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CHAPTER  XIII.  Chap.  XIII. 


AS   TO   MATTERS   RELATING  TO   THE   COMPLETION   OF 
THE   PURCHASE. 

1.  TJie  execution  of  the  conveyance  : — by  mamed  women, 
d'c. — conveyance  of  trust  estates  under  the  Trustee  Act,  1850. 

2.  As  to  the  discliar ge  of  incumbrances. 

3.  As  to  'purchasers  liability  to  see  to  application  of 
purchase-money. 

4.  As  to  the  amount  payable  in  respect  of  purchase- 
money — hoio  increased  or  diminisJied. 

5.  As  to  eocecution  by  the  parties. 

6.  To  whom  and  hoiv the purchcjbse-moneyshouldbe paid — 
and  as  to  its  reinvestment  on  scdes  to  raihvay  companies. 

7.  As  to  purchasers  right  to  deeds,  attested  copies,  &c. 

8.  As  to  matters  necessary  to  insure  the  full  effect  of 
executed  conveyance  ; — registration,  inrolment,  <&c. 

9.  As  to  stamps. 

10.  As  to  costs. 

(1.)  The  vendor  must,  if  practicable,  in  person  convey  (a).      Section  i. 
or,  as  respects  copyholds,  surrender  (b)  the  property:  the  The  execution 
purchaser   need   not   unnecessarily  rely  upon   a   power  of  ^^  t'^^  convey- 

.  11./.  ance,  &c. 

attorney,  which,  although  irrevocable  if  given  for  valuable  vendor  must 
consideration  (c),  may  have  determined  by  the  death  of  the  convey  in 

person. 

principal  (d) ;  or  may  have  been  suspended  by  his  mental 

(a)  2  Ves.  681.  [d)  Wallaae  v.  Cook,  5   Eap.    117  ; 

{b)  Mitchd  \.  Ncale,  2  Ves.    679;  see  5ai7e?/ v.  CoZto,  18  Beav.  179;  and 

i\Wv.  UestoH, GMadd.  50  ;see/4«o?7.,  Wehh  v.    Kirby,   3  Jur.  N.  S.  73  ;  3 

cited  1  Esp.  116  ;  Richards  \.  Barton,  Sma.   &   G.    333  ;   7  De  G.  M.  &  G. 

ibid  269.  376. 

(c)  Supra,  p.  311. 
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Chap-XIIT.  incapacity  {»).  Any  assurance  of  a  niarrit-d  woman's  in- 
^^'^  ^'  terest  in  real  estate,  executed  under  a  power  of  attorney, 
seems  U>  be  inoperative  (/).  Where  a  deed  is  executed  by 
attorney,  the  attorney  executes  in  the  name  of  his  principal: 
the  fiict  Willi,'  notieed  in  the  attestation.  So,  also,  appa- 
rentlv,  in  the  case  of  the  execution  of  a  deed  by  the  com- 
mittee of  a  lunatic,  on  his  behalf  (y). 

c'.in-yanceof       Wheie,  on  the  sale  of  freeholds,  a  married  woman  joins 

frrr-li .1.1*  I'T  .  ,  .  ,  ,  ,  n      1    i       1  J. 

uutfTica     ■       ill  resj)ect  of  her  estate  or  interest  not  settled  to  her  separate 


!!!n!!  m»l"t 


IV. 


appuintiuent  or  use,  her  acknowledgment  of  the  deed  under 
ihe  :J  l^  4  Will.  IV.  c.  74,  is  an  essential  part  of  the  convey- 
ance (//) :  so,  where,  being  entitled  to  the  proceeds  of  real 
estate  devised  in  trust  for  sale,  she  joins  in  conveying  this 
estate  to  the  trustee  (i) ;  such  concurrence  being  for  the 
purpose  of  obviating  some  possible  objection  to  the  validity 
of  the  .sale  itself;  and  not  merely  to  supply  the  want  of  a 
power  in  the  trustee  to  give  a  sufficient  discharge  for  the 
purchase-money:  and  the  purchase-money  sliould  not  be 
paid  until  such  acknowledgment  be  perfected.  So,  a  lease 
by  husband  and  wife,  seised  in  fee  in  right  of  the  wife, 
.should  be  acknowledged  by  her ;  but  slight  circumstances 
may  constitute  an  adoption  of  it  by  the  wife  surviving  her 
husband  (/.). 

EtMfit  where  ^^''•  liavc  already  seen  that  a  married  woman,  who  is  not 
•*ttled*' Ur  '■'"'^trained  from  anticipation,  has,  in  E([uity,  in  respect  of 
•-pw^i^- !.». .  )„,,.  separate  estate,  the  same  power  of  disposition  as  if  she 
Wert-  a  friiu;  mi",  (l).  But  it  is  only  recently  that  the  limits 
of  the  doctrine  of  the  wife's  separate  estate,  as  regards  her 
power  of  dealing  with  it  during  coverture,  have  been  pre- 
cisely defined.    In  the  case  of  Taylor  v.  Meads  (m),  in  which 

{e)  Duke  of  Jleau/url  v.  (.I^n,,,  25  (/)  Frauls  v.  Bollans,    L.   E.   3  Cli, 

L.  T.  171.  Ap.  717. 

if)  Graham  v,   Jackson,   C    Q.   15.  (/)    Tola-  v.    Slater,  L.  11.  2  Q.  B. 

811.  42. 

(</»  Se«  50  Ccn.  Order  nf  Tth  Nov.  (/)  Supra,  p.  10. 

1853,  and  1(5  &  17  Vict.  c.  70,  h.  134.  (m)    11  Jur.    N.    S.  ICC  ;    5  N.  R. 

(k)BiUin.jv.  Webb,  1    I)e  (J   &   S.  348;    34    L.    J.    Ch.   203;    and   see 

716  ;   LoMturt  v.  Tlerney,  1   Mac.    k  Pride  v.  Bubb,  L.  K.  7  Ch.  Ap    64 
0.  672. 
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the  prior  conflictinor  authorities  (n)  were  fully  considered,    Chap.  XIII. 

Lord  Westbury  held  that  a  married  woman,  not  restrained 

from  anticipation,  has,  as  incident  to  her  separate  estate, 
and  without  any  express  power,  an  absolute  right  of  dis- 
position over  her  equitable  fee  by  deed,  not  acknowledged 
under  the  Act,  or  by  will;  and  it  would  seem  that  the 
interposition  of  trustees  is  not  necessary  to  give  her  this 
right  (o).  There  must,  however,  be  clear  proof  of  an  in- 
tention to  annex  the  separate  use  to  the  whole  fee,  and  not 
merely  to  the  life  estate  (p). 

The  decision  in  Taylor  v.  Meads,  though  apparently  the  ^^"J^J^'J'  <*" 
logical  result  of  the  doctrine,  has  not  been  universally  Meads. 
approved ;  and  in  a  later  case  (g),  V.-C.  Kindersley  appears 
to  have  considered  it  the  only  binding  authority  for  the 
proposition,  that  the  corpus  of  real  estate  can  be  settled  to 
the  separate  use  of  a  married  woman  (r).  There  is  certainly 
much  to  be  said  in  favour  of  the  view  taken  by  Lord 
Romilly  in  Lechmere  v.  Brotheridge  (s).  If  the  original 
purpose  of  the  doctrine  is  alone  to  be  regarded,  its  operation 
may  reasonably  be  restricted  to  the  period  of  coverture ; 
especially  as  a  wider  power  of  alienation,  exerciseable  by 
the  married  woman  while  under  her  husband's  influence, 
may,  in  many  cases,  destroy  the  protection  which  it  was  the 
primary  object  of  the  equitable  doctrine  to  afford.  But  the 
sounder  view  is  conceived  to  be  that  the  capacity  to  hold  as 
separate  estate  carries  with  it,  as  an  essential  incident  of 
property,  a  right  of  absolute  alienation.  Upon  principle, 
this  right  ought  to  be  as  complete  where  the  separate  use  is 
annexed  to  the  fee,  as  where  it  is  annexed  only  to  the  life 

(7i)  Lechmerev.  Brotheridge,  32Beav.  (p)  Trouthech  v.  Bowjhey,  L.  R.  2 

353  ;  Buckell  v.  BleiMwrn,  5  Ha.  131,  Eq.  537  ;  Lewin  on  Trusts,  p.  553. 
134  ;  Atchison  v.  Le  Mann,   23  L.  T.  (5)  Troutheck  v.  Boughey,  uhisuprd; 

312;    Adams   v.    Gamhle,    11  Ir.  Ch.  hwt  see  uovf  Pride  \.  Bubh,ubi  suprd. 

Rep.  44,  269  ;  12  Ir.  Ch.  Rep.  102.  where  Lord  Hatherley,  C,  approves 

(0)  Hall  V.  Waterhouse,   11  Jur.  N.  the  doctrine  laid  down  in   Taylor  v. 

S.  361 ;    6  N.  R.  20  ;   a  case  of  devise  Meads. 

by  the  feme  covert ;  but  it  is  conceived  (r)  But  see  Baggett  v.  Meux,  1  Ph. 

she  could  only  pass  the  legal  fee,  vested  627. 
iaher  for  her  separate  use,  by  a  statute  (s)  32  Beav.  353  ;  see  judgment. 

deed. 

b2 
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chMfL  XIIL    estato :  aiul  its  exercise  ^vu\il.l  practically  be  denied  to  the 

^^^-        mairied  w..iuaii,  if  slie  cuM  <.iily  dispose  of  her  equitable 

fee  si-ttK'd  to  her  st-parate  use,  Avith  the  concurrence  of  her 

husband  and  with  the  fonnaHties  prescribed  by  the  Statute. 


Sc|«»rat« 
mtatr  I  if 
uuuricU 

c.  M. 


V>v  tho  :>:>  \-  :>i  Vict.  c.  93,  s.  S,  it  is  provided  that  where  any 
fretdiold.  cop\  hi)l.l,  (»r  custouiaryhold  property  shall  descend 
u]x>u  any  woman  niarrie.l  after  the  passing  of  the  Act  as 
hfiress  or  co-heiress  oi"  an  intestate,  the  rents  and  profits  of 
such  proix-rtysliall,  subject  and  without  prejudice  to  the  trusts 
«.f  any  s.-tth-nient  affecting  the  same,belong  to  such  woman  for 
hi-r  separate  use,  and  lier  receipts  alone  are  to  be  good  dis- 
charges ibi-  the  same  (/)•  Under  tliis  section,  a  woman 
married  after  the  passing  of  the  Act  has,  unless  controlle<l 
by  settlement,  the  same  proprietary  rights  over  her  life 
interest  in  tlie  descended  real  estate  as  if  she  were  afeme 
sole ;  ami,  apparently,  the  application  of  the  section  is  not 
confini'd  to  lands  which  descend  upon  her  after  her  marriage : 
but  she  is  still  unable,  as  before  tlic  Act,  to  dispose  of  the 
fee  dm-ing  coverture  by  will,  or  except  by  an  acknowledged 
<leed  ;  aud  her  husband's  title  by  curtesy  is  not  excluded. 
And  now,  when  any  freehold  or  copyhold  Iwreditament  is 
vested  in  a  manied  Avoman  as  a  bare  trustee,  she  may 
convey  ot  surrender  the  same  as  if  she  were  a  feme  sole  (u). 


AcVlKi»l.-.l^; 
li»«-ut,  by 
whom  Ui  l«o 
Ukm. 


.Spi'<:Ul  criin- 
niiaM<mcr«  kp- 

pro  tmmt. 


Tlie  acknowledgment,  when  necessary,  is  to  be  made 
In-fore  <jne  of  the  Judges  of  tlie  superior  Courts  at  West- 
minster, or — before  the  abolition  of  the  office — ^a  Master  in 
Chancery,  or  before  a  County  Court  Judge  {x),  or  beforc  two 
of  the  peiTK'tual  Commissioners  appointed  under  the  Act  (v/), 
or — where  by  reason  of  residence  beyond  seas,  or  ill-health, 
or  any  other  sufficient  cause,  the  uiarried  woman  shall  be 
prevente<l  from  so  acknowledging  the  deed — before  special 
Commissionei-s  to  be  appointed  by  the  Court  of  Common 
Pleas  (2).     Wliero  a  commission  liad  issued  to  persons  sup- 


«)  The  n't   <aii.i-   into  i.j.i  r.iti<iii  i.ii 
the  9lh  Aug.,  1870. 
(u)  37  4  38  Vict.  c.  78,  sect.  6. 


(x)  19  &  20  Vict.  c.  108,  s.  23. 
(.V)  Sect.  79. 
(s)  Sect.  83. 
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posed  to  be  near  a  particular  locality  up  the  country  in     Chap,  x ill. 
India,  and,  in  convsequence  of  their  removal,  the  acknow-  . 


lodgment  was  taken  before  strangers,  the  Court,  under  the 
special  circumstances,  allowed  the  commission  to  be  auicnded 
by  inserting  their  names  (ct).  When  the  Christian  name  of 
either  the  woman  or  the  man  is  unknown,  a  commission 
may  issue  with  the  name  in  blank ;  but  more  than  ordinary 
care  must  then  be  taken  to  verify  the  party  by  aftickvit  (6). 

The  person  or  persons  taking  the  acknowledgment  must  CBrtificate  of 
sign  a  memorandum  and  certificate  in  the  forms  prescribed  meutto  he'' 
by  the  84th  section  of  the  Act.     The  certificate,,  with  an  ^.^j^^^JJ"^^*^' 
affidavit  verifying  the  same,  is  then  to  be  filed  in  the  Com- 
mon Pleas :  and  thereupon,  and  not  before  (c),  the  deed  will, 
as  respects  the  man-ied  woman,  take  effect  from  the  time  of 
acknowledgment  ((/).      The    acknowledgment    may,   appa- 
rently, be  taken  at  any  time  after  execution;  and  in  the 
ease  of  a  disentailing  deed,  it  need  not  precede  eni'olment  (c). 
When   the   certificate  and   affidavit  ai'e   inconsistent  with 
each  other,  the  Court  will  not  allow  them  to  be  filed  (/)  •, 
and  therefore,  of  course,  will  not  permit  a  certificate  to  be  so. 
amended  as  to  make  it  vary  from  or  alter  the  sense  of  the 
affidavit  (g). 

Where  the  certificate  merely  stated  the  belief  of  the  Com-  Defective  cor- 

tificate. 

missioners  that  the  married  woman  was  of  lull  age  at  the 
date  of  the  acknowledgment,  instead  of  expressly  certifying 
the  fact,  it  was  nevertheless  allowed  to  be  filed  (h) ;  and  a 
description  of  the  woman  in  the  certificate  as  "  Mary,  the 

<rt.)  In  re  Stubbs,  5  Sc.  N.  R.  327.  2^("'fe  Witty,  9  Dowl.  P.  C.  838 ;  see  as 

{h)  In  re  Appcrton   or   Athcrton,  1  to   iuterliiieations,   erasures,  or  omis- 

C.  B.  447 ;  3  Dowl.  &  L.  26  ;   In  re  sioiis  in  the  atiidavit,  In  re  Wortking- 

Ley<je,  15  C.  B.  364.  ton,  5  C.  B.  511  ;  In  re  Fayan,  ibid. 

(c)  Jolly  V.  Hancoch,  7  Exch.  820.  436  ;  He  Binyle,  15  C.  B.  449  ;  Anon. 

{(i)  Sects.  85  and  86.  16  C.  B.  574  ;  Re  Partridyc,    1    Jur. 

(e)  ExpaHe  Taverner,   1  Jur.  N.  S.  N.  S.  1140  ;  an  erasure  in  the  jurat  i.s 

814  ;  24L.  T.  Ch.  606  ;  affirmed  1  Jur.  fatid  :  lie  Ticrncy,  15  C.  B.  701. 
N.  S.  1194  ;  7  De  G.  M.  &  G.  027.  (/«)  Ex  parte  Wallis,  6  Jur.  N.  S. 

(/)  In  re  Dixon,  4  C.  B.  631 .  201. 

(y)  In  re  Millard,  5  C.  B.  753  ;    Ex 
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C'h*p.  XIII. 
Sect.  1. 


Geneml  RuIm 
of  HiUrv 
T.rni,  1^3<. 


examination 
of  mam«d 
woman. 


( '^lificate 
I'Wl  before 
being  file<]. 


reputed  wife  of  A.  B.,  otherwise  Mary  S.,  spinster,"  has  been 
held  sufficient  (/).  The  affidavit  ought  to  be  engrossed  on 
parchment,  but  if  ^^Titten  on  paper  will  be  accepted  (k). 

The  General  Rules  published  by  the  Court  of  Common 
Pleas  in  Hilary  Tenn,  1834,  provide,  that  in  case  of  an 
acknowledgment  before  Commissioners,  one,  at  least,  of  such 
Commissioners  shall  be  a  person  who  is  not  interested  in 
the  transaction,  or  concerned  therein  as  attorney,  solicitor  or 
agent,  or  clerk  to  any  attorney,  solicitor  or  agent  so  interested 
or  concerned  :  and  the  Commissioners  are  to  inquire  of  the 
married  woman,  separately  from  her  husband  and  from  the 
attorney  or  solicitor  employed  in  the  transaction,  whether 
any  provision  is  to  be  made  for  her  in  lieu  of  the  interest 
which  she  gives  up  (I) ;  and  if  so,  are  to  satisfy  themselves 
l»efore  taking  the  acknowledgment  that  such  provision  has 
been  made  by  some  deed  or  writing  produced  to  them  ;  or, 
if  not  made,  then  they  are  to  require  its  terms  to  be  reduced 
into  writing,  and  verify  the  same  by  their  signatures ;  and 
the  affidavit  (m)  (which  may  be  made  by  one  of  the  Com- 
missioners, although  he  be  the  solicitor  employed  in  the 
transaction  (n),)  is  to  be  in  the  form  annexed  to  such  General 
Rules ;  and  it  is  only  in  exceptional  cases  that  strict  com- 
pliance with  the  rules  will  be  dispensed  with  (o).  When 
the  certificate  is  filed,  the  deed,  under  a  later  Act  (p)  ceases 
to  l)e  impeachable  on  the  ground  of  interest  in  the  parties 
before  whom  it  was  acknowledged. 

Where  a  married  woman  acknowledged  a  deed  before  a 


(i)  Ejc  ]>arU  Francis,  5  C".  B. 
498. 

(i)  Ex  parte  Carr,  5  C.  B.  49C  ; 
ace  In  re  Foster,  7  C.  B.  124. 

(I)  An  t>i  taking  an  acknowledg- 
ment fpiHi  a  (K-af  .'iiid  dunib  woman, 
Jn  rt  llnrjifr,  6  M.an.  &  V,.  732. 

(ml  'I"hc  .iffidavit  mimt  Hpvak  p^wi- 
lively  t"!  the  fact  of  hc-r  having  at- 
t»iiif4l  majority  :  In  re  Corrrleij  8  Sc. 
147  ;  and  ace  Ez  parte  Waliit,  6  Jiir. 
N.  8.201. 

in)  In  re  ScJtnlrjield,  3  Sc.  657  ;    hut 


see  Ex  parte  Jane  Menhenntt,  L.  R. 
5  C.  r.  16. 

(o)  Ex  parte  Steiens,  3  Hodges,  12  ; 
re  Hannah  Packer,  L.  R.  5  C.  P.  424  ; 
and  see  re  hahella  Harvard,  L.  R,  9 
€.  P.  347  ;  re  Julia  Ashcroft,  ib., 
where  the  acknowledgment  was  taken 
abroad. 

(;))  17  &  18  Vict.  c.  75.  The  Act  is 
retroRpective.  See  Re  OUerlon,  15  C. 
V>.  781  ;  and  Bnncks  t.  OUerton,  10 
Exch.  168,  which  gave  rise  to  it. 
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iudsre,  and  the  certificate,  duly  signed,  was  lost  before  it  was    Chap.  XTTI. 

•  1     •  ill     1  &>ect.  1. 

lodged  with  the  proper  officer  for  the  purpose  of  Ijeing  hied,    

the  Court  of  Common  Pleas  considered  that  they  had  no 
power  to  direct  the  judge  to  make  a  fresh  certificate ;  and 
expressed  no  opinion  as  to  the  validity  of  such  a  certificate 
if  given  (q).  It  appears,  from  a  subsequent  report,  that  the 
married  woman  afterwards  reacknowledged  the  deed  (r). 


The  Court  will  allow  the  acknowledgment  to  be  taken  in 
consideration  of  a  sum  of  money  actually  paid  to  the  married 
woman,  if  the  sum  so  paid  be  too  small  {e.g.,  40^.)  to  form 
the  subject  of  a  settlement  (s)  ;  and  the  usual  inquiry  as  to 
a  provision  is  unnecessary  on  a  compulsory  sale  to  a  public 
company  (t). 

When  the  acknowledgment  has  been  taken  abroad,  the 
Court  has  refused  to  dispense  with  an  affidavit  of  verifi- 
cation, sworn  and  authenticated  according  to  the  local  law, 
unless  it  were  distinctly  shown  that  great  inconvenience 
would  result  from  a  strict  adherence  to  the  ordinary  rule  {u) : 
upon  this  principle,  the  Court  has  received  an  affidavit  sworn 
before  a  British  Consul,  upon  evidence  either  that  he  was, 
according  to  the  lex  loci,  competent  to  administer  an  oath  («), 
or  that  there  was  no  local  authority  within  reach  who  pos- 
sessed such  a  power  (?/) :  so,  also,  it  has  received,  under 
similar  circumstances,  affidavits  sworn  before  the  "  Pro- 
visional British  Consul  at  the  Society  Isles"  (s) :  the 
"Minister  of  the  British  Chapel  at  Moscow"  (a);  a  "Political 


Acknowledg- 
ment in  con- 
sideration of 
money  paid  to 
married 
women 
allowed. 


As  to  the  <•  ffi- 
davit  where 
acknowledg- 
ment is  taken 
abroad. 


(q)  Re  a  Married  Woman,  L.  E.  2 
C.  P.  511. 

(r)  L.  R.  4  Ch.  Ap.  36. 

(s)  Ex  parte  Webber,  5  C.  B.  179. 

(<)  In  re  Foster,  7  C.  B.  120. 

(m)  In  re  Crawford,  4  C.  B.  626  ; 
and  see  In  re  Eady,  6  Dowl.  P.  C. 
615  ;  In  re  PearsaU,  9  Dowl.  P.  C. 
46  ;  Ex  parte  Shaw,  ibid,  839  ;  In  re 
Schiff,  1  Dowl.  &  L.  911;  Ex  parte 
Way,  ibid.  950  ;  In  re  Street,  2  C.  B. 
364  ;  and  as  to  the  Court  receiving 
an  affidavit  verifying  an  acknowledg- 
ment taken  abroad,   iiotwith«tanding 


formal  defects,  see  re  Isabella  Howard, 

L.  R.  9  C.  P.  347  ;  re  J  alia  Ashcrofl,  .  ^  /.^^ 

(t)  In  re  Barber,  4  Dowl.  P.  C. 
640.  does  not  seem  to  be  an  autho- 
rity for  the  general  power  of  a  Con- 
sul. See  Ex  parte  Hutchinson,  5  C.  B. 
499  ;  Ex  parte  Cooper,  16  C.  B.  225. 

(ij)  Davy  V.  Maltwood,  2  Man.  &  G. 
424  ;  Ex  parte  Daly,  9  Dowl.  P.  C. 
380. 

(z)  In  re  Darling,  2  C.  B.  347. 

{a)  In  re  Pickcrfigill,  6  Man.  &  G. 
250. 
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cb*p.  xin.  Agent  up  the  country  in  India"  (b) ;  and  "  the  Chief  Magis- 
^^^-  tmte  at  Corfu"  (c) ;  and  a  certified  copy  of  an  Act  of  the 
"  Impei-ial  Royal  Civil  Tribunal  of  Milan"  (d) ;  but  it  has 
refused  to  receive  an  attidavit  sworn  before  the  British 
Minister  at  Florence,  it  not  appearing  that  there  was  no 
local  authority  competent  to  take  the  affidavit  (e).  But 
now  every  British  ambassador,  envoy,  minister,  charge 
d'affaires,  or  secretary  of  embassy  or  of  legation,  exercising 
liis  functions  in  any  foreign  country,  and  every  British  \T.ce- 
consul,  acting  consul,  proconsul,  or  consular  agent,  as  weU  as 
eveiy  consul-general  or  consul  exercising  his  functions  m 
any  foreign  place,  is  empowered  to  administer  in  such 
country  or  place  any  oath,  or  to  take  any  affidavit  (/).  It 
is  not  essential  tlmt  the  affidavit  should  state  where  the 
acknowledgment  was  taken  (g). 

Where  there         Although    Several    years    may   have    elapsed    since    the 
!rtiiir''thc^*^  acknowledgment,  the  Court  will,  where   the  mistake  has 
txTtiiicaw.         arisen  from  inadvertence,  and  no  person  is  likely  to  be  pre- 
judiced (/<),  allow  the  certificate  to  be  filed;  but  will  require 
a  fvesh  affidavit  (;')• 

M..kof  as-  Upon  a  sale  of  copyholds,  a  suiTender  to  the  use  of  the 

nunu),'  niamed  purchaser,  by  the  copyholder's  wife,  with  his  consent,  after 


woiiuta  H 


ii.uTMJi  in  she  has  been  privately  examined,  will  bar  her  right  to  free- 
Ijench,  if  any  exist  by  special  custom ;  although,  at  the  date 
of  the  surrender,  the  purchaser  has  no  legal  estate  in  the 
]>i('iiiises  (A-).  Upon  the  sale  of  her  copyhold  property,  if 
she  have  the  legal  estate,  the  conveyance  must  be  by  sur- 
render: if  her  estate  be  merely  equitable,  a  surrender  by 
her  and  her  husband,  after  she  has  been  privately  examined, 
is  binding  as  if  lier  estate  were  legal  (I) ;  or  her  equitable 

(6)  In  re  Sluhbt,  5  Sc.  N.  R.  327.  (0  Ex  parte  Gardner,  3  C.  L.  E. 
(f)  In  re  Hurst,  15  C.  B.  410.  341,  343  ;  In  re  Warne,  15  C.  B.  767. 
(d)  In  re  Chricttti,  15  C.  B.  762.  (it)  See  Wood  v.  Lamlirth,  1  Ph.  8. 
(«)  In  re  Dutuany,  7  C.  B.  119.  (/)  3  &  4  Will.  IV.  c.  74,  s.  90; 
(/)  18  &  19  Vict.  c.  42.  her  sunender  may  be  taken  by  an 

(7)  In   re  Partri't'je.   1    Jur.   N.    S.       infant  deputy  steward,    Eddlestouc  v, 
1 1 40.  CoUins,  3  De  G.  M.  &  G.  1. 

(h)JkEdj(,  L.  R.  1  ('.  I'.  53o. 
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estate  will  pass  by  a  mere   deed  acknowledged   under  the    Chap.  XllL 
Act  (»0  :  so  also  as  regards  her  equitable  estate  in  customary  U — 


freeholds  (n). 

So,   notwithstanding    a    doubt   which    has   been    enter-  As  to  her 
tained  (o),  it  is  clearly  settled  that  an  acknowledged  deed  deed  passing 

.     1  ,  •  •    J.  i.     •       j-i        her  reversion- 

will  pass  a  married  woman  s  reversionary  interest  m  the  ^^.^  luterest  in 

proceeds  of  sale  of  real  estate  subject  to  a  trust  for  sale,  but  Hiq^'^q  °^ 

remaining  unsold  (p)  ;  or  in  money  subject  to  an  absolute 

trust  for  investment  in  land  (q) ;  but  not  in  money  to  be 

laid  out  in  land,  or  othemuise  (r).     So,  her  fine,  or  now  her 

acknowledged  deed,  will  bind  her  future  interest  and  right 

of  renewal  in  renewable  leaseholds  (s) ;  and  her  contingent 

remainders  (t).     But  acknowledgment  is  essential  in  order 

to  bind  her  equitable  interest  not  settled  to  her  separate 

use:  e.g.,  a  married  woman  cestui  que  i/tts^,  concurring  in, 

but  not  acknowledging,  the  conveyance,  upon  a  purchase 

by  her  own  trustee  for  sale,  is  not  bound  (u). 

We  have  seen  that  an  assignment,  merely  by  the  husband,  f^^^J^^^ 
of  her  legal  terms  for  years,  is  sufficient;  but  that,  as  years, 
respects  her  equitable  chattels  real,— including  even  the 
equity  of  redemption  in  a  legal  term  mortgaged  by  her 
husband  in  her  right, — it  is  prudent  to  require  that  she 
shall  join  in  and  acknowledge  the  assignment  (x) :  and 
when  the  husband  purports  to  convey,  for  the  continuance 
of  the  coverture,  his  wife's  freeholds,  a  like  precaution 
seems  to  be  requisite  if  the  legal  estate  be  outstanding,  or 

(m)  Sect.  77.  (-2)  3  &  4  Will.  IV.  c.  74,  s.  77. 

(n)  Torhmh  v.  Jlcrviton,    19  L.  T.  (r)  Smithwich  v.  Sniithwkk,  5  L.  T. 

348.  N.  S.  23. 

(o)  Ilohhj  V.  ColUn^i,   4  De  G.  &  S.  (s)  Dickens  v.  Unthanl,  1  Jur.  N.  S. 

289,  reported  as  Hobby  v.    Allen,  20  916. 

L.  J.  N.  S.  199,  V.-C.  K.  B.  ;  15  Jur.  {t)   Crofts  v.    Middkton,   8   De   G. 

835  ;  see   an  article  in  15  Jur.  pt.  2,  M.  &  G.  122  ;  overruling  V.-C.  Wood, 

p.  214  ;  and  Sug.  Stat.  240.  1  J"r.  N.  S.  1133 ;  2  K.  &  Jo.  194.  ^ 

(;))  See  May  v.  Roper,  4  Sim.  360  ;  (m)  Franka  v.  Bollans,  L.   II.  o  Ch. 

1  Jarm.  on  Wills,  508,  n.  ;   Forbes  v.  Ap.  717. 

Adams,  9  Sim.  462.  (■«)  Sui>rd,  p.  9. 
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ch»p.  XIII.    ill   ivvcr>inn  expectant   uii  a   U'liii   of  years  created   for  a 

Sect  1.  1-      •       1  /    \ 

hnnt4.Hl  purpose  (?/;. 

In  Worthoin  v.  Pembertoii  (z),  it  was  held  that  the  estate 
of  a  /ei)i€  covert,  tenant  in  tail  in  possession,  subject  to  a 
jointuiv  tt'rin,  was  cquitaljle  during  the  joint  lives  of  her- 
.self  and  her  husband,  or  during  the  continuance  of  the 
term,  so  as  to  entitle  her  to  a  settlement :  the  ground  of 
this  decision  being,  that  the  jointure  term  interposed  such  a 
legal  estate  as  enabled  the  Court  to  deal  with  the  property 
while  it  remained  subject  to  the  term ;  but  it  may  be 
doubted  whether  tliis  decision  can  be  supported. 

Coucurrei.cc  gy  ^lic  91st  scctiou  of  the  Act,  it  is  provided,  that  if  a 

tif  JiiutLuuid  "  _  •; 

when  .in  husband  shall,  in  consequence  of  his  being  a  lunatic,  idiot, 

peni»c  wit  .  ^^  ^^  unsound  mind,  and  whether  he  shall  have  been  found 
such  V)y  inquisition  or  not,  or  shall  from  any  other  cause  be 
incapable  of  executing  a  deed  or  making  a  surrender  of  lands 
held  by  copy  of  court  roll,  or  if  his  residence  shall  not  be 
known,  or  he  shall  be  in  prison,  or  shall  be  living  apart  from 
his  wife,  either  by  mutual  consent  (a)  or  by  sentence  of 
divorce,  or  in  consequence  of  being  trans2:)orted  beyond  the 
seas,  or  from  any  other  cause  whatsoever,  it  shall  be  lawful 
for  the  Court  of  Common  Pleas  at  Westminster,  by  an  order 
to  be  made  in  a  summary  way  upon  the  application  of  the 
wife,  and  upon  such  evidence  as  to  the  Court  shall  seem 
meet,  to  dispense  with  the  concurrence  of  the  husband  in 
any  case  in  which  his  concurrence  is  required  by  the  act  or 
otherwise :  and  all  deeds,  k^c,  by  the  wife,  pursuant  to  such 
order,  are  to  be  executed,  &c.,  b}^  her,  as  if  a  feme  sole ;  and 
when  executed,  &c.,  shall,  Imt  without  prejudice  to  the 
liusljand's  rights  as  then  existing  independently  of  the  Act, 
b('  as  good  and  valid  as  they  would  have  been  if  he  had 
concurred  :  but  the  provision  is  not  to  extend  to  cases  in 

iy)  Unnnin    v.    KrJilhi'j,   4    H:i.   1  ;  Sug.  560. 

Worlham  V.  Pcmhcrtan,  1  De  C.  &  S.  (a)   As  tf)    what   coiibtitutes   living 

»i4  4;    Wilkinson    v.  Charlcuwoii/i,    10  apart  by  mutual   consent,  see  In    re 

**«»*'•  J*2<-  Alice  Holers,  L.  11.  1  C.  V  47. 

(;)    1    l)t C.   &    S,    611  ;    f.ii.l    .,,■ 
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which  the  Lord  Chancellor,  or  other  the  persons  intrusted    <^ha^  Xlil 

with   the  Great  Seal,  or  the  Court  of  Chancery,  shall  be    — !^1_:_ 

protector   of  a  settlement  in   lieu  of  the   husband.     This 

clause  has  been  held  to  extend  to  copyholds,  over-riding  the 

77th  sect.  (6).     It  does  not  appear  to  be  so  expressed  as  to 

render  acknowledgment  by  the  married  woman  unnecessary, 

although  such  was  probably  the  intention.     The  order  has 

been  made  in  cases  where  the  husband,  having  committed 

an  act  of  bankruptcy,  has  absconded  and  gone  abroad,  and 

has  not  since  been  heard  of  (c) ;  even  although  the  wife  has 

married  again  (d) ;  or  wher3  he  is  under  transportation  for 

felony  (e) ;   or   is   in   prison   abroad  (/) ;    or   has   left   for 

Australia,  in  distress,  and  with  no  intention  of  returning  (fir) : 

so,  where,  although  not  a  lunatic  {h),  he  was  in  a  state  of 

complete  imbecility  (i) :  so  where  he  was  living  apart  from 

his  wife,  and  refused  to  concur  in  conveying  property  vested 

in  her  as  a  trustee  (/.•) ;  or  in  conveying  her  own  property, 

either  at  all  (l),  or  unless  part  of  the  purchase-money  were 

paid  to  him  (m) :  but  the  Court  has  refused  an  order  in 

cases  of,  what  appeared  to  be,  his  mere  temporary  absence 

from  the  country ;  as  where  the  wife's  affidavit  stated  that 

he  had  gone  to  New  Zealand,  and  when  last  heard  of,  was 

employed  in  a  Government  vessel,  and  that  she  believed  that 


(b)  Ex  parte  Shirley,  5  Bing.  N.  C. 
226. 

(c)  Ex  parte  GUI,  1  Bing.  N.  C. 
161  ;  Ex  parte  Stone,  9  Dowl.  P.  C. 
843  ;  Ex  parte  Denny,  2  C.  L.  R. 
1755  ;  Ex  parte  Hulme  and  Ex  parte 
Cobham,  3  C.  L.  R.  149  ;  Ex  parte 
Lord,  ibid.  37  ;  the  affidavit  must  be 
made  by  the  wife  herself  ;  In  re 
Bruce,  3  Sc.  N.  R.  592  ;  9  Dowl.  P. 
C.  840  ;  Ex  parte  Williams  ibid.  72, 
As  to  era-sures,  &c.,  vide  stiprct,  p,  573. 

n.  {g). 

(d)   Ex  parte    Yarnall,     17   C.  B. 

189. 

(c)  Ex  parte  Wimbush,   3  C.  L.  R. 

340. 

(/)  ReAlhinia,  4  W.  R.  208. 
(</)  In  re  Kclscy,  16  C.  B.  197. 


{h)  As  to  what  evidence  of  existing 
lunacy  is  sufficient,  see  In  re  Turner, 
3  C.  B.  166  ;  and  see  re  Murphy,  5 
Scott,  N.  R.  166  ;  4  Man.  &  G.  635. 
(i)  In  re  Woodall,  3  C.  B.  639. 
(k)  In  re  Mirfin,  4  Man.  &  G. 
635. 

(l)  Ex  parte  SneUing,  3  C.  L.  R. 
149  ;  /«  re  Perrin,  14  C.  B.  420. 

(m)  In  re  Woodcock,  1  C.  B.  437  ; 
Re  Trendry,  5  W.  R.  322.  For  form 
of  order  enabling  wife  to  convey  her 
own  estate,  see  Ex  iinrtc  Duffill,  6  Sc. 
N.  R  30 ;  but  the  Court  vidll  not 
sanction  any  particular  form  of  con- 
veyance, but  will  only  give  a  general 
authority  to  convey  ;  In  re  Woodall, 
3  C.  B.  639. 
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clot-utiim  <ir 

jKlmtnutra- 

tun. 


MAITERS   RELATlN'ii   To   CoMl'LETroX   OF   PUlKilASG. 

la-  lu-vcr  inWrnk-a  to  ivtiim(/i):  so,  ^vhen  it  state.],  that  tire 
husl«ina,  a  seaman,  had  gone  abroad,  and  that  she  had  not 
hcanl  of  hiin  for  many  years  and  believed  him  dead,  no 
sufticient  grounds  for  such  belief  being  stated  (o)  :  so,  Avherc 
he  was  stilted  to  be  living  separate  from  his  wile,  in  London, 
uiih  anuthcr  woman  (p). 

And  the  disposing  power  of  a  man-icd  woman  under  the 
aWve  Act,  is,  by  the  8  &  9  Vict.  c.  lOG,  extended  to  con- 
tingent and  other  similar  interests,  and  to  rights  of  entry ; 
and  she  is  also  thereby  enabled  to  disclaim,  by  an  acknow- 
ledged deed  under  the  3  &  4  Will.  1  \'.  c.  74,  any  estate  or 
intc-rest  in  tenements  or  hereditaments  in  England,  of  any 
tenure  (</). 

And  by  the  20  c^'  21  Vict.  c.  57,  her  power  of  disposition 
by  an  acknowledged  deed  is  extended  to  her  reversionary 
interests  in  personalty  under  any  instrument  executed  after 
the  31st  December,  1857,  and  n«t  being  a  settlement  or 
a'^reement  for  a  settlement  made  on  her  marriage.  As  we 
have  alrea«ly  seen  (/')  a  married  woman,  who  is  judicially 
.se-parated  from  her  husljand,  has  the  same  power  of  disposi- 
tion over  her  after-acquired  property,  as  if  she  were  a  feme 
8ole. 

An  a.ssi<mment  of  leaseholds,  or  any  other  chattel  interest 
in  real  estate,  by  one  of  several  executors  or  administrators, 
i.s  valid  (x) :  so,  also,  is  an  assignment  by  an  executor  who 
dies  V>efore  probati';  but  the  will  nuist  eventually  be  proved; 
as  the  probate  copy  is  the  imly  evidence  of  the  appointment 


(n)  Ex  jmtU  Giltimrc,  3  C.  li.  l»07  ; 
In  rt  UmitJ,,  10  L.  J.,  N.  S.,  C.  P. 
168;  but  »t-c-  In  re  KcUoj,  10  C  K 
107  ;  Jl(  Si-icn  17  C.  15.  170  ;  Jn  re 
Sophia  Martin,  4  Jur.  LGif, 

(r.)  Az  r""^'  T<iyl"r,  7  C.  U.  1. 
Of  couiTMj  the-  i.nl<:r  wioi  api>lie<l  for 
VI  a  tii<-;mK  of  nvoiilini,'  the-  noccwtily 
<.f  pniviii}'  Uk-  dialli  lut  ii  iiisitU-T  of 
tillf,  ami  It  wail  cviiit^nlly  m.-wk-,  <>ii 
furUic-r  cvi«lcncc  :    but  th<:   allidavit 


must  dcKcribe  her  as  Ills  "  wife  "  and 
not  his  "  widow  ;"  Ex  parte  Sparrotv, 
12  C.  B.  334. 

( p)  Ex,  parte  Parker,  3  C.  L.  R . 
148  ;  lU  Squires,  25  U  J.  C.  P.  55. 

(7)  See  Bccts.  6  .and  7  of  the  Act. 

(r)  Sujirii,  p.  10. 

(«)  Siiiipsun  V.  Guttcridijc,  1  M.add. 
009  ;  Snunhj  v,  Thome,  1  Jur.  N.  S. 
530  ;  uilirmed  ib.  105S. 


MATTERS   RELATING   TO   COMPLETION   OF   PURCTIARE.  i'Sl 

'ef  the  executor  (f) :  but  an  assiguiuoiit  l)y  a  person  assuming    Chap.  XIIT. 

to  act  as  administrator,  an*l  who  snl»s('(j[ucntly  olrtains  letters ' 

of  atbninistration,  is  vmd  (it). 

By  the  Lands  Clauses  Consolidation  Act,  if,  upon   the  Tower  for 
deposit  in  the  Bank  of  the  purchase-money  or  compensation  p„biic  uiiiier- 
ao-reed  or  awarded  to  be  paid  in  respect  of  lands  purchased  *''^k"'fe'«  •-" 

CT  r  I  L  couvuy  to 

or  taken  by  the  promoters  of  the  undertaking,  the  owners  or  thomsoiveB 

upon  refusal 

statutory  owners  fail  to  convey  the  land  upon  request,  the  or  Jufaidt  of 
promoters  are  authorized  to  execute  a  deed-poll,  which  will 
have  all  the  effect  of  a  conveyance  by  the  owners  or  statu- 
tory owners  (x)  :  similar  powers  are  also  conferred  upon  the 
promoters  of  the  undertaking,  in  the  several  events  of  the 
owners  (y)  refusing  to  convey,  or  failing  to  make  a  title,  or 
not  being  discoverable  (z). 

Where  a  trustee  of  an  outstanding  legal  estate  refuses  in  Trustee  bound 

to  CDiivoy  at 

a  plain  case  to  convey  at  the  request  oi  a  party  entitled  to  request  of 
a  conveyance,  he  will,  if  a  bill  be  filed  against  him,  be  fixed  [^"'J*  ^"* 
with  costs  (c() :  so,  where  a  trustee  for  sale  with  the  consent 
of  his  cestui  que  trust,  refused  without  sufficient  reason  to 
concur  in  a  sale  which  they  had  agreed  upon,  he  was  ordered 
to  pay  the  costs  of  a  suit  for  his  removal  from  the  trustee- 
ship (h)  :  and  where  a  party  has  accepted  a  trust,  he  cannot, 
it  is  conceived,  justify  his  refusal  to  convey  on  the  ground 
that  no  estate  is  in  fact  vested  in  him.     A  trustee,  however, 
when  required  to  convey  the  estate  on  the  ground  of  the 
trusts  having  terminated,  is  entitled  to  clear  and  satisfactory 
evidence  of  such  being  the  fact   (c).     And  he   cannot  be  But  only  by 
required  from  time  to  time  to  divest  himself  of  different  unX^/wMch 
parcels  of  the  trust  estate,  or  to  convey  by  other  words  and  ^J^Jj'l!^'''^'^ 


estate. 


{t)  Brazier  v.  Hudson,  8  Sim.  67.  Act,  similar  to  the  76th  section,  Doe 

(u)    Wms.    on    Executors,    6th    ed.  v.   Manchester,    Burij,  and  Jiosendale 

390  ;  Morgan  v.  Thomas,  8  Exch.  302.  Eail.  Co.,  9  Jur.  949. 

(x)  See  sect  75.  («)  Willis  v.  Iliscox,   4  Myl.  &  Cr. 

(y)    Qumre,  whether  this   includes  1^1  ;  Hempshire  y.  Bradley, 2 CoW.Zi. 

statutory     o^vners.     See    Frend    and  (?;)  Pa/atVef  v.  Caj-cu),  34  Beav.  564. 

Ware's  Rail.  Conv.  83,  n.  (c)  Holford  v.  Phipps,  3  Beav.  434; 

(?)  See  sects.   76,   77.    See,  on   the  See  as  to  a  protector  ;    Buttanshaw  v. 

construction  of  a  clause  in  a    pri\ate  Martin,  Johns,  8 


('. -.ncti  ire  ncf 


.   of 

(leinptiuii. 


.-,S2  MATTERS    RELATING   TO   COMPLETION    oF    FTTRCHASE.     • 

vh»i>  XIII.    aescription.<  tlian  tliosr  l.y  which  the  conveyance  Avas  made 
^*^^-        to  himself  00;  and  the  same  is  the  rule  in  tlie  case  of  a 
mortgage  {d). 

The  concurrence  of  the  mortgagee  in  the  conveyance 
should,  where  possible,  be  obtained,  even  where  the  mortgage 
is  intended  to  be  kept  on  foot;  for  as  a  mortgagee  with 
seveml  securities  on  two  different  estates  is  entitled  to  hold 
both  until  full  payment  of  all  that  is  due  to  him,  the 
purchaser  of  the  equity  of  redemption  of  one  estate  may 
have  to  redeem  the  mortgage  subsisting  on  the  other  (e). 

And  a  mortgagee  cannot  be  compelled  to  re-convey  before 
the  time  fixed  for  redemption,  although  he  be  tendered  his 
principal  with  interest  up  to  that  time  (/) :  nor,  if  the  day- 
fixed  for  redemption  be  allowed  to  elapse,  can  he  subsequently 
be  compelled  to  convey  without  either  six  months'  notice  or 
six  months'  interest  paid  in  advance  (g).  But  an  incum- 
brancer, although  not  a  party  to  the  contract,  may  so  act  as 
to  bind  himself  to  concur  in  a  sale  of  part  only  of  the 
property  (/i).  Whether  a  stipulation  purporting  to  postpone 
the  mortgagor's  right  to  redeem  for  a  period  of  twenty 
yeai-s  will  have  that  effect  seems  to  have  been  considered 
doubtful  (i).  And  where  a  mortgagee  has  accepted  a  tender  of 
his  principal,  interest,  and  costs  from  a  person  having  a  partial 
int^^ML'st  an<l  entitled  to  redeem,  he  is  bound  to  convey  to 
him  the  legal  estate  and  to  deliver  up  the  title  deeds, 
although  there  may  be  other  claimants  of  the   equity  of 


Mortgagee, 
wheu  bouiul  to 
convey. 


(rf)  Goodaon  v.  Elliton.  3  Rurs.  594. 

(<)  Parttmithrr  v.  Wooflltounc,  23 
Be»T.  LS  ;  Tvttdale  v.  T<rne<iaU,  23 
Be»r.  341  ;  Tauell  v.  Smith,  2  De  G. 
k  Jo.  713  ;  NoK  V.  PenncU,  2  H.&M. 
170  ;  Sf%  V.  Pom  fret,  3  De  G.  F.  & 
Jo.  595.  And  nee-  Vint  v.  Piidrjett, 
1  Ciff.  44«  ;  2  De  G.  &  Jo.  fill,  a 
Htrrmt;  case  ;  lirei-or  v.  Luck,  h.  K. 
4  K«|.  r<:i7  ;  I.oi-ftltii/ V.  Cliftpmaii,  V.- 
C.  Hall.  15th  March.  IS'.V 

{f\Hro\rit  V,  Cult,  14  Sim.  427; 
aiul  CJaipar*-    Hnrditnj  v.   Pimjrii,    10 


Jur.  N.  S.  872,  case  of  trust  for 
securing  the  mortgage  debt. 

( y )  As  to  the  necessity  of  such  a 
notice  depending  on  custom  rather 
than  law,  see  Browne  v.  Lockhart,  10 
Sim.  420,  424  ;  and  see  Letts  v. 
Ifutchins,  L.  R.  13  Eq.  176,  where  the 
six  months'  interest  was  disallowed. 

(A)  See  Crosse  v.  Rcri/.  Society,  3  De 
G.  M.  k  G.  712;  Poue  v.  Ma>/,  18 
Beav.  613. 

<i)  Covdrtj  V.  Day,  T)  .Jur.  N.  S. 
1199  ;  1  Giff.  316. 


MATTERS    RET-ATING    TO   C"()Ml>LETION    OF    PURCHASE. 


)8n 


redemption  (/,)  ;   but  the  conveyance  slioul<l  in  sncli  a  case    Chap.  Xlll. 
reserve  the  e([uities  of  the  otlier  persons  interested  (/).  LJ — 

Where  a  dormant  assignee  in  bankiuptcy  had  not  been  Aaaignee  in 

°  .  ,       ,    bankruptcy 

consulted  as  to  the  sale  of   part   of  the  estate,  and   had  not  consulted 
reasona])le  cause  to  doubt  whether  it  would  be  beneficial,  it  entitled  to  a 

was  held,  that   he  could  not   be  compelled  to  execute  the  r^^f^'^"*^*-;  as  t'j 
'  ■••  its  propriety. 

conveyance,  without  a  previous  reference  as  to  the  propriety 
of  the  sale  ()>i). 

In  many  cases,  a  conveyance  of  the  legal  estate,  which 
could  not  otherwise  have  been  procured  without  suit,  might, 
prior  to  the  first  November,  1850,  have  been  obtained  under 
the  provisions  of  the  1  Will.  IV.  c.  60,  the  4  &  5  Will.  IV. 
c.  23,  and  the  1  &  2  Vict.  c.  G9.  These  Acts  (h)  have  been 
repealed,  and  their  principal  provisions  have  been  re-enacted, 
along  with  considerable  additions,  by  the  13  &  14  Vict, 
c.  GO  (cited  as  the  Trustee  Act,  1850).  By  this  Act  (o),  as 
amended  by  the  15  &  16  Vict.  c.  55,  the  Lord  Chancellor 
sitting  in  lunacy,  (as  respects  matters  within  that  juris- 
diction (p),)  the  Court  of  Chancery,  and  the  local  Courts 
of  Lancaster  and  Durham  (as  respects  lands  within  the 
palatinate  jurisdiction  (q),  are  respectively  enabled  in  the 
several  cases  of — 


Conveyance 
of  legal 
estates  from 
trustees,  &c., 
fomierly  pro- 
curable under 
1  Will.  IV. 
c.  60; 
repealed  by 
"  The  Trustee 
Act,  1850." 

Under  which 
the  Court 
may,  in  the 
several  casei 
of— 


(it)  Pearce  v.  Morris,  L.  E.  8  Eq. 
217  ;  affirmed  with  variations,  L.  R. 
5  Ch.  Ap.  227. 

(Z)  Pearce  v.  Morris,  L.  K.  5  Ch. 
Ap.  227. 

(m)  Ex  parte  Uiiderhill,  3  Men.  & 
A.  060. 

(n)  As  to  the  effect  of  which,  see 
Hill  on  Trustees,  275,  et  seq.  ;  and 
Coote  on  Mortgages,  3rd  ed.  359,  et 
seq.  ;  and  Sug.  225. 

(o)  See  sect.  1  for  the  extended 
meaning  given  throughout  the  Act  to 
the  expressions  "lands,"  "seised," 
"  possessed,  "  "  contingent  right,' 
"convey,"  "conveyance,"  "trust," 
"  trustee,"  "  lunatic,"  "  pei'son  of  un- 
sound mind,"  "  devisee,"  and  "  mort- 
gagee." The  word  "  land  "  has  been 
held    to   inc'Itxde  rent-charges   (Seton, 


811,  Re  Harrison) ;  an  assignee  of  a 
bankrupt  (Re  Joyce,  L.  R.  2  Eq.  57G), 
the  executrix  of  a  surviving  trustee 
{Re  Ellis,  24  Beav.  426),  the  heir  of  a 
deceased  mortgagee  {Re  Underwood, 
3  K.  &  J.  745),  and  the  husband  of 
a  feme  covert  trustee  {Re  Wood,  3  De 
G.  F.  &  Jo.  126),  have  been  held  to 
be  "trustees."  See  Morgan's  Chancery 
Acts  and  Lewin  on  Trusts,  6th  edition, 
pp.  846,  et  seq.  for  cases  under  this 
Act  ;  and  see  the  Extension  Act, 
1852. 

{p)  Which  does  not  extend  to  lands 
in  Ireland  ;  In  re  Davies,  3  ]Mac.  & 
G.  278.  The  Lords  Justices  sitting 
in  lunacy  can  make  the  oi'der ;  Re 
Waugh,  2  De  G.  M.  &  G.  279,  and 
see  15  &  16  Vict.  c.  87,  s.  15. 

(q)  Sect.  21. 
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Chap.  XITT. 
Stct  1. 

a  lunatic  or 
infant,  being 
a  trust**  or 
mortga4»ee ; 

or  of  a  triLs- 
Ux',  l>cinjr 
out  I'f  jiirifl- 
diction  «>r  not 
to  b«  found  ; 


or  of  its  being 
uncert:un 
which  of 
t«Vfnil  trus- 
tees \*"a.'i  the 
sur>ivor  ; 

or  of  its  being 
uncertain 
whether  last 
trustee  be 
living  or 
dead ; 


MATTERS   RF.LATTNT;   TO   COMPLETION   OF   PURCHASE. 

A  lunatic,  or  person  of  unsound  mind,  or  infant,  he\ncf 
seised  or  possessed  of  any  land  upon  any  trust  or  by  way  of 
mort^jage  (r),  or  entitled  to  any  contingent  right  in  any  lands 
upon  any  trust,  or  by  way  of  mortgage  (s) ; 

Or  of  any  person,  solely  or  jointly  with  any  other  person 
or  pei-sons,  seised  or  possessed  of  any  lands  upon  any  trust, 
or  entitled  to  a  contingent  right  in  any  lands  upon  any  trust, 
being  out  of  the  jurisdiction,  or  not  to  be  found  (t) ; 

Or  of  its  being  uncertain  which  of  several  persons  jointly 
seised  or  possessed  of  any  lands  upon  any  trust  was  the 
survivor  (u) ; 

Or  (where  one  or  more  person  or  persons  shall  have  been 
seised  or  possessed  of  any  lands  upon  any  trust)  of  its  not 
being  known  whether  the  trustee  last  known  to  have  been 
seised  or  possessed  be  living  or  dead  (x)  ; 


Or  of  any  person  seised  of  any  lands  upon  any  trust 


or  of  trustee 

d)-ing  Mithout  .  ,.     ,    .  i     i        i  •  i 

an  iitir ;  having  died  mtestate  as  to  such  lands  without  an  heir,  or 

liaving  died  and  its  not  bemg  known  who  is  his  heir  or 
devisee  (y) ; 


(r)  Sects.  3  and  7  :  seeas  to  lunatic 
vendors,  16  &  17  Vict.  c.  70,  s.  122. 
For  cases  un<ler  these  .sections,  see 
lie  Sattmnrc:,  4  W.  Iv.  G58  ;  Re  Arrow- 
smUh,  6  W.  R  742  ;  Re  Ormerod, 
3  De  G.  &  .To.  249,  and  cases  there 
cited  ;  Re  Porter's  Trusts,  2  Jur.  N.  S. 
349. 

(«)  Sects  4  and  8.  See  cases  cited 
in  last  note.  The  costs  of  proceed- 
ing under  this  Act  rendered  neces- 
Bary  by  the  mortgagee  becoming  of 
unMound  mind  must  be  borne  by  the 
mortgagee  where  he  is  beneficially 
iiitere«t<.-il  in  the  mortgage  money  ; 
Re  Whecln;  1  De  G.  M.  &  G.  430  ; 
Re  Stuart,  1  l)c  G.  &,  .T.  319  ;  Hawkins 
V.  Perry,  2.1  L.  J.  Ch.  (i:,0  :  but  the 
mortgagor  i«  not  entitk-d  to  his  eosts 
of  appearance    out    of   the   lunatic's 


estate.  Re  Phillips,  L.  R.  4  Ch.  A  p. 
629.  In  all  other  cases  the  co.sts  must 
be  paid  liy  the  mortgagor  ;  Re  Stuart, 
uhi  supra,  Re  Jones,  2  Do  G.  F.  &  Jo. 
554  ;  Re  howlcy,  1  N.  R.  251. 

(t)  Sects.  9  to  12.  See  Lechmere  v. 
Cla7np,  31  Beav,  578  ;  Re  Marquis  of 
Bute's  Will,  Johns.  15. 

(u)  Sect.  13,  "  Land,  "  in  this  and 
the  two  following  sections  does  not 
include  "  leaseholds  ;  "  see  Re  Ilarvcy, 
Seton,  819  ;  but  see  Re  Miindcl,  8  W. 
R.  683  ;  and  as  to  a  vesting  order  as 
to  leaseholds  in  the  appointment  of 
new  trustees  under  the  34th  sect,  see 
Re  MundcVs  Trust,  6  Jur.  N.  S.  880  ; 
Re  Robinsons  Will,  9  Jur.  K  S.  SS5 

(.r)  Sect.  14. 

(y)  Sect.  15.  See  Wil/cs  v.  Groom, 
2  Jur.  N.  S.  1077. 
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Ov  of  lands  being"  suliject  to  a  contingent  I'iglit   in  any  Cha|..  XJII. 

T                                        1             i-                          1                               •          •    .  Sect.  1. 
nnl)0i'n  person  or   class  oi  persons,  a\mio,  upon  coniing  uito 


or  of  col  I  tin - 


existence,  wonld,  in  j-espect  thereof,  ])econie  seise-l  or  ])os-   "'"  ''."V, 
•sesscd  of  such  lands  uijon  any  trust  (:) ;  i)ein<r  ciaim- 

^  ^  ^   '^  :i1)lel.y  uubuni 

trustee  ; 

Or  of  a  person  jointly  or  solely  seised  or  possesse*!  of  any  or  of  trui<tee 
lands,  or  entitled  to  a  contingent  right  therein,  upon  any  c,mvfv?&c. ; 
trust,  heing  demanded  by  a  person  entitled  to  lequire  a  con- 
veyance, assignment,  or  release  of  the  same  respectively,  or 
his  au'ent,  to  convev,  release,  or  assign  the  same,  Init  "\vilfnll\- 
refusing  or  neglecting  to  convey'  or  assign  the  said  Umds  [a) 
for  tlie  space  of  twenty-eight  da\s  next  after  such  de- 
mand (6): — to  make  an  order   vesting  such   lands  in  such   make  a  vesting 

,  ,     ,.  1  i    J.  •"'  releasing 

person   or  persons  ni  such  manner  ana  tor  such  estate,  or  orJer,  which 

releasinj)-  the  lands  subject  to  such  contingent  right  there-  '« to  operate 

froni,  or  disposing  of  the  same,  as  the  (Jourt  shall  direct:  auce. 
and  the  order  is  in  itself  to  operate  as  an  assurance. 

And  where  an}'  mortgagee  shall  have  died  without  having  And  may, 
entered  into  the  possession,  or  into  the  receipt  of  the  rents  eu'cnmstaiH-es 
and  profits  (c)  of  the  mortgaged  lands,  and  the  money  due  niake  a  vestin,i,' 

i-  ^  ^  »    »  '  _  -^  order  in  re- 

in respect  of  the  mortgage  shall  have  been  paid  to  a  person  si)ect  of  njort- 

entitled  to  receive  the  same,  or  such  last-mentioned  person  ca^es  of 

shall  consent  to  an  order  for  the  reconveyance  of  such  lands, 

the  Court  may  make  an  order  vesting  such  lands  in  such 

person  or  persons,  in  such  manner,  and  for  such  estate  as 

the  Court  shall  direct,  in  case — 

An  heir  or  devisee  of  such  mortgagee  shall  be  out  of  the  iieij.  of  de- 
jurisdiction,  or  cannot  be  found  (d)  ;  visee  being 

•>  '  V    /  J  ont  of  juns- 

(liction  or  not 

Or  an  heir  or  devisee  of  such  mortgagee  shall,  upon  a  *"   '^  "_"'"  ' 

.  (•   "'"  I'efnsini,'  to 

demand  by  a  person  entitled  to  requn-e  a  conveyance  ot  convey ; 

{z)  Sect.  16.  (c)  Sect.  19.    And   see   re  Bodens 

(a)   "  Or  to  release  such  contingent  Trust,    1    De    G.    M.    &    G.    57  ;    re 

right,  "  seems  omitted.  J/cidtt,  27  L.  J.  N.  S.  (Ch.)  302. 

(h)  15  &  16  Vict.  c.  55,  s.  2,  repeal-  ((/)  See  Jic  Skitter's  Mortrjayc  Trust ■<, 

ing  ss.  17  and  18  of  former  Act  ;  on  4  W.  E,.  791  ;  Re  Lea's  Trusts,  6  W. 

which  see  Rowley  v.  Adams,   14  Beav.  K.  482  ;  Re  Hewitt,  ubi  supra. 
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or  of  survivor 
of  several  de- 
visees being 
unknown  ; 

or  of  its  beintf 
uncertain 
whether  heir 
or  surviving 
devisee  be 
alive ; 

or  of  no  heir 
or  devisee 
existing  or 
beiu;i  kuuwu. 
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such  lan.ls,  or  his  agent,  having  stated  in  Avriting  tliat  he 
^viU  net  convey  the  same ;  or  shall  net  convey  the  same,  for 
the  space  of  twenty-eight  <lays  next  after  a  proper  deed  for 
conveying  such  lands  shall  liave  been  ti-ndered  to  him  by  a 
person  entitled  as  aforesaid,  or  his  agent ; 

Or  it  shall  be  uncertain  ^vhieh  of  several  devisees  of  such 
mortgagee  Avas  the  survivor; 

Or  it  shall  Ije  inicertain  as  to  the  sur\ivor  of  several 
devisees  of  such  mortgagee,  or  as  to  the  heir  of  such  mort- 
ou"-ee,  whether  he  be  living  or  dead; 

Or  such  mortgagee  shall  have  died  intestate  as  to  such 
lands,  and  without  an  licir ;  or  shall  have  died,  and  it  shall 
not  be  knoAvn  who  is  his  heir  or  devisee  (e)  ;     • 


Court  may 
appoint  a 
person  to  con- 
vey, &c.,  in- 
stead of 
niaking 
vc'slin;'  order. 


As  to  ci'i 
holdti. 


Anil    the    order    is    itself 
assurance  (/). 


to    have    the    etiect    of     an 


And  the  Court  may,  in  every  case,  instead  of  making  a 
vesting  or  releasing  order,  appoint  a  person  to  make  a  con- 
veyance, assignment,  release,  or  disposition  of  the  lands  or 
contingent  interest;  which,  when  <luly  made,  is  to  have  the 
effect  of  a  vesting  or  releasing  order  ((j). 

As  respects  copyhold  oi'  customary  lands,  a  vesting  order, 
if  made  with  the  consent  of  the  lord  or  lady  of  the  manor, 
is  sullicient  to  pass  the  lands  without  surrender  oi'  admit- 
tance ;  and  it  a})pears  that  in  practice  such  consent  is 
always  reipiire-d  ly  the  ( 'ourt  (/') ;  and  where  it  appoints  a 


(g  See  R':  Minchin'ti  EntaU,  2  W. 
11.  179. 

(_/')  It  was  held -that  the  C'ourt 
cannot  under  these  provisions  vest  the 
legal  estate,  subject  to  redemption,  in 
the  administrator  of  an  intestate  iiiort- 
gageo  in  fee,  whose  heir  is  unknown, 
the  debt  remaining  unpaid  :  Re  Mty- 
rid;  9  Ha.  116  ;  but  this  has  been 
overruled  :  Re  Dodcn,  1  De  G.  M.  &G. 
57  ;  Kinj's  M'jit;/ofje,  5  De  G.  &  Sm. 
lAi. 


{^)  Sect.  20.  For  form  of  con- 
veyance, see  Ex  parte  Foley,  8  Sim. 
395  ;  and  as  to  the  foi-m  cf  order,  see 
Seton.,  794,  799. 

(/()  See  Cooper  v.  Jones,  2  Jur.  N.  S. 
59  ;  he  must  either  appear  and  con- 
Hcnt,  or  give  a  certificate  of  consent  ; 
v.liich  must  be  verified  by  affidavit, 
»S'.  C.  ;  and  see  Ayhs  v.  Cox,  17  Eeav. 
584  ;  and  see  Cooper  v.  Jones,  ubi 
suprd. 


MATTERS   RELATING   TO   COMPLETION   OF   PURCHASE.  587 

person  to  convey  siicli  lands,  such  person  may  do  all  acts    Chap.  Xlll. 
and  execute  all  instruments  for  the  purpose  of  C(jnipleting        '  ^^  ' 
the  assurance  (/),  and  which  are  to  be  effective  accordingly. 

And  where  any  decree  shall  he  made  l)y  any  Court  of  Court  may 
Equity  for  the  specific  performance  of  a  contract  concerning  parties  are' 
any  lands,  or  for  the  partition  or  exchange  of  any  lands,  or  fandTcom- 
generally  tvdien  any  decree  shall  he  made  for  the  conveyance  P^i^^^  "^  a»y 

"^  suit  for  spe- 

or  assignment  of  any  lands,  either  in  cases  arising  out  of  eific  per- 
the  doctrine  of  election  or  otherwise,  such  Court  may  de-  "^^ce, 
clare  that  any  of  the  j^arties  to  the  suit  are  trustees  of  such 
lands,  or  any  part  thereof,  within  the  meaning  of  the  Act : 
or  may  declare,  concerning  the  interests  of  unborn  persons 
who  might  claim  under  any  party  to  such  suit,  or  under  the 
will  or  voluntary  settlement  of  any  person  deceased  who 
was  during  his  lifetime  a  party  to  the  contract  or  trans- 
actions concerning  which  such  decree  is  made,  that  such 
interests  of  unborn  persons  are  the  interests  of  persons 
who,  upon  coming  into  existence,  would  be  trustees  within 
the  meaning  of  the  Act :  and  thereupon  the  estates,  rights, 
and  interests  of  such  persons,  born  or  unborn,  may  be  dealt 
with  by  order  under  the  Act  (k)  ;  and  by  the  Partition  Act, 
18G8  (I),  the  Court  may  make  a  sinnlar  declaration,  where 
in  suits  for  partition  it  directs  a  sale,  instead  of  a  division 
of  the  property. 

Under  the   Bankruptcy  Act,    kSIJi,  where  the   l»ankrupt   Wliuro  trustee 

becouies 

was  as  trustee  seised,  possessed  of,  or  entitled  to  any  I'eal  bankrupt. 
or  personal  estate,. the  Lord  Chancellor  had  power  on  the 
petition  of  the  person  entitled  in  possession  to  the  receipt 
of  the  rents,  &c.,  to  order  a  conveyance  or.  transfer  by  the 
assignees  upon  the  trusts  subsisting  at  the  date  of  the 
l)ankruptcy  (rn).  This  enactment  had  no-application  where 
the  property  Avas  vested  in  the  bankrupt  as  a  bare  trustee, 
and  conseipiently  did  not  pass  to  his  assignees ;  and   the 

(!)  Seet.  28.  (*h)  See   2i   &    25    Vict.    e.    131 

(/.)  Sect.  30.  Schedule  G. 

{')  31  &  32  Viet  e.  iO,  s.  7. 
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Chap.  XIII. 
Sectl. 

UnJer  the 
rvcciil  Act. 


I'trtain  iJlc- 
^  itium  iiiailc- 
e.iilcuco  of 
f  u-ts  alleged, 
if  order  made 
thereon. 


X<»  cucheat  of 
tnwt  and 

lliorl  ;;;.-..• 
l.t'-atcft. 


SlAJii]!  duly  on 
\:il\if^  oi-d<.-n>. 
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mere  fact  of  bankruptcy  Avas  in  some  cases  held  an  insuffi- 
cient ground  for  appointing  a  new  trustee  in  liis  stead 
under  the  Trustee  Act,  ISoO  (a).  "But  under  the  Bank- 
ruptcy Act  of  ISGO,  the  operation  of  the  32nd  section  of 
the  Trustee  Act,  l.SoO,  is  extended  so  as  to  authorize  the 
Court  of  Chancery  to  appoint  a  mw  trustee  in  substitution 
foi-  tlie  bankrupt  (whether  vohnitarily  resigning  or  not)  in 
ca.ses  wliere  it  appears  expedient  to  do  so  (o). 

And  under  tlie  Trustee  Act  (p),  Avlicnever  an  order  shall 
be  made  for  the  purpose  of  conveying  or  assigning  any 
lands,  or  of  releasing  or  disposing  of  any  contingent  right, 
and  shall  l)e  founded  on  an  allegation  of  the  personal  inca- 
pacitN'  of  a  trustee  or  mortgagee,  or  on  an  allegation  that  a 
trustee  or  the  heir  or  devisee  of  a  mortgagee  is  out  of  the 
jiu'isdiction,  or  cannot  be  found,  or  that  it  is  uncertain  which 
of  several  trustees  or  which  of  several  devisees  of  a  mort- 
<>-ao-ee  was  .the  survivor,  or  vrhether  the  last  trustee  or  the 
lieir  or  last  surviving  devisee  of  a  mortgagee  be  living  or 
dead,  or  on  an  allegation  that  any  trustee  or  mortgagee  has 
di^d  intestate  without  an  heir,  or  lip.s  died,  and  it  is  not 
known  who  is  his  heir  or  devisee,  then  in  any  of  Sich  cases 
the  fact  of  an  order  being  made  upon  such  an  allegation 
shall  be  conclusive  evidence  of  the  matter  so  alleged,  in  any 
(Jourt  of  Law  or  Et^uitj^  upon  any  question  as  to  the  legal 
validity  of  the  order ;  but  this  is  not  to  prevent  the  Court 
iVum  directing  a  reconveyance,  kc,  if  the  order  is  shown  to 
luive  been  impi'operl}'  obtained. 

And  a  subsequent  section  (7)  re-enacts  the  ord  and  5th 
sections  of  4  &  5  Will.  IV.  c.  '!'.],  preventing  the  escheat  of 
property  lidd  upon  tiust  or  mortgage. 

]5y  section  ^'^  of  1.')  ^:  10  Vict.  c.  5."),  vesting  and  releasing 
orders,  operating  as  conveyances,  are  subjected  to  stamp 
<luty  a.s  such. 

(ii)  IicBriJjma,i,Uh;s\v.ScSm.l04;  (^>)  Sect,   ii  :   these   iirovisioii.s   as 

butHcc/Zarmv. //a»rw,  29  Beav.  107.  to  evidence  do  not  seem  to  apply  to 

(o)  32  &  33  Vict.  c.  71,  ».  117  ;  see  orders  by  the  Palatinate  Courts. 
CoombcB  V.  Brookes,  L.  II.  12  Eq.  61.  (5)  Sect.  46. 
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5.S0 


It  wa^^  ol)ser\'t'(l,  in  tlio   two   (irst  editions   of  this  work,    Chap.  XIII. 
that  tlie  words  "trust"   ami   "trustee,"  as  dehued   in  the  ' 


interpretation  clause  of  the  Act,  would  inchide  the  ease  of  a   ^,",^i,"  i,,','^.,, 
vendor  who  had  enterecl  into  a  valitl  and  suhsistino-  contract  [;";  capaM- . 

^  being  ileait 

for  sale,  or  his  repi'esentatives ;  l)ut  th.at  the  oOth  secti<jn  (r)  with  \iiider 
seemed  to  show  that  it  is  not  intended  that  a  vendor's 
interests  shall  he  dealt  with  nnder  the  Act,  unless  there 
liave  l)een  a  decree  for  specific  performance,  or  an  express 
declaration  of  trust  (x) :  and  this  has  since  heen  so  de- 
cided (/ j :  nor  does  the  Act  enahh'  tlie  Court  to  \est  in  a 
pui'chaser  of  leaseholds  from  a  mortgagee  with  a  power  of 
saU>,  a  nominal  reversion  left  in  the  mortgagoi',  when  the 
mortgage  contains  a  mere  covenant  that  npon  a  sale  Ijcing 
made  the  mortgagor  will  assign  the  reversion  as  the  pur- 
chaser may  recjnire  (h)  :  hnt  it  is  conceived  that  it  is  otliei-- 
wise,  where  there  is  the  usnal  (Vv'press  decharation  of  trust 
of  the  nominal  reversion  (./*). 


Where,  however,  on  a  sale  of  copyholds,  the  vendor  had   f^^ses  whoro 

without  suit 

received  the  pnrchase-money  and  covenanted  with  the  pnr-  the  veiuloi-  or 
chaser  for  the   surrender  of  the   propeit}^  hut  died  before   ij^g^  hehl  .a 
any  surrender  Avas  made,  the  Court  held  on  petition  that  the  *'||^^^g'^^/jj!  ^^^^ 
customary  heir,  who  was  under  disability,  Avas  a  trustee  for 
the  purchaser,  and  appointed  a  person  to  conve}^  on  his 
behalf  (?/) ;  and  in  one   case,  whei-e  a  vendor  to  a  railway 
company  of  land  within  their  compulsory  powers  died  be- 
fV)re  the   title  was  accepted,  liis  infant  devisee  Avas  held  to 


(r)  Cited  supra,  p.  .187. 

(s)  See  He  Dkk'mmn,  17  L.  T.  231, 
V.-C.  K.  B.  ;  and  under  tlie  1  Will. 
IV.  c  GO,  Ex  parte  Williams,  11  Sim. 
r,  1  ;  nc  Weedlnj,  4  .Tur.  N.  S.  707  ; 
CiiM  V.  Mhldldoii,  9  W.  E.  242. 

(/)  Re  Carpenter,  Kay,  418  ;  and 
see  Re  Burt,  9  Ha.  289  :  and  as  to 
lunatics,  10  &  17  Vict.  c.  70,  h.  122  ; 
and  see  Re  Weeding  and  Cast  v.  Mid- 
dtetoti,  vhi  supra,  and  cases  citeil, 
Seton,  892. 

{n)  Re  Propert,  22  Iv.  J.  Cli.  948. 
It  is  sint'ular  that  V.-C.   W'nnX  rafers 


iu  this  case  (.see  Kay,  420),  as  if  there 
had  been  an  express  declaration  of 
trust,  instead  of  a  mere  agreement  to 
assign. 

(r)  See  Dav.  Con\'.  \(il.  ii.  pp.  .'580, 
m),  and  Re  CoUiujwood,  6  AV.  1!. 
536  ;  but  see  remarks  of  V.-C.  AN'ood, 
Kay,  420. 

(//)  Re  Cnnlwj,  L.  K.  .1  Ch.  Ap.  72, 
and  ste  Re  Crowe  s  mortgage,  L.  R. 
13  Eip  2*1,  where  a  similar  order  w.as 
made  against  a  niortvagiT  «lio  refuKod 
to  Kiurendtr, 
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Chap.  XIII.    be  a  tru.st.'e  uikUt  the  Act,  and  a  vesting  order  was  ol.tainod 
^'*-  ^-        on  pL'tition,  without  any  l»ill  having  been  filed  (:). 

In  one  case,  where  a  vendor,  after  tender  of  a  conve3^ance 
settk-d  by  tlie  judge,  refused  either  to  con^•ey  or  to  receive 
the  pureliase-nioney,  lie  was  declared  a  trustee  Avithin  the 
meaning  of  the  Trustee  Acts:  and,  (in  the  purchaser  paying 
his  purchase-money  into  Court,  his  solieitni-  was  to  execute 
the  conveyance  for  the  vendor  (a). 

Where,  on  a  sale  of  copyholds,  the  vendor  covenanted  to 
stand  seised  thereof  in  trust  for  the  purchaser,  until  the 
surrender  should  be  made,  he  was  held  to  be  a  constructive 
trustee  within  the  Acts,  without  bill  filed  (h) :  so,  also,  the 
lieir  of  a  vendor  wlio  di<'il  bef(»i-e  completion  of  a  compulsory 
sale  to  a  railway  company  (c) :  so,  where  an  ec^uitable  rever- 
sionary interest  in  real  estate  liad  been  sold  and  assigned  to 
the  purchaser,  the  legal  interest,  which  had  been  improperly 
conveyed  to  the  vendoi',  was,  without  suit,  vested  in  the 
purchaser  {<!) :  so,  where  a  testator  directed  his  executors 
to  sell  and  apply  the  proceeds,  and  afterwards  himself  con- 
tracted to  sell,  Ins  heir  was  declared  a  trustee  of  the 
outstanding  legal  estate  {e). 

Hfiroi  iii..n.  h\  a  Well-drawn  mortgage,  the  power  of  sale  usually  pro- 
t^Zxlor  the  ^'i*^^'*^  that,  if  exercised  by  any  person  not  seised  of  the  legal 
k-jal  iH.-n«.nal    estate,  the  person   in  whom  the  legal  estate  shall  be  vested 

rejirestnta-  '-  ° 

tivca.  shall  convey  as  the  person  exercising  the  power  shall  direct. 

'J'lie  effect  of  such  a  provision  is  to  make  the  person  seised 
of  the  legal  estate  a  trustee  for  the  parties  entitled  to  the 
mortgage  money:  but,  even  without  it,  the  executors  of  a 
mortgagee  may  obtain  a  Aesting  order  as  to  the  legal  estate 

(:)  Jle  Loin-ifs  Wllf,  L.   K.   15  E<i.  1872,  where  there  does  not  appear  to 

78  ;  till  ifiifKrc  whether  reconcilealile  have  been  such  a  covenant. 

with  He  Carj>fiit>T,  uh!  itiijiru.  {,■)  Re  lins-iell,  12  Jur.  N.  S.  224  ; 

(a)    Warremlcr  v.  Foiilc,;   V. C.  S.  and  compare  7^-  Lown/s  Will,  L.  R. 

citcil   Setoii,   892;    and  see   Ex  ptirte  15  Eq.  78. 

Mornmjlon,  4  iJe  G.  M.  &  G.  537.  {d)  He  WilVtnson,  12  W.  E.  522. 

(6)  //<•  Colllmjicoml,  6  W.  W.  53G  ;  (e)  Ite  BuJrod;  2  W.  R.  386. 
an<l  Hto  lU  Cnm'iiifj,  L.   ];.  5  Ch.  Ap., 
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■wliicli   has   (losccufk'd  to  liis  licir ;    ami  tliis,    wlietlier  tlu?    Chap.  Xlll, 
mortgagee  lias  or  lias  not  eiitercil  into  possession  (_/').  U 


We  may  lieiv  ivinavk  tliat  the  power  of  conveying  the   Power  of  logal 

1  '  1  •    1      •         •  ^>-   r      ^      \r-    1  >-L     /   \      I'trsonal  re- 

legal    estate,  AVlucIl    is   given    by  the  'a   fc   0(S   Vict.  C.   /S    {(/),    presentative.s 

to  the  legal  personal  representatives  of  a  mortgagee  or  haro    under  37^  38 

trustee  will,  in  cases  falling  within  the  statute,   render  it   ^^^^t-  c.  7S. 

unnecessary  to  apply  for  a  vesting  order  under  the  Trustee 

Act. 

We  may  also  remark  that  in  a  foreclosure  suit  Ly  an  P"  foreclo.snre 

"^  ^  _  by  eqiutable 

equitable  mortgagee,  the  Court,  in  making  the  decree  aT)so-  mortgagee. 
lute,  may  add  a  declaration  that  the  mortgagor  is  a  trustee 
for  the  moi'tgagee,  and  make  a  vesting  order  (//) ;  so,  in  a 
partition  suit,  an  infant  may  be  declared  a  trustee  within 
the  Acts  of  any  estate  and  interest  vested  in  him,  in  such 
portions  as  art^  allotted  in  severalty  to  the  other  par- 
ceners (/'). 

(2.)  ^.s'  i<>  the  (ll^cltd.i'iic  of  incHriihi'd/acf!^.  Sections. 

Until  the  conveyance  is  executed  b}^  all  necessary  parties,   '^^Lr'^re  of  in'^" 
the  vendor  remains  liable  in  respect  to  all  defects  in  title,   cumbrances. 

.  />       1     ,1  1  'x-   J.1        Vendor  liable 

He  must,  for  nistance,  refund  the  purchase-money,  it   tlie   for  iucum- 
purchaser   having    paid   it,   even    although    having    taken  I^',\'Ji"5efects  of 
possession,  be  evicted  by  an  adverse  claimant  (/.■).     So,  if  title  until 

^  "^  _  conveyance 

incumbrances  be  discovered,  he  umst  discharge  them,  or  the   executed; 
purchaser  himself    may   pay   them  olf   out  of   the   unpaid 
purchase-money   (if  any)   (/) :   and   a  person   to  whom    tlu; 

(/)  See  lie  Sl.itla's  Tnnfl,  4  W.  E.  (/)  Bonra  v.  Wr!;/!,!.  i  De  CJ.  &  S. 

79],    under    the    9th    section;       lie  265  ;  and  see  31  &  :]2  Yict.  c.  4(i,  s.  G, 

Keckr,  11  W.  R.  62,  under  the   15th  as  to  sales  under  the  Partition   Act 

section;  Re  Boden's   Trust,    1  De  (4.  ISGS. 

M.  &  G.  67  ;  lie  Lea's  Trmt,  6  W.  R.  (/)  CnppR  v.  Itvadc,    G  T.   W.  OoG  ; 

482,  under  the  19th  section.  Johnsmi  \.  Johnsoti,  3  Bos.  &  P.  1(52; 

(//)  See  sects.  4  and   .5  ;  .and   vide  Jones  \.  Uijde,   5   Taunt.    488,    494  ; 

mprd,-p.  IG.  Aidinj   v.    Keen,  1  Vern.  472;  Sug. 

(7«)  Lerhmere  v.  Ckutip   (No.   2).    30  549  ;  secus  where  the  eviction  is  after 

Beav.  218  ;  ,S'.  C.    (No.   3).    31    Beav,  conveyance,  see   Thouins  v.  rour",   2 

.f)78  ;    l)Ut    see    >''inith    v,    Ihueher,    1  ('<>x,  394. 
S-m.  &  Giff.  72.  (/)   Sng.  .^.52. 
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Uh.ip.  Xiii.     wn<lor  lias,  for  valuable  consideration  and  ^vithout  notice  of 


Sect. 


~_ anv  particular  incuud)rance,  assigned  the  unpaid  purchase- 
money,  takes  sul))ect  to  the  purchaser's  right  so  to  apply 
the  same  (/;/):  h'lt  the  purchaser,  of  course,  cannot  retain 
an\-  part  of  it  as  an  indfuniity  against  a  contingent  charge, 
against  Avhich  In-  has  agr.-cd  to  accept  the  vendor's  cove- 
nant ('//\ 


au.l  (ill  ca.->j  of 

\vo:ir.»!i) 
a'.-kiKJwled''  -■  1. 


It  is  conct'i\(Ml  that,  for  the  purpose  of  the  a1jo\e  rules, 
m.'re  execution  of  tiie  conveyance  by  a  married  woman  is 
insutKclent;  for  she  has  still  a  locus  pien'dent'ue :  and  that 
until  acknowledgment  by  her,  the  vendor's  liability  to  dis- 
charge incumbrances,  or  make  good  defects  in  title,  con- 
tinues to  sul)sist:  but  this  liability,  it  is  conceived,  does  not 
subsist  between  acknowledu'uient  and  tlie  filinu'  of  the 
certiticate ;  inasmuch  as  it  may  be  filed  by  the  gra.ntee. 


KL'lc-ation  of 
iiicumViniiices 


luoiiey  after 
couveyauec 
cxetutt-tl. 


And  iu  some  cases,  a  purchaser  ma.y,  even  after  the  con- 
out  of  utip  lid  veyance  is  executed,  I'etain,  out  of  unpaid  purchase-money, 
the  amount  of  incumbrances  which  then  come  to  his  know^- 
ledgc  (o).  And  a  j^urchaser,  v/itli  notice  of  an  incumbrance 
which  h<_'  intends  to  be  discharged,  should  take  care  that  this 
is  done,  or  that  satisfactory  security  for  its  being  done  is  given 
to  him  before  he  pays  his  money.  Where,  on  a  sale  by  the 
Court,  a  purchaser,  with  knowledge  of  an  incumbrance,  and 
without  waiting  to  have  his  requisitions  in  respect  of  it 
answered,  accepted  the  title  and  took  his  conveyance,  it  was 
h(-Ll  that  he  was  not  entitled  to  look  to  the  purchase-money, 
which  he-  had  paid  iuto  Court,  as  available  for  the  discharge 
«»f  the  incuiulirance  Q>). 


^lln^'dSy!^'  '^'^'•:  ^^icccsslon  Duty  Act  (7)  has  given  rise  to  several  ques- 
tions  ill  comirction  with  the  present  subject.  The  first  and 
most  important  one  is,  whether  where  land  is  in  settlement, 


(<<)  \<uic  V.  Lon\  liiimavd  (a  case 
of  a  in.irriage  Hcttlcniont),  nill>,  Kii 
K.  G. 


[>A   VhI,   nifm,  Chapter  XIV. 

{l>)  MUkr  V.  Prl-hha.  3  Jar.  X".  S. 

(7»  10  &  17  Vict.  c.  51. 
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0.  (J.,  limited  to  A.  for  life,  witli  remainder    to   B.   in  fe«',     Chap.  XIII. 

and  A.  and  B.  nnite  in  selling  the  fee  simple,  the  land  Avili, '  J  __ 

in  the  hands  of  the  pnrchasei-,  he  snhject  to  succession  duty 
at  the  time  at  which  B.'s  estate  in  remainder  Avould  have 
l)ecome  an  estate  in  possession,  had  no  sale  been  effected. 
This  seems  clearly  the  case,  if  the  sale  is  effected  ]»y  means 
of  the  cojicurrence  of  the  remainderman,  as  ahove  suppose<l ; 
hut  not  where  the  sale  is  made  in  exercise  of  a  power  ovei'- 
riding  the  limitations  (;').  Then  comes  the  question,  how, 
in  the  case  above  supposed,  the  duty  must  he  borne  as 
between  the  vendors  and  the  purchaser.  If  the  purchaser, 
when  lie  entered  into  the  contract,  had  no  notice  of  the 
state  of  the  title,  it  seems  reasonably  clear  that  he  can  insist 
on  the  duty  being  borne  by  the  vendors;  and  even  if  he 
Ijought  with  notice  of  the  property  being  in  settlement,  it 
seems  to  be  doubtful  whether  if,  as  is  usually  the  case,  the 
contract  w^ere  one  entire  contract  for  the  pnrchase  of  the  fee 
simple  in  possession — as  distinguished  from  separate  con- 
tracts for  the  purchase  of  the  separate  interests  which  in 
the  aggregate  make  up  the  fee  simple— the  vendors  might 
not  still  be  required  to  discharge  the  duty.  But  if  a  purchaser 
contract  for  a  reversionary  interest,  as  such,  he  nuist  be 
presumed  to  do  so  Avith  a  knowledge  that  he  is  buying  a 
property  which  \^  prlmd  fdclc  subject  to  the  duty;  and  in 
such  a  case  he  cannot  (.s),  in  the  absence  of  an  express 
stipulation  to  the  contrary  in  the  contract,  require  the 
vendor  to  discharge  it  {t)  :  and  it  is  conceived  that  he  may 
be  called  upon  to  covenant  to  pay  it  when  due,  and  to  in- 
denniify  the  vendor  against  it.  It  has  been  held  that  no 
duty  binds  the  land  in  the  hands  of  a  purchaser  under  a 
power  of  sale,  in  respect  of  the  extinction  of  an  amiual 
charge,  even  although  not  overridden  by  the  power  (/'). 

(r)  See  s.  42.  v;cU  v.  Scale,  18  L.  J.  189. 

(s)  Coojm-  V.  Treivbi/,  28  Beav.  194;  (")  Dugdah  v.  Meadows,   L.   E.   9 

i>.nd  ride  siqml,  p.  277.  li'i-  212,  affd.  L.  E.  6  Ch.  Ap.  501  ; 

(t)   See   and   consider  Barraud   v.  see  Lord  Ilatherleys  judgment,  Avhich 

Archer,    2    Sim.    433  ;  2  Euss.  &  ]M.  is  rested  entirely  on  the  4-2nd  section, 

7ol  ;  BUss  V.  Putnam,  7  Beav.  40;  and  does  not  advert  to  the  Hth  section. 
Jlahs  V.  Freeman,  1  B.  &  B.  391  ;  Far- 
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Chap.  XI I r. 
Sect.  "2. 

As  to  timber. 


hi  purchasing  an  estate  comprised  in  a  past  succession, 
an<l  which  has  tiniher  upon  it,  the  future  liability  to  succes- 
sion iluty,  under  the  28rd  section  of  the  Act  in  respect  of 
monies  to  be  receiviMl  finui  t^uhxpqaenf  sales  of  timber,  should 
be  borne  in  mind  :  it  is  conceived  that  in  such  a  case  the 
Vendor  is  bound  to  procure  an  assessment  of  such  future 
liabilitv,  and  to  i)ay  the  amount  of  the  assessment.  Of 
comse  lie  unist  produce  a  proper  discharge  for  the  duty, 
if  any,  which  has  become  due  in  respect  of  sale  of  the  timlier 
cut  by  him  prior  to  the  contract. 


As  to  tiiist 
estates  vested 
in  tnustees 
apparently  as 
absolute 
owners. 


Where,  as  is  connnonly  the  case  upon  a  purchase  or  loan 
by  trustees,  the  conveyance  or  mortgage  is  taken  in  their 
names  as  joint  tenants,  without  disclosing  the  trust,  and 
death  occuis,  a  difficulty  is  sometimes  experienced  in  prac- 
tice, by  reason  of  the  provision  in  the  3rd  section  of  tlie 
Act ;  under  which  the  accruer  of  interest  by  survivorship, 
l»y  reason  of  the  death  of  a  Joint-tenant,  confers  a  succession 
on  the  survivors.  In  such  a  case,  the  disclosure  of  the 
trust  may  often  l)e  the  only  mode  of  satisfjnng  a  piu'chaser 
who  persists  in  requiring  to  be  assured  that  no  duty  is 
payable. 


ImpHetl  ap- 
plication of 
purchase- 
money  by 
purchaser  of 
e'piity  of  re- 
demption in 
j>f»K»iession. 


Where  a  puisne  incumbrancer  contracted  for  the  purchase 
of  the  estate  free  from  incumbrances,  and  took  possession, 
but  did  not  pay  his  purchase-money,  and  afterwards  bought 
in  a  prior  incumbrance,  it  was  held  that  he  must,  as  in  favour 
of  the  vendor's  representatives,  be  considered  to  have  applied 
the  purchase-money,  on  the  day  on  which  he  took  ]30s- 
se.ssion,  towards  satisfaction  of  the  incumbrances,  accordivg 
to  iJu'ir  priorities  («) :  but  this  decision  was  reversed  (y). 


Quietus  un.ItT       The  2  &  3  Vict.  c.  11,  s.  10,  provided  for  the  registl^atlon  of 

2&3  Vict.  .  .    ,      1.     1  i 

c.  1 1.  a  ({"  it'tiis,  and  tlie  discharge  of  the  Crown  debtor  or  accountant 

from  all  subsisting  and  future  liability  to  the  Crown,  except 

as  to  the  rents  aud  covenants  in  leases;  and  now,  under  the 


(x)  Green trood  v.    fayh,y^   ]4  Kim, 

r.or,. 


i>j)  Att.-Gcn.  V.  Cox,  3  H.  L.  f.  240; 
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23  &   24  Vict.   c.   115,   satisfaction   of  a  registered  Crown     Chap.  XIII. 
debt  may  be  entered  up  ])y  the  Registrar,  upon  a  certificate  ' 


of  the  Commissioners,  or  of  the  principal  ofticor  of  tlie  public 
department  hokling  the  bond,  l.ieing  filed. 

The  Lands  Clauses  Consolidation  Act,  1845,  enal)les  pro-  piwcharoe  of 

incumbrances 

moters  oi  undertaknigs  to  dispense  with  the  concurrence  of  under  the 
inclimbrancers  who   refuse   to   receive  their  money,  or   to  1845'.    '  ^  *^  ' 
release,  or  wdio  cannot  make  out  a  satisfactory  title  (5) :  and 
also  provides  for  cases  where  part  only  of  incuml)ered  lands 
is  rerpiired  foi'  the  purposes  of  the  undertaking. 


(o.)  As  io  pii.rch((^,'r\^  liahiH/ij  to  srr  to  (ip/j] icaitoii  of  I I'Usl  __^^!!!^!^„_ 

'ini  rclijise-liioncil.  As  to  liability 

of  purchaser 

Since  the   two  earlier  editions  of  this  work,  there  have  to  see  to 
been    two    imiiortant    enactments,    which    have    materiallv  "I'P^'.'^''^*^'-"  "*" 

J-  '  J     purchase- 

affected  the   law  as    to   the  liability  of  a  purchaser    from  money. 
trustees  to  see  to  the  application  of  his  purchase-money. 

By  Lord  St.  Leonards'  Act,  22  k  23  Vict.  c.  35,  s.  23,  it  is  Lord  St. 
provided  that  "  the  hondfide  payment  to,  and  the  receipt  of.  Act. 
any  person  to  whom  ^nj  -purcJiafio  or  mortgarje  money  shall  be 
payable,  upon  any  express  or  implied  trust,  sliall  effectually 
discharge  the  person  paying  the  same  from  seeing  to  the 
apjjlication  or  being  ansAverable  for  the  misapplication 
thereof;  unless  the  contrary  shall  be  expressl_y  declared  ]y 
the  instrument  creating  the  trust  oi-  security." 

By  Lord  Cranworth's  Act,  23  &  24  Vict.  c.  145,  s.  20,  it  is  Lord  CVan- 
provided  that  "  the  receipts  in  writing  of  any  trustees  or 
trustee  for  (ini/  money  payable  to  them  or  him,  1)y  reason  or 
in  exercise  of  any  trusts  or  powers  reposed  or  vested  in  them 
or  him,  shall  be  sufficient  discharges  for  the  money  therein 
expressed  to  be  received;  and  shall  effectually  exonerate  the 
))ersons  paying  such  money  from  seeing  to  the  application 

(:)  See  s.  108,  d  Rcq.  ;  11;',  d  wq. 


worth's  Act. 


)9G 
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Chap.  XIII.    thereof,  or  iVoiii  beino-  answeraLle  for  any  loss  or  luisapplica- 
__^^^-_  _.  tion  thereof;"   I'ut   the  powers  given  hy  the  Act  may  l)e 
negatived  h.y  express  declaration,  and  are  resti'icted  to  instru- 
ments executed  after  the  28th  August,  18(i{). 


rvcni.-irks  Tlu'se  statutory  powers  (Avliich,  it  will  he  observed,  are 

[nnvi-J^"  *"'  niore  comprehensive  in  tlie  lattei-  than  in  the  former  sta- 
tute) liave  for  the  future,  in  cases  falling  within  their  scope, 
rendered  tlie  suhject  which  we  are  now  considei'ing  of  little 
practical  moment;  hut,  as  neither  is  retrospective,  it  is 
still  necessary  to  consider  in  what  cases,  indep(^ndently  of 
legislative  enactment,  tiustees  are  competent  to  give  valid 
receipts. 

The  doctrine  as  t<)  the  liabilliy  of  a  purchaser  from 
trustees  to  see  to  the  application  of  his  purcliase-money 
cannot  yet  be  considered  to  be  precisely  defined  :  Init  the 
general  principles,  which  were  enunciated  by  the  author 
in  former  editions  as  the  foundation  of  the  rule,  have  been 
conii)-med  by  later  authorities,  and  are  here  again  i-epeated. 

x'urcha*it:i- 3  Primd  fdcie,  every  purchaser  from  trustees  is,  in  Eciuitv, 

exemption  ^  >  j    r  '  i       j  > 

from  liability     bound  to  886  to  the  application  of  his  purchase-money ;  and 

to  be  tested  ,  .  i      ,i  i        •       •  .1 

by  intention  the  questiou  whether  he  is,  ni  any  particular  case,  exempt 
tn^r  °'  "^  ^^'*^"^  ^^^'^^  liabilit}"  seems  to  be  simply  one  of  intention  on 
the  part  of  the  author  of  the  trust :  or,  in  other  words,  the 
power  of  his  trustees  to  give  receipts  depends  solely  upon 
tire  degree  of  confidence  which  he  has,  either  expressly  or 
impliedly,  reposed  in  them. 

This  intention  may,  as  before  observed,  be  either  ex- 
pressed or  implied.  Expressed  ;  as  wliere  the  Avill  or  trust 
deed  contains  a  clause  which,  in  terms,  empoAvers  the 
trastees  to  give  valid  discharges  for  the  purchase-money. 
Implie«l ;  as  where  the  trusts  are  of  such  a  nature  as  that  a 
contraiy  intention  cannot  i-easonably  l)e  attril)uted  to  the 
author  of  the  trust. 


Ari  either 
expresHed  or 
implied. 


MatUTH  p<*- 


Au.l  if  thi.  intention  be  expressed,  or  can  be  implie<l,  the 
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trustees,  upon  a  sale  apparently  in  piu'suance  of  the  trust,    Chap.  Xlli. 
have,  under  all  circumstances,  a  power  to  give  receipts.     Of 


course,  it  may  be  shown  that  the  sale  is  in  fact  a  hreach  of  creation  of  the 
trust :  l)ut  then  the  objection  is  to  the  sale  itself,  and  is  not  ^"/'^^  i^^ithcr 

''  take  away, 

a  question  of  application  of  purchase-money. 

And,   on   the    othci-   hand,   where    this    intention    is    not  nor  couftr _a 

])ower  to  give 

expressed,  and   cannot  be    implied,  the  mere  fact  that  the  discharges, 
parties  Ijeneticially  interested  at  the  time  of  sale  are  infants, 
or  unascertained,  or  any  other  similar  circumstance,  Avill  not 
enable  the  trustees  to  gi\^e  a  valid  discharge  ;  but  the  pui- 
chaser  must  see  to  the  application  of  the  money. 

For  instance, — to  consider,  tirst,  the  (|Uesti<_Mi  of  implird  wiiat  circmu- 
intention,  and  what  suliiciently  indicates  it — where  the  ^^ttendin"- the 
trust  (<i)  is  for  payment  of  debts  o-enerally,  or  for  imyment  trust  confer 

^^  ^     "^  ®  ^  ^     ^  h;uch  a  powir 

of  debts  generally  in  priority  to   or  along  with   specified  by  implica- 

debts,  legacies,  or  annuities,  the  trustees  take,  l)y  implication,  bej^g for  pay- 

a  power  to  give  discharges;  for  no  purchaser  upon  a  sale  "'^'i*  of  ^ '^■'-'*-'* 
during  the  existence  of  general  debts,  could  be  expected  to 

take  an  account   of  them  (h).     So,  where   the   trust  is  for  ,,r  iu  favour 

payment  to  a  person  or  jxn'sons  who  'uiaij  be  unascertained,  tJ^jJIg^'orVa- 

or  under  ao-e,  or  subiect  to  any  other  incai:»acity  or  inability  competent 

^  ^  "^  .  .  ceisiiu  que 

to  receive  the  purchase-money;  and  a  sale  during  the  exist-  trust; 

ence  of  such  uncertainty,  minority,  incapacity,  or  inability, 

seems  contemplated  by  the  author  of  the  trust :  for,  if  the 

trustees  cannot  recei^•e  the  money,  there  would,  upon  a  sale 

under   such   contemplated   circumstances,   be   no   hand   to 

receive  it  (c).     80,  Avhere  the  money  "  is  to  be  applied  upon  or  requiring 

^  '  time  and  dis- 


cretion ; 


(<i)    Including   under   the   term,     a  Roh'tiison  v.  Lowato;   17    Bear.    592  ; 

fiduciary   power   of   sale,    such    Ri   is  aSinned,  5  l)e  G.  M.  &  G.  272  ;  i)o2C- 

created  by   a   mere    charge  of  debts,  Ihiij    v.    Jliulauii,    17   Beav.    248;  lie 

although    subject    thereto    the    estate  Luivjmead,  1  Jur.  N.  S.  1058  ;   7  De 

be  devised  over  :    Dolttn  v.  Ilnmi,    fj  G.  M  &  G.  ;J5;i  ;  and  see  Strourjhill  v. 

l^^([^l  9.  Aiit>tci/,  1  Dc  G.  M.  &  G.  635. 

(h)  Johnson  v.   Kcnndt,   'i   MyL   &  (r)  ,S'oira)'%  v.  Zwrcy,  4  Madd.  112, 

K.  624  ;  Eland  v.  Eland,  4  Myl.  &  G.  Lavender   v.    Stanton,    G   INIadd.    4(J  ; 

420;    Fvrhes  v.  Peacock,   1   Fh.  717;  Balfour  v.    Welland,     10   Ves.    151; 

Petrjc  V.   Adam,    i   Beav.    269,    283 ;  Breeelon   x.   Brccdon,   1    Euss.   &   M. 

Glynn  v.  Lode,  3  Dru.  &  W.  11,  22  ;  413. 
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<*hap.  XIII.    trusts  whieli  require  time  and  discretion  "  (^0  ;  fc)r  no  pur- 

Sect.  3.  ^   cha.ser  could  be  expected  to  involve  himself  therein.     So, 

or  where  where  the  money  is  to  be   in^X'sted,  it  is  sufficient  if  the 

money  is  to  ''  i      i     /  i      i        j.  •  i- 

be  reinvested,  purchaser  see  that  this  is  done,  and  tliat  a  declaration  oi 
trust  is  executed  (c). 

So,  executors         So,  executors  can  gi\'e  a  good  dischai'ge  for  the  purchase- 

itTeSr^etT      nioncy  of  chattels  real,  although  specifically  be([ueathed  (/): 

for  an  appointment  of  an  executor,  is,  in  effect,  a  becpiest  to 

hiiu  of  the  personalty  in  trust  to  sell  for  the  payment  of 

general  debts.    And  the  same  rule  seems  to  apply  to  cases 

where  executors  take,  either  expressly  or  by  implication,  a 

power  to  sell  freeholds  or  copyholds,  and   the  proceeds  of 

sale  are  to  be  ajoplied  by  them  in  a  mixed  fund  Avith  the 

or  any  single     rcsiduaiy  personal  estate  (y) :  and,  as  respects  chattels  real, 

executor.  .    ,        ,  111,1,  ,•  1  ,  11 

it  has  been  held  that  any  one  oi  several  executors  can  sell, 

and  can  gi\'c  a  good  discharge  for  the  entire  purchase- 
money  (/<) ;  although  the  power  of  either  party  to  enforce 
specific  performance  of  a  contract  entered  into  by  less  than 
the  entire  body  of  executors  seems  doubtful  (i). 

Ill  wliat  cases        But,  Oil  the  other  hand,  where  the  trusts  are  for  payment 

no  .such  power  i    +.    •-  l      i-  -i    i" 

U  implied.  <^f  the  purchase-money,  or  some  dennite  part  of  it,  to  some 
ascertained  person  or  persons,  whose  incapacity  or  inability 
to  receive  the  same  at  the  time  of  sale  does  not  appear  to 


((/)  Sug.  659  ;  vitiiig  Dnran  v.  Wi'l 
xhirc,  3  Sw.  699. 

{<)  Sug.  660. 

(/)  See  Ewtr  v.  Corbd,  2  P.  Wms. 
US  ;  Burtiiirj  v.  Slonard,  ibid.  150  ; 
Andrew  v.  Wri<jlctj,  4  Bro.  C.  C.  125. 
But  as  the  executor's  assent  vests  the 
term  in  the  legatee,  it  is  desirable  to 
have  the  latter's  concurrence  in  the 
Hale:  see  Thomlinson  v.  Smith,  1  Kep. 
t.  Finch,  378  ;  Att.-Gen.  v.  Potter,  5 
Beav.  101  ;  affinned  9  Jur.  241  ;  but 
see  Coote  on  Mortgages,  3rd.  edit. 
p.  153,  n.  ('.').  As  to  evidence  of  assent, 
sc'j  Trail  v.  Bull,  1  Coll.  352  ;  22  L. 
J.  1082  ;  and  Cole  v.  Miles,  10  Ha. 
179  {^Fcnlon  v.  Ck'jj,   9_  Exch.    680. 


A\'li^-iv  the  cxecutiu-  is  hiui.-ielf  tliu 
l<"^ate<',  the  title  is  clearly  good  ; 
Taijlor  \ .  //lackiits,  8  Ves.  209  ;  unless 
he  lie  apparently  selling  for  an  im 
proper  purpose,  Elliot  v.  Merri/man  ; 
Barn.  78,  81  ;  Cole  v.  Miles,  supra  ; 
and  see  Brettle  v.  Burdttt,  2  De  Cf.  J. 
&  S.  244,  and  cases  there  cited. 

('j)  Tykl.en  v.  Ili/de,  2  Sim.  &  St. 
2:jS  ;  Jones  v.  Price,  11  Sim.  557. 

(A)  Cole  V.  uMiles,  10  Ha.  179  ; 
Snccshi/  V.  Thome,  1  Jur.  N.  S.  586  ; 
affirmed,  1058  ;  7  De  G.  M.  &  G. 
399. 

(/)  Snccshy  v.  Thome,  7  13e  G.  M. 
&  G.  399,  40a. 
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Ijc  contemplated  by  the  author  of  the  trust,  there  is  no    Chap.  XIII. 
sufficient  indication  of  an  intention  that  the  trustees  shall  ^!!^i!l_, 
give  good  discharges :  and  the  purchaser  is  therefore  hound 
to  see  to  the  application  of  the  whole  or  part  (as  the  case 
may  be)  of  the  purchase-money. 

For  instance,  where  the  trust  (as  respects  the  whole  or  Where  trust 
some  definite  portion  of  the  purchase-money)  is  to  pay  paymettttf 
scheduled  or  si)eciiied  debts  only  (JA,  or  leu'acies  only  (f)  or  ascertained 

,  .  T        1      1    1     T  ^    V    ^'  o  -^    ^  '''    '       and  competent 

legacies  and  scheduled  or  specified  debts  only,  or  to  divide  partie.«. 
it  between  two  or  more  adults  (m),  in  all  these  and  similar 
cases,  as  nothing  seems  to  be  contemplated  which  would 
impose  upon  a  purchaser  any  greater  hardship  than  that  of 
paying  the  whole,  or  a  definite  part  (as  the  case  may  be),  of 
his  purchase-money,  to  A.  the  beneficial,  rather  than  to  B. 
the  legal,  owner  of  the  property,  no  intention  can  be  implied 
of  relieving  the  purchaser  from  his  priuid  facie  obligation  of 
seeing  that  his  money  reaches  the  hand  substantially  entitled 
to  it. 


In  any  of  the  above  cases,  where  the  original  incapacity  The  question 

,.,,,,  ,  .  T     ^.      .  .  is  one  of  con- 

ot  the  trustees  to  give  a  good  discharge  is  admitted,  no  struction,  not 
judicial  mind  could,  it  is  conceived,  hold  for  a  moment  that  eLT^^*^"^" 
such  incapacity  was  removed  l)y  the  mere  accidental  absence 
or  incfjuipetency  of  the  cct^^tttl  que  trust -^  and  this,  if  ad- 
mitted, leads  clearly  to  the  conclusion  that  in  the  general 
class  of  cases  under  discussion,  the  question  is  one  of  con- 
struction, or  intention,  and  not  of  convenience  :  for  if  con- 
venience be  the  test,  then  the  incompetency  of  a  cestui  que 
trust  would  always  create  competency  in  the  trustee. 

And  it  appears  to  be  consistent  with  authority  to  say,  Subsequent 

1  ,  p  events  im- 

that  the  power,  or  want  oi  power,  (as  the  case  may  be,)  to  material ; 

(k)  Lloyd  V.  Baldwin,  1  Ves.  S.  173,  residue. 
Ithdl  V.  Bcanc,   ibid.   215;    BinU   v.  (/)   Jo^uison  y.  Kiiindt,    3   3Iyl.  & 

Lord  Eokcby,  2  Madd.  227,  238  ;  Su-.  K.  630  ;  Horn  v,  Jluni,   2  f:^im.  &  Wt. 

658  ;  see  Cottcrcl  v.  Ilampson,  2  Vern.  iiS. 
5,  where  the  truat  was  to  pay  certain  {m)  12  Sim,  54t). 

specified    expenses,    and    invest    the 
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Chap.  XIII.  give  vali.l  -liscliarges,  being  (lepen<lent  upon  intention  as 
ovi.lenced  in  the  instrument  declaring  the  trust,  is  unafiected 
hv  any  subsequent  matter  or  event. 


Sect.  3. 


in  ca«>«  where  Tliis  d-.ctriue  is,  (it  is  believed,)  generally  admitted  in 
iec^ipUs*''^'''  cases  wliere  the  intention  is  evidenced  by  an  express  power 
expressed  or  .  ,,.-^,p  receipts  (n) :  and,  (it  is  submitted,)  the  result  cannot 
be  atlected  l)y  the  circumstance  of  the  intention  l)eing  evi- 
denced by  ou.^  rather  than  another  set  of  expressions. 


iiiiplicil. 


MoJimautho-        ^[or  art- authorities  wanting  in  support  of  this  view:   lor 
"*"''■  instance,  where  the  trusts  were  for  payment  of  debts,  and  for 

(•ther  purposes  also  requiring  a  sale,  the  non-existence  of 
debts  at  tlie  time  of  sale,  although  disclosed  to  the  pur- 
chaser, has  been  held  immaterial  (o) :  so,  where  the  trust 
was  to  sell  and  pay  the  debts  of  such  creditors  as  should 
execute  the  deed  within  a  specified  peiiod,  it  was  held,  that, 
upon  a  sale  after  the  expiration  of  that  period,  and  although 
the  creditors  were  then  ascertained,  the  receipt  of  the 
trustees  alone  was  a  good  discharge  ;  Sir  W.  Grant  ob- 
served, "  according  to  the  frame  of  the  deed  the  purchasers 
were,  or  were  not,  liable  to  see  to  the  application  of  the 
money ;  and  their  liability  could  not  depend  upon  any  sub- 
sequent event "  (p). 

Remarks  on  This  last  decision,  it  is  conceived,  goes  the  full  length  of 

Wclland.  the  rule  Contended  for.     In  Page  \.  Adarji  ((/),  JaJtnsouY. 

Kennet  (r),  and  Eland  v.  Eland  (s),  the  rule  was  but  par- 
tially recognized  ;  inasmuch  as  (they  l^eing  cases  uj)on  willsj 
it  was  only  decided  that  the  existence  of  debts  at  the  death 
(jf  the  testator  was  sutticient :  nor  did  the  iudo-ment  even 

(/()  Kcon  V.  Mnjavlii,  1  Dni.  &  W.  Strowjldll  v.  Anstcy,  1  De  G.  M.  &  G. 

K.'l.  C,>3,  65  i  ;  Lewin  on  Trusts,  6th.  Edit. 

(o)  Pafjc  V.  Adam,    4  Beav.  269  ;  p.  398,  et  seq.  and  cases  there  cited. 

Julnmni  v.  Kcnndt,  3  Myl.  &  K.  624;  (p)  Balfour  v.  Welland,  16  Ves.151; 

JJIaml   V.    L'Uind,  4  Jlyh  &  C.  420  ;  156. 

Forhet  v.  Pcticod;  1  Ph.  717  ;  and  .see  (7)  4  Beav.  269. 

licp.    note,    722  ;  Suhia  v.  Jleaj},   27  (r)  3  Myl.  &  K.  624. 

Beav,  553  ;  and  vide  auprd,  p.  60  ;  and  (s)  4  ISIyl.  &  C.  420. 
8tc  judgment  of  Lord  St,  Leonards  in 
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in  Furhcs  v.  Peacod'  (/)  go  any  furtlier.  In  feet,  in  all  tliesc  Chap.  XIIL 
cases,  it  was  sufficient,  for  the  piupose  of  deciding  the  qiies-  ._  ^°'l^. 
tion  before  the  Court,  to  hold  that  the  existence  of  debts  at 
the  death  would  sustain  the  power.  It  appears,  hoAvcver, 
from  the  reporter's  note  to  the  last  case,  that  Lord  Lynd- 
hurst  recognized  what  is  here  contended  for  as  the  true 
principle;  viz.,  that  the  question  is  one  of  construction  or 
intention  ; — a  principle  which  has  since  been  in  terms  recog- 
nized by  Lord  St.  Leonards  [n)  and  Sir  James  Parker  (.r) — 
and  it  is,  of  course,  evident  that  in  considering  a  will,  upon 
a  question  of  this  nature,  it  must  be  held  to  speak  from  the 
date  of  its  execution. 

So,  if  the  trust  were  for  iuuncdiate  sale,  and  to  divide  the  Attainment  of 
proceeds  among  infants,  and  a  sale  were  not  to  take  place,  !!'? •'''?'^-^  l'-^- 
until  some,  or  even  all,  of  the  infants  attained  maiority,  it  is  ^''^^  ^''"*''  ""- 

/         •^'  material, 

submitted,  that  the  power  of  the  trustees  to  give  receipts  sembk. 
would  not  be  affected :  the  attainment  of  majority  by  the 
infants  would  be  precisely  the  same,  in  principle,  as  the 
execution  of  the  deed  by  the  creditors  in  Balfour  v.  1177- 
land  {u).  Until,  however,  the  law  is  more  settled,  it  would, 
in  such  a  case,  be  prudent  to  obtain,  if  possible,  the  con- 
currence of  the  adult  cestui  que  trust. 

And,  on  the  other  hand,  if  the  intention  to  confide  such  a  Nor  can  suii- 
power  to  the  trustees  be  not  evidenced  by  the  instrument  confCT^siich'a ^ 
creating  the  trust,  subsequent  events  will  not  confer  it  on  po^er, 
them :  if,  for  instance,  the  trust  be  to  sell  and  divide  the 
proceeds  between  A.  and  B.,  and  they  so  deal  with  their 
interests  as  to  vest  the  beneficial  estate  in  infants,  or  to  make 
it  the  subject  of  contingent  rights,  so  that  a  valid  discharge 
by   themselves   or  parties   claiming   under   them   becomes 
impracticable,  this,  it  is  conceived,  would  clearly  not  enlarge 
the  powers  of  the  trustees. 

But  cases  where,  as  in  Forbes  v.  Peacocic  (z),  the  trustees  Distinction' 

between  the 

(t)  1  Ph.  717.  0/)  10  Ves.  1,51. 

(m)  See  1  De  G.  M.  &  G.  653.  (:)    1    Ph.    717;     aii'l   rhlc  siiprd, 

(x)  Sec  5  De  G.  &  S.  329.  p.  Gl. 

VOL.  IT,  n 
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Chap.  XIII.    have  power  to  sell  for  several  purposes,  and  it  is  held  to  be 

^^\'^'        iiiiinaterial  that  the  purchaser  has  notice  of  the  non-existenco 

aU.ve  cjw*<.-s       ^^^-  ^^^^^  i.articular  purpose,   the   contemplated  existence   of 

ami  those  in  ^  ^        '^ 

which,  .ill  the  -vvhieh  alone  indicated  an  intention  to  confer  a  power  to  give 

tho'tru-r'  receipts,  must  be  carefull}-  distinguished  from  cases  where  a 

th"'lk'^'^r''  purcliascr  has  notice  that  the  -^ole  pari)o'<r  of  the  trust  is 

brt-ach  of  satistie<l.     Ill  the  one  case,  the  only  riuestion  is,  whether  the 

trust  1  .     1 

trustees  can  give  a  good  discharge  for  the  money :  and  it  has 
been  held,  and,  (it  is  submitted,)  properly  held,  that  the  con- 
fidence of  the  author  of  the  trust  is  to  be  considered,  not  as 
varying,  or  temporary,  but  unifoi'in  and  co- extensive  with 
the  duration  of  the  trust.  But,  in  the  other  case,  the  trust 
fur  t'oJ.c  no  loiKji'r  rxUtx:  so  that  if,  in  Forbes  v.  Pcc.cocl', 
the  payment  of  debts  had  l_)ceii  the  unJij  oliject  for  which  a 
sale  was  authorized,  the  purchaser,  having  implied  notice 
that  the  debts  were  paid,  would  have  also  had  notice  that 
the  sale  itself  was  a  breach  of  trust  (c).  So  if,  in  dealing 
with  an  executor,  the  purchaser  know  that  all  the  purposes, 
for  the  performance  of  Avhicli  the  Law  empowers  him  to  sell, 
Improper  sale    havc  becii  already  answered  (6),  or  that  he  is  selling  not  for 

l)V  e.vecutor  to       ,  <>      i  /  \  i  -i        •  -it  n        i  • 

puriha-^r  with  the  purposcs  01  thc  trust  (f),  or  that  he  is  selhng  lor  his 
nTtiSr''^''''  own  pri\-ate  beiietit,  thc  sale  will  Ije  impeachable  in 
E(|uity  ((I) :  and  a  mortgagee  or  purchaser  Avho  has  notice 
that  the  executor  is  dealing  with  the  assets  in  part,  l:)ut  not 
altogether,  for  administration  purposes,  is  bound,  if  the 
transaction  come  to  be  impeached,  to  show  hoAV  much  of  the 
money  raised  was,  in  fact,  properly  raised  (r)  :  so,  if  a 
trustee  sell  to  pay  his  own  debts,  or  for  any  other  un- 
autliorized  purpose,  and  the  purchaser  have  notice  that  such 
i-5  the  case  (/) :  but  the  mere  fact  of  a  beiieticial  devisee 

('()  1  rii.  721  ;    W.'tLi„s  V.   C/ad;  Jur.  DOu  ;  Mi'-s  v.  Dinnford,  -1  Sim. 

2  Sim.  &  8t.  llt'J  ;   1  Ulyl.  &  (J.  ]:>7  X.  i;.  034  .  o  jj^  g.  m.  &  G.  641  ; 
few  1  De  is.  M.  &  Cr.  Oi^l.  Lfi.:iz>rjf.'>^^'^'-"^i'i/f^>ll  ">'•  Anslcj,  1  Dc  G.  M.  &  G. 

{!>)  E,rtr  V.  Corbel,  2  P.  Wins.  IjS!  648  ;  Ilaynts  v.  Fovshav;  11  Ha.  99  ; 

^  (<•)  HoKtml  V.  Chnffo;  9  Jur.  N.  S.  CoUinson  v.   Lister,  2  Jur,  N.  S.  75  ; 

''^''-  20  Beav.  356  ;  affirmed,  7  De  G.  M. 

(«/)  i:il',<jll   V.   .\/irr</n)a,i,  Barn.  7S,  &  G.  634. 

81 ;  1  Wh.  Si  T.  L.  C.  59  ;  Sag.  6i51  ;  {<-)  Curler  v.  Samlers,  2  Die.  248. 

WmH.  on  Exons.  877,  et  scq.,  and  cases  (/)  See  Efaml  v.  Eland,  4  Myl.  & 

there  ciU'd  ;  Chaiahcrs  v.  y/oitc//,  12  C.  427  ;  and  .see  liogers  v.  Evjers,  6 
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and  executor,  who  lias  an  estate  suLject  to  a  charge  of  debts,     Chap.  XIII. 

sellino-  it  as  his  own,  is  no  evidence  of  an  intended  breach  LJ . 

of  trust ;  for  he  is  in  truth  the  owner,  subject  to  the 
charge,  and  it  is  ]iis  dut}'  to  satisfy  the  deljts,  which  the 
sale  may  be  the  very  means  of  enabling  him  to  do  {[/) :  and 
such  a  devisee  can  make  a  good  title  to  a  purchaser  or 
mortffaii'ee  without  the  concurrence  of  his  co-executors  ; 
although  the  will  contains  a  general,  in  addition  to  tlie 
specific,  charge  of  debts  and  legacies :  and  he  has  the  same 
power,  although  he  be  not  an  executor  (h).  And  where  a 
trustee  professedly  sells  for  payment  of  debts,  or  for  any 
other  authorized  purpose,  he  is  not  bound  to  prove  the 
existence  of  debts,  or  to  give  any  information  respecting 
them  (/). 

Wliere,  however,  the  purchaser  has  notice,  or  the  circum-  I'urcha.'.er 

1    J      1  11    with  notice 

stances  are  such  that  he  nnist  be  presumed  to  nave  had  that  sale  is  un- 
notice,  that  the  sale  is  being  made  for  an  unauthorized  ^"*  °''^'^^  ' 
purpose,  he  takes  the  property  subject  to  ail  the  liabilities 
of  the  ti'ust  (/■) ;  but  the  fact  of  the  devisee  including  in 
the  sale  or  mortgage  other  property  of  his  own,  raises  no 
presumption  that  he  is  dealing  Avith  the  devised  property 
for  any  improper  purpose  (/). 

It  has,  however,  been  held  that  where  there  is  a  general  Voluntary 

.  ^    ,  .  ,  ,     V    conveyance  by 

charge   ot  debts  and  legacies,  a  voluntary  conveyance  {m)  trustee  to 
from  the   trustee  and   executor  to    the    beneficial   devisee,  '-^^'''^^^' 
reciting  that  the  debts  and  legacies  are  all  paid,  confers  a 
good  title  (r;).     This  decision  seems  to  have  rested  on  the 

Sim.  36i;  Bralthv:aiie  v.  Britain,  1  Ch.  Ap.  £71. 

Keen,  206  ;  Strouffhill  v.  Anstci/,1  De  (0  Forbes  v.  Peacod;  1  Phill.  717  ; 

G.  M.  &  G.  65i  ;  M'Ncillic  v.  Acton,  Mather  v.  Norton,  21  L.  J.  Ch.,  V.-C. 

4  De  G.  M.  &  G.  74i  ;  Colycrw.  Finch,  T.  ;  Sabln  v.  Jlcaj^e,  27  Beav.  553. 

5  H.  L.  Cas.  905  ;  Howard  v.  Chaffer,  (/)  See   Walker  v.    Ta'jhr,   8  Jur. 
y  Jur.  N.  S.  767;    Wa'lcr  v.  Taylor,  N.  S.  681. 

S  Jur.  N.  S.  6S1.  (')  Borrow  v.  Ori^th,  11  Jur.  X.  S. 

(g)  Eland  v.  Eland,   1  Myl.   &  C.  6. 

428  ;    and    see    Hi'jgins   v.    Hhav,  2  (''0  But  which  could  have  ojicrated 

Dru.  &  W.  356  ;  8lroi"jhiU  v.  Anstc;/,  only  as    a    release  :    as   he  took    uo 

snprCi  ;  DowHnij  v.  Hudson,  17  Beav.  estate. 

248.  {n)  Storrj  v.  }yalsh,  IS  Beav.  559. 


(A)  Corser  v.   Curtwri'jht,  L.   K.  8 
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Distinction 
between  the 
above  and 
cases  where 
object  of  the 
sale  is  to  pro- 
^■ide  for 
deficiency  in 
]>ers<inal 
esU'.tc. 


Purcha«f'r, 
when  entitled 
to  evidence 
of  ejitatex 
iK-ini^  sold  in 
due  rotation. 


MATTERS  RELATING   TO  COMPLETION  OF   TURCHASE. 

un>atisfactoiy  grouiKl  of  the  inconvenience  of  binding  the 
purchaser  from  the  devisee  to  see  to  tlie  performance  of  an 
indefinite  trust:  such  inconvenience  being  considered  not 
as  an  element  in  deciding  the  true  construction  of  the  trust 
instrument,  but  with  reference  merely  to  circumstances  as 
existing  at  the  time  of  the  sale. 

Somewhat  similar  in  principle  to  the  distinction  above 
referred  to  is  that  v.hich  exists  lietwoen  cases  where  the 
trustdb  is  to  sell,  and  apply  the  proceeds  in  making  good 
a  deficiency  in  the  personal  estate  to  answer  debts  and 
legacies,  and  those  in  which  he  is  only  authorized  to  sell  in 
the  event  of  the  personal  estate  so  proving  deficient.  In 
neither  case  is  there  any  difficulty  as  to  payment  of  the 
purchase-money  to  the  trustee  :  for  it  cannot  be  presumed  to 
have  been  intended  that  a  purchaser  should  involve  himself 
in  the  administration  of  the  estate.  And  even  in  the 
second  of  the  two  cases,  if  there  be  a  mere  trust  for  sale, 
and  a  good  title  can,  independently  of  its  exercise,  be  made 
to  the  legal  estate,  a  purchaser  Avill,  it  appears,  be  protected 
from  the  necessity  of  ascertaining  the  existence  of  a  defi- 
ciency, although  the  trust  instrument  do  not  (as  it  should 
do)  contain  a  declaration  to  that  effect  (o).  But  if  there  be 
a  mere  j)Oiuer  of  sale,  the  title  to  the  legal  estate  -will  depend 
upon  the  occurrence  of  the  specified  event  (p) :  and  the 
trustees'  receipt  clause  will  be  ineflective  unless  it  be  so 
worded  as  in  terms  to  enlarge  the  power  (q). 

And  where  a  testator  devised  estates  A.  and  B.,  upon 
trust,  if  any  debts  remained  unpaid,  to  sell  first  A.,  and 
tlien  (if  necessary)  B.,  it  was  held  that  while  estate  A. 
remained  unsold  a  good  title  could  not  be  made  to  B.,  with- 
out clear  evidence  being  adduced  that  the  proceeds  of  A. 
would  be  insufficient  for  the  purposes  of  the  trust  (y). 


(o)  Sng.  CG2. 

(p)  See  Dlh  v.  lilrJcs,  Cro.  Car. 
335  ;  Culpepper  v.  Aston  or  Austin,  2 
Ch.  Ca.  115,  221 ;  Sug.  G02. 

i'O  Sec  Sug.  GG3,     Sec  a  case  of 


Lord   Rmdlesliam  v.   Meux,  14  Sim. 
249  :  where  the  opinion  of  the  trus- 
tees was  in  terms  made  the  test  of 
the  necessity  for  a  sale. 
(?•)  Pierce  v.  /S'co«,  1  Y.  &  C.  2r.7. 


MATTERS   RELATING   TO   COMPLETION   OF   PURCHASE.  COo 

Whore  a  testator  himself  contracted  to  sell  the  estate,  Chap.  XIII. 

the  purchase-money  must  be  paid  to  his  executor;  and  the 'J 

ordinary  receipt  clause  in  the  will  docs    not  enable    his  vendor.  pu°r- 

trustees  to  o-ive  a  discharcje  for  it,  althoui-'h  the  estate  be  pi'^^-se-inoney 

^  o  '  o  ij^  payable  ty 

devised  to  them  in  trust  to  complete  the  conti'act  (.s).  executor. 

It  has  been  held,  that  where  the  instrument  creating  the  yui'vlvln^^ 
trust  (//rt'ffy  that  any  vacancy  in  the  trust  shall  be  tilled  able  to  sell 
up  within  a  specified  period,  which  direction  is  not  com-  purcha^s'c-^'^ 
plied  with,  the  surviving  trustees  can  nevertheless  sell  and  money, 
give  a  good  discharge  for  the  purchase-money  under  the 
usual  receipt  clause  (t) :  but  this  doctrine  should  perhaps 
be  cautiously  acted  on. 

In  one  case,  where  real  estate  was  vested  in  three  trustees  salo  by  con 
upon  trusts  for  sale,  and  the  trust  instrument  contained  a  t|!^!,"^|ei?**'' 
power  for  the  appointment  of  new  trustees,  and  "  there-  t^ust  instru- 

■^  -^  _       ^  ment  provides 

ujjon  "  the  property  was  to  be  conveyed  to  the  continuing  for  appoint- 
and  new  trustees,  and  upon  the  appointment  of  a  new  trus-  ti-usteos. 
tee  no  conveyance  was  made,  the  two  old  trustees  were 
held  competent  to  convey,  on  the  purchase-money  being- 
paid  to  them  and  the  new  trustee  («). 

Where  realty  was  devised  in  trust  for  sale,  with 
power  for  "  the  trustee  acting  in  the  execution  of  the 
trusts "  to  give  receipts,  and  the  devisee  and  executor 
disclaimed;  it  was  held  by  Lord  Rom  illy  that  the  heir 
of  the  testator,  having  taken  out  administration  with 
the  will  annexed,  could  sell  the  estate,  and  give  a  valid 
discharge  for  the  purchase-money  (x) ;  but  this  has  been  in 
effect  overruled  by  a  later  case  (u),  where  it  was  properly 
held  by  Lord  Westbury  that  where  lands  are  devised  to 
trustees  in  fee  upon  trusts  or  Avith  powers  which  in  their 
execution  require  the  exercise  of  judgment  and  discretion, 

(.v)  Eaton  V.  Sanxki;  6  fcjiui.  517.  (■>-)  Audln    v.    Martin,     29   Bcav. 

(0    WarhuHon  v.  Saiidi/s,  li  Sim.  523. 
622.  {y)  Bolson  v.  Fi!jhl,  i  Do  G.  J.  & 

(«)  Wdstead  V.  ColvlUe,  2S  Bcav.  S.  60S,  613. 
537. 
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Chap.  XIII. 
Sect.  3. 


and  the  trustees  disclaim  the  devise,  so  that  the  legal  estate 
in  fee  descends  to  the  heir-at-lavr,  such  powers  or  trusts 
cannot  be  exercised  or  canied  into  execution  hy  the  heir, 
although  he  holds  the  estate  subject  to  the  trusts  of  the 
■will.  But  a  poAvcr  to  sell  real  estate,  exercisable  by  the 
testator's  "  executor  or  administrator  for  the  time  being," 
may  be  exercised  bv  his  a<luiinistrator  darante  minori- 
fate  (z). 


Payirient  to 
tniste&s,  Komc 
of  whom  are 
not  tluly 
ai'iviinted, 
whether  vixlid. 


It  has  also  been  held,  that  payment  of  money  to  three 
persons,  nominally  trustees,  but  only  one  of  whom  Avas 
competent  to  receive  it,  and  a  joint  and  several  receipt 
given  by  the  three,  sufficiently  discharged  the  purchaser  (a). 
This  also,  it  is  conceived,  is  a  doctrine  open  to  observation : 
it  is  clear  that  the  effect  of  such  a  mode  of  pa^^nent  might 
often  be  to  bring  the  m.oney  under  the  sole  eventual  control 
of  persons  who  had  no  right  whatever  to  deal  with  it. 


C'jol-e  V.  Crav:- 
ford. 


In  one  case,  vdneh  has  boon  frequently  questioned,  but 
never  overruled,  where  there  was  a  devise  of  a  fee  simple 
estate  to  trustees,  upon  trust  that  they,  or  the  survivors  or 
survivor  of  them,  or  the  heirs  of  such  survivor,  should  sell, 
without  mentioning  the  "  assigns,"  it  Avas  held  that  the 
devisees  of  the  surviving  trustee  could  not  give  a  good  title 
to  a  purchaser  {h)  ;  the  ground  of  this  decision  being  that 
without  an  express  authority  the  trust  could  not  be  dele- 
sated. 


Where  the  It  sccms  to  bc  noAv  settled  that  AAdiere  the  dcA^ise  is  upon 

t™"tru.steo,  trust  that  the  trustees  or  the  survivor  of  them,  his  heirs 

hw  heirs  and  ^^y\  «  assigns  "  shall  Sell,  th.o  survivino'  trustee,  though  lie 

shall  sell.  cannot  transfer  the  trust  by  act  infer  vivo!^,  rxiay  ncA^erthe- 


{z)Monsell\.  Armstvoiuj,  L.  E.  14 
Eq.  423. 

(rt)  MUUr  V.  Prlddon,  18  L.  J.  X.  S. 
Ch.  226,  V.-C.  E.  affirmed,  on  the 
ground  that  the  trustees  were  well 
appointed,  1  Dc  (i.  M.  &  Gr.  33.5. 

{I)  Cooke  V.  Crcnvford,  13  Sira.  91  ; 


and  see  a  modern  ciise  at  law,  Stevens 
V.  Austen,  7  Jur.  N.  S.  873.  See,  too, 
comments  on  Cooke  v.  Crawfoi-d,  in 
Wilson  V.  Bennett,  5  De  G.  &  S.  47.5, 
479  ;  A-shton  v.  Wood,  3  Sm.  &  G.  436, 
445  ;  3  Jur.  N.  S.  1164,  1167  ;  and  in 
Stccc'is  T.  A^istcn,  uli  sv^-'^a. 
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less  devise  it,  and  the  devisee  can  make  a  good  title  (r)  ;    Chap,  xiir, 

and  it  appears  to  be   considered  imniateiial  whether   the        ' 

instnivnent  creating  the  ti'ust  does,  or  does  not,  contain  a 

power  to  appoint  new  trustees.     Where  it  docs  not  coiitain 

such  a  power,  no  reasonable  explanation  of  the  nse  of  the 

word  "  assigns  "  can  be  given,  unless  there  is  implied  in  the 

surviving  trustee  a  capacity  to  transfer  the  trust  by  will  (d). 

Where,  however,  such  a  power  is  expressly  given,  the  use  of 

the  word  "  assigns  "  may  be  explained  without  any  necessity 

for  implying   a  right  in   the  trustee   to   devise   the  trust 

estate,  so  as  to  confer  on  the  devisee  an  authority  to  execute 

the  trust ;  and  in  such  a  case  the  rule  above  stated  is  based 

on  the  assumption,  that  the  settlor  must  have  intended  to 

provide  a  permanent  machinery  for  the  execution  of  the 

trust,  and  must  be  taken  to  liave  contemplated  the  possible 

incapacity  of  the  heir  of  the  surviving  ti'ustee ;    whence 

arises  this  reasonable  inference  that,  by  confiding  the  trust 

to  the  ti-ustee,  his  heirs  and  "  assigns,"  lie  intended  to  confer 

upon  him  a  <liscrctionarv  poAver  of  vesting  the  trust  in  a 

devisee  (•"). 

In  the  case  of  several  trustees,  all  who  liave  not  etfectuallv  -^'i  tnifiteea 

iimst  join  in 
disclaimed  ( /)  nnist  join  in   the  receipt  (//) ;  although  any   iwtipt, 

one  alone  can  give  a  valid  discharge  at  Law  (h) :  and  in  one 
case  it  appears  to  have  been  intimated  by  an  eminent  judge, 
that,  even  in  Equity,  pa3anent  to  one  of  several  trustees 
upon  a  receipt  signed  by  all  would  discharge  the  pur- 
chaser (/') ;  and,  in  another  case,  the  Court  seems  to  liave 
held  that  such  a  receipt  would  discharge  tlie  purchaser, 
although  the  money  were  in  fact  paid  not  to  the  trustees, 

(r)  See  and  consider  Ilall  v.  May,  (/)   As  to  v.hicli  see  Hill  on  Tnis- 

3  K.  &  Jo.   585  ;    TUIci/  v.  Wolsteii-  tees,  203,  et  seq.  ;  Lewiii,  392,  d  set/, 

holme,  7  Beav.  425  ;  Lnt  see  Ashion  v.  (y)  See  C'rcKC  v.  Dicl-'n,  4  Ves.  07; 

Wood,  3  Jur.  N.  S.  1164  ;  3  Sm.  &  G.  Sng.  GC4. 

436.  (A)    Ili'.ihund   v.    Davis,    10   C.  T>. 

((/)  See  Ttth)/  v.  WolskiJtohne,  nil  645, 

supra,  (0  See  ire?>i  v,  Lcdxam,   1  K.  &  J. 

(e)  See  judgment  of  V.-C.  Wood  in  38S  ;    Charlton   v.   Earl  of  iJurhatn, 

Hall   V.    May,    vhi   siqm't  ;    and   see  L.  R.  4  C'h.  Ap.  433. 
Lewin  on  Tmsts,  Gth  ed.  p.  204. 
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but,  by  their  direction,  to  a  stranger  (/,■).  Where  the  trustees 
have  the  estate  and  not  a  mere  power  of  sale,  the  concurrence 
of  a  disclaiming  trustee  is  unnecessaiy  in  Equity  (I) ;  even 
although  the  receipt  clause  specially  refer  to  receipts  by  the 
trustees  or  the  survivor,  &c.  (r/i) :  but  a  mere  poAver  of  sale 
is  strictly  construed,  and  can  only  be  exercised  by  the 
pei-sons  who  are,  expressly  or  Ijy  reference,  designated  as 
donees  of  the  power,  in  the  trust  instrument  (/?) ;  except 
where,  in  the  case  of  executors,  the  disclaimer  of  some  of 
them  is  remedied  by  statute  (o). 


(k)  See  and  consider //oj)*:  y.LiddeU, 
21  Beav.  202,  203  ;  but  this  is  a  prin- 
ciple  which  must  be  very  cautiously 
acted  on  :  see  Lewin  on  Trusts,  6th 
ed.  p.  413  ;  rule  infra. 

(0  Crewe  v.  Diclcin,  4  Ves.  97,  100  ; 
Nicloson  V.  Wordsicorth ,  2  Sw.  375  ; 
IlaicUns  V.  Kcrap,  3  East,  410,  421, 

434,  437. 

{ni)  Adams   v.   Taunton,  5    Madd. 

435.  The  fact  of  the  receipt  clause 
being  so  worded  does  not  appear  by 
th«  report,  but  it  is  stated  in  a  MS. 
opinion  of  the  late  Mr.  Duval,  who 
caused  the  will  to  be  searched    for, 
with  reference  to  Lord  Eldon's  obser- 
vation on  Crewe  v.  Diclcin  in  2  Sw. 
371.     The  following  remarks,  taken 
by  permission  from  an  opinion  given 
by  Mr.  Hayes  are   pertinent  to  the 
matters  treated  of  in  the  text  :  "As 
a  general  rule,  where  the  legal  estate 
is  vested  in  two  or  more  as  trustees 
for  sale  or  other  purjioses,  the  trust 
survives  and  devolves  v:ith  the  estate, 
notwithstanding  any  loose  expressions 
of    a  different    tendency  ;    which,  in 
Bound  construction,  ought  to  be  re- 
jected as  infoi-malities,  or  reconciled, 
with  a  due  regard  to  the  nature  of  the 
property  and  other  circumstances.    In 
Buch   cases  {i.e.,  where   the    trust  is 
created  in  respect  of  an  estate  vested 
in  the  trustees)  it  ought  to  be  treated 
as  wholly  immaterial  whether  in  point 
of  form  the  trust  is  simi)ly   'to  sell, 
&c.,'  or  '  tliat  tliey  the  said  trustees  do 
and  shall  sell,  &c.,'  or  '  that  they  the 


said  trustee.*;  or  the  survivor,  &c.,'  or 
'that  they  the  said  trustees,  their 
heirs  or  assigns,  or  their  heirs,  execu- 
tors, administrators,  or  assigns,'  &c., 
&c.,  and  so  as  to  the  power  to  give 
discharges,  &c.  It  must  be  confessed, 
however,  that  this  plain  rule  has  been 
lost  sight  of  in  some  of  the  later 
cases  ;  and  that,  in  deciding  upon  the 
effect  of  such  expressions,  trusts  have 
been  confused  with  powers,  to  an  ex- 
tent which  renders  it  very  difficult  to 
addse  upon  titles  which  involve  ques- 
tions of  this  nature.  Another  sound 
i-ule  is  that  trustees  have  impliedly  all 
the  powers  of  giving  discharges,  &c., 
which  are  requisite  to  enable  them  to 
execute  the  trusts  with  effect.  But 
this  rule  has  also  been  much  broken 
in  upon  by  decisions  which  greatly 
embarrass  its  ajjplication  in  prac- 
tice." 

(n)  See  Townscnd  v.  Wilson,  1  B.  & 
Aid.  608  ;  Hall  v.  Deivcs,  Jac.  189, 
193  ;  Wilson  v.  Bennett,  5  De  G.  &  S. 
475  ;  Neionan  v.  Warner,  1  Sim.  N. 
]{.  457  ;  and  cases  cited,  and  Brassey 
V.  Chalmers,  16  Eeav.  235  ;  reversed, 
4  De  G.  M.  &  G.  528  ;  Lane  v.  Deben- 
liam,  11  Ha.  188  ;  II indey. Poole,  1  K. 
&  J.  383  ;  Saloivay  v.  Stratvbridje,  1 
K.  &  J.  371  ;  affiimcd,  7  De  G.  M.  & 
G.  594  ;  and  sec  Monsell  v.  Armstronfj, 
L.  E.  14  Eq.  423,  cited  svpri\,  p.  606. 
(o)  21  Hen.  VIII.  c.  4,  s.  1,  which 
gives  the  power  to  the  acting  execu- 
tors. 
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Where  a  testatrix  purported  to  give  to  a  tenant  for  life  Chap.  XIII. 

the  same  powers  of  sale  and  exchange  as  were  given  by  her L-'_ 

father's  will   to  his  trustees,  this  was   held  to  confer  no  po^ver  of  sale 

power  to  give  receipts,  although  such  a  power  was  con-  ||^j.t"^^yi^fc 

taincd  in  the  father's  will  (/>).  Jield  not  to 

extend  to 
power  to  give 

When  the  trust-instrument  contains  no  power  to  appoint  receipts. 
new  trustees,  trustees  duly  ajipointed  by  the  Court,  are,  if  appointed  by 
competent  to  sell  (q),  competent  also  to  exercise  the  power  ^^^®  Court. 
of  giving  discharges  for  the  purchase-money  (y) ;  and  also 
to  exercise  any  discretionary  powers  given  to  the  trustees 
or  trustee  for  the  time  being  (.s) ;  or  which,  by  fair  con- 
struction, may  be  considered  to  be  annexed  to  the  office  (0  : 
and,  by  a  modern  enactment,  every  trustee  appointed  by  the 
Coin-t,  whetlier  before  or  after  the  passing  of  the  Act,  has 
the  same  powers,  authorities,  and  discretions,  and  may  in  all 
respects  act,  as  if  he  had  been  originally  nominated  a  trustee 
by  the  instrument  creating  the  trust  (/'). 

And  we  may  here  refer  to  the  repealed  (r)  Act  of  7  &  8  7  &  8  Vict. 
Vict.  c.  76 ;  under  which,  from  the  1st  January  to  the 
80th  September  1845,  inclusive,  the  bond  fide  payment  to 
and  receipt  of  any  person  to  Avhom  any  money  was  payable 
upon  any  express  or  implied  trust  or  for  any  limited 
purpose,  were  an  effectual  discharge  to  the  person  paying 
the  same ;  and  to  the  statutes  above  referred  to,  which 
have  re-enacted  and  extended  these  provisions  (x). 

A  power  for  trustees  to  lend  upon  mortgage  appears  to  Power  to  lend 

.   ,      .  .  lii    •       J.      ^•      1  X       XT        f"^  mortgage 

carry  with  it  a  power  to  give  surncient  discliarges  to  tlic  i,„piies  power 
borrowers  of  the  money  (v/).  ^^'J^^^^^ . 

(/))  Cox  V.  Cox,  1  K.  &  J.  ioL  given  to   "the  undersigned  trustees  " 

(q)  Suprcl,  n.  {m)  and  (;;).  of    marriage    articles,    but   was    con- 

(?■)  Dmijson  v.  Pocock,  4  Sim.  283  ;  sidered  to  be  conferred  upon  them  in 

Newman  v.  Warner,  1  Sim.  N.  E.  157,  their  character  of  trustees,  and  not  as 

46L  individuals  ;  see  ihld.  p.  66. 
(s)   Bartlcij   v.    Barihy,     3    Drew.  (*')  23  &  24  Vict.  c.  145,  s.  27. 

384.  ('■)  Sec  8  &  9  Vict.  c.  106,  s.  1. 

(0  Byam   v.  Bjam,   19   Beav.  58  ;  (.<■)  Vide  siiprd,  p.  595. 

where  the    discretionary   power   was  {y)  Wood  v.  Ilarman,  5  ISIadd.  368; 
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Chap.  XIII. 
Sect.  3. 

Si)  also  a 
power  to  vary 
.secmities, 


So,  it  i.s  conceived,  a  power  to  vary  securities  will,  as  a 
general  rule,  authorize  the  trustees  to  give  valid  receipts  on 
a  change  of  investment:  liut  in  one  case,  where  trustees  of 
a  will,  with  power  to  vary  securities,  and  to  give  valid 
receipts,  advanced  the  trust  fund  upon  mortgage,  with  a 
proviso  for  redemption  on  the  re-transfer  of  stock,  and  on  a 
sale  of  part  of  the  mortgaged  property  received  the  purchase- 
money  in  ca.sh,  it  was  held  on  a  subsequent  sale  that  a  good 
title  could  not  be  made ;  for  the  trustees  were  not  authorized 
to  receive  money  instead  of  stock,  and  there  vras  no  evidence 
of  any  intention  to  invest  it  (z). 


luvestraent  in 
breach  of 
trust  ;  pi.wer 
of  tnistee.s  to 
sell  or  release. 


When,  as  frequently  happens,  trust  moneys  liave,  in 
lireach  of  trust,  been  invested  upon  mortgage,  or  in  the 
purchase  of  real  estate,  and  the  trust  appears  ui3on  the  title, 
a  question  often  arises  as  to  tlie  competency  of  the  trustees 
to  deal  with  the  property  v.'ithout  the  concurrence  of  their 
cefitais  que  trust.  In  the  case  of  a  mortgage,  if  the  entire 
amount  advanced  is  cleared  by  the  sale,  no  difficulty,  it  is 
conceived,  can  exist ;  as  the  trustees  do  only  their  duty  in 
remedying  the  breach  of  trust  and  realising  the  fund.  Even 
where  less  than  the  sum  advanced  is  realised,  it  seems  to  be 
the  opinion  of  some  experienced  equity  lawyers,  as  well  as 
conveyancers,  that  the  purchaser  acquires  a  good  title.  The 
practical  inconvenience  of  a  contrary  doctrine  is  perhaps 
the  strongest  argument  in  favour  of  this  conclusion.  Where 
tru.stees  had,  in  breach  of  trust,  advanced  the  trust  fund 
upon  a  third  mortgage,  and.  then  joined- with  the  mortgagor 
and  first  and  second  mortgagees  in  selling  the  property,  but 
received  no  part  of  the  pua-chase-money,  which  was  in- 
sufficient to  pay  off  the  prior  charges,  opinions  in  favour  of 
the  title  were  given  by  eminent  conveyancers.  It  was  sug- 
gu'stcd  that  the  power  of  the  trustees  to  release  might  be 
considered  to  be  analogous  to  the  power  of  assignees  in 

Lorh  V.  Loriiaa,   5  De  G.  &  S.  326  ;  p.  87. 

OS  to  a  p^^wer  of  investment  carrying  (r)  Pdl  v.  De  Winton^  2  De  G.  & 

with  it  a  power  of  varyinc,'  securities,  Jo.  13  ;  sal  qnrvre, 

Btro  JU  (Joojitra  Trusts,  W.  N.  1873, 
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bankruptcy  to  disclaim  in  a  foreclosure  suit ;  Ijut  the  title     Chap.  Xlll. 
was  sustained  mainly  on  the  Ijroa.l  principle  that  a  trustee  ' 

having,  whether  in  due  execution  of  the  trust,  or  in  Ijreach 
of  trust,  advanced  the  trust  money  upon  a  security  which 
proves  to  1je  insufficient,  is  not  only  justilicd  in  making,  hut 
is  bound  to  make,  the  best  of  his  position  (a) ;  and  is  there- 
fore competent  l)y  all  available  means  to  realise  the  security; 
or,  if  it  be  worthless,  then  l)y  aljandoning  it,  to  avoid  litiga- 
tion and  costs.  There  seems,  however,  to  be  a  difficulty  in 
holding  that  the  ccstuis  que  t)'UKf,  who  have  a  lien  on  the 
improper  security  {/>),  can  be  bound  by  the  trustee's  opinion 
as  to  its  worthlessness.  Suppose  an  equity  of  redemption 
were  mortgaged  to  A.  in  trust  for  B.,  an  infant,  and  the  first 
mortgagee  were  to  file  a  bill  to  foreclose,  A.  could  not  b}' 
his  mere  disclaimer  bind  the  infant :  there  must,  it  is  con- 
ceived, be  an  inquiry  whether  such  disclaimer  would  be  for 
the  infant's  l>enefit.  The  case  of  assignees  in  bankruptcy 
was,  perhaps,  hardly  analogous  ;  as  to  them  is  confided  the 
general  administration  and  winding  up  of  the  l;)ankrupt's 
estate. 

In  the  case  of  an  unauthorized  'purchase  with  trust  funds,  So,  in  case  of 
the  right  of  the  cestuis  que  trust  (c)  to  elect  to  take  the  purchase.'''" 
property  as  land  instead  of  money,  creates  a  serious  ditHculty 
in  the  way  of  a  sale  by  merely  the  trustees :  but  Avhere  the 
whole  amount  originally  invested  is  realised,  a  cestui  que 
ti'ud  could  scarcely  be  advised  to  impeach  the  sale;  unless 
he  had  been  personally  competent,  and  had  previously 
claimed  so  to  elect.  And  it  is  conceived  that  where  there 
are  several  ccstuis  que  trust,  the  concurrence  of  any  one  of 
them  in  the  sale,  or  the  personal  incompetency  of  an}^  one 
of  them  to  elect  to  take  the  property  as  land,  would  render 
the  sale  valid,  at  any  rate  if  the  sum  invested  were  realised ; 
for  the  election  to  continue  the  property  in  its  state  of 
unauthorized  investment  must  l)e  the  act  of  all  ((t). 

(a)  See  CoUlnson  v.  Lister,  20  Beav.       258,  270  ;    Garner  v.  Moore,   3  DrcM'. 
36G.  277. 

(b)  Ma, It  V.  Li!th,  15  Beav.  52-1.  (</)  See  IfoUmvcnj  v.  FMdcUffc,  3  Jur. 
(p)  See   ]I'(7t.s  v.  Gremani,  2  Drew.       N.  S.  198. 
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Chap.  Xlir. 
Sect.  3. 


Whether 
mortgage 
trustees  can 
release  with- 
out receiving 
purchase- 
money. 


Where  a  settlement  cuntained  a  power  to  vary  .securities,  a 
mere  declaration  that  purchased  realty  should  be  considered 
personalty,  has  been  held  to  give  the  trustees  an  implied 
power  of  sale  (c). 

The  competency  of  trustees,  upon  the  sale  of  a  portion  only 
of  the  property  comprised  in  their  security,  to  release  it  from 
the  mortgage  debt,  without  receiving  the  purchase-money  or 
an  adequate  proportion  of  it,  is  also  a  doubtful  point;  nor  is 
it  altogether  clear  that  the  question  does  not  arise,  even  where 
the  trust  instrument  contains  the  usual  power  to  vary  securi- 
ties. Such  a  power,  it  may  perhaps  be  contended,  refers 
rather  to  a  calling  in  of  one  mortgage  and  a  putting  out  on 
another,  kc,  than  to  a  mere  ahandonment  of  part  of  a 
security.  Admitting  that  the  transaction  is  unobjectionable, 
if  the  trustees  in  fact  retain  property,  the  value  of  and  title 
to  which  are  such  that  the  Court  will  hold  them  justified 
had  they  originally  accepted  it  as  a  security  for  the  money, 
may  not  the  purchaser's  title  depend  upon  this  being  the 
fact  ?  It  is  sometimes  urged  that  if  the  conveyance  were 
to  recite  that  the  vendor  had,  to  the  satisfaction  of  the 
trustees,  secured  the  money  by  a  mortgage  of  another 
estate,  this  would  clearly  be  sufhcient  to  discharge  the  pur- 
chaser :  admitting  this  to  be  correct,  it  may  yet  be  argued 
that  in  such  a  case  there  would  be  no  ground  for  presuming 
that  the  new  security  was  in  any  way  inferior  to  the  old  : 
whereas  this  must  necessarily  be  so  where  there  is  a  mere 
release  of  part  of  the  land.  Borrowers  seldom  press  too 
ample  a  security  upon  lenders ;  and  it  is  not  to  be  supposed 
that  the  caution  exercised  by  the  trustees  upon  the  original 
advance  was  excessive.  An  e^•ident  increase  in  the  value  of 
the  property  would,  of  course,  furnish  an  exceptive  case. 
The  preponderance  of  professional  opinion,  however,  so  far 
as  the  author  has  been  able  to  ascertain  it,  is  in  favour  of 
the  absolute  competency  of  trustees  to  release  under  such  a 
power ;  and  of  the  right  of  a  purchaser  of  part  of  the  land 
to  assume  that  they  use  their  power  properly,  and  to  abstain 
(')  Tall  V.  Lathi"!-)/,  11  Jur.  K  S.  991  ;  35  Beav.  112. 
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from  making  inquiries  if  there  ha  nothing  in  the  transaction  Chap.  XIII. 
suggestive  of  fraud  :  but  the  point  cannot  yet  be  regarded  __!!!?:  ^^1__ 
as  settled.  So  it  is  conceived  that  a  trustee  may  release  an 
equity  of  redemption  which  is  clearly  valueless,  in  order 
to  avoid  being  made  a  defendant  to  a  foreclosure  suit.  In 
the  case  of  Fell  v.  De  Winfov,  to  which  we  have  already 
referred  (/),  no  question  appears  to  have  been  raised  as  to 
the  competency  of  trustees,  with  a  power  to  vary  securities, 
releasing  part  of  the  property  from  the  mortgage,  on  being 
satisfied  an  adequate  portion  of  their  debt. 

The   difficulty    arising    from    the    inability   of    trustees,  Tmstecs 
whether  vendors  or  mere  incumbrancers,  to  give  discharges  JaymL'^tnTo 
for  tlie  purchase-money,  may  generally  be  overcome  by  their  ^'^"^'^  ""'^^'^»'- 
receiving  the  money  and  paying  it  into  Court  under  the 
Trustees  Relief  Act  (g) ;  or,  where  the  fund  is  under  £500, 
into  a  post-office  savings  Ijank,  under  the  Acts  conferring 
an  equitable  jurisdiction  on  County  Courts  (/i). 

As  respects  moneys  charged  upon  the  estate  by  the  author  As  to  applica- 
of  the  trust,  there  is  a  diffi^rence  betv^een  charges  the  satis-  chrse°money 
faction  of  which  by  means  of  a  sale  appears  to  be  con-  [jj'i!!;^^''''''*  "^ 
templated,  and  those  for  which  the  estate  seems  intended  to 
be  a  continuing  security  (/). 

If,  for  instance,  a  legacy  be  charged  upon  the  estate  and  Distinction 

made  payable  at  a  future  period,  (as  where  it  is  given  to  an  wSTstlteTs 

infant   and  made  payable,   at   twenty-one,)  and  there   be  l^contimiin-''^ 

nothing  to  show  that  the  author  of  the  trust  intended  the  ^^eciu-ity  for° 

property  to  be  sold  before  the  arrival  of  the  time  for  pay-  ''^''''"^ ' 
ment,  and  discharged  from  the  legacy,  no  sale  can  in  the 
interval  be  safely  effiicted,  except  subject  to  the  legacy  (/.•). 

The  same  remarks  apply  to  a  life  annuity  charged  upon  the  or  annuity ; 

(/)  2  De  G.  &  Jo,    13  ;    and  vide  (h)  See  30  &  31  Vict.  c.  142,  s.  24. 

supr'1,11.  601 ;  and  see  Lewin  on  Trusts,  (/)  See  on  a  similar  point.   Mills  v. 

Cth  edit.  p.  495.  Osborne,  7  Sim.  30. 

(g)  See  Co.r  v.  Co.r,  1  K.  &  J.  251  ;  (/■)  Didxnson  v.  DicVuison,   3  Bro, 

and   see  Lewin  ou  Trusts,   6th,  edit.  C.  C.  19. 
p.  835, 
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Chap.  XIII.     estate  (/),  vrhicli  in  fact  stautls  on  precisely  the  same  reason- 

_^^^_^^ ing,  for   a  life  annuity  is   merely  a   series   of   contingent 

legacies  (7;/),  payable  at  stated  intervals  and  Avithout  in- 
terest. In  all  these  cases  the  apparent  intention  of  the 
charge  is,  that  the  estate  shall  remain  a  security  for  the 
money.  In  the  case  of  portions  for  children  it  seems  douLtful 
■whether  the  estate  can,  except  under  special  pov^'crs  in  the 
settlement,  be  discharged  from  any  sums  which  have  not 
become  absolutely  vested  («). 


an<l  those 
where  an 
immediate 
^ale  seems  to 
be  contem- 
plated. 


If,  on  the  other  hand,  the  moneys  charged  be  made 
payable  at  the  time  appointed  for  sale,  the  charge  seems  to 
be  merely  equivalent  to  a  trust  for  payment  out  of  the 
proceeds  of  sale :  so,  as  we  have  already  seen  (u),  Avhen  the 
charge  is  subject  to  a  prior  trust  for  payment  of  debts  or 
other  general  purposes,  a  purchaser  is  unaffected  thereby  (_/^). 


Tlesiduary 
deWse^is 
subject  to 
lejiaciea. 


It  may  be  useful  here  to  remark  that  under  a  gift  of  a 
residue  of  real  and  personal  estate  in  a  will  Ijequeathing 
legacies,  such  legacies  are  held  to  be  charged  on  the  real  as 
weU  as  on  the  personal  estate,  although  real  estate  has  been 
previously  de\ised  {q) ;  and  so  also  as  to  debts  (;•). 


Where  there  is 
a  mere  testa- 
meutary 
charge  of 
debts. 


We  have  hitherto  been  considei'ing  the  case  of  trustees, 
V\ho  are  authorized  to  sell,  and  who,  by  the  expressed  or 
implied  intention  of  the  author  of  the  trust,  are  competent 
to  give  a  valid  discharge  for  the  purchase-money.  In  close 
connection  Avith,  or  rather  forming  part  of,  our  present 
subject  is  the  question  as  to  who  are  the  parties  with  whom 
a  purchaser  may  safely  deal,  where,  instead  of  an  express 


(/)  FUiol  V.  Mtrryiiian,  Baniard,  Ch. 
K  8-2. 

("0  Sec  Jleath  v.  Wcslon,  3  Dc  G. 
M.  &  G.  606. 

(«)  ^htppard  V.  Wilson,  4  lla.  392  ; 
W y liter  w'  Bold,  1  Sim.  &  St.  507,  ct 
contra  G'dUlrand  v.  Goold,  5  Sim. 
140,  where  the  iiower  was  in  a  special 
form  ;  Leah  v.  LcciJt,  2  Di-u.  &  W. 
5C3. 


(o)  Supra,  p.  597. 

(p)  Pu'jc  V.  Adam,  4  Beav.  269. 

[<])  Bench  v.  Biles,  i  Madd.  187  ; 
Francis  v.  Clcnwio,  K.  435  ;  Gallimore 
V.  Gill,  2  Sm.  &  G.  158  ;  affirmed,  2 
Jiir.  IX'.  S.  1178  ;  Preston  v.  Preston, 
■2  Jur.  N.  S.  1040;  ]Y7iecIcr  v.  Jlomll, 
3  K.  &  J.  198. 

{r)  Carter  v.  Sandirs,  2  Dre.  248. 
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trust  for  sale,  there  is  a  inero  testamcntaiy  cliai-ge  for  the  Ohap.  XIII. 

payment  of  debts,  either  with   or  Avithout  a  devise  of  tlie  ^''''^'  '^' 
estate. 


For  the  future,  tlie  <juestion  has,  by  recent  legislation.  Lord  St. 
become  of  little  practical  importance.    By  Lord  St.  Leonards'  Acr'^Devi- 
Act  (22  &  23  Vict.  c.  35,  s.  14),  where,  Ijy  a  will  condno-  intij  •'^^f.'^  t^'^^^t 

"^  ^  subject  to  a 

operation  after  the  passing  of  the  Act,  a  testator  charges  his  charge  may 
real  estate  with  the  payment  of  his  debts,  or  any  legacy  or  witiiout' 
specific  sum  of  money,  and  devises  the  estate  so  charged  to  ^'"'l'^''''^^  l'""'*'''- 
any  trustee  or  trustees  for  the  whole  of  his  interest,  and  does 
not  make  any  express  provision  for  the  raising  of  such  debts, 
legacy,  or  sum  of  money,  the  devisees  or  devisee  in  trust,  not- 
withstanding any  trusts  actually  declared  by  the  testator,  may 
raise  the  same  either,  by  absolute  sale  or  by  mortgage ;  and 
this  power  is,  ly  the  15t]i  section,  extended  to  all  persons 
taking  the  estate  by  survivorship,  descent,  or  dcA'ise,  or  by 
aiDpointment  under  the  will,  or  by  the  Court  of  Chancery. 
By  the  16th  section,  where  *thc  estate  subject  to  the  charge 
is  not  devised  to  trustees  for  the  testator's  whole  interest,  the 
executor  or  exeeators  have  a  similar  power  of  raising  the 
amount  of  the  charge  by  a  sale  or  mortgage ;  but  any  sale  or 
mortgage  under  the  Act  is  to  operate  only  on  the  estate  and 
interest,  whether  legal  or  equitable,  of  the  testator ;  and  is 
not  to  render  it  unnecessary  to  get  in  pjiy  outstanding  sub- 
sisting legal  estate.  Purchasers  or  mortgagees  are  not  bound 
to  enquire  whether  these  powers  have  been  properly  exer-  • 
cised  (.s)  ;  and,  as  we  have  already  seen,  the  bond  Jide  pay- 
ment of  the  purchase  or  mortgage  money  to  the  person  to 
whom  it  is  payable,  upon  any  express  or  implied  trust,  is 
made  a  sufiicient  dischaige  {f). 

The  above  statutory  pro\'isions  apply  only  to  Avills  coming 
into  operation  after  the  loth  August,  18.50  ;  so  that,  in  otlier 
cases  of  a  testamentary  charge  of  debts,  it  is  still  necessary 
to  consider  the  principles  on  which  the  doctrine  of  the 
implied  power  of  sale  depends. 

{s)  Sect.  17.  {I)  Sect.  23,  and  I'ldc siqird,  p.  505. 
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Chap.  XIII.  AW*  may  pronii.so  tliat  such  a  charge  is  created  by  not  only 
^^^-  ^'  a  direct  expression  of  intention  to  that  effect,  but  even  a 
^^^iT  ^""^  ^^^^'^  direction  that  the  debts  shall  be  paid  (u) ;  and  the 
result  is  the  same,  although  a  time  be  fixed  for  their  pay- 
ment (x) ;  but  a  direction  that  the  debts  shall  be  paid  by 
the  executors  is  insufficient  to  create  the  charge  (y),  unless 
the  executors  be  also  devisees  of  all  the  testator's  interest  in 
the  land  (z).  Whether  such  a  direction  will  charge  the 
land,  where  the  devise  to  the  executor  is  only  for  life, 
appears  doubtful  (^0  ;  l>ut  it  has  no  such  operation  where 
the  devise  is  to  one  of  several  executors  (h).  In  one  case, 
where  a  testator  directed  his  debts  to  be  paid  by  his 
executrix,  and  gave  her  a  life  interest  in  his  estate,  with  a 
power  of  mortgaging  it  for  her  maintenance  and  comfort, 
with  a  gift  over  at  her  death,  it  was  held  by  Lord  Romilly 
that  the  debts  were  not  a  charge  upon  the  realty ;  and,  on 
appeal,  the  point  was  considered  so  far  doubtful,  that  the 
title  could  not  Ije  forced  on  a  purchaser  (c).  In  this  case, 
the  Master  of  the  Rolls  appears  to  have  considered  that  the 
life  interest  of  the  executrix  was  subject  to  the  charge. 

Where  a  testator,  after  specifically  bequeathing  leaseholds 
which  were  not  subject  to  any  incumbrance,  and  after  making 
other  sjDecific  bequests,  directed  his  trustees  from  the  time  of 
his  death  to  recei^'e  and  apply  the  whole  of  the  rents  of  all 
his  lands,  fcc,  in  payment  of  his  debts,  until  the  same  were 
satisfied,  it  was  held  that  the  leaseholds  specifically  bequeathed 
were  subject  to  the  charge,  and  were  liable  to  contribute 
ratealily  with  the  other  portions  of  the  estate  to  its  satis- 
faction (jl). 

Executors  can       Where,  instead  of  a  mere  charge,  the  testator,  either  in 
sell,  when  :       oxpress  terms  or  by  equivalent  expressions,  directs  the  land 

(«)   See  2  Jarm.  Wills,  557,    3rd       438,  447  ;  but  see   Cool  v.  Dcnvson, 


edit 


■ii)frd. 


(x)  Mlrehouse  v.  Scaife,  2  My.  &  C.  {h)  KecUnrj  v.  Brown,  5  Yes.  359. 

095  ;  4  My.  &  C.  269  ;  see  1  Ila.  351.  (r)  Cook  v.  Dauson,  29  Beav.  123  ; 

{ij)  2  Jarm.  Wills,  564.  3rd.  edit.  3  De  G.  &  Jo.  127. 

(:)  Ibul,  p.  566.  ((?)   JiarjKr   v.    Manday,  I/orrods 

{n)  SeQ  Jliaris  v.    WcMdn-'i,   Kay,  v.  Manday,  2  Jur.  N.  S.  119i 
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to  be  sold  in  order  tliat  the  proceeds  of  sale  may  Le  applied    tJhap.  XIII. 

in  the  payment  of  debts  only,  or  debts  and  legacies,  or  may -- — 

form  a  general  fund  with  the  moneys  arising  from  the  conver- 
sion of  the  pers(Hial  estate,  and  no  persoir  is  named  to  carry 
his  wishes  in  this  respect  into  effect,  and  the  land  itself  is  not 
devised  upon  trusts  fur  payment  or  subject  to  a  charge  of 
debts,  the  executors  seem  to  be  the  j^roper  parties  to  sell  and 
give  receipts  for  the  purchase-money  ;  and  they  can  malve  a 
good  title  even  to  the  legal  estate  (('). 

So,  where  there  is  a  mere  charge  of  debts — either  by  ex-  where  there 
press  words  of  charge,  or  by  virtue  of  a  general  direction  that  jfiiaro-e  of 
the  debts  shall  be  paid — and,  subject  thereto,  the  land  is  so  '^*-'^^-^- 
limited  by  the  Avill  as  to  preclude  the  possibility  or  reason- 
able probability  of  any  sale  being  effected  excejot  hy  means 
of  a  power  in  the  executors,  the  executors  seem  to  take,  in 
Equity,  an  implied  power  to  sell  and  give   receipts :    for 
otherwise  the  charge  of  debts  would  be  equivalent  to  a 
direction  by  the  testator  to  institute  a  chancery  suit  (f). 

Nor  does  the  lapse  of  a  considerable  time  since  the  testa-   Mere  lapse  of 
tor's  death  affect  the  authority  of  executors  to  sell  \uider  ;,flect  the  au- 
the  power  which  is  implied  from  a  charge  of  debts.     Thus,   *lij'"t'y  <-" 
on  a  sale  of  tlie  testator's  real  estate  by  the  executors  of  the 
original  executor,  the  title  was  forced  on  the  purchaser,  not- 
withstanding that  twenty-seven  years  had  elapsed  since  the 
death  of  the  testator,  and  seven  since  the  death  of  the  exe- 
cutor ;  and  it  was  also  held  that  the  vendors  were  not  bound 
to  satisfy  the  purchaser  of  the  existence   of   debts  which 
rendered  a  sale  necessary  (g).  So,  where  the  real  estate  was 
charged  with  payment  of  debts,  "  in  case  the  personal  estate 
should  be  insufficient,"  it  was  held  that  a  good  title  could  ho 

(e)  BcitJiam  v.    Witttihire,  4  Mackl.  {y)  Salla  v.  Iluq.c,  2/  Beav.  h't'Z  ; 

44;    TijUai  v.  Uydi:,  2  Sim.    &   St.  see  too  Furies  \.  Peacocl;  I  Ph.  717, 

238  ;  Forlcs  v.  Peacocl;  11  M.  &  W.  where  twenty-five  years,  and  Wrii//ci/ 

637  ;     see    and    consider     Corser     v.  v.  Sylcs,  21  Beav.  337,  where  thirty- 

Carticrnjht,  L.  R.  9  C'h.  Ap.  971.  three   years    had  elapsed  ;    and  ride 

(/■)  liolhiaonv.  Lowater,    5  De  G.  siqvu,  i>.  GO, 
M.  &  G.  275. 

\()U  U.  K 
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Chap.  XIII.    made  by  the  surviving  executor  without  the  concurrence  of 
^^'"  the  beneficiaries  (A). 

Whether  the         At  LaAv,  it  has  been  hehl  tiiat  a  mere  charge  of  debts  does 
implied  po-.ver  pQj;,  o-ive  tho  cxccutor  powcr  to  conve}^  tlie  legal  estate  {i)  : 

of  sale  enables  *  ^  ^       . 

the  executoi-s  and  the  better  opinion  seems  to  be  that  tne  imphed  power 
lec^statl  in  the  case  which  wo  are  considering  is  merely  equitaUe,  and 
that  the  concurrence  of  the  heir  or  devisee  in  the  convey- 
ance is  necessary  to  j)ass  the  legal  estate  (/■).  Where  the 
person  in  whom  the  legal  estate  is  vested  is  under  any 
disability  or  refuses  to  concur,  recourse  must  be  had  to  tho 
provisions  of  the  Trustee  Acts,  1850  and  1852. 


Devisees  in 

trust,  sell, — 
when. 


If,  however,  the  land  is  devised  to  trustees,  even  upon 
trusts  not  in  terms  connected  with  the  payment  of  debts,  and. 
the  Avill  contains  a  general  direction  to  sell  for  payment  of 
debts,  &c.,  or  a  general  charge  of  debts,  tho  devisees  are 
apparently  the  proper  parties  to  sell : — for  the  testator  has 
constituted  them  the  fiduciary  ov\aiers  of  the  land  for  tho 
purposes  of  his  v/ill ;  and  the  implied  trust  for  sale  may  well 
be  read  as  ingrafted  on  the  express  trusts  (/) ;  and  if,  by 
virtue  of  this  implied  trust,  they  sell  the  estate,  it  would 
seem  that  they  are  the  proper  persons  to  receive  and  apply 
the  purchase-money,  and  that  tlie  concurrence  of  the  executor 
is  not  necessary  ()n). 


Whether  But  tlie  point  of   greatest  difiiculty  and  importance  is 

devifee  tui.-     ^''^^  wluoli  arises  vvdien  a  will  contains  a  charge  of  debts, 
ject  to  charge,  and  a  devise  of  the  land  to  A.  in  fee  beneficially  : — A.  not 
being  the  executor  (/;).     In  such  cases  it  had  been  the  prac- 


can  Eell. 


(/i)  Greethani  v.  Colion,  Oi  Beav. 
615  ;  11  Jiir.  N.  S.  8iS. 

(/)  Doe  V.  Ihujhes,  6  Exch.  223. 

(A-)  See  and  consider  GosliuQ  v. 
Carter,  1  Coll.  644  ;  Wrlrjley  v.  Syles, 
21  Beav.  337  ;  BoUon  v.  Stannard,  4 
Jur.  N.  S.  576  ;  Eldsforih  v.  Arm- 
stead,  2  Kay  &  Jo.  333;  and  see 
C'oJi/cr  V.  Finch,  5  H.  L.  Ca.  905  ; 
Lowin  on  Tni.sts,  Cth  edit.,  p.  408. 

(/)  See  and  consider  ,S7(C<i!,'  v.  Borrer, 


1  Keen,  559 ;  Ball  v.  Harris,  4  Myl. 
&  C.  264  ;  Doe  v.  Ilur/hes,  6  Exch. 
231 ;  Stroufihill  v.  Anstey,  1  De  G.  M. 
&  G.  647  ;  Salin  v.  Ileapc,  27  Beav. 
553  ;  Cohjcr  v.  Finch,  5  H.  L.  Ca. 
905  ;  Ilodl-inson  v.  Qniiin,  1  Jolnis.  & 
H.  310. 

{m)  See  Ilodkinson  v.  Qui  mi,  1  J.  & 
H.  310. 

{'))  See  an  article,  2  Jur.  N.  S.  6S, 
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tico  to  accept  titles  from  the  devisee  alone,  without  requiring    Chap.  xin. 

evidence  of  the  debts  having   been  paid,  or  causing   the ^'''!*L^; 

executors  to  concur  in  the  conve_yauce.  Modern  decisions, 
however  (o),  tended  to  raise  a  very  serious  question  as  to 
v/hether  this  practice  had  not  been  erroneous,  and  as  to 
whether  the  sale  should  not  have  been  hy  the  executors,  or, 
at  any  rate,  with  their  concurrence;  even  the  efficacy  of 
such  concurrence  was  doubted  by  many  practitioners,  upon 
the  ground  that  the  power  of  the  executors  to  sell,  if  it 
existed,  was  a  collateral  pov/er,  and  was  incapable  of  being 
released.  On  tlie  other  hand,  it  was  decided  at  Law  (p), 
tliat  as  against  the  heir— and  his  case  seemed  undistin- 
guishable  from  that  of  a  devisee— the  executors  had  no 
power  of  sale. 

In  the  cases  to  which  we  have  referred  the  beneficial  Remcai-ks  on 

1      •  •,!         1  .         1,.   ,1  ,  ,  -the  cases, 

devisee  Avas  either  Inmself  the  executor,  or  the  executor 

concurred  in  the  sale :  but  in  a  very  recent  case  (q)  where 

there  was  a  direction  to  pay  del)ts,  foUovred  by  a  devise  to 

A.,  one  of  two  executors,  subject  to  the  payment  of  debts 

and  legacies,  it  was  held  that  A.,  selling  as  Ijeneficial  owner, 

could  make    a   good  title  without  the  concurrence  of  his 

co-executor:    the  contention  was   that   a  purchaser  could 

only  take   a  title  from  both   executors    selling  under  tlie 

implied  power;  but  the  Court  of  Appeal,  without  laying 

any  stress  on  the  circumstances  of   A.  being  himself  an 

executor,  held,  on  the  authority  of  Culi/ej'  v.  Finch  (y),  that 

tlie  doctrine  of  an   implied  power  of  sale   in  the  executors 

has  no  application  to  a  case  where  the  estate  is  devised  to 

another  charged  with  debts ;  and  that,  in  such  a  case,  tlie 

money  must  be   raised  through  the  instrumentality  of  a 

sale  by  the  devisee  ;  who  is  tlie  person,  and  the  only  person, 

tliat  can  malve  a  legal  title.     The  same  reasoning  which  is 

(o)  Rohinson  v.  Lowattr,   17  Eccav.  0>U;ii,  34  Beav.  Gl.o. 
.''t92  ;  5  De  G.  M.  &  G.  272  ;    Wrhjicij  (p)  Doe  v.  llayhes,  G  Exeh.  22.3. 

T.  i^yl-es,  21  Eeav.  .337 ;  and  see  Gos-  (q)  Corscr  v.  Carturii/ht,  L.    R.   S 

Unfj  V.   Carter,  1   Coll.  650  ;  Ilodlcla-  Ch.  Ap.  971. 
fu'>„  V.  Q,i;a,i,  1  J.  &  H.  309  ;  Cool  v.  ()•)  ;'  H.  L.  Ca.  922. 

i.'«M-.90((,  29  Beav.  123  ;  Greeilum  v, 

p3 
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Chap.  XIII.     applicaLle  to  the  case  of  a  fdncurnj,  seems  to  appl}'  with 
__?!!!l!i_   still  stronger  force  to  the  case  ef  a  hcwfuhil  devisee;  for 
^Yhere  no  express  trust  intervenes,  a  power  of  sale  may 
more  readily  he  implied.     If  such  a  power  is  to  he  implied 
from  a  mere  charge  of  debts,  the  person  who  takes  the 
estate  so  charged  seems  to  be  the  proper  person  to  exercise 
it ;  and  this,  wliether  the  estate  comes  to  him  subject  only  to 
the  general  charge,  or  is  expressly  devised  subject  to  the 
charge  of  debts.   Executors,  as  such,  have  nothing  to  do  with 
the  administration  of  the  proceeds  of  real  estate ;  a  direction 
that  debts  are  to  be  paid  by  them  is,  as  we  ha,ve  seen,  insuffi- 
cient to  create  a  charge  upon  the  realty,  unless  they  are  also 
devisees  of  the  estate.     Why  should  a  general  charge,  where 
they  are  not  devisees,  and  are  not  named  as  the  persons  who 
are  to  pay  the  del)ts,  give  them  l)y  implication  a  power  which 
is  denied  them  when  they  are  so  named  i     In  one  case  (-s), 
it  was  assumed  as  clearly  established,  that  where  there  is  a 
charge  of  debts,  and  no  distinct  provision  as  to  the  person 
l)y  whom   the  sale  is  to  be  maele,  then  tlie  executors   take 
an  implied  power   to   sell,  though  the  persons  beneficially 
interested  are  capable  of  concurring ;  but  the  general  ten- 
dency of    the   later  authorities  {t)    seems   to  Avarrant  the 
former  understanding  of  the  profession,  vli.,  that  the  owner 
of  the  estate,  whether  he  hold  it  beneficially  or  in  trust,  is 
the  only  person  whose  duty  it  is  to  proceed  to  a  sale,  and 
to  apply  the   fund    uneler  the   power  given  to  raise  the 
charge  {a) 

The  case  of  Corsev  v.  Carhvrujhf,  it  is  submitted,  almost 
justifies  this  conclusion  ;  still  the  fiuestion  wdiether  a  bene- 
iicial  devisee,  not  being  himself  an  executor,  of  an  estate 
sid)ject   to  a  general  charge  of   del)ts,  Init   not    expressly 

(s)  JMluimi  V.  QiuniK  1  .T.  k  H.  Cli.  198  ;  and  rhlc  sxprd. 

*^*^^-  (")   See  Ekhforth  v.  Armlstcad,  2 

(0  See  Johnson  v.  Kenneit,  .3  Myl.  Kay  &  Jo.  333  ;  and  .see  Lewiii,  Cth 

&  K.  C24 ;  Efand  v.  Eland,  4  Myl.  &  edit.  408,  et  seq.,  and  an  article  2  Jnr 

Cr.  428  ;  Ball  v.  Harris,  4  Myl.  &  Or.  N.  S.  08  ;  Corser  v.  Carhmfjld,  L.  IJ. 

2G7  ;  S(rouf/h;n  v.  Ans(e>/,  1  De  Gt.  M.  8  Ch.  Ap.  971. 
4  (J.  550  ;  O'jdtn  v,  Lavvie,  25  L.  J. 
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charged  therewitli,  or  the  executor  selling  under  an  implied    Chap.  XIII. 
power  of  sale,  is  the  proper  person  to  sell  and  make  a  good   ' 


title,  cannot  be  regarded  as  iinally  settled ;  and  in  cases  not 
coming  within  tlie  operation  of  the  22  &  23  Vict.  c.  35  {x), 
it  will  still  be  a  wise  precaution  for  a  purchaser  from  the 
devisee  to  satisfy  himself  that  all  the  debts  have  been 
paid,  or  to  require  the  executors  to  authoiize  the  proposed 
payment  of  the  purchase-money  to  the  vendor.  As  already 
intimated,  it  is  not  perfectly  clear  that  the  latter  plan  is 
sufficient  to  perfect  the  title ;  but  there  are  strong  grounds 
for  believing  that  such  a  title  would  be  supported,  if  the 
case  came  before  the  Ooui-t ;  and  that  it  would  Ije  held  that 
the  executor  is  competent  to  bind  all  parties  claiming  in 
respect  of  a  right  to  have  the  moneys  raised  out  of  the 
land,  which,  if  so  raised,  would  have  to  pass  through  his 
hands  for  administration  purposes.  The  point,  in  fact, 
seems  to  have  been  in  effect  decided  by  a  case  {jj)  already 
referred  to ;  and  which,  even  if  not  altogether  satisfactory 
in  itself,  and  although  by  no  means  universally  approved  of 
in  the  profession,  is  yet  of  great  importance  on  the  present 
question,  Ijy  reason  of  its  having  Ijcen  decided  by  the  same 
learned  judge  whose  decisions  in  Rohiason  v.  Lovxder,  and 
Wrujlcy  V.  ^ylx-es,  have  given  rise  to  the  existing  difficulty. 
It  must,  however,  be  borne  in  mind,  that  in  all  cases  where 
the  legal  title  depends,  or  may  e^'entually  depend,  upon 
the  implying  or  not  implying  a  legal  power,  the  question  is 
purely  a  legal  one ;  and  consequently  the  validity  of  the 
title  will  or  may  have  to  be  decided  in  ejectment.  The 
decisions  of  Courts  of  Law,  therefore,  must  ultimately  pre- 
vail on  this  question.  And  until  it  shall  have  been  settled, 
by  a  satisfactory  decision  of  a  Court  of  Law,  whether, 
under  any  given  state  of  circumstances,  a  legal  power  does 
or  does  not  exist,  a  title  dependent  upon  the  existence  or 
non-existence  of  such  a  power  will  not  be  safe. 

The  statutory  power  possessed  Ijy  creditors  upon  taking  But  statutes 

making  real 

{x)  Sects.  U  to  18.  00  ;  21  Beav.  183;  Hovuml  v.  rh'ftrs, 

(//)  Stovru  V.  Wahh,  18  Beav.  559  ;       2  Dr.  &  Sai.  236. 
and  see  Hope  v.  Lidddl,  25  L.  J.  Ch. 
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Chap.  XIII.    proper  proceedings  for  that  pm-posc  of  obtaining  payment  of 

^'''^-  ^-        their  debts  out  of  the  descended  or  de\dsed  real  estate  (z)  in 

estete  Assets     ^.j^^  hands  of  the  heii'  or  devisee  ('/)>  tloes  not,  in  the  absence 

for  payment  ,       ■    i  ,    .      i 

do  not  amount  of  an  express  charge  of  debts,  bar  the  vrlCo^x  s  right  to  clower 
S  debte!^  or  freebencli  (h) ;  and  the  statutoiy  right  may  be  defeated  by 
a  prior  aUenation  for  valuable  consideration ;  and  in  the 
hands  of  the  alienee  the  land  is  discharged,  although  the  heir 
or  de^-isee  remains  personally  liable  to  the  extent  of  the 
value  of  land  alienated  (c) :  therefore,  since  the  land  itself  is 
free,  the  existence  of  debts  does  not  relieve  a  purchaser  from 
the  devisee  from  the  necessity  of  seeing  to  the  payment  of 
legacies,  kc.  {(J) :  "while,  on  the  other   hand,   a  purchaser, 


(:)  Befcre  the  late  Will:<  Act  it  was 
■fi-ell  settled  that  general  pecuniary 
legatees  had  a  right  of  marshalling 
as  against  descended  real  estate,  so 
that,  if  the  personal  estate  proved 
insufficient  for  the  payment  of  debts 
and  legacies,  the  legatees  were  entitled 
to  come  upon  the  descended  real 
estate  to  the  extent  that  the  personal 
estate  had  been  exhausted  by  the 
creditors.  But  there  was  no  such 
right  as  against  real  estate  speci&cally 
devised ;  and,  as  a  residuary  devise 
could  only  pass  rer.1  estate  of  which 
the  testator  v,-as  seised  at  the  date  of 
his  will,  it  was  immaterial,  for  the  pur- 
poses of  this  rule,  v/hether  the  devise 
was,  in  form,  specific  or  residuary.  It 
was  for  a  long  time  doubted  whether 
since  the  late  Wills  Act  a  residuary 
de\4se  was  still  in  substance  specific. 
In  Ifcnsman  v.  Fryer,  L.  K.  2  Eq. 
627,  V.-C  Kindersley,  follo^ring  his 
previous  decision  in  Bady  v.  Hart- 
rid-je,  1  Dr.  &  Sm.  236  (and  see 
Itotherham  v.  Rothtrham,  26  Beav. 
465  ;  Bcthdl  v.  Green,  34  Beav.  302), 
held  that  the  effect  of  the  24th  sec- 
tion, which  makes  a  will  speak  as  if 
it  had  Ijcen  executed  immediately 
before  the  testator's  death,  was  that  a 
devise  residuary  in  form  could  no 
longer  lie  treated  as  .specific  in  sub- 
Htance.     ITiw  decision,  which  was  at 


variance  with  jirevious  decisions  by 
V.-C.  Stuart,  was  reversed  by  Lord 
Chelmsford,  on  appeal;  L.  K.  3  Ch. 
Ap.  420  ;  and  see  Gibbins  v.  Eydcn, 
L.  E.  7  Eq.  371  ;  and  after  some  con- 
flict of  the  authorities  it  is  now  well 
settled  that  a  residuary  devise  is  still 
specific  (Lancejicld  v.  Ic/'juldcn,  L.  E. 
10  Ch.  Ap.  136) ;  and  that  the  specific 
devisees  must  contribute  rateably  with 
the  residuai-y  devisee  towards  the 
deficiency  of  the  personal  estate  for 
pajTnent  of  debts  ;  but  notwith- 
standing Lord  Chelmsford's  decision 
in  Uensman  v.  Fryer,  the  soimder 
opinion  seems  to  be  that  general 
pecuniary  legatees  have  no  right  of 
marshalling  as  against  the  devised 
real  estate. 

(«)  3  &  4  W.  i;  M.  c.  14  ;  47  Geo. 
IIL  c.  74,  sect.  2  ;  3&  4  Will.  IV. 
C.104. 

{h)  Spycr  V.  Jfyait,  20  Beav.  621 ; 
Jones  V.  Jones,  4  K.  &  Jo.  361  ;  and 
compare  Rouland  v.  Cuthhertson, 
L.  E.  8  Eq.  460.        i^,^    ffT^  ^^^ 

(r)  Rkliardson  v.  Horton,  7  Beav. 
112  ;  Spademan  v.  TimlrcU,  S  Sim. 
253  ;  see  Pimm  v.  Insall,  1  Mac.  &  G. 
449  ;  Kinderley  v.  Jervis,  22  Beav.  1  ; 
see  too  Ilynci  v.  Rcdington,  13  Ir.  Ch. 
Eep.  206. 

(d)  Horn  V.  Horn,  2  Sini.&  St.  443  ; 
Bcdl  V.  Harrie,  4  Myl.  &  C.  264,  23?. 
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either  from  the  lieir  or  devisee,  is  not  bound  to  see  to  the  Chap.  XIII. 

payment  of  either  specialty  or  simple  contract  dehts  (e)  : '— — 

hut    he  may,  at  the  suit    of   creditors,  be    restrained   by 
injunction  from  parting  with  the  monej^  (/). 

It  lias  been  heLl  that  the  riglit  of  the  creditor  v.'ill  prevail  Right  of 

against  parties  claiming  under  the  heir  as  equitable  mort-  agaiast 

n^ao-ees  by  deposit  (a) ;  and  their  case  seems  to  be  undistin-  !?^''^^^®„„  „, 
&   o  J        X  \,y  /  '  mortgagees  oi 

guishabie  from  that  of  a  purchaser,  who  has  paid  part  of  his  l^eir. 
purchase-money,  but  has  not  taken  a  conveyance. 

It  has  been  doubted  when  a  sum  charged  upon  an  estate  Ileceipt  under 

usual  powers 

IS  assigned  b^v*  vra.y  of  mortgage,  with  the  usual  power  oi  of  attorney  on 
attorney  to  receive  and  give  discharges,  Avhether,  upon  the  fund^har  °ed 
estate  itself  beinjx  sold,  and  the  sum  being  paid  off  out  of  ^,°  ^^°^'  "''•'^^' 

"^  _  .  .  ther  a  good 

the  proceeds  of  sale,  the  assignee  can,  as  against  incum-  discharge  iu 
brancers  on  the  equity  of  redemption  of  the  sum,  give  a 
good  discharge  for  the  same  in  Equity  under  the  power  of 
attorney;  especially  if  the  deed  contain  a  povrer  to  sell  the 
security,  and  the  usual  clause  expressly  making  his  receipts 
a  good  discharge  in  Equity,  in  respect  of  the  proceeds  of  any 
sale  under  the  power  {h) ;  but  this  doubt  has  been  removed 
by  later  authorities  (/). 

Upon  a  sale  of  superfluous  lands  under  the  Lands  Clauses  Lands  Clauses 

/-iTT-«-,i-  •  1,1  1    Consolidation 

Consolidation  Act,  IH-io,  a  receipt  under  the  common  seal  Act,  iSio.     . 
of  the  undertaking,  or  under  the  hands  of  two  of  the  direc- 
tors or  managers  of  the  undertaking  acting  by  the  authority 
of  the   body,  is    a   sufficient  discharge   for  the   purchase- 
money  (/»•). 

(c)  Sug.  601  ;  Hi'jrjlns  v.  Skair,   2  (h)  Brasier  v.  IluJjon,  d  Bim.  1. 

Dru.  &  W.  35.  (')  See  Dcshorovjh  v.  Harris,  5  De 

(/)  Green  v.  Lowes,  3  Bro.   C.   C.  G.  M.  &  G.  439,  458 ;  and  see  Dav. 

217.  Conv.  vol.  ii,  pt.  2,  p.  59S  ;  Sugd.  665. 

Cy)   Cdrkr  v.  Saunders,   2   Drev.'.  (k)  Sts  8  Vict.  c.  18,  s.  131. 
213. 
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Chap.  XIII.     (-t.)  A-i  to  the  amount  [xi ijahle  in  respect  of  piirchase-moneij  ; 

Section  4. 


— liouj  ascertained,  inci-eased,  or  diminished. 


As  to  the 
aiiiiiuut  pay- 
able ia  respect 
of  purcha.se- 
nioney,  how 
ascertaineil, 
increased,  or 
ilimiaished. 

Parchase- 
money  de- 
terminc'l  by 
arbitration. 


When  the  conticact  leaves  the  price  to  be  fixed  l)y  arbitra- 
tion, the  arbitrators  (?)  must  strictly  pursue  the  terms  of 
their  authority  (m) :  if  directed  to  choose  an  umpire,  they 
nuist  do  so  by  an  exercise  of  discretion,  and  not  by  lot  (n), 
or  chance  (o) :  nor  can  they,  nor  can  the  umpire,  previously 
agree  to  adopt,  although  they  may  be  assisted  by  and  act 
upon,  the  opinion  of  a  third  person  (j-f).  Misconduct  in 
inaking  the  valuation  will  invalidate  the  award  (q)  ;  but 
either  party  to  the  contract  may,  in  E(piity,  bind  himself  by 
acquiescence,  in  a  voidable  award  (>•) :  and  mere  irregularity 
in  the  proceedings,  e.g.,  the  election  by  lot  of  an  umpire,  may, 
e\'en  at  Law,  be  waived  by  the  parties  or  their  agents  autho- 
rized to  act  in  the  matter  of  the  reference  (s) :  and  whei'e 
the  parties  have  left  the  price  to  be  determined  between  them 
by  a  sole  valuer,  the  Court,  in  the  alisencc  of  fraud  or  mis- 
take, will  enforce  the  contract,  notwithstanding  that  the  price 
fixed  is  exorbitant  (t).  Where,  however,  the  arl;)itrator  has, 
vpon  his  own  showing,  made  a  mistake,  either  as  to  the 
subject-matter  of  the  reference,  or  as  to  the  legal  principle 
on  the  basis  of  which  the  aAvard  was  to  be  made,  the  award 


{I)  The  appointment  of  an  arbitra- 
tor mast  be  communicated  to  the 
other  party  within  the  time  limited 
for  making  the  ajjpointment,  Tew  v. 
Jlarris,  11  Q.  B.  7. 

(*/i)  See  Emery  v.  Wasc,  5  Ves.  846; 
Millies  V.  Gerij,  14  Ves.  400,  406  ; 
Gourlay  v.  Duke  of  Somerset,  19  Ve.s. 
Bee  432. 

(n)  In  re  Jlodson  and  Drenri/,  7 
Uowl.  P.  C.  569  ;  Backhouse  v.  Taylor, 
2  Pr.  R.  75. 

{o)  See  III  re  Grcemcood  and  Tit- 
ter iayton,  9  Ad.  &  E.  671,  699, 

{i>)  Emery  v.  II  age,  5  Ves.  848  ; 
IIoi,rraft  V.  Hickman,  2  Sim.  &  St. 
130  J  Anderson  v.  Wallace^  3  CI.  &  F. 


26. 

{q)  la  IX  Haidey,  2  De  G.  &  S.  33, 
affirmed  \).  48. 

()•)  Bhmddl  V.  Brcitarr/Ji,  17  Ves. 
see  241  ;  In  re  Elliott,  2  De  G.  &  S. 
17  ;  E.V  parte  Harrison,  13  Jur.  381, 
V.-C.  E. 

(«)  Backhouse  v.  Taylor,  2  Pr.  II. 
70,  and  see  p.  222,  siijprd. 

(/)  Collier  v.  3Iason,  25  Beav.  200  ; 
and  see  Fvller  v.  Femcick,  3.  C.  B. 
705  ;  Ilod'jkinson  v.  Fernie,  27  L.  J 
C.  P.  66.  As  to  invalidating  an  award 
on  the  ground  that  the  arbitrator  has 
not  used  his  own  judgment,  see  Fads 
V.  Williams,  4  De  G.  M.  &  G.  674. 
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may  either  be  set  aside,  or  referred  back  to  Liiu  (ti)  ;  and  his     Chap.  xill. 
own  evidence  is  a(bnissible  in  explanation  of  the  award  (./;).        ^^"'''  ^' 
Where  the  award  or  valuation  is  made  hy  two  arbitrators, 
it   should   be  signed  by  them  both  at  the  same  time  and 
place  (//). 

The  yth  section  of  the  Lands  Clauses  Consolidation  Act  (.:)  Under  Lauds 
provides  that,  in  the  case  of  a  party  under  disability  or  inca-  ikkUon  Act!" 
l^acity,  the  purcliase  or  compensation  money  payable  to  him 
shall  not,  except  where  the  same  shall  have  been  determined 
by  the  verdict  of  a  jury  or  by  arbitration,  or  by  the  valuation 
of  a  surveyor  appointed  by  two  justices  under  the  Act,  be 
less  than  shall  be  determined  by  two  able  practical  surveyors, 
one  nominated  hy  the  promoters,  and  the  other  by  the  party 
under  disability,  or  incapacity;  with  provision  for  the 
appointment  of  a  third  surveyor,  in  case  the  two  originally 
named  fail  to  agree.  The  requirements  of  this  section  nmst 
be  strictly  complied  with;  in  one  case,  where  a  railway 
company  agreed  with  a  charitable  corporation  for  the  pur- 
chase of  part  of  their  lands,  but  there  was  no  I'egular  nomi- 
nation of  surveyors,  nor  any  certificate  from  them  as  to  the 
ade(iuacy  of  the  price,  the  Lords  Justices  held,  aftirming  the 
decision  of  the  Master  of  the  Rolls,  that  there  was  no  com- 
plete contract  capable  of  being  enforced  in  Equity  (r/). 

Li  cases  of  arljitration  under  this  Act,  the  umpire  (Jj)  may  How  umpire 
under  sect.  31  be  aj»pointed  by  the  arbitrators  (c),  after  tlie  pointed.''^'" 
expiration  of  the  time  within  which  they  are  themselves 

(«)  la  re  Bare  Yalleij  R.  Co.,  L.  E.  Jur.  1133,  (J.  B.  ;  2  Pr.  R.  599. 

4   Ch.   Ap.    45i  ;  affirming  V.-C.  G.,  {<■)  See  as  to  the  appointment  by 

L.  R.  6  Eq.  429.  one  party,  of  an  arbitrator  to  act  for 

(ac)  Ibid.  both  parties,  Bradley  v.  London  and 

(y)  Wade  v.  Bowliny,  4  E.  &  B.  44;  North-Watcrn  R.  Co.,   1  Pr.  R.  597  ; 

and  see  Eads  v.  Williams,  4  De  G.  M.  5  Exch.    769.     An    arlntrator  ought 

&  G.  674,  684,  688.  not  to  be  in  the  personal  interest   of 

(s)  8  &  9  Vict.  0.  18.  tile  party  ai)])ointing  him  ;    see  In  re 

{a)  Wycombe  Jl.  Co.  v.  Boanimjlon  Elliol,  2  De  G.  &  S.  17.     Time  for 

Ilospital,  L.  R.  1  Ch.  Ap.  268.  ajjplication  to  set  aside  award  not  ex- 

{h)  The  umpire's  declaration  under  tended,   because   of  illness  of  party  ; 

s.  33,  need  not  be  taken,  &c.,  before  a  see  Guadiano  v.  Broun,   2  Jur.  N.  S. 

justice   of  the   particular  locality  in  358.  As  to  appointment  of  a  surveyor 

which  the  lands  are  situate ;  Re  Bavis  under  the  85th  section,  see  now  30  & 

and   Soidh   Staffordshire    R.    Co.,   16  31  Vict.  c.  127,  s.  36. 
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Chap.  XIII.  competent  to  make  an  award  (J):  if  they  cannot  agree 
^ ^Sect^  upon  an  umpire,  and  the  time  allowed  to  the  Board  of 
Trade  (r)  for  appointing  one  has  expired,  the  landowner  is 
entitled  to  an  assessment  by  jury,  and  may  enforce  his  right 
by  mandamus  (/).  The  umpire,  if  appointed,  may  make 
his  award  at  any  time  Avithin  three  months  after  the  duty 
devolves  upon  him  {g) :  it  need  not  assess  different  sums  for 
the  price  of  land  and  for  damage  by  severance  (A) ;  but  it 
must  not  determine  the  one  point,  and  leave  the  other  un- 
decided (i) :  nor  can  it  1je  set  asi<Ie  on  the  ground  of  its 
being  contrary  to  evidence  (/r) :  although  this  relief  has 
been  afforded,  chiefly  on  the  ground  of  an  omission  to  allow 
one  of  the  parties  an  opportunity  of  producing  further 
evidence  (/).  The  company  are  bound  at  their  own  expense 
to  take  up  the  avrard,  and  furnish  a  copy  to  the  land- 
owner (»i).  Where,  land  having  been  taken  under  the  G8th 
section,  the  landowner  gives  notice  of  his  claim,  exceeding 
50/.,  and  of  his  desire  to  have  compensation  assessed  l)y  a 
jury,  he  is  not  entitled  to  a  notice  from  the  company  of 
their  intention  to  issue  a  warrant  to  summon  a  jury  (;;). 


{d)  In  re  Bradshaic,  12  Q.  B.  5G2  ; 
5  Rail.  Ca.  432. 

(c)  See  sects.  28   and  23   of   Act. 

(/)  In  re  South  Yorlshlre,  ^-r.  7?. 
Co.,  18  L.  J.  Q.  B.  333  ;  14  Jur. 
1093. 

(f/)  III  re  Bradihau;  uhl  supra; 
Skerrattv.  North  Staffordshire  li.  Co., 
2  Ph.  476. 

(h)  In  re  Bradshaw,  v.hl  supra  ;  so 
in  cases  where  the  amount  is  assessed 
by  a  jury  ;  see  CorriyalVv.  London 
and  Blarlcvall  li.  Co.,  5  Man.  &  G. 
219  ;  and  In  re  London  and  Greenwich 
li.  Co.,  2  Ad.  &  E.  678  ;  6'oW  v.  Mid 
Wales  R.  Co.,  L.  11.  1  Q.  B.  342.  Sec 
a.s  to  an  omission  to  specify  the  in- 
terests of  the  claimants  in  the  land. 
In  re  North  Staffordshire  It.  Co.,  E.c 
parte  Laiulor,  2  Exch.  255  ;  6  Hail. 
Ca.  1 7.  And  see,  as  to  other  ca;-:os  of 
doubtful  or  bad  awards  under  the 
Act,  Wills,  Somerset,  cCr.  It.  Co.  v. 
Fooks,  3  Exch.  728  ;  Lindsay  v.  Direct 


London,  <i-c.  It.  Co.,  1  Pr.  E.  529; 
Bradley  v.  London  and  Xorth-Wcstern 
R.  Co.,  ib.  597  ;  5  Exch.  769  ;  In  re 
North  Staffordshire  E.  Co.,  Ex  parte 
IVood,  6  Rail.  Ca.  25  ;  and  see  In  re 
Bare  Valley  R.  Co.,  L.  E.  6  Eq.  429  ; 
L.  E.  4  Ch.  Ap.  554,  (where  the  arbi- 
trator admitted  his  mistake,)  and 
cases  there  cited. 

(/)  Wakefield  V.  Llanelly  R.  Co., 
3  De  G.  J.  &  S.  11  ;  34  Beav.  245  ; 
and  as  to  the  finality  of  an  award 
where  one  of  the  points  refeiTcd  is  not 
specifically  disposed  of,  see  Jei'.ell  v. 
Christie,  L.  E.  2  C.  P.  296. 

{k)  In  re  Bradshaw,  uhl  suprd. 

{I)  In  re  Ilawley,  2  De  G.  &  S.  33, 
48. 

{m)  Raihtone  v.  York,  lic.  R.  Co., 
1 5  Q.  B.  404  ;  and  see  Barnard  v. 
Wainwriyht,  19  L.  J.  423,  Q.  B. 

(n)  Rey.  V.  South  Devon  R.  Co.,  ly 
Jur.  464,  Q.  B.  ;  20  L.  J.  145. 
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The  amount  originally  fixed  or  sub.se(|iicntly  ascertained    Chap.  xill. 

to  be  prlrtid  facie  payable  in  respect  of  tlie  purchase-money        ^^^^^\ 

may  in  the  several  ways  hereinafter  noticed  be  increased  I'/cr^^aseor 

.  -  dirainulion  of 

or  dimniished.  purdiase- 

iTioney, 

Tlie  most  ordinary  mode  of  increase  is  by  the  accrual  of  Increased  by 
interest :  as  respects  which,  it  will  be  convenient  to  consider,  "'J'^^'^^f  \— 

'     TtlGG  or  J  it  DO 

first,  those  cases  where  there  is  no  special  agreement  as  to  agreement. 
interest;  premising  that,  in  such  cases,  interest,  when 
payable,  is  payable  at  Law  after  such  rate,  not  exceeding  U. 
liGV  cent.,  as  may  be  allowed  by  the  jury  (o) ;  and  in  Equity 
(as  a  general  rule)  after  the  rate  of  4/.  per  cent,  (p)  per 
annuiii. 

If,  then,  a  time  be  fixed  for  completion  of  the  contract,  Payable  from 

and  there  be  delay  attributable  to  the  purcliaser,  he  must  comp]etLi,7f 

from    that   time    i)ay   interest    uixjn    liis    nurchase-uionev    ^^^^^  ^^^*^ 
*^  ^  ■■-  -J  '    wiuii  pur- 

although   it  has  been  lying   idle   and  appropriated  to  the  chaser, 
purchase  (q),  and  although  he  has  not  had  possession  of  the 
estate,  which  (as  in  the  case  of  a  house  bought  for  a  resi- 
dence)  has    therefore  lieen  unproductive ;    but  he   vrill  be 
entitled  to  any  actual  profits  arising  from  it  (;•). 

If,  on  the  other  hand,  (a  time  being  fixed  for  completion,)  From  what 
there  be  delay  attributable  to  the  vendor,  the  purchaser  if  time  ijayablo 

_  .  ^  'if  delay  rests 

he  has  been  in  actual  possession,  or  in  receipt  of  the  rents  ^^'i^i  vendor. 
and  profits,  of   the  estate,  must   pay  interest,  unless  and 
until  his  money  has  been  appropriated  to  the  purchase  and 
lying  idlC;  and  notice  of  such  l:>eing  the  case  has  been  given 

{<))  3  &  4  Will.   IV.  c.   42,  s.   28  ;  221  ;  Enrar/M  v.  Fitzgerald,  2  Ir.  Eq. 

see  17  &  18  Vict.  c.  90,  s.  3.     As  to  87  ;  Sug.  628.     See  Hyde  v.  Price,  8 

whether   compound   interest   can    be  Sim.  593  ;  Att.-Gcn.  v.  Corp.   of  Lud- 

claimed,    see    Atiwood   v.    Taylor,     I  hm:,  1  Hall  &  T.   218.     If  the  a"rcc 

Mann.    &    G.    279,   332  ;   Stratton  v.  ment   fix   the    rate,    any    subsequent 

Syraon,  2  Mo.  P.  CI.  125.  agreement  for  reduction  will  be  con- 

ip)  Sug.  G43  ;  Calcraft  v.  Hoehiui;  strued  strictly  against  the  purchaser. 

1  Ves.  jun.  221.    In  Ireland,  on  a  sale  Attivood   v,    Taylor,    1    Mann.    &   G. 

by  the  Court,  only  3?.    10s.,  per  cent.  279;   and   sec   Minchiii   v.    Nance,  4 

has  been    charged  ;     Hutchinion    v.  Beav.  332. 
Cathcart,  1  J.  &  C.  260,  268.  {,■)  Si'2mt,  [k  247. 

(q)  Calcraft  v.  Itocbuck,  1  Ves.  jun. 
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Chap.  XIII.    to  the  vendor  (s) ;  and,  in  one  case,  Avliere,  after  notice  of 
^^*'''  ^'       appropriation  given  to  the  vendor,  the  purcliase-nioney  had, 


K-w  K 


.      jithrongh  his  default,  lain  idle,  he  was  disallowed  interest 

t  A^^'    Q^  ^i^Q  purchase-money,  though   held  accountable  for  the 

rents  (0 :  but  it  appears  that,  (if  out  of  possession,)  he  will 


'^      '^?^^    ^ll^  z*^''**  j^^prudently  have  taken  possession :  i.r.,  when  a  good  title  Avas 

l-^  \      \        \xt    .         shown  (li)  and  verified   (x) :  and  although  he  may,  if  he 

11  TT"       "wv^^^*''^        please,  in  the  interim,  pay  interest  and  take  the  rents  and 

^ V"  * W'^^^  ^^i^^    profits  from  the  time  fixed  for  completion,  he  is  not  bound 

T'IjK  A'^^^i,^  '^  ^°  ^^^  so,  where  the  interest  exceeds  the  rents  and  profits  (>/). 

t  -nAcJc^   rA^^"   tr^o^-  The  vendor  may,  like  a  mortgagee,  be  made  to  account  for 

^  \         '  ii^t  only  Avhat   he  actually  has,  but  for  what  he  might. 


K 


Whether  until 
title  is  showu, 
imichascr  may 
ajipropriate 
his  money  and 
claim  ex- 
emption from 
interest. 


without  wilful  default,  have  received  (.;) ;  l>ut  such  a  direc- 
tion is  not  of  course,  but  must  l)C  founded  on  a  special  case 
made  against  him  (a). 

And,  on  the  other  hand,  it  has  been  held  that  a  purchaser, 
if  out  of  possession,  is  not  justified  in  laying  aside  his 
purchase-money,  and  rendering  it  v/holly  or  in  part  unpro- 
ductive, until  the  time  when  a  good  title  is  shown  by  the 
vendor ;  and  that  if  he  do  so,  it  will  l:»e  at  his  OAvn  risk  and 
loss  {b).  This  doctrine,  however,  seems  open  to  observa- 
tion (c) ;  and  is  opposed  by  a  later  decision  (c/),  in  which 
the  rule  as  above  stated  was  treated  as  well  settled. 


•  (s)  Povxll  \.  Mmtijr,  8  Ves.  146; 
Roberts  V.  Massey,  13  Ves.  561 ;  Uov:- 
laiul  V.  Norris,  1  Cox,  59,  62 ;  Sug. 
628. 

(0  Rc'jent's  Canal  Co.  v.  TT'«rc,  23 
Beav.  575;  and  see  Virlxrsy.  Hand, 
26  Beav.  630. 

(m)  Foi-tcbloiv  V.  Shirley,  2  Sw.  223, 
cited  ;  Bitiks  v.  Lord  Bokely,  2  S\v. 
222  ;  Jones  v.  Miuld,  4  Russ.  118  ; 
Monk  V.  Huskmon,  4  Kus.s.  121.  And 
see  Carrodus  v.  Sharp,  20  Beav.  56. 

(x)  Parr  v.  Lovcjrove,  4  Drew.  17<\ 

(y)  Esda'de  v.  Stephenson,  1  Sim.  & 
St.  123  ;  Jones  v.  Mudd,  4  Russ.  118, 
123 ;  see  Paton  v.  Ro'jers,  6  Madd. 
257  ;  CoUard  v.  Roe,  4  Do  a.  &  Jo. 
525. 


(r)  Adand  v.  Gaisford,  2  Madd. 
28 ;  Wilson  v.  Clapiham,  1  Jac.  &  W. 
37  ;  see  Crosse  v.  Duke  of  Beaufort,  5 
De  G.  &  S.  7. 

(a)  Sherwin  v.  Shaksj>eare,  5  De  G, 
M.  &  G.  517  ;  but  see  and  consider 
Phillips  V.  Sylvester,  L.  E.  8  Ch.  A  p. 
173,  where  the  doctrine  of  a  vendor's 
liability  seems  to  be  too  broadly 
stated ;  and  vide  infra,  as  to  his 
liability  for  deterioi'ations  of  the  estate 
while  he  remains  in  possession. 

(h)  De  Visme  v.  De  Visme,  13  Jm-. 
1037;  1  Mae.  &  G.  336,  stated,  infra, 
p.  638. 

(c)  Vide  infra,  !>.  639. 

(d)  Dyson  v.  Ilornhy,  4  De  G.  &  S. 
481. 
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And  the  cases  seem  to  show,  that  wlien  a  purchaser  is  in  Chap.  XIII. 

actual  possession  or  receipt  of  tlie  rents  and  protits,  he  must '.  _' 

pay  interest  upon  his  purchase-money   (unless   lying  idle  l^t^'jcst  pay- 

with  notice  of  the  fact  to  the  vendor)  from  the  time  fixed  chaser  in  pos- 

f^CHsion  iiot- 

for  completion,  ovon  altliough  tiio  \'ondor  delay  to  show  a  withstaTidiny 
good  title,  and  the  contract  do  not  in  terms  make  tlie  c"iitract.^ '" 
purchase-money  payable  until  a  good  title  is  shown.  For 
instance,  where  parties  already  in  possession  agreed  to  pur- 
chase land,  the  j)urchase -money  to  he  paid  on  the  25th  of 
March  next  "  on  a  good  and  valid  title  being  made  and 
executed,"  and  a  title  was  not  made  until  many  years  after- 
wards, but  they  continued  in  possession,  and  did  not  appro- 
priate the  purchase-money,  they  were  held  liable  to  pay 
interest  from  the  above  date  (e).  So,  in  a  recent  case  (/'), 
where  a  railway  company  took  possession  of  land  under 
their  statutory  powers  before  the  value  Avas  ascertained,  the 
vendor  was  held  entitled  to  interest  on  the  purchase-money 
from  the  time  when  the  company  took  possession. 

And,  inasmuch  as,  until  a  title  is  shown,  there  is  no  right  Claim  not 
to  either  principal  or  interest,  arrears  of  interest,  not  for  six  statute  to  six 
years  only,  liut  for  an  indefinite  period,  may  lie  recovered  ^'''^^'^  arn-ars. 
when  a  title  is  shown :  the  case  in  the  interval  not  being 
within  the  Statute  of  Limitations  {(j). 

And  a  special  agreement  purporting  to  give  the  purchaser  Agreement 

'^  1^1  ••11         §"i^'i"S'  piii'- 

both  the  rents  and  interest,  avuI  be  narrowly  scrutniized  1  ly  chaser  rents 

r,        L     i»  TT"       -i      /7  N  and  interest. 

a  C  "ourt  01  Jiiquity  (h). 

If  no  time  be  fixed  for  completion,  the  purchaser  pays  jf  no  time 
interest  upon  his   purchase-money,  unless  lying  idle  with  Jfetion^inter- 
notice  of  the  fact  to  the  vendor,  from  (it  is  conceived)  the  est  is  payai.k' 

from  posses- 
date  of  the  contract,  if  tlie  purchaser  be  then  in  possession,  sion  taken  or 

title  sliDwn. 

(r)  Att.-drn.  V.    Chrl&t    Clnnrl,,   1-3  (;/)  Toft  v.  StejJioisoit,    '>  Be  C.  M. 

Sim.  2U  :    PoiirU  v.  jVurt//r,    8  Ves.  &   G.  7-3.5  ;    nor  does  the    Limitation 

U9;  Flfdycr  v.  ('o<-ler,  12  Ves.  2.5;  Act  of    1874    (37   &  38   Met.  c.   .57) 

Birrli  V.  Joy,  3  H.  L.  Ca.  5G:5.  contain  any  provisimi  appliealile  to  the 

(/)   Ithiis  V.  Dave  VaJleij   Ji.   Co.,  case. 

L,  R,  19  i.([.  93,  (//)  LMi  V.  Jov,  3  H,  L,  C\  r,C,r,, 
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Chap.  Xin.    ."cc.  (/} :  or,  if  lie  be  not  tlien  in  possession,  fi-om  the  time 

^"^^^  ^-       of  liis  taking  possession  (/.:) ;  or  from  the  time  at  whicli  he 

might  prudently  have  taken  possession  (/), — supposing  it 

to  have  been  offered  to  him ;—?.('.,  the  time  when  a  good 

title  was  shown. 


Kight  to,  Low 
affected  by 
pr.K]uttion  or 
iiou-iiroduc- 
tion  of  evi- 
dence. 


And  a  vendor's  claim  to  interest  from  the  time  when  a 
good  title  was  actually  shown,  may  be  enforced,  notwith- 
standing his  having  sul:)sequently  and  unnecessarily  adduced 
further  evidence  upon  ^^'hich  the  purchaser  accepted  the 
title  (r/i).  And  the  non-production  of  materia.!  evidence 
will  not  negative  the  vendor's  claim  to  interest,  if  it  has 
been  occasioned  by  the  purchasers  having  taken  and 
insisted  on  an  untcriable  objection  to  the  title,  ami  has  not 
in  itself  been  a  point  in  dispute  (n). 


Payment 
cannot  be 
evaded  by 
giving  up 
possession . 


And  a  purchaser  taking  possession  subsequently  to  the 
contract,  cannot,  by  giving  up  possession,  escape  his  lial  )ility 
even  to  subsequent  interest  (<>). 


Wasting  of  Upon  the  purchase  of  a  reversion,  the  mere  wasting  of 


estate  on  .'iale    the  particular  estate  by  lapse  of  time  appears  to  be  (for  the 


particular 
estate  on 

equfva^knt^to     purpose  of  the  above  rules,)  equivalent  to  possession  by  the 
possession.         purchaser  (^/) ;  and  where  an  estate  which  has  been  long 


(^1)  Ex  parte  Man  n't  ny,  2  P.  V/ms, 
410. 

QS)  Fhuhjer  v.  Coder,  and  Alt.- 
Gen.  V.  Christ  Church,  uhi  siiprd. 

(I)  2  Sw.  22G  ;  and  see  Portman  v. 
Mill,  3  Jur.  356. 

(w)  Litchfield  V.  Brown,  23  L.  J. 
176,  V.-C.  W. 

(n)  Monro  v.  Tcjjlor,  3  Mac,  &  G. 
713. 

(o)  See  note  {I). 

(/>)  Ex  parte  Manning,  uhi  supra  ; 
Oucn  V.  Davies,  1  Ves.  82  ;  Child  v. 
Lord  Ahlnf/don,  1  Ves.  jiin.  94  ;  Danj 
V.  Barber,  2  Atk.  490  ;  Trcfusls  v. 
Loi-d  Clinton,  2  Sim.  359  ;  Ve.icy  v. 
Elirwjd,  3  Dm.  &  W.  82  ;  Sug.  pp. 
C31,  li  seq.  ;  Jlntrhinson  v.  CuthcaH, 
1  Jo,  in  C.  200,  where  there  wcvs  a 


small  present  profit  arising  from  the 
property  ;  and  see  ClMmpernowne  v. 
Brooke,  3  CI.  &  Tin.  4  ;  and  Broolce  v, 
Champernoicne,  4  CI.  &  Fin.  589  ; 
where  the  vendor's  prima,  fade  right 
to  interest  was  excluded  by  the  terms 
of  the  contract ;   and  Lewis  v.  Tucker, 

5  Jur.  1105  ;  Wall  is  v.  Sard,  5  De  G. 

6  S.  429  ;  Bailey  v.  Collett,  18  Beav, 
179  ;  but  see  also  Enrajht  v.  Fitz- 
(jerald,  2  T)ru.  &  W.  43,  where  interest 
seems  to  have  been  allowed  oidy  from 
the  time  when  a  good  title  could  have 
been  made  ;  and  see  Blount  v.  Blount, 
3  Atk.  636 ;  Growsodc  v.  Smith,  3 
Anst.  877.  Wcddell  v.  Nixon,  17 
Beav.  160,  seems  to  have  been  de- 
cided on  the  special  wording;'  of  tho 
contract,  see  p.  170, 
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let   for  a  term,   v.'liicli    has   some  years  to  run,  at  a  rent    Chap.  XIII. 

originally  representing   its   agricultural  value,  is    sold    as LJ. 

building  land,  subject  to  the  term,  the  purchase  may  be 
considered  as  the  buying  of  a  reversion,  within  the  strin- 
gency of  the  rule  (r/). 

In  a  modern  case,  where  delay  had  occurred  in  making 
out  the  title  upon  a  sale  by  the  Court  of  an  estate  subject 
to  a  lease  for  a  life  at  a  low  rent,  it  was  contended  and 
acquiesced  in,  and  subsequently  arranged,  that  the  pur- 
chaser, paying  interest  during  the  delay,  should  be  allowed 
by  way  of  compensa,tion  the  difference  between  such 
interest  and  the  sum  of  the  rents  received,  and  the  increase 
in  value  of  the  reversion  by  the  Avearing  out  of  the  life, 
such  increase  being  ascertained  by  an  actuary ;  so  that  he 
was  in  effect,  charged  with,  in  lieu  of  interest,  merely  his 
actual  receipts  and  the  estimated  improvement  of  the  rever- 
sion ;  and  this  seems  correct  (r). 

Upon  a  purchase  by  a  mortgagee,  the  Court  after  the  Mortgagee— 

T  f.  T  iiij.ij.*ii  1  r  interest  set  dfl" 

la.pse  01  several  years  held  that,  in  tSie    absence  oi    any  ^^  purchase 
express  agreement,  interest  upon  his  mortgage  debt  must  ^^y- 
be  set  off  against  the  interest  of  a  corresponding  portion  of 
the  purchase-money,  from  the  time  of  his  taking  posses- 
sion (.v). 

Interest  upon  the  purchase-money  of  timber  taken  at  a  luterest  upon 
valuation   is  payable    only  from   the  date    of    the    actual  t,i'iui)er,  from 
valuation  (f).    This,  however,  it  is  conceived,  can  only  apply  wti:it  ^ate 
to  growing  timber ;  the  reason  for  the  rule  being,  that  its  Growing 
augmented  value  by  growth  is  included  in  the  valuation,  and    ""^^^• 
is  an  equiva.lent  to  interest :  upon  which  Lord  St.  Leonards 
has  remarked,  "but  tliis,  which  V\TiS  a  good  reason  during 
the  war,  will  not,  in  all  times,  justify  tlie  witldiolding  of 

(cj)    WilUnns   v.   Glenton,   L.   R.  1  (.<()  WaJIis  v.  Bastard,   4  De  G.  M. 

Ch.  Ap.  200  ;  affirmmg  S.  C.  U  Beav.  &  G.  251. 

r,28.  (0  See    WahJron  \\  Forester,   citccl 

(r)  Morris  \\  WooJ^  15  Nov.  1S:';0,  Sng.  G3L 
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Chap.  XIII.     intc-ix'st :  many  cases  liave  occuiTed,  in  >vhicli  the  augmented 

^^^-^ yaliio  by  growth,  ]>etween  the  time  of  entering  into  the 

contract  and  the  completion  of  it,  has  not  been  equal  to  the 
depreciation  in  the  market  price  of  the  timber  during  the 
Principle  samc  poiiod."     This  remark,  liowever,  is  omitted  from  the 

SennSe'the    ^^^^  edition  of  his  lordship's  work,  and  it  seems  to  be  scarcely 
liability.  pertinent  to  the  principle  upon  which   the   rule   may  bo 

supported  wdth  respect  to  young  growing  timber;  viz.,  that 
there  is  an  increase  (not  in  the  market  price,  1)ut)  in  the 
actual  quantity  or  quality  of  the  subject-matter  of  the  con- 
tract. The  case,  in  effect,  is  this :  the  vendor  agrees  to  sell 
the  timlter  as  existing  at  the  time  of  contract,  _2:>^*^s  its  future 
increase  up  to  the  date  of  the  valuation,  upon  l)eing  paid  the 
then  estimated  value  of  such  tindjer  and  increase.  He  takes 
the  chance  of  a  rise  or  fall  in  the  market  value  of  timber  as 
a  commodity :  and  a  fall  can,  it  is  submitted,  no  more  justify 
liim  in  requiring  interest  prior  to  the  valuation,  {i.e.,  in  effect 
an  increase  of  purchase-money,)  than  an  unexpected  rise 
would  warrant  the  purchaser  in  claiming  a  reduction  of  the 
purchase-money,  upon  the  gi'oinid  of  its  beinp;  of  larger 
amount  tlian  lie  had  anticipateil. 

Timber  Nor  does  it  appear  that,  in  the  case  of  timber  wdiich  has 

arrived  at  "  .         . 

maturity.  arrived  at  maturity,  interest  ought,  as  a  general  rule,  to  bo 

paid  prior  to  the  actual  valuation ;  for  there  has  been  no 
increase,  nor  any  advantage  to  the  purchaser  :  the  case  might, 
however,  probably  be  different,  if  he  had  been  the  cause  of, 
or  consenting  to,  the  delay  in  the  valuation ;  or  if,  the  chief 
value  of  the  timber  consisting  in  its  ornamental  character, 
he  liad  been  in  possession  of  the  estate. 

Tn  all  the  above  cases  it  must  be  assumed  that  the  valua- 
tion has  l)een  delayed  beyond  the  date  at  wdiich  it  ought  to 
have  been  made :  i.e.,  the  time,  if  an}",  sjoecified  in  the 
contract,  or,  if  no  such  time  be  specified,  then  the  time  fixed 
for  completion.  Any  claim  to  interest,  or  abatement  in 
respect  of  the  intermediate  period,  whether  the  timljer  be 
growing  or  decaying,  may  be  negatived  Ity  the  argument 
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that  the  i^arties  having  elected  upon  the  act  of  vahiation  for  Chap.  xiii. 
fixing  the  time  at  which  the  price  is  to  be  determined,  must  ____!!!ll!_ 
be  deemed  to  have  weighed  all  the  consequences  which 
Vv^ould  render  the  price,  fixed  at  that  time  and  in  that 
manner,  a  fair  equivalent  for  the  transfer.  If  a  vendor 
agreed  to  convey  forthwith,  in  consideration  of  1,000/.  to  bo 
paid  at  the  expiration  of  two  years,  it  could  scarcely  be 
contended  that  he  would  be  entitled  to  interest  in  the  mean 
time.  If  no  time  were  originally  fixed  either  for  valuation 
or  for  comj)letion,  the  time  for  valuation  might  it  is  con- 
ceived be  fixed  by  notice  from  either  party  requiring  it  to 
be  made  immediately. 

The  case  of  fixtures,  agreed  to  be  taken  at  a  valuation.  Interest  upon 
seems  to  be  the  converse  of  that  of  growing  timber ;  they  fixture.^— 
being  a  deteriorating  property.     Where  they  are  of  large  rent  m*iesnect 
value,  the  purchaser,  if  let  into  possession  after  the  time  at  °^'> 
which  the  valuation  ought  to  ho,  but  befoi'e  it  is  actually 
made,  should,  it  is  conceived,  pay  an  occupation  rent  for  the 
intermediate  period  :  the  case  seems  to  be  conversely  within  and  of  lease- 
the  principle  oi Dyer  v.  Hanjrave  (ii),  where  it  was  decided  ^°^'^^' 
that  when,  upon  the  sale  of  leaseholds,  the  vendor  retains 
possession  after  the  time  fixed  for  completion,  he  must  pay 
an  occupation  rent  to  the  purchaser,  and  receive  interest 
upon  the  purchase-money. 

Where  the  price  is  payable  by  instalments,  and  nothing  is  "Where  price 

1/1  1  •      payable  by 

said  as  to  possession,  it  would  appear  that  the  purchaser  is  instalments. 
entitled  to  possession  only  from  the  time  of  paying  the  last 
instalment  {x). 

The   rule,  however,  that  a  vendor   retaining  possession  The  general 

rule  is  subject 

after  the  time  fixed  for  completion  must  pay  an  occupation  to  variation, 
rent  to  the  purchaser  is  not  an  invariable  one.     Thus,  where 
on  a  sale  to  a  railway  company  the  delay  in  completion 
was  solely  attril.)utable  to  the  purchasers,  and,  under  the 

((0  10  Ves.  510  ;   and  see  C/iff^/i am  [x)  Kcniicy   v.    Wexham,   G    Madd. 

V.  Stirrtcvaiii,  3  Uc  G.  &  S,  468.  335,  a  case  of  an  annuity. 


vnr-.  II. 
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Chap.  XIIL  pressure  arising  from  their  default,  the  vendor  continued  to 
^^^^'  ^'  occupy  tlie  premises  for  his  business,  which  he  carried  on 
for  his  own  benefit,  the  company  were  held  liable  to  pay 
interest  upon  the  purchase-money  as  from  the  date  fixed  for 
completion,  without  being  entitled  to  any  allowance  for 
occupation  rent  Qj). 

Vendors  So  where,  upon  a  sale  of  the  lease  of  a  public  house,  and 

Be2ion°of^°"    the   stock   in  trade,  the   purchaser  wrongfully  refused   to 
trade  premises  p^pfQ^.j^-i  ^he  contract,  and  the  vendors  retained  possession 

yet  not  huld        i  '  -^ 

liable  to  occu-    aud  Carried  on  the  business,  the  purchaser  was  compelled  to 

pation  rent,  .  i     i  n  i  •   i 

pay  niterest  on  his  purchase-money,  and  also  all  sums  which 
the  vendors  had  laid  out  for  the  rent,  taxes,  and  other 
necessary  outgoings,  with  interest ;  and  v^as  not  allowed  to 
charge  the  vendors  with  an  occupation  rent  (r).  It  may 
be  observed  of  this  case,  that  the  vendors  could  not  have 
discontinued  the  business  without  incurring  the  risk  of  the 
property  being  seriously  depreciated  while  the  completion 
of  the  contract  yet  remained  uncei'tain  :  but  it  v/as,  never- 
theless, held  on  appeal,  that  they  carried  it  on  at  their  own 
risk,  (and,  it  is  presumed,  for  their  own  benefit,)  subject  to 
their  liability  to  account  to  the  purchaser  for  so  much  of 
the  stock  included  in  the  contract  as  they  had  actually 
disposed  of 


What  a  suf- 
ficient appro- 
priation (if 
purcha?e- 
money  to 
relieve  pur- 
chaser from 
interest. 


The  cases  do  not  seem  to  define  satisfactorily  what  is  a 
sufficient  appropriation  of  money  1  jy  the  purchaser  to  relieve 
him  from  the  liability  to  interest.  In  Winter  v.  Blades  (a), 
tlie  purchaser,  upon  entering  into  the  contract,  paid  into  his 
general  account  at  his  banker's  a  sum  less  than  the  purchase- 
money,  but  which,  together  with  his  existing  balance,  ex- 
ceeded the  purchase-money  :  and  until  completion  his  balance 
was  never  less  than  the  purchase-money,  except  for  a  period 
of  three  days  ;  and  the  Court  discharged  him  from  payment 


(y)  Lerjgott  v.  Mclrop.  R  Co.,  L.  K. 
5  C'h.  Ap.  716  ;  but  the  vendor  liad 
to  pay  the  outgoings  during  his  occu- 
p.ancj'. 

(c)  Dahin  v.  Co/^c,  2  Paiss.  17G. 


(«)  2  Sim.  &  St.  393  ;  and  see  Ker- 
shaw V.  KersMiv,  L.  R.  9  Eq.  CG  ; 
where  the  money  was  transferred  to  a 
separate  account. 
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of  interest,  in  respect  of  the  difference  between  his  average     Chap.  XIIL 
balance  for  the  period  between  the  date  of  his  notice  to  the  ' 

vendor  and  completion,  and  his  average  balance  for  three 
years  immediately  preceding  the  contract :  thus  establishing 
(apparently,)  two  j^i'inciples ;  viz.,  first,  that  appropriation 
of  a  25fn'i^  of  the  purchase-money,  coupled  with  the  fjict  of 
the  residue  being  immediately  appropriable,  relieves  the 
purchaser  from  payment  of  interest  j^ro  tanto ;  and  secondly, 
that  payment  into  his  general  banking  account  is  an  appro- 
priation :  the  latter  (if  not  the  former)  of  which  seems  to  be 
disapproved  of  by  Lord  St,  Leonards  (6) ;  and  both  appear 
to  be  questionable. 

Lord   St.   Leonards   observes,   "  If   the   money  was   not  Actual  loud 
actually  and  bond  fide  appropriated  for  the  purchase,  or  the  tion  reuuiine!' 
purchaser  derived  the  least  advantage  from  it,  or  in  any 
w^ay  made  use  of  it,  the  Court  would  compel  him  to  pay  in- 
terest."    If,  therefore,  the  purchaser  pay  the  money  into  a  Payment  into 
bank  at  which  he  has  an  account,  it  is  at  least  prudent  to 
make  the  payment  to  a  separate  account.     In  many  of  the 
joint-stock  banks  interest,  at  a  rate  somewhat  lov/er  than 
the  ordinary  rate,  is  allowed  upon  sums  deposited ;  and  it  is 
conceived,  that,  in  such  a  case,  if  the  money  v/ere  payable 
at  call  or  upon  short  notice,  the  purchaser  upon  giving  the 
usual  notice  to  the  vendor  would  escape  liability  in  respect 
of  the  difference  of  interest. 


When  it  appears  that  some  considerable  time  must  elapse  Purchaser 

iccGQin*"*  to 

before  the  title  can  be  perfected,  and  the  purchaser  agrees  doiay  cannot 
to  take  possession  and  pay  interest,  he  cannot,  (unless  there  ^^,'i'l'rJj^iate 
be  great  and   unexpected  delay,)  by  subsequently  appi'o-  r"!-chase- 
priating  the  purchase-money  and  giving  notice,  escape  his 
liability  to  interest  (c) ;  but  in  one  case  (d),  where,  subse- 
quently to  the  purchaser  being  let  into  possession,  a  diffi- 
culty arose  in  completing  the  title,  and  the  purchaser  paid, 

{h)  Sug,  G'2S ;  and  see  Macdonnell  (<■)  Biclinson  v.  Ilcroii,  Sug-.  G30,  n. 

V.  Ilardiivj,  7  Sim.  178  ;  and  see  Kir-  (d)  Kershaw  v.   Kcrshuii;  L.   II.   9 

shan-  V.  KcrsJiaw,  L.  Pv.  9  Eq.  50.  Eq.  5(5, 

F    2 


money. 


C30 

Chap.  Xlir. 
Sect.  4. 


Rule  where 
the  condition 
provides  for 
payment  of 
interest. 


MATTEBS  RELATING  TO   COMPLETION   OF   PURCHASE. 

to  ca  .sepamte  account  at  his  bankers,  a  sum,  as  he  thought, 
sufficient,  but  which  was  not  quite  sufficient  to  answer  his 
purchase-money,  and  gave  notice  of  the  payment  to  the 
vendors,  wdio  merely  objected  to  the  form  of  the  notice ;  the 
appropriation  was  treated  as  valid  pro  tanto,  and  as  re- 
lieving the  purchaser  from  liability  to  interest.  In  the  case 
just  referred  to,  the  purchaser  seems  to  have  been  entitled 
to  take  possession  under  the  contract,  before  payment  of 
the  purchase-money. 

In  Esdaile  v.  Sf^'phenson  (f^).  Sir  John  Leach  laid  it  down 
that  where  there  is  an  express  stipulation  as  to  the  payment 
of  interest  by  the  purchaser  it  applies  to  every  delay,  how- 
ever occasioned ;  unless,  of  course,  the  delay  is  owing  to  the 
gross  misconduct  or  wilful  delay  of  the  ven<lor ;  and  after 
some  fluctuation  of  the  authorities,  to  which  Ave  will  shortly 
refer,  this  rule  is  now  well  established.     In  two  subsequent 
cases,  where  the  agreement  was  to  pay  interest  during  delay 
caused  "  by  any  unforeseen  or  unavoidable  obstacles  "  (/),  or 
"by  any  unavoidable  obstacle"  {[/),  it  was  held  that  the 
stipulation  did  not  apply  to  delays  in  making  out  the  title. 
Where,  however,  the  agreement  was  to  pay  interest  during 
delay  arising  "  from  any  cause  whatever  except  the  wilful  (h) 
default  of  the  vendor  "  (/),  or,  simply,  "  from  any  cause  w^hat- 
ever  "  (A'),  (an  expression  not  so  strong  against  the  purchaser 
as  the  former  one,  inasmuch  as  the  particular  exception  of 
"  Avilful  default "  increased  the  stringency  of  the  fi^rst  part 
of  the  sentence,)  it  was  held,  that   interest   was  payable 
during  delays  occasioned  by  the  state  of  the  title ;  but,  in 
the  latter  case  (/),  the  order  was  made  A^dthout  prejudice  to 


(e)  1  Sim.  &  Stu.  122 ;  and  see 
Jmes  V.  Mudd,  4  Russ.  118  ;  Matson 
V.  Swift,  5  Jur,  645,  R. 

(/)  MonlcY.  //((s/c/iSOH,  4  Russ.  121, 
n.,  which  cannot  be  reconciled  with 
Sir  J.  Leach's  previous  decision  in 
Esdaile  v.  Stejihenson. 

{;j)  Birch  v.  Podmure,  Sug.  63o. 

(h)  As  to  what  is  wilful  default,  see 
Elliott  V.   Turner,  13  Sim.  477;   Ex 


parte  Bradsliaic,  16  Sim.  174  ;  la  re 
the  Windsor,  Staines,  and  Southwestern 
II.  Act,  12  Beav.  522 ;  Gregory  v. 
Wilson,  9  Ha.  689,  i^ifrd,  s.  K). 

(/)  Oxcndeit  v.  Lord  Fahnoidh,  Sug. 
637. 

(1-)  G'rccHirood  \.  ChitrchiU,  8  Beav. 
413. 

,s'.  a 
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any  aiDplication  Ly  the  piircliaser  for  compensation ;  and  a    Chap.  xiiL 
different  decision  was  come  to,  Avhen  the  expresssion  was,        ^'''^^'  ^' 


"  if  from  any  cause  Avhatever  the  purchase-money  shall  not  "  ^'urchaser 

making 

be  paid  on,  &c.,  the  purchaser  muJdng  default  shall   pay  default." 
interest"   (nt)  ;  and,  of  course,  a  condition  containing  the 
words   "any  cause   whatever,"  even  without  anything   to 
qualify  their  ellect,  Avould  not  authorize  wilful  delay  on  the 
part  of  the  vendor  (??).    In  a  later  case,  where  the  expression,  "Purchaser 
upon  a  sale  by  the  Court,  was,  "  if  the  purchaser  shall  fail  mlidng  pay- 
in  making  such  payments  at  the  time  and  in  manner  afore-  ^^^^;' 
.  ,      ,  1  •  1  n  1  -^^  Visme  V. 

said,  then,  and  m  such  case,  from  whatever  cause  the  delay  De  Visme, 
may  have  arisen,"  interest  to  be  paid  at  61.  x>er  cent.,  and  no 
abstract  was  delivered  until  after  the  time  fixed  for  comple- 
tion, and  the  supplemental  abstracts,  showing  a  good  title, 
were  not  delivered,  although  repeatedly  applied  for,  until 
eighteen  months  after  the  time  fixed  for  completion,  and  the 
purchaser  at  the  commencement  of  the  delay  paid  the 
purchase-money  into  a  bank  at  a  low  rate  of  interest,  and 
gave  notice  thereof  to  the  vendors,  and  that  he  should 
require  compensation,  and  then,  upon  the  title  being  cleared 
W]},  o!)tained  an  order  for  a  conveyance  and  for  pa^anent  of 
his  purchase-money  into  Court,  without  prejudice  to  his 
right  (if  any)  to  compensation,  and  the  purchase  was  accord- 
ingly completed,  a  petition  for  compensation  in  respect  of 
the  loss  of  interest  was  dismissed  by  Sir  J.  Wigram,  V.-C, 
with  costs,  upon  the  ground  of  the  purchaser  having  com- 
pleted the  contract :  but  it  seems  to  have  been  admitted  that 
while  the  contract  remained  incomplete,  he  might  have 
obtained  relief,  or  might  probal)ly  have  abandoned  the  con- 
tract (o) :  and  the  decision  of  the  Y.-C.  was  reversed  by 
Lord  Cottenham  on  appeal :  his  Lordship  holding,  either  that 
interest  did  not  begin  to  run  until  the  delivery  of  an 
abstract  showing  a  good  title  ;  or  that,  if  the  conrlition 
bound  the  purchaser  to  pay  interim  interest,  he  was  entitled 

{m)  Dcnnliif/  V.  ]/cnderson,l'De(Jr.  (n)  See  Paion  V.  IhijcVs^  G  Madcl 

&  S.  689  ;  and  see,  at  Law,  Perry  v.  256. 

Smith,  1  Car.  &  M.  554  ;  stated  S('»r(>,  (o)  De  Visme  V,  Pe  Vlsmc,  13  Jur. 

p.  128.  205. 


638 


GUTTERS  EELATIXG   TO   COMPLETION   OF   PURCHASE. 


Chap.  XIII.    to  compensation  for  the  non-performance  l)y  tlic  vendor  of 
^'"'^-  ^-       bib  part  of  the  contract  00- 


But,  in  the  same  case,  it  having  been  decided  that  the  right 
to  interest  on  the  one  han<l,  and  to  the  income  of  the  estate 
on  the  other,  was  not  to  commence  until  a  good  title  was 
abstracted,  the  purchaser,  when  he  applied  for  it,  was  refused 
compensation  in  respect  of  his  money  having  been  compara- 
tively unproductive  in  the  interim  (it  having,  as  before  stated, 
been  paid  into  a  bank  at  a  low  rate  of  interest  upon  notice  to 
the  vendors).  His  Lordship  held  that  such  a  claim  could  not 
be  sustained :  that  the  vendors  being  in  default,  the  delay 
having  been  occasioned  by  their  not  performing  their  part  of 
the  contract,  w^erc  not  to  exact  from  the  purchaser  the  pay- 
ment of  interest  until  the  time  they  showed  a  good  title  on 
their  abstract:  but  they  were  not,  therefore,  to  make  compen- 
sation for  any  loss  not  arising  out  of  their  contract ;  such 
default  on  their  part  not  making  it,  in  his  Lordship's  opinion, 
necessary  or  proper  for  the  purchaser  to  lay  his  money  by 
and  make  it  unproductive,  for  the  purpose  of  throwing  the 
loss  of  that  unproductiveness  on  the  vendors :  and  that  it 
was  carr3'ing  tlie  principle  out  strictly,  to  postpone  the  time 
for  paying  the  purchase-money  till  the  time  a  good  title  v/as 
shown  (q). 


Remarks  on 
IJ,  Vi^.iie  V. 
JJc  Visme. 


This  decision  was  generally  disapproved  of,  and  seems  to 
be  open  to  criticism.  It  may  be  admitted  that  when  a  pur- 
chaser lias  agreed  to  pay  interest  and  take  the  profits  from 
a  specified  day,  notwithstanding  delay  arising  from  any 
cause  v/hatcver,  there  would  be  much  hardship  (at  least  in 
cases  where  personal  possession  of  the  property  is  essential 
to  its  due  enjoyment)  in  holding  this  agreement  to  extend 
to  a  delay  in  showing  such  a  title  as  would  justify  a  prudent 
purchaser  in  accepting  possession,  and    so    receiving    the 


(i>)  -^.   C.  on  ai-peal,  1  ilac.  &  (i.  adopted  the  latter  of   Lord   CotteU- 

836  ;  and  see  Rohcrtxon  v.  Skcfi07i,  12  ham's  two  alternatives. 
Bcav.  363.    In  Morris  V.  [Vood,8vpr(!,  (q)  1  Mac.  &  G.  353. 

p,  631,  Lord  Cranv.-orth  stated  that  he 
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equivalent  for  liis  interest.     But  if,  on  tlic  gi-ound  of  liaid-     Chap.  XIIL 

ship,  the  strict  words  of  the  agreement  (which  are  siilH-         ^^  •   • 

ciently  large  in  terms,  and    are    notoriously  intended  in 

practice,  to  extend  to  delays  in  making  out  the  title)  may 

be  disregarded,  surely,  on  tlie  like  principle,  the  purchaser 

(who  may  possibly  have  called  in  money  upon  the  faith  of 

the  vendor's  agreement  to  complete  on  a  certain  day)  ought 

to  be  allowed  to  a-ppropriate  and  re-invest  it  in  such  a 

manner  as  that  it  ma,y  produce  some  income  and  yet  bo 

ready  when  required,  and  to  throw  the  loss  of  interest  on 

the    vendor  (r).      In   the   particular   case,  the    purchaser, 

although  he  had  the  satisfaction  of  establishing  a  principle, 

seems  practically  to  have  been  leit  in  no  better  position 

than  that  in  which  he  v/as  placed  by  the  decision  of  the 

Vicc-Chancellor. 

Later  decisions  have    brought    tlie    doctrine    back    Into  lleccnt 
1     ji  1  •  ^  •  ^      •  T     t>  r>     clecisions. 

much  the  same  state  as  tnat  m  Vvdncli  it  Avas   beiore  JJe 

Visine  v.  De  Vlsme,  viz.,  tha,t  where  there  is  neither  vexatious 

conduct,  dealing  in  bad  faith,  nor  gross  negligence  (s)  on  the 

part   of  the  vendor,  the    special    condition  containing  the 

expression  "  from    any  cause    v/hatover,"  will    extend    to 

delays  fairly  arising  from  the  state  of  the  title  (f).     Thus, 

v/here  a  vendor  died    on    the  eve  of   completion,  having 

devised    the    estate    to   an  infant,  vdiich  rendered  a    suit 

necessary,  the  purchaser  was   held    liable  to    pay  interest 

from  the  time  originally  fixed  for  completion  (uJ) :  so,  also, 

where,  after  the  contract,  a  suit  was  found  to  be  necessary 

in  order  to  clear  the  title  (a)  :  and,  in  a  late  case,  whero 

there   v/as  a  contract  for  the   purchase   of   an    undivided 

moiety  of  an  estate  subject  to  a  lease,  and,  in  consequcnco 

of  the  owner  of  the  other  moiety  claiming  tlie  entirety,  and 

refusing  to  produce  the  deeds,  the  vendor  v/as  compelled  to 

()')  Sei  Di/s?n  V.  Uornhj,  4  De  G.  (■■')  Baana'.naii  v.  Clarle,  3  Drew. 

&  S.  4S1  ;  wheru,  however,  there  was  632  ;  ;i;id    see    Tevxrrt  v.  Laivson,   3 

no  special  condition.  Sma.  &  Gif.  307 ;   Viders  V.  Jlaiul^ 

(s)  See  18  Jixrist,  845.  26  Beav.  630. 

(0  See  Shendn  v.  SkaJcs2)eai'e,  5  De  (x)  Lord  Pahnmton  v.  Tvrna',  33 

a.  M.  &  G.  517  ;  17  Beav.  267.  Bcav.  524. 
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■  Chap.  XIII.  tile  a  l)ill  for  partition  against  him,  but  died  pending  the 
^'^^^^  ^-  suit,  having  devised  his  estate  to  infants,  and  there  was  a 
delay  of  eleven  years  before  a  title  was  made,  it  Avas  held 
by  Lord  Romilly  that  the  purchaser  was  not  under  the 
circumstances  compellable  to  complete  ;  but  that  if  he  elected 
to  do  so,  he  nnist  pay  interest  from  the  time  fixed  for  com- 
pletion (,y).  In  this  case  the  delay  was  not  wholly  caused 
by  the  ditticulties  of  the  title,  but  was  partly  attributable 
to  the  vendor.  There  had,  however,  been  no  appropriation 
of  the  purchase-money ;  and  the  purchaser,  Avho  was  not 
prejudiced  by  the  delay,  had  neither  threatened  to  rescind 
the  contract  nor  taken  active  measures  to  enforce  com- 
pletion. On  appeal  this  decision  was  affirmed  ;  and  Lord 
Justice  Turner  appears  to  have  considered  that  there  was 
no  obligation  on  a  vendor  to  enter  into  litigation  with  an 
adverse  claimant  in  order  to  perfect  his  title  {z) ;  but  it  is 
conceived  that  this  observation  must  have  been  intended  to 
apply  only  to  cases  where  the  vendor,  at  the  time  of 
entering  into  the  contract,  is  not  avrare  of  any  adverse 
claim  Avhich  may  probably  give  rise  to  litigation. 

The  rule,  however,  as  above  propounded,  afibrds  ample 
BCope  for  future  litigation  by  leaving  open  the  question  as 
to  what,  in  any  given  case,  may  be  considered  to  amount 
to  "  vexatious  conduct,"  "  bad  faith,"  or  "  <>toss  neoiio-ence." 
The  omission  to  deliver  any  abstract  whatever,  until  long 
after  the  time  fixed  for  completion,  is  primd  facie  gross 
negligence  which  avoids  the  condition  («) :  although  even 
such  an  omission  might  admit  of  a  satisfactory  explanation. 

The  mere  fact,  however,  of  the  abstracts  delivered  prior  to 
tlic  time  fixed  for  comjjletion  having  shoAvn  an  imperfect 
title;  or  having  been  supported  by  insuificient  evidence,  will 
not  negative  the  vendor's  claim  to  interest  (6),  even  in  cases 

[y)   KlUutms  V.   Glcidon,  34  Beav.  4'20. 

628  ;  L.  R.  1  Ch.  Ap.  200.  (j.)  Roidaj  v.  Adams,  12  Beav.  476 ; 

(2)  6'.  C,  1m  Pv.  1  Ch.  Ap.  208.  Cop-pc  v.  BaJcevxV,  1-3  Beav.  421. 
(a)   WoJlis  V.  /SV(?t/,  5   De  G.  &  S. 
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where  a  period  is  fixed  for  the  delivery  of  tlic  aljstract  (r) ;     chap.  Xlli. 
but  the  fact  of  the  completion  of  the  agreement  having   _J — 


been  intercepted  by  negotiations,  Avhich  resulted  in  a  varia- 
tion of  the  agreement,  has  been  considered  material  in 
fixing  the  period  from  which  interest  is  to  run  ((?), 

From  the    cases    cited    above,  it  will  be  seen  that  the  CuucluHidns 

,        „    .     .  IT-  11  .       to  Iju  drawn 

condition  as  to  the  payment  oi  interest  during  delay  in  from  the  re- 
completion  has  been  construed  most  strongly  against  the  gfjny,'^^^' 
purchaser ;  and  the  rule,  which  in  former  editions  we  ven- 
tured to  suggest  as  that  which  should  ultimately  prevail, 
has  in  a  great  measure  been  adopted ;  viz.,  that  the  con- 
dition— Avhether  with  or  without  the  words  "  from  any 
cause  whatever" — should  be  held  to  apply  only  to  the 
case  of  a  vendor  who,  selling  without  the  knowledge  or 
reasonable  suspicion  of  any  fact,  which  will  probably  pre- 
vent completion  within  the  time  specified,  subseej[uently 
uses  all  due  diligence  to  procure  completion  within 
such  time:  and  that  the  rule  should  not  be  broken  in 
upon  by  exceptions  based  upon  the  use  of  doubtful  ex« 
pressions  referring  to  "  default "  or  "  failure  "  on  the  part  of 
the  purchaser ;  expressions  which  in  some  cases  have  been 
resorted  to,  probably  rather  from  a  willingness  to  adopt  any 
plausible  ground  for  depriving  the  vendor  of  the  benefit  of 
that  which  proves  to  be  an  inequitable  stipulation,  than  from 
any  settled  judicial  conviction  that  they  were  intended  to  point 
to  a  dereliction  of  a  duty,  as  distinguished  from  the  mere  non- 
performance of  an  act,  by  the  purchaser.  And  in  adopting 
such  a  rule,  all  technical  distinctions  between  questions  of 
title,  and  questions  of  evidence  of  title,  and  questions  of  con- 
veyance, may  well  be  disregarded.  The  actual  or  implied 
stipulations  in  every  contract  which  fixes  a  time  for  com- 
pletion are,  that  the  vendor  shall,  Ijy  tliat  time,  do  three 

{(■)  See  Viclcrs  v.  Hand,  2G  BeaV.  456  ;  as  to  what  is  a  perfect  abstract, 

ggQ  see  Parr  v.   Lovcgrovc,  4  Drew.  17/ ; 

{d)  Sherunn  v.  Bhalcspeare,  5  De  G  and  vide  supra,  p.  281,  and  cases  thero 

M.  &  G-.  517  ;  and  see  Southby  v.  Iluit,  cited. 
2  My.  &  Cr.  207  ;  Dav.  Conv.  vol.  i. 
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CLap.  XIII.  distinct  tilings,  viz.,  abstract  a  sufficient  title,  verify  a  siiffi- 
__?!''^ll_  cient  title,  and  give  a  proper  conveyance  :  the  stipulation  on 
tlie  part  of  the  purchaser  is  that  he  shall,  on  the  specified 
day,  pay  the  purchase-money,  which,  if  not  then  paid,  is  to 
carry  interest.  If  then  the  money  is  not  so  paid,  the  only 
pertinent  inquiry  seems  to  be,  v/hether  the  purchaser  was  or 
was  not,  through  the  default  of  the  vendor,  so  situated  as  to 
be  unable  prudently  to  make  the  payment.  If  the  purchaser, 
beinn-  ready  with  his  money,  is,  through  the  default  of  the 
vendor,  obliged  to  keep  it  Avholly  or  in  part  unproductive,  it 
is  difficult  to  see  why  the  liability  to  interest  should  depend 
upon  the  circumstance  of  such  default  consisting  in  the  non- 
performance of  one  rather  than  of  another  of  the  vendor's 
several  stipulated  duties. 

Savor;/  v.  A  modern  case  (e),  before  the  Court  of  Queen's  Bench, 

Undcrifood.  ^Iq^q^^q^  attention  with  reference  to  the  present  subject.  It 
Vvas  that  of  a  vendor  selling  an  estate  in  mortgage,  and 
stipulating  that  the  purchase  should  be  completed  on  a  day 
earlier  by  some  months,  as  he  must  have  knoAvn,  than  the 
day  on  which  the  mortgagees  were  bound  to  receive  their 
money:  the  common  condition  was  held  to  apply;  the 
existence  of  the  incumbrance  was  not  a  question  of  title,  and 
the  purchaser  was  without  remed}^  Now  in  such  a  case  the 
e(iuitable  arrangement  would  seem  to  be,  that  the  purchaser, 
if  willing  to  run  the  risk  depending  on  the  equitable  rule  as 
to  the  consolidation  of  securities  (/),  should  take  a  conveyance 
of  the  equity  of  redemption,  with  a  covenant  by  the  vendor 
to  o-et  in  the  incumbrances  ;  and  should  retain  the  amount 
of  such  incumbrances  out  of  the  purchase-money,  paying 
such  interest  thereon  as  the  amount  so  retained  may  actually 
produce — and  the  vendor  keeping  down  the  interest  on  the 
incumbrances  :  or  that  the  purchaser,  if  not  Vv^illing  to  run 
the  risk  above  referred  to,  should  be  at  liberty  to  vacate  the 
contract.  To  allow  a  vendor,  who  has  contracted  to  do  that 
which  he  must  have  kno^nl  he  could  not  perform,  to  escape 

(e)  Savory  V,  Vndcrvmd,1Z  L,  T.  (/)  As  to  v.-hich  rWe  5!/iV«,  p.  503. 

in. 
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all  liability  for  his  OAvn  default,  and  at  the  same  time  to    Cha^  xin. 
enforce  the  performance  by  the  purchaser  of  his  reciprocal       ^""'-  ^- 
obligation,  is  merely  to  encourage  chicanery  in  the  prepara- 
tion of  contracts  and  conditions  of  sale. 

A  stipulation  ijinding  the  purchaser  to  pay  interest  during  Where  the 
delay  in  completion,  according  to  an  ascending  scale,  is  no"t  ?"pa"^entof 
in  the  nature  of  a  penalty  fi-om  which  ho  may  be  relieved    i"''";:^^*  -'''=■ 

r     ,  -^  '    cording  to  an 

but   a   separate   contract  vrhich    may  be   enforced   p^-ainst  ascending  , 
him  {cj).  °     "     ^'^^l^- 

Where,  after   the   title   had   been   accepted,   long   delay  Delay  caused 
resulted  from  notice  being  given  of  an  adverse  claim  which  chuiif"''^ 
was  subsequently  ascertained  to  l^e  unfounded,  the  purchaser 
was  held  liable  to  pay  interest  from  the  time  fixed  by  the 
contract  (//). 

An  agreement  which  reserves  to  the  vendor  the  rents  and  Agreement  to 
profits  of  the  estate  until  actual  completion,  precludes  any  pt^tr'''"'^ 
claim  to  interest  on  the  purchase-money  (/). 

A  purchaser's  silence  may  amount  to  acquiescence  in  the  Acquiescence. 
vendor's  claim  to  interest  {k) :  so,  too,  a  mere  repudiation  of 
liability  to  pay  interest,  not  followed  up  by  active  measures 
of  resistance  (/). 

It  was  considered  doubtful  in  one  ease  v^diether  the  Court,  As  to  cases 
upon  a  petition  under  the  Lands  Clauses  Consolidation  Act,'  l"'^  c\  Act, 
has  any  jurisdiction  to  direct  payment  by  the  company  of  ^^^^• 
interest  upon  purchase-money  which   has   been  paid  into 
Court,  but  has  remained  uninvested  {m) ;  and  it  has  since 
been  held  that  the  Court  has  no  sucli  jurisdiction  {n). 

[ij)  Herbert  v.  Sallshimj  and  Yeoi-'d  not  referring  to  interest. 

R.  Co.,  L.  E.  2  Eq.  221.  (/,•)  Ex  parte  Lord  IlardwUle,  1  Ue 

(h)  Grove  v.  Bastard,  1   De  G.  M.  G.  M.  &  G.  297. 

&  G.  79  ;  and  see  WilHams  v.  Glei^ton,  (!)    WiUiams  v.  Glcrdon,  vhi  supra. 

L.  R.  1  Ch.   Ap.  200,  affirming  S.   C.  (m)  See  Lx  parte  Lord  Ilardicickc,! 

3d  Beav.  528.  De  G.  M.  &  G.  30i  ;  in  this  case  the 

(0  Brooke  V,  Champernoimc,  4  CI.  company  were  ordered  to  pay  interest, 

&    Fin.    5S9  ;    and    see  Sinctland   v.  but  the  jurisdiction  was  given  by  con- 

Sinith,  1   Cro.    &  Mee.   585,  where  a  sent. 

like  effect  was  attributed  to  a  condition  (n)  Re  Crijstal  Palace  li.  Co.,  1  Jur. 

providing  for  payment  of  expenses,  but  N,  S.  995,  V.-C,  W. 
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Chap.  XlIL         The  vendor  cannot  claim  from  the  purchaser  interest  npon 

^^^^-  ^-        the  deposit  for  the  time  during  which  it  has,  through  the 

Deposit.  latter's  default,  been  retained  by  the  auctioneer  (o) ;  but  can 

claim  interest  upon  purchase-money  left  in  the  purchaser's 

hands,  to  ansA\-er  incumbrances  payable  at  a  future  date  (p). 

Whether  the  vendor  can  be  compelled  to  pay  interest  on  the 

deposit  seems  doubtful  (q). 

Income  tax.  In  paying  the  interest  the  purchaser  may  deduct  income 

tax  (r). 

Increase  of  The  vendor  may,  occasionally,  claim  an  increase  of  pur- 

money  in  re-     chasc-moncy,  upou  the  ground  01  an  excess  m  tne  actual 
in  quautiljr''  (piantity  of  the  estate  over  that  stated  in  the  particulars. 

As  to  quantity  By  tho  5  Geo.  IV.  c.  74,  ss.  1  and  2,  the  pole  or  perch  is  to 
-statutory  (.y^-^^g^j^  in  length  live  standard  yards  and  a  half ;  the  rood, 
1210  standard  sc|uare  yards;  and  the  acre,  4840  standard 
square  yards,  being  160  square  poles  :  and,  by  sect.  15,  after 
the  1st  May,  1825,  "  all  contracts,  bargains,  sales,  and  deal- 
ings which  shall  be  made  or  had  within  any  part  of  the 
United  Kingdom,  for  any  work  to  be  done,  or  for  any  goods, 
wares,  merchandise,  or  other  thing  to  be  sold,  delivered, 
done,  or  agreed  for  by  weight  or  measure,  where  no  special 
agreement  shall  be  made  to  the  contrary,  shall  be  deemed, 
taken,  and  construed  to  be  had  and  made  according  to  the 
standard  weights  and  measures  ascertained  by  the  Act ;  and 
in  all  cases  where  any  special  agreement  shall  be  made,  with 
reference  to  any  weight  or  measure  established  by  local 
custom,  the  ratio  or  proportion  Avliich  every  such  local 
weight  or  measure  shall  bear  to  any  of  the  said  standard 
weights  or  measures,  shall  be  expressed,  declared,  and  speci- 
fied in  such  agreement,  or  otherwise  such  agreement  shall  be 
null  and  void." 


(o)  Bridges  v.  Robinson,  3  Mer.  694.  bankruptcy,  see;  In  re  Po'jc,  1  Drli. 

{p)  Hwjkcs  V.  Kearney,  1  Sch.  &  L.  &  WaL  3L 
134  ;  Comer  v.  WaJhleij,  Sug.  677,  n.  (r)  BM  v.  Evnny,  1  K.  k  J.  216. 

(7)  See  Sug.  638  ;  but  allowed  in 


MATTERS  RELATING  TO   COMPLETION   OF   PURCHASE.  045 

The  5  &  G  Will.  IV.  c.  Go,  s.  G,  enacts  "  that  the  measure  Chap.  xill. 
called  the  Winchester  bushel  and  tlie  lineal  measure  called  ^'^  ^' 

the  Scotch  ell,  and  all  local  customary  measures   f.sV  shall  ^"'^^^^ 

•^  ^  /'  measures 

be  abolished."  abolished. 


Before  the  passing  of  these  Acts,  considerable  diversity  (kistomary 
existed  in  the  size  of  the  acre  (t)  ;  in  some  places  (as  in  the'acre"'*  "^ 
Cheshire)  the  customary  acre  contained  nearly  two  statutory 
acres ;  while,  occasionally,  the  variation  was  nearly  as  much 
the  other  way  (u).  The  applicaljility  of  the  15th  section  of 
the  Act  of  Geo.  IV.  to  contracts  for  sale  of  land  is  not 
altogether  clear  {x)  ;  but,  it  is  conceived,  that,  under  the 
later  Act,  any  quantities  mentioned  either  in  a  contract  or  a 
conveyance  would  be  referred  to  the  standard  measurement, 
without  regard  to  any  local  custom  (unless  expressly  re- 
ferred to)  Qj). 

Where  there  is  no  express  agreement  on  the  subject,  and  Vendor's 
the  contract  in  general  terms  includes  property  vrhich   it  pfnsltTonTr 

was   not   proposed   to   sell,   Equity   would   not   enforce   it  generally 

•^  questionable. 

against  the  vendor,  without  at  least  giving  him  compensa- 
tion (z) ;  but  we  are  not  aware  of  any  case  establishing  his 
general  right  to  additional  purchase-money,  merely  because 
the  estate  exceeds  the  quantity  stated  in  the  particulars. 
Since,  however,  if  it  were  sold  professedly  by  the  acre,  the 
excess,  if  taken,  must,  it  is  conceived,  clearly  be  paid  for,  it 
seems  to  follow,  from  the  doctrine  laid  down  in  Hill  v. 
BiicMey  (a)  (viz.,  that  where  the  quantity  is  stated  the  price 
must  be  considered  as  fixed  with  reference  thereto),  that  if 

(s)  See  on  the  construction  of  the  of  4840. 
Act,  as  to  dry  goods,  Evrjhes  v.  Hum-  (a)  Portman  v.  Mill,  2  Euss.  570. 

johreys,  3  El.  &  B.  954  ;  and  weights,  (x)  Sug.  324. 

&c.,  Jones  V.  Giles,  10  Exch.  119.  (//)   And  see    Portman   v.    Mil/,    2 

(/)    Owing    to    variations    in    the  Euss.  570. 
length  of  the  pole  or  measuring  rod,  (:)  See  Att.-Gen.  v.  Sitinll,  1  You. 

the  acre  always  containing  160  square  &    C.    559  ;    Marquis    Townslend   v. 

poles  or  rods.     Eight  yards  to  the  rod  Btangrcom,  6  Ves.  328  ;  see  Ti/hr  v. 

is  the  longest  which  has  come  under  Beversham,'R.e^.i.'Fmch,%(i',AJvanhii 

the    author's    observation.      It  gives  v.  Kinnaird,  2  Mac.  &  G.  1. 
10,240  square  yards  to  the  acre  instead  (a)  17  Ves.  394,  401. 
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Chap.  Xin.     called  upon  to  fulfil  the  contract,  he  might,  independently 

_Sect.J.    _   ^^  agreement,  refuse  to  complete  nnless  he  were  allowed 

compensation ;  and  this,  at  any  rate  as  regards  cases  where 

the  excess  is  considerable,  is  in  accordance  with  modern 

decisions  (6). 

Alleged  A  special  condition  for  compensation  has  been,  as  respects 

from'melsure-  different  lots  on  the  same  sale,  held  to  apply  as  well  in 
mgnt  being       favour  of  as  ao-ainst  a  vendor  (c) ;  but  this  was  on  a  special 
tomaryinstead  case,  and  not  in  a  suit.    Where  fields  described  as  "  fourteen 
t^^!^^      acres  more  or  less,"  were  sold  for  973/.,  under  an  order  of 
compensation.    ^^^^  Court,  and  with  the  usual  condition  as  to  misdescription, 
a  petition  stating  that  the  fields  in  fact  contained  twenty- 
seven   statutory  acres,  (the   acres   mentioned   in   tlie  par- 
ticulars being  intended  for  customary  acres,)  and  that  the 
real  value  was  IGOO/.,  and  praying  that  the  purchaser  might 
pay  the  difference,  or  that  the  property  might  be  re-sold, 
was  dismissed  with  costs  ((/).     The  decision,  however,  was 
chiefly  on  the  ground  of  delay,  four  years  having  elapsed 
since  the  sale ;  and  the  case  may,  perhaps,  be  considered  to 
differ  in  principle  from  cases  where  there  is  a  misstatement 
of  quantity,  incapable  of  being  explained  by  the  difference 
between  statutory  and  customary  measurement;  for,  possi])ly, 
the  purchasers  at  the  sale  might  have  bid  under  the  full 
impression  that  the  fourteen  acres  were  in  fact  customary 
acres,  and  this  was  alleged  to  have  really  happened.     Lord 
St.  Leonards'  comment  (e)  upon  the  case  is,  "  that  no  doubt 
it  would  be  difficult  in  such  a  case  to  make  a  hand  fide 
purchaser  buy  an  estate  twice  as  large  as  that  for  which  he 
had  contracted,  and  pay  double  the  amount  of  the  purchase- 
Difficulty  of      money  for  it :  "  and  it  may  be  doubted  whether  a  purchaser 
Ixponfive^mr!  Ought  ever  to  be  compelled,  under  such  conditions,  to  pay  a 
m^L^er^        sum    materially   exceeding    the    contemplated    amount    of 

(i)    See  Leslie  v.   Tompson,  9  Ha.  Irid'je  v.  Kirhnan,  25  L.    J.   Q.  B. 

273  ;  Ne%chy  v.  Paynter,  17  Jur.  483.  (K  S.)  89,  where  the  misdescription 

(r)  Leslie  V.  Tonqjson,  9  Ha.  2C8  ;  'i\as  against  the  purchaser,  and,  behig 

and  see  Painter  v.  Neicb)j,U  Ha.  20.  of  a  trivial  character,  was  held  to  bo 

((/)  Price  V.  North,  2  Y.  &  C.  020  ;  covered  by  the  condition. 

and  ride  supra,  p.   140,      See   Lc(k-  (c)  Sug.  320. 
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purchase-money ;  such  an  unexpected  ]ial)ihty  might,  it  is     Chap.  XIIL 
o1)vious,  be  often  productive  of  tlio  most  oppressive  and   U 


ruinous  consequences :  in  the  above  case,  the  Court  seems 
to  have  considered,  that  had  any  relief  been  granted,  it 
must  liave  consisted  in  avoiding  the  sale  altogether;  and 
thus  nullifying  the  condition.  There  seems,  hoAvevcr,  to  bo 
no  reason  to  doubt  that  such  a  condition  can  be  insisted  on 
by  a  vendor  as  defendant :  but  his  right  to  enforce  it  as 
plaintiff  has  yet  to  be  established. 

A  condition  that  "  the  description  and  (luantity  stated  are   C'ase  of  large 

■*-  1        exces.s  of 

believed  to  bo  correct ;  and  that  the  sale  shall  not  be  acreage,  and 
annulled  or  rendered  voidable,  neither  shall  any  compensa-  goain.st  com- 
tion  be  required  by  vendors  or  purchaser,  in  case  any  peuaation. 
inaccuracy  or  omission  shall  lie  discovered  therein,"  may 
bind  the  vendor,  although  there  has  been  a  gross  error, 
shared  in  by  all  parties,  as  to  tlie  acreage.  Thus  in  a 
curious  unreported  case  of  IValh'r  v.  Bavnett  (1864),  in 
which  the  writer  was  counsel  for  the  purchaser,  a  house 
and  grounds  near  London,  which  belonged  in  moieties  to  an 
eminent  London  solicitor  and  to  his  client,  were  advertised 
for  sale  by  private  contract,  by  a  well-known  firm  of  London 
estate  agents.  There  v/as  a  printed  form  of  contract,  with 
a  lithographed  plan,  but  no  scale.  The  property  was  de- 
scribed as  containing  "  about  ten  acres ;  "  and  there  was  a 
condition,  in  the  terms  above  stated,  as  to  misdescriptions. 
Upon  inspecting  the  property,  the  intending  purchaser  was 
incredulous  as  to  the  acreao-e  amountino-  to  ten  acres.  After 
some  correspondence  on  the  point,  v/hich  failed  to  satisfy 
him,  an  offer  was  made  in  writing  to  and  accepted  by  him, 
for  the  sale  of  the  property  for  10,000^.,  upon  the  terms  of 
the  printed  contract ;  but  subject  to  a  stipulation  that  if, 
upon  measurement,  the  land  was  found  to  contain  less  than 
ten  acres,  the  deficiency  should  be  made  up  by  a  slice  from 
adjoining  land,  also  belonging  to  the  vendors ;  notliing 
being  provided  in  respect  to  the  non-compensation  clause, 
so  far  as  such  clause  might  operate  against  tlie  vendors. 
The  land  was  not  measured  until  the  surveyors  on  each  side 
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Chap.  XIII. 
Sect.  4. 


met  for  tlio  purpose  of  setting  out  the  compensation-slice ; 
and  Avas  then  found  to  contain  not  less  tlian  ten  acres,  but 
upwards  of  eighteen  acres.  The  vendors,  upon  this,  refused 
to  complete,  excej)t  at  an  advance  in  price :  but,  uj)on  a  bill 
being  filed,  a  degree  for  a  conveyance  on  payment  of  the 
10,000/.  was  made  against  them,  by  Y.-C.  Stuart,  with 
costs :  and  their  advisers,  although  they  expressed  a  strong- 
disapproval  of  the  decision — which  may,  to  some  extent,  be 
attributable  to  the  special  nature  of  the  property — did  not 
venture  to  appeal  against  it. 


Case  of  de- 
ficiency of 
acreage,  and 
condition 
against  com- 
pensation. 


However,  in  a  late  case,  where  property,  sold  under  a 
decree  of  the  Court,  was  described  in  the  particular  as  con- 
taining 753  square  yards,  but  in  fact  contained  only  .573 
square  yards,  and  there  was  the  usual  condition  against  any 
conspensation  for  misdescription  being  allowed  by  either 
vendor  or  purchaser,  it  was  held  that  the  condition  was 
intended  only  to-  cover  small  unintentional  errors,  and  that, 
as  the  vendor  by  his  counsel  insisted  on  specific  perform- 
ance, the  purchaser  was  entitled  to  compensation  (/). 


Variations  in 
quality  of 
estate — no 
allowance 
semhie  in 
favour  of 
vendor. 


As  to  the  right  to  compensation  in  respect  of  variations 
in  the  quality  of  the  estate, — there  does  not  appear  to  be 
any  case  in  which  a  vendor  has  obtained  an  increase  of 
purchase-money,  upon  the  ground  of  the  character  of  the 
property  being  better  than  he  had  himself  described  it. 
And,  as  we  have  seen  (ry),  he  cannot  claim  any  allowance  for 
his  own  unaathorized  expenditure  upon  the  property  sub- 
sequentl}-  to  the  contract. 


Purchase- 
njoney,  how 
diminished. 


On  the  other  hand,  the  purchase-money  is  liable  to  be 
diminished  by  deductions,  either  in  respect  of  proceeds  of 
the  estate  received,  or  which  ought  to  have  been  received 
by  the  vendor,  and  which  belong  to  the  purchaser;  or  in 
respect  of  mere  deteriorations  to  the  estate ;  or  of  original 
defects  in  the  estate. 


(f)  WhUtcmorc  v.  Whiiiemore,  L.  T!. 
Eq.  C0.3  ;  and  ride  iuprd,  p.  142. 


('/)  Supra,  p.  24?,  n.  {ii). 
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As  to  deducfcions   of  tho   first   descriptions  ; — AVc   liavo     Chap.  Xlll. 

already  seen  that  the  entire  inheritance  helongs  to  the  pur- '_'_ 

chaser  from  the  date  of  the  contract  (h) ;  but  that  the  profits  f/^.^tTte  ru- 
or  income  belono-  to  him  only  from  the  time  fixed  for  com-   cc-ivetl  or 
pletion.     If,  therefore,  timber  be  blown  down  (*),  or  felled,  Lave  been 
or  stone  or  materials  be  quarried  or  w^orked,  after  the  date  of  vendor!  ^^ 
the  contract,  the  proceeds  must  be  accounted  for  at  com- 
pletion :  so,  the  vendor  must   account  for  such  rents  and 
profits  as  he  has,  or  might,  but  for  his  wilful  default  (/•), 
have  received  from  the  time  appointed  for  completion  up  to 
such  time  as  the  purchaser  has,  or  might  safely  have,  taken 
possession  (/)  :    and,  in  one  case,  where  many  years  delay 
had  occurred  by  the  default  of  the  vendor,  who  had  received 
part  of  the  purchase-money  and  retained  possession  of  the 
estate,  he  was  charged  with  interest  at  4/.  j»>c'y'  cent,  upon  a 
proportionate  part  of  the  rents  Cm). 

As  to  deductions  of  tlie  second  description ; — The  vendor  By  amount  of 
from  the  date  of  the  contract  liolds  the  estate  in  trust  for  the  to  estate, 
purchaser,  subject  to  payment  of  the  purchase-money  ;  Avith  a  ^f  vemlor^" 
right, until  the  time  fixed  for  completion, to  receive  the  interim 
profits.     If,  therefore,  by  his  -wilful  acts  (//),  or  mere  negli- 
gence ((>),  he  cause  or  permit  the  property  to  deteriorate, — as 
by  allowing  hedges  and  fences  to  get  out  of  repair,  or  the 
land  to  remain  uncultivated  (p),0Y  by  an  improper  course  of 
huslmndry  (q),  or   l)y  ejecting   tenants,   or   acting   so   im- 
providently  as  to  occasion  their  loss  (r), — the  purchaser  is 
entitled  to  an  allowance :  and,  of  course,  deterioration  ma}^ 
be  of  such  a  nature,  or  to  such  an  extent,  as  to  relieve  him 
from  the  contract  (s) :    and  the  vendor   must   ans\ver  for 
deteriorations  occasioned  by  the  conduct  of  his  tenant,  even 

(/()  Sa^yd,  p.  248.  (o)  See  BcjaiCs  Canal  Co.  v.  Ware, 

(i)  Siq^rd,  p.  243.  23  Beav.  575. 

(k)  Acland  v.  Gakford,  2  Madd.  28;  {p)  Poster  v.  Deacon,  3  ^Nladd.  304  ; 

Wilson  V.  Clapliain,  1  Jac.  &  W.  36  ;  Townsead  v.  Chanipernownc,  "  Y.  &  ('. 

see  Crosse  v.  Dul-e  of  Beaufort,  5  Do  505,  508. 
G.  &  S.  7  ;  tide  supra,  p.  C28.  (7)  Lord  v.  «uv;i.s,  1  Y.  &  C.  '222. 

{I)  ride  supra,  iK  G-IS.  {,)    Harford  \.    I'urrl.r,    1    Madd. 

(,/0  Jiurlon    V.    Todd,   1   S\v.  255.  532. 
See  the  order,  !h.  263,  264.  (s)   Vide  Infra,  C'h.  XVIII. 

(n)  3  Madd.  39.5. 
VOL.  n.  Q 


f  C: 


650  MATTERS  RELATING  TO   COMPLETION   OF  PURCHASE. 

Chap.  xrir.  although  the  lease  has  expired  (t)  :  but  not  for  deteriorations 
after  the  time  fixed  for  completion,  if  the  title  shown  were 
such  that  the  purchaser  ought  to  have  taken  possession  (h). 

Phillips  V.  ^^1^  i^^  ^  ^^^^y  recent  case  (x)  the  rule  as  to  a  vendor's 

Sylvester.  liability  for  deteriorations  to  the  estate  was  carried  much 
further  than  in  the  cases  to  which  we  have  just  referred. 
There  was  a  dispute  between  the  vendor  and  purchaser  as  to 
what  was  included  in  the  contract,  the  latter  claiming,  and 
the  former  not  admitting,  that  a  small  strip  of  land  formed 
part  of  the  purchase  ;  pending  the  dispute,  the  vendor  (y) 
refused  to  give  up  possession  of  the  estate,  except  upon  pay- 
ment of  the  whole  purchase-money,  and  took  no  steps  either 
to  procure  a  tenant  for  the  property,  or  to  preserve  it  from 
dilapidation.  After  fruitless  negotiations,  extending  long 
past  the  time  fixed  for  completion,  the  vendor  filed  a  bill 
and  obtained  a  decree  for  specific  performance,  excluding  the 
strip.  It  was  held  by  Lord  Selborne,  C,  affirming  Lord 
Romilly,  that,  as  a  set  off"  to  the  interest  payable  by  the 
purchaser  under  the  contract  on  his  purchase-money,  the 
vendor  must  be  charged  with  what  he  would,  but  for  wilful 
default,  have  received  for  rent,  and  also  with  the  dilapida- 
tions ;  and  accounts  between  the  parties  were  directed  on 
this  footing.  It  was  admitted  that  the  delay  in  completion 
was  solely  a,ttributable  to  the  purchaser,  and  that  the  vendor 
in  refusing  to  give  up  possession  acted  only  within  his  strict 
rights ;  but  it  was  held  that  having  retained  possession,  ho 
was  under  the  same  obligations  as  any  other  person  who, 
having  a  charge  on  the  land,  insists  on  the  possession 
of  the  land  itself  as  a  further  security.  This  decision 
was  strongly  disapproved  of  V)y  Sir  George  Jessel,  M.  E.., 
when  the  cause  came  on  before  him  for  further  considera- 
tion. As  his  Honour  remarked,  the  reasoning  upon  which 
it  is   based  is  wholly  inconsistent  with   the  law  as   laid 

(0  3  Madd.  305.  Ap.  173. 

(«)  Binks  V.  Lord  Rolehy,   2  Sw.  (//)  The  dispute  was  in  fact  between 

222,  226  ;  Minchin  v.  Nance,  4  Beav.  the  purchaser  and  the  reju-esentatives 

332.  (if   the  vendor,  who  had  died  shortly 

(x)  Pliillijis  V.  Sylvester^  L.  11.  8  Ch.  after  the  contract. 
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down  by  the  Court,  in  Sherivin  v.  ShalrRpeavr,  and 
followed  in  subsequent  cases.  A  vendor  wlio  retains  pos- 
session of  the  estate  until  completion  of  the  purchase, 
does  so,  not  in  the  character  of  a  mortgagee  for  better 
protecting  his  lien  for  unpaid  purchase-money,  but  in  the 
character  of  a  trustee  (using  the  term  in  a  qualified  sense, 
and  not  as  implying  the  active  obligations  of  an  ordinary 
trusteeship)  for  the  purchaser;  and,  as  in  the  case  of  a 
trustee,  so  cl  fortloii,  in  the  case  of  a  vendor  so  circumstanced, 
it  is  only  under  special  circumstances  that  he  ought  to  l)o 
charged  with  wilful  default  as  respects  the  due  preservation 
of  the  property;  especially  where,  as  in  the  case  just  referred 
to,  the  non-completion  of  the  purchase  by  the  appointed 
time  is  occasioned  by  the  purchaser's  own  default.  If  the 
rule  were  otherwise,  a  vendor  might  find  himself  compelled 
to  make  a  heavy  outlay  for  repairs  or  the  like  (as,  e.g.,  on 
the  sale  of  a  mill  and  machinery),  which  might  be  objected 
to  by  the  purchaser  as  unnecessary  or  improper ;  and,  unlike 
a  mortgagee  or  trustee,  he  would  have  no  means  except  by 
a  suit,  or  possibly  by  a  sunnnons  under  the  37  &  38  Vict. 
c,  78  {z),  of  recovering  from  the  purchaser  the  amount  which 
he  has  so  expended. 


Chip.  XIIL 
Sect.  4. 


So,  also,  compensation  may  be  due  to  the  purchaser  out  of  Abatement  in 
the  purchase-money  in  respect  of  original  defects   in   the  money  hi* 
estate,  either  as  respects  its  quantity,  or  quality,  or  the  extent  ^''^.^'^^'''/f 
of  the  vendor's  interest  therein.     It  may  be  convenient  here  fects  in  estate. 
to  consider  those  questions  which  relate  merely  either  to  the 
quantity  or  quality  of  the  estate;   reserving  for  separate 
discussion,  under  the  head  of  specific  performance,  those 
questions  which  are  in  fact  questions  of  title  {a). 

The  purchaser  will  be  entitled  to  compensation  for  a  Abatement 
deficiency  in  quantity,  even  although  the  estate  be  not  sold  deficiency^ 
professedly  by  measurement  (h) :  and  althouoh,  of  course,  he  ^''^*'^""^''  ^^\^ 

■^  »/       ./  \   /  &    )  >  not  prof esseiUy 

could  not  claim  compensation  if  it  appeared  that  he  contracted  ■'^••i^i  ^y  the 

acre. 


(;)  Sect.  9. 

(a)  Vide  infra,  Ch.  XVII  I. 


(J>)  Hill  V.  BacUcy,   17   Ve.s.  S94, 
401  ;  Kinff  v.  V,'iJiO)i,  6  Beav.  1 24. 
G  2 
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■with  a  knowledge  of  the  deficiency,  such  knowledge  will  not 
be  assumed  from  the  fact  of  his  being  intimately  acquainted 
with  the  property  (c),  or  even  being  the  occupying  tenant  {<!) : 
nor  is  the  right  to  compensation  precluded  by  a  condition 
that  ho  shall  not  object  to  complete  his  purchase,  if  the 
quantity  should  turn  out  less  than  that  stated  in  the  par- 
ticulars (e);  nor  by  acts  which  amount  to  a  waiver  of 
objections  to  the  title  (/'). 


As  ♦.0  the 
effect  of  the 
expressions 
"  by  estima- 
tion," "more 
or  less,"  &c. 


What  de- 
fidency  they 
will  cover. 


The  above  rule,  where  the  estate  is  professedly  bought  by 
the  acre,  or  (which  is  the  same  thing)  (r/)  where  the  quantity 
is  stated,  and  there  is  nothing  to  rebut  the  ordinary  pre- 
sumption of  piice  having  been  iixed  with  reference  to  quan- 
tity, may,  it  is  conceived,  be  strictly  enforced,  where  no 
words  are  introduced  to  qualify  the  statement  as  to  quantity. 
The  qualifying  expressions,  "  by  estimation,"  and  "  be  the 
same  more  or  less,"  are,  however,  in  very  general  use  ;  and 
the  cases  do  not  seem  to  define  their  precise  effect  (It) :  they 
have  been  held  to  include  a  small  adjoining  strip  of  land 
over  which  the  grantor  had  exercised  acts  of  ownership, 
although  the  dimensions  and  l)0undaries  of  the  property 
conveyed  were,  stated  in  the  description  (/) ;  so,  on  the  other 
hand,  they  have  been  held  to  cover  a  deficiency  of  upwards 
of  five  out  of  forty-one  acres  (/.-) ;  but  not  of  100  out  of 
349  acres  (/) ;  so,  in  a  case  of  Gdl  v.  Watt^on  (m),  similar 
expressions  were  not  allowed  to  cover  a  deficiency  of  two 
acres  in  two  closes  forming  part  of  a  much  larger  estate,  the 
quantity  of  the  t\vo  closes  being  stated  to  be  (according  to 
a  specified  'plan)  8  a.  1  r.  4  p. 


(r)  See  HharUd  m  v.  SidrUffc,  1  Do 
G.  &  S.  609. 

{(l)  Klnrj  V.  Wilson,  C  Beav.  124. 

(c)  Frost  V.  Brewer,  3  Jur.  1G5. 

(/)  Cahraft  v.  Itochuci,  1  Ves.  J. 
221. 

(i/)  17  Ves.  401. 

(/t)  See  Marquis  Towiishend  v. 
Stanr/room,  6  Ves.  328,  341  ;  Hill  v. 
Jiur/dey,  17  Ves.  394 ;  Neale  v.  Parkin, 
1  Esp.  229;  ,4/ion.,  cited  Freem.  C.  C. 
106  ;  Uavis  v.  Shepherd,  I..  11.  1  Ch, 


Ap.  416,  418. 

(/)  Dtndy  v.  Simpson,  6  Jiir.  N.  S. 
1197  ;  8  C.  B.  N.  S.  1058  ;  affirmed 
7  Jur.  N.  S.  1058. 

(/•)  Winch  V.  Winchester.  1  Ves.  & 
B.  375. 

(I)  Portman  v.  Mill,  2  Euss.  570. 
N.  B.  In  this  case,  the  deficiency  ap- 
pears to  have  heeii  in  the  cultivated 
land. 

(w)  Siig.  325  ;  and  see  Ledic  v, 
Tompson,  9  Ha.  208,  273. 
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In  a  modern  case,  on  a  sale  by  auction,  the  property  was.    Chap.  XIII. 

by  an  unintentional  error,  described  as  containing  "  an  area   ' 

of  7083  square  yards,  or  thereabouts,"  when  in  fact  it  con-  ^Jcf^SM'/A 
tained  only  43o0  square  yards.  By  the  10th  condition  it 
was  provided  that  if  the  purchaser  should  make  any  requisi- 
tion as  to  title,  compensation,  &c.,  which  the  vendor  should 
be  unwilling  to  comply  with,  the  latter  should  have  the 
usual  power  of  vacating  the  sale  ;  and  by  the  l7th  condition 
the  admeasurements  were  "  to  be  presumed  correct,"  and  no 
compensation  allowed  or  required  in  respect  of  any  in- 
accuracy. The  purchaser,  after  having  taken  possession, 
and  after  the  date  fixed  for  the  completion  of  the  contract, 
claimed  compensation,  whereupon  the  vendor  elected  to 
rescind  the  contract.  On  a  bill  by  the  ]3urchaser  for  spcciiic 
performance  with  a  compensation,  V.-G.  Stuart  decreed 
specific  performance,  but  only  upon  payment  of  the  purchase- 
money  in  full :  the  purchaser  being  willing  to  take  the  land 
at  tlie  full  price  rather  than  lose  it  altogether.  On  appeal, 
this  decision  was  affirmed  by  Lord  Westbury :  but  his 
Lordship  in  his  judgment  expressed  his  opinion  that  the 
17th  condition  was  intended  to  cover  only  the  consequences 
of  inconsiderable  errors ;  and  intimated  that  upon  the  caso 
before  him  the  condition  could  not  have  been  enforced  by 
the  vendor  had  he  been  plaintiff  instead  of  defendant  in  a 
suit  for  specific  performance  (vi).  On  the  sa,me  principle  in 
a  later  case,  v»diere  the  contract  v/as  for  the  sale  of  an  estate 
containing,  21,750  acres,  the  actual  acreage  being  afterwards 
ascertained  to  be  only  11,814  acres,  and  the  price  appeared 
to  have  been  fixed  Avith  reference  to  the  rental,  the  Court 
refused,  at  the  suit  of  the  purchaser,  to  decree  specific 
performance  on  payment  of  the  purchase-money,  less  a 
proper  compensation  for  the  deficiency  in  quantity  (a). 

Where   land   is   described    particularly,   l>y   stating   not  >S'cmWc— only 
only  the  acres  but  also  the  roods,  or  roods  and  poles,  the  the  fractional 

parts  y£  th(i ' 
(«)   Curdinjleij  v.   Chccsehorovjh,  8       Koport)  was  in  cflcct  an  a2>peal  from 
Jur.  N.  S.   585,   755  ;    Whittemore  v.       the  author'u  opinion  given  as  rijferee, 
WIdttcmorc,  L.  R.  8  Eq.  603  ;  svpra,  (o)  Earl  of  D'lrham  v.  Lcjnnl,  11 

pp.  141,  G4S.   The  former  caso  (.<ee  the      Jm-.  N.  S,  70G. 
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Chap.  XIII.  qualifying  expressions  "  by  estimation,"  "  more  or  less,"  or 

'  "  thereabouts,"  cannot,  perhaps,  be  held  to  provide  for  more 

delcriptkm  ^^^  ^^^^^  inaccuracies  in  the  roods  or  poles  (p) :  and,  of  course,  a 

particuLarizes  vendor  camiot,  in  any  case,  rely  upon  such  expressions,  if  he 

parts.  fraudulently  misstate  the  quantity  (q). 


Purchaser's 
right  confined 
to  compensa- 
tion. 


Purface  defi- 
ciency on  sale 
of  woods. 


Abatement  in 
purchase- 
money  in 
respect  of 
deficiency  in 
quality  may 
be  claimed, 
when. 


The  purchaser's  right  is  strictly  to  compensation,  and  not 
necessarily  to  an  abatement  of  purchase-money  propor- 
tionate to  the  surface  deficiency :  thus,  where,  upon  the  sale 
of  woodlands,  the  value  of  the  timber  was  correctly  stated, 
but  the  land  was  represented  to  contain  more  by  twenty-six 
acres  than  the  actual  quantity,  he  was  allowed,  as  compen- 
sation, the  estimated  value  of  twenty-six  acres  of  woodland 
minus  the  wood  (;•).  The  case  is  valuable  as  illustrating  a 
principle  ;  but,  as  a  decision  between  parties,  its  justice  may 
be  thought  questionable  :  for  it  is  clear  that  in  purchasing 
woodland  (unless  there  be  no  grovAvg  t'lriiber),  the  value  of 
the  estate  depends,  not  only  upon  the  present  worth  of  the 
timber  and  of  the  land  apart  from  it,  but  upon  the  two 
taken  together,  with  reference  to  the  relative  situations  of 
tlic  trees  being  such  as  to  afford  them  sufficient  nourishment 
and  full  sj)ace  to  arrive  at  maturity. 

As  respects  the  quality  of  the  estate, — A  purchaser,  it 
appears,  may  claim  compensation  in  respect  of  any  deficiency 
which  "  admits  of  a  certain  estimation"  (s)  :  for  instance,  he 
may  claim  it  for  dilapidations  of  a  house  described  as  "  in 
good  repair"  {t) ;  or  for  the  want  of  cultivation  of  land 
described  as  being  in  "  a  high  state  of  cultivation"  {u) ;  or 
for  the  want  of  a  natural  water  supjply,  where  a  manu- 
factory in  a  place  abounding  in  springs  was  described  as 
well  supplied  with  water,  and  there  was  in  fact  only  an 
artificial  supply  on  payment  of  a  water  rate  (./;) ;  but  not  for 


(p)  17  Ves.  401  ;  9  Jarm.  C.  by  S. 
37. 

(<l)  1  Ves.  &  B.  377  ;  Dnhc  of  Nov- 
folk  V.  Worthy,  1  Camp.  340;  Sug. 
825. 

{r)IIiU  V.  BucUcy,  17  Ves.  394; 
Bee  form  of  order,  Seton,  619, 


(.■?)  10  Ves.  508. 

{t)  Dyer  v.  Ilnrr/rave,  10  Ves.  505  ; 
Grant  v.  Munt,  G.  Coop.  173. 

('/)  Dyer  V.  Ilaryrnve,  ubi  siip7-a. 

(x)  Lcylaml  v.  Illin'jioorth,  2  De  G, 
F.  k  J.  248. 
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that  which  does  not  admit  of  a  pecuniary  equivalent :  for    Chap.  XIII. 

,  ,     ,  iSect.  4. 

instance,   it   is   doul^tful   whether    compensation    could    be  

claimed  in  respect  of  the  land  lying  dispersed,  instead  of 
within  a  ring  fence,  as  described  {y) ;  although  such  a  varia- 
tion mio-ht  be  sufficient  to  avoid  the  sale  :  and  he  cannot 
claim  compensation  in  respect  of  a  misdescription  known  to 
him  when  he  entered  into  the  contract  (z). 

If  the  vendor  have  received  the  purchase-money,  ho  must.  Interest  on 

abatement. 

in  refunding  the  amount  of  abatement,  pay  nitercst  upon 

it  GO- 

If  the  purchaser,  without  the  vendor's  sanction,  invest  Investment  of 

i  '  •  1        p     1        purcbase- 

the  purchase-money,  he  of  course  takes  all  the  risk  of  the  money ;— loss 

investment,  and  is  entitled  to  the  profit,  if  any;  but  the  ^"^  S^^" '^'^• 
risk  and  possible  benefit  of  the  investment  are  alike  shifted 
to  the  vendor  if  it  be  made  with  his  approval  (h). 


(o.)    As  to  execution  hy  the  IXUiieS.  Section  5. 


As  a  a-cneral  rule,  a  purchaser  may  insist  on  having  the  As  to  exenn- 

»  '        ^  "^  tiou  by  the 

conveyance  executed  in  his  OAvn  presence,  or  attested  by  a  vendor, 
witness  of  his  OAvn  selection  (c) :  but  the  rule  is  not  in- 
variable ;  and,  in  the  absence  of  special  circumstances,  ought 
not  to  be  insisted  on,  where  it  cannot  reasonably  be  com- 
plied Avith  (r?). 

In  fact  manv  of  the  o'oneral  rules  laid  down  in  the  present  General  rnles 

-J  '=>  ^     .       as  to  vendors 

work,  relating  to  the  liability  of  vendors,  in  respect  to  their  duties  may  be 
personal  action,  must  be  considered  to  depend  in  some  inde-  eJrciIm'iltan^cs. 
finable  degree  upon  the  extent  and  value  of  the  property 
agreed  to  be  sold  and  the  personal  status  of  the  parties. 
Requisitions  on  the  part  of  a  purchaser  which  might  be 

{y)  S.  C.  ;  Fcivstcr  v.  Turner,  6  Jur.  (i)  BurrovfjTics  v.  Broivnc,  9  Ha. 

144.  609,  613. 


530. 


{z)  See  last  note.  (c)  ViMy  v.  Chaplin,  4  Drew.  237  j 

(«)  Fcrrjuson  v.  Tadman,  1    Sim.       2  De  G.  &  Jo.  468.  tr  ,    ^    /O  (f  P  f>  ^i 

0,  {d)  S.  C,  c/  <Z<u  ^-^  X  ^  .dTa^uM.  L-J<.  "^ ^      ■ 
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Chap.  XIII.     perfectly  reasonable  upon  the  sale  of  a  considerable  estate, 

'  or  even  on  a  small  transaction  between  parties  in  the  same 

rank  and  station  in  life,  might  be  evidently  unreasonable 
if  insisted  upon  in  a  petty  transaction  between  parties  of 
widely  different  stations  and  positions.  So,  too,  other  cir- 
cumstances personal  to  tlic  vendor  may  occasionally  render 
that  an  unreasonable,  which  would  otherwise  be  a  reasonable, 
recjuisition  on  the  part  of  a  purchaser. 


Section  6.  (G.)  To  tvhoTii  and  hovj  purchasc-mone^j  sltouhl  he  paid. 


To  whom  and 
how  purchivse- 
money  should 
be  paid. 


The  agent  («)  or  solicitor  ( /  j  of  the  vendor,  cannot,  v.'ith- 
out  special  authority,  receive  and  give  a  discharge  for  the 
purchase-money :  and  the  usual  indorsed  receipt  is,  in 
Equity,  no  conclusive  evidence  of  payment  {<j).  The  money, 
therefore,  should  in  strictness  be  paid  to  the  vendor  jjcr- 
sonally,  or  upon  his  written  authority ;  and  it  has  been  held 
that  a  purchaser  may  insist  either  on  personal  jDayment,  or 
on  the  production  of  a  written  authority  (A). 


To  trustees.  In  the  casc  of  a  fiduciary  vendor,  care  should  be  taken 

that  the  proposed  mode  of  payment  does  not  involve  a 
breach  of  trust  {I) ;  e.<j.,  it  is  a  breach  of  trust  for  tnistees 
for  sale  to  authorize  their  solicitor  to  receive  the  i)urcha.se- 
money  (/1-) :  ever}-  trustee  authorizing  such  receipt  will  bo 
liable ;  nor  can  the  purchaser  be  considered  safe.  However, 
in  a  modern  case,  Lord  Romilly  held  that  v/here  there  is  the 
usual  declaration  that  the  trustees'  receipt  shall  be  a  good 


(c)  Stqmi,  p.  18G. 

(/)  Sug.  G67  ;  and  see  lie  Fryer,  3 
K.  &  J.  317. 

(y)  Winter  v.  Lord  Anson,  3  Russ. 
488  ;  iufru,  Ch.  XIV.  ;  and  see  Jlav:- 
l!ns  V.  Gardiner,  2  Sm.  &  G.  441  ; 
nor  ir,  an  endorsed  receipt,  even  at 
La'.v,  conclusive  evidence  of  payment, 
Bee  ^tratoii  v.  Jiastdl,  2  T.  R.  3C6. 

(k)  Vin^y  V.  Chnplin,  4  Drew.  237; 
2  De  G.  &  Jo.  468,  482. 

(0  See  Wchh  v.  Ledsmn,  1   K.  &  J 


3S5. 

(/.•)  Sec  Ghost  V,  Waller,  9  Beav. 
407  ;  Boxdand  v.  Wilhcrdcn,  3  Mac. 
&  G.  568  ;  Wau//7c  v.  W>/che,  2  Dre. 
326;  Gri_§iths  v.  Porter.  25  Beav. 
236 ;  Bostock  v.  Floyer,  L.  R.  1  Eq. 

26  ;  but  see  Re  Bird,  L.  R.  16  E(i. 
203.  See,  however,  as  to  assignees  in 
bankruptcy,  Ilvfjhes  v.  Morris,  9  Ha. 
636,  but  note  the  grounds  of  the 
decision,  p.  C46  ;  Bourddlon  v.  Roche, 

27  Ti,  J.  Ch.  681. 
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discharge,  tlie  purchasoi-  is  bouu'l,  upon  the  trustees  signing     Chap.  Xlil, 
tlie  usual  receipt,  to  pa}^  tlie  money  as  tliey  direct ;  that  ' 

such  a  payment  is  equivalent  to  a  payment  to  the  trustees 
themselves  ;  and  that  the  purchaser  is  exonerated  from  the 
conse(|uences  of  misapplication  of  the  mone}^,  unless  he 
pays  it  under  express  notice  that  the  proposed  rcci})ient  is 
about  to  deal  with  it  in  such  a  manner  as  will  amount  to  a 
breach  of  trust  (/).  So,  in  a  later  case,  the  same  learned 
judge  laid  it  down  that  "  whore  a  person  is  authorized  by 
trustees  to  receive  trust  money,  and  receives  it  accordingly, 
the  receipt  of  the  money  by  the  agent  binds  the  trustees 
and  discharges  the  person  who  pays  it  (/;i). 

The  opinions  of  eminent  practitioners  are  understood  to 
differ  as  to  the  soundness  of  this  doctrine.  Its  practical 
convenience  is  unquestionable.  Of  course,  the  money  cannot, 
except  under  a  special  power  in  the  instrument  creating  the 
trust,  be  safely  paid  upon  the  receipt  of  fewer  than  the 
entire  body  of  trustees  (i?-) ;  and  every  trustee  vdio  joins  in 
the  receipt  will  be  prima  fade  responsible  for  the  wdiolc 
amount ;  and  although  he  may  discharge  himself  by  showing 
that  he  joined  merely  for  conformity,  he  will  still  be  charge- 
able if  he  allow  the  money  to  remain  unnecessarily  in  tlio 
hands  of  the  actual  recipient  (o).  '  It  was  remarked  in  a 
late  case  by  an  eminent  judge,  that  he  knew  of  no  authority 
for  holding  a  man  liable  to  pa,y  over  again  liis  purchase- 
money  which  he  has  paid  to  one  of  several  trustees  on  a 
receipt  signed  by  all  {p) :  the  point,  however,  was  not  de- 
cided, and  seems  to  be  questionable :  and  such  a  mode  of 
payment  can   scarcely  be  recommended  in  practice.     The 

(0  //oij5C  V.  LUldcU,  25  L.  J.   C!h.  JfciU  v.  Frand;  11  Bvixv.  519;  d  vale 

GO  ;    21  Beav.    183,   202,  203  ;    Me-  supra,  p.  60?. 

Ctirother  v.  W/tieldon, 'Si  Beav.  107  ;  (o)  Brice  v.  Stokes,   11   Ves.  319; 

but  see  Pdl  v.  Dc  WIntoi},  2  De  G.  &  Thompson  v.  Finrh,  22  Beav.  31C. 

Jo.  13  ;  Lswin  on  Trusts,  Gth  cd.,  p.  {p)  Webb  v.  LcJsam,  1  K.&  J.  385  ; 

413.  and  see  and  considei-  Charllon  v.  Earl 

{m)  Robertson  v.  Ar,iistron(/,  2S  Beav.  of  Durham,  L.  11.  1  Ch.  Ap.  433,  and 

123  ;  scd  qua'rc.  remarks  of  V.-C.  Jannea  in  note  at 

(rt)  Brice  v.  fitokes,  11  Ves,  319  ;  p.  437. 
2  Wh.  &  Tud.  L.  C,  4th  ed.  865  : 
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Cbap.  XIIT.    opinion  of  Lord  St.  Leonards  on  the  point  may  be  surmised 

^^''^-  ^'       from  his  advising  (q)  that  where  all  the  trustees  cannot  be 

got  together,  the  money  should  be  paid  into  a  bank,  to  their 

joint  account,  on  their  written  authority ;  which  seems  to 

be  an  unexceptionable  arangement. 

Liability  of  Where,   on   a  sale   by   two   trustees,   a  cheque   for   the 

trustees  inter  ^^^^^^^^^^  ^^,^3  handed  by  one  to  the  other,  who  misapplied 
it,  both  were  held  liable  (r) ;  but  where  a  trustee  obtains 
possession  of  the  money  by  an  act  of  dishonesty,  and  with- 
out the  knowledge  of  his  co-trustee,  the  latter  is  not  liable 
for  its  misapplication  (s).  Of  course,  a  receipt  signed  by 
one  trustee  on  behalf  of  himself  and  his  co-trustee,  is  not  a 
sufficient  discharge  to  the  purchaser  (f ) ;  and  in  one  case, 
where  property  was  in  mortgage  to  three  trustees,  and  a 
solicitor  on  behalf  of  his  client  prepared  a  transfer,  which 
was  executed  by  the  mortgagor  and  two  of  the  trustees, 
though  no  money  was  actually  paid,  the  deed  was  held 
inoperative  as  against  both  the  mortgagor  and  the  trustees  (u). 
AVhere  tmstees  for  sale  employ  one  of  their  own  number  as 
their  solicitor  in  the  transaction,  payment  of  the  purchase- 
money  to  him  will  be  considered  as  made  in  his  capacity  of 
trustee,  and  not  as  solicitor  (x). 


aL'ents. 


Payment  to  When  an  agent  is  empowered  to  receive  the  money,  there 

must  be  a  hond  fide  payment;  for  instance,  it  cannot  be  set 
off  against  a  private  debt  due  from  him  to  the  purchaser  (y), 
unless  the  vendor,  being  indebted  to  the  agent,  have  autho- 
rized him  not  merely  to  receive,  but  to  pay  himself  out  of 
it  (z) :  and  where  the  same  solicitors  acted  for  both  parties, 

(7)  Sug.  V.  &  P.  14th  ed.  667,  and  (t)  Hall  v.  Frand;  11  Beav.  519  5 

Bee  Lewin  on  Tmsts,  6th  ed.,  p.  413.  and  see  Jlcalh  v.  Crealoch,  L.  R.  18 

(r)   Trutch  v.   LamprcU,   20  Beav.  Eq.  215. 

116  ;    and  see  Griffiths  v.  Porter,  25  (*/)  Griffin  v.  Clowes,  20  Beav.  61. 

Beav.  236.  (x)  In  re  Fryer,  3  K.  &  Jo.  317. 

(«)   Barnard  v.  Bayshaxo,   9    Jur.  (y)  Young  v.  White,  7  Beav.  506. 

N.  S.   220.      See   as  to  trustee  not  (2)  BarJcer  v.  Greemvood,  2  Y.  &  C. 

being  responsible  for  failure  of    the  414;  Ilanley  v.  Casaan,  11  Jur.  1088, 

bank  in  which  the  purchase-money  is  Exch.     As  to  how  the  loss  of  money 

temporarily  invested,  W'dks  v.  Groom,  by  the  fraud  of   a  person  acting  as 

2  Drew.  584.  agent  for  both  parties,  is  to  be  borna 
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beino-  authorized  by  the  vendors  to  receive  tlie  purchase-    Chap.  XIII. 

o  -^  Sect.  6. 

money,  and  by  the   purchaser  to   apply  for  that  purpose    

money  of  his  which  they  had  in  their  possession,  and  the 
agents  in  their  accounts  with  their  respective  cUents  credited 
the  vendors  and  debited  the  purchaser  with  the  amount,  the 
latter,  on  the  l^ankruptcy  of  the  solicitors,  was  still  held 
liable  to  pay  the  purchase-money,  the  vendors  not  having 
sanctioned  that  particular  mode  of  payment  (a).     So,  in  a 
recent  case,  Avhere  the  purchaser's  attorney  Avas  appointed 
for  that  turn  deputy  steward  of  a  manor,  for  the  purpose  of 
taking  the  purchaser's  admittance,  and  received  from  him 
payment  of  the  lord's  line,  steward's  fees,  and  his  own  pro- 
fessional charges  in  a  single  cheque,  which,  on  being  paid 
into  his  bankers,  Avas  retained  by  them  in  part  discharge  of 
his  overdrawn  account,  it  was  held  in  an  action  by  the  lord 
against  the  purchaser,  that,  even  assuming  that  the  steward 
had  poAver  to  authorize,  and  had  authorized,  the  deputy  to 
receive   the   fine   for   the   lord,   this  did   not   Avarrant   his 
accepting  payment  othcrAvise  than  in  cash  (6).     So,  if  an 
agent  be  authorized  to  receive  the  money  according  to  the 
contract,  and  it  be  paid  to  him  in  anticipation  of  the  time 
therein  named,  the  purchaser  is  lial:)le  for  its   due  appli- 
cation (c). 

If  a  cheque  be  given  for  it,  and,  by  reason  of  an  uninten-  Payment  Ijy 
tional  non-compliance  Avith  the  Stamp  Act,  be  so  draAvn 
that  no  action  coidd  be  maintained  upon  it,  and  the  bankers 
upon  Avhom  it  is  draAvn  fail  before  payment,  or  if,  (supposing 
it  to  be  valid  and  to  be  presented  Avithin  a  reasonable  time,) 

see   Vandaleiir  v.  Blagmve,  6  Beay.  286  ;  -S'.  C,  2  Dow.  &  C.  414;  Boidcs 

565  ;  on  app.  11  Jur.  935  ;   Young  v.  v.  Stewart,  1  Sch.  &  L.  222. 

Otiy,  8  Beav.  147  ;  Ilioms  v.  Ilolton,  {a)  Wrovt  v.  Dawes,  25  Beav.  369, 

16  Beav.  259  ;    West  v.  Jones,  1  Sim.  {h)  Bridges  v.  Garrett,  L.  E.  4  C.  P. 

N.  R.  205  ;  Griffin  v,  Clowes,  20  Beav.  580  ;  and  see  too  Sweeting  v.  Pearce, 

61.      As  to  the  purchaser's  liability  9  C.  B.  N.  S.  534 ;    30    L.  J.  C.  P. 

for  a   fraudulent   application  of    the  109. 

purchase-money,  to  which  his  solicitor,  (r)  Parnther  v.   Gaitshif,   13  East 

acting  also  for  the  vendor,  was  privy,  432  ;  Cotnuin  v.  Orton,  5  Jur.  142,  C; 

see  Doe  v.  Martin,  4   T.  R.  39,  66  ;  etvidesxipr^,\^.l^l•,  Ilvghcs  v. Morris, 

Bee  too  Iliehs  v.  Morant,  3  Y.  &  J.  9  Ha.  646. 
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Chap.  XIII.    the  bankers,  upon  receiving  it  ^vith  instructions  to  transmit 

__?!^: the  amount  to  London,  on  the  same  clay,  and  before  the 

usual  hoiu-  for  closing  business,  stop  payment,  the  loss  falls 
on  the  purchaser  (d) :  so,  if  presentation  of  the  cheque  be 
delayed  at  his  request,  and  the  bank  fail  in  the  interval  (e)  : 
so,  if  the  cheque  include  moneys  payable  to  other  persons, 
and  is  nut  immediately  available  for  the  vendor  as  cash,  the 
purchaser  must  take  the  risk  (/).  Of  course,  the  vendor 
may  dechne  to  take  a  checpie  ((/).  A  mutual  agent,  upon 
whom  a  bill  of  exchange  is,  according  to  the  contract,  draAvn 
by  the  purchaser  in  favour  of  the  vendor,  cannot,  without 
the  consent  of  the  latter,  enter  the  same  to  his  credit  before 
it  arrives  at  maturity;  so  that  if  the  agent  fail  in  the 
interval,  the  loss  falls  on  the  purchaser,  although  the  bill 
has  been  so  entered,  and  might  have  been  drawn  again  st  by 
the  vendor  (//). 

Joint  vendors.  ^"7  ^ne  of  several  joint  vendors  can,  at  Law,  give  a 
•discharge  for  the  entire  purchase-money  (<) ;  but  this  is  not 
the  rule  in  Etpaity:  nor  does  it  in  Law  extend  to  a  case 
where  persons  collectively  entitled  to  an  estate  agree  to  sell 
under  terms  constituting  several  contracts  in  relation  to 
their  respective  shares.  In  one  case,  where  an  equitable 
charge  was  vested  in  two  persons  as  joint  tenants  in  their 
own  right,  and  one  only  without  the  express  autliority  of 
the  other  signed  a  receipt  for  the  whole  mortgage  debt,  it 
was  held  that  the  land  was  not  effectually  discharged,  and 
that  the  title  could  not  be  forced  on  an  unwilling  pur- 
chaser (/.;). 

(d)  Bond  V.   nWdcn,l  Coll.  583  ;  (y)    C/arlc    v.   A'iny,   2  Car.  &  V. 

Lord    Ward  \.  Oxford,  dc.  R.  Co.,.2  286. 

De  G.  M.  &  G.  750  ;  the  Court  will  (h)   Maxvxll  v.    Dcarc,  1    C.  L.  11. 

not  compel  the  delivery  up  of  a  void  776 

cheque,  Carrin'jton  v.  Pell,  3  Dc  G.  &  (0  See  Walhu-c  v.  Kdsall,  7  M.  & 

S.  512.  W.  26i  ;  Ilasband  v.  Davis,  10  C.  B. 

(f)  Lord    Ward  v.   Oxford,  tOc,  A'.  CJ5. 

Co.,  2  De  G.  M.  &  G.  750.  (/.■)  d/ri/*o«  v.  Dennis,  10  Jur.  N.  S. 

(/)  Brid'jes  v.  Oorrett,  L.  Fv.  -1  C.  l\  461  ;  4  De  G.  J.  &  S.  345. 
80. 
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Where   the   conveyance   is   executed   under   a  power  of    Chap.  XIII. 
attorney,  tlie  proper  course  seems  to  be  to  let  the  purchase- 


money  be  invested  in  tlie  names  of  trustees,  at  the  expense   Sale  under 
and  risk  of  the  vendor,  until  satisfactory  evidence  is  adduced  attorney, 
of  the  validity  of  the  power  at  the  date  of  the  execution  of 
the  conveyance. 

Upon  a  sale  in  bankruptcy,  under  the  former  Lavv^,  the  On  pale  in 
purchase-money  was  payable  to  the  official  assignee,  unless  ^^"  '""^"^^  ^^' 
the  Court  otherwise  directed  (/) ;  but  under  the  Act  of 
1861,  it  was  the  duty  of  the  creditor's  assignee  to  realise 
and  recover  the  bankrupt's  estate,  and  to  convert  the  same 
into  money  ())i) ;  and  the  duty  of  the  officiad  assignee  was 
confined  to  the  collection  and  recovery  of  debts  due  to  the 
estate  not  exceeding  in  each  case  the  sum  of  10/.  (v;).  And 
now,  under  the  Act  of  18G0,  it  is  the  dut}-  of  the  trustee  to 
sell  the  bankrupt's  pj'operty,  and  he  is  competent  to  give 
receipts  for  the  purcliase-nioney  (o). 

Where  A.,  in  ignorance  of  the  purchaser  being  an  nncertifi-  Lien  of  third 
cated  bankrupt,  advanced  part  of  the  purchase-money,  and  ing  i>art  of  the 
paid  it  direct  to  the  vendor,  and  the  conveyance  was  handed  n"oney,'^M 

over  to  him  immediately  after  its  execution,  he  was  held  to  ^t^aiust  pur- 
chaser's as- 
have  a  valid  lien  upon  the  property  ;  although  the  purchaser  .«ignees  in 

at  the  same  time  signed  a  memorandum  stating  that  lie  had 

deposited  the  deed  with  A.  as  a  security  for  the  advance  (p). 

A  purchaser  of  land  sultjcct  to  a  pecuniary  chcirge  cannot  TniKtoos 
pay  the  amount  into  Court  under  the  Trustees  Relief  Act  (q) :  '^''''^'^'^    '^*^' 

(!)  12  &  13  Vict.  c.  106,  s.  39.  (q)  10  Sc  11  Vict.  c.  96 ;  12  &  13 

(m)  See  2i&  2ii  Vict.  c.  134,8.127.  Vict.  c.   74;   Be  Burhhy,  17  Beav. 

()i)  See  sect.  128.  110  ;  and  see  re  Cooper's  Legacy,  17 

(o)  See  32  &  33  Vict.  c.  71,  s.  25.  Jur.  1087  ;  Lewin  on  Trusts,  6th  ed., 

(jj)  Meax  V.  Smitli,  11   Sim.  410  ;  pp.  835  et  seq. ;  and  see  now  as  to  the 

which  see,  as  to  the  usual  mode  of  procedure  under  this  Act,  Rule  34  of 

payment    for   public    house.s.      Bond  the  Chancery   Rules    of    Dec.   1874. 

fide  payments  by  piu'chaser,  after  his  The  County  Courts  have  no  jurisdic- 

secret  act  of  bankruptcy,  but  before  tion  where  the   sum   exceeds  £500  ; 

petition,  were  protected  by  12  &  13  see  28  &  29  Vict.  c.  09,  s.  1  ;  30  &  31 

Vict.  c.  106,  s.  138  ;  and  sec  now  32  Vict.  c.  142,  s.  24. 

&  33  Vict.  c.  94. 
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Sect.  6. 


but  this  course  may  be  adopted  as  a  mode  of  perfecting  the 
title,  ^vhen  trustees  liave  power  to  sell  but  no  power  to  give 
receipts  (/■) :  so,  also,  which  can  rarely  happen,  if  there  be  a 
charge  payable  to  trustees  who  have  no  power  to  give  a  valid 
discharge  for  it :  so,  if  by  reason  of  adverse  claims,  or  the 
disability  of  the  mortgagor,  a  mortgagee,  selling  under  his 
power  is  unable  to  obtain  a  discharge  for  the  surplus 
proceeds  of  sale  (.s).  So,  where  there  are  conflicting  claims 
to  the  proceeds  of  sale,  the  amount  can,  by  arrangement,  be 
paid  to  trustees,  in  trust  for  the  rightful  owners :  the  right 
to  be  ascertained,  if  necessary,  by  means  of  a  payment  into 
Court,  and  a  petition  under  the  Act  (t).  And  the  Act  affords 
a  convenient  means  of  securing  the  safe  custody  of  money 
or  stock  appropriated  as  an  indemnity  against  future  or 
contino-ent  incumbrances  or  liabilities. 


P,ayment  of  Upou  a  salc  by  a  mere  statutory  owner,  under  the  Lands 

money 'ulli^"    Clauscs  Consolidation  Act,  1845,  the   entire  purchase  and 
sale  by  statu-    compensation!  moneys,  if  amounting  to  200^.,  must  be  paid 

tory  ouTiers  to  ■•■  t  7  \    •  i 

railway  com-  into  the  bank,  or  (if  under  200/.  but  exceedmg  20/.),  nito  the 
panies,  c.  ]jQ^y{\^  q^  to  trustees,  and  be  applied  in  manner  directed  by 
the  GOth  and  following  sections  of  the  Act :  and  no  part 
thereof  can  be  safely  paid  to  such  statutory  owner.  The 
above  provisions  extend  to  moneys  agreed  to  be  paid  to 
him  for  assenting  to  or  not  opposing  the  passing  of  the  bill 
authorising  the  taking  of  the  lands ;  but  the  Court  of 
Chancery  or  the  trustees,  as  the  case  may  b.e,  may  allot  to 
him  a  portion  of  the  sum  so  paid,  as  a  compensation  for 
personal  injury,  inconvenience  or  annoyance  (n).  Statutory 
*  vendors  having  pressed    for    and    received    the   purchase- 

money,  have   been  compelled,  on   the   application   of    the 
purchasers,  to  bring  it  into  Court  (ct). 

How  moneys        The  moneys  so  paid  into  Court  are  to  remain  deposited 


(r)  Cox  V.  Cox,  1  K.  &  J.  254  ;  and 
see  Ti-ustee  Act,  1850,  sect.  48. 

(«)  Ilobcrts  V.  Ball,  1  Jur.  N.  S.  585. 

(<)  Re  Jlussell  Road  imrchasc- 
moneijs,  Ij.  R.  12  Eq.  78. 

{(()  Sect.  73  ;  see  In  re  the  Duke  of 


Marlho^'oiKjlcs  Estates,  13  Jur.  738  ; 
Ex  parte  the  Rector  of  Little  Stejmcxj, 
5  RaU.  Ca.  207. 

(x)  Londun   and  N.    W.   R.   Co.  v. 
Corp.  of  Laiuasta;  15  Beav.  22. 
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until  applied  in  some  one  or  more  of  the  following  purposes ;    Chap,  xiii 
viz.,  the  purchase  or  redemption  of  the  land-tax,  or  the  dis- 


Sect.  6. 


charge  of  any  debt  oi'  incumbrance  affectino-  the  land,  or  ^^P^sited  are 

*  "^  °  '  to  be  capplied 

other  lands  settled  to  the  same  uses — the  purchase  of  other  under  the 
lands  to  be  settled  to  the  same  uses,  &c.,  as  the  lands 
taken, — the  removing  and  replacing  of  buildings  and 
substituting  others  in  their  stead,  where  the  money  is  paid 
in  respect  of  any  buildings  taken — or  the  payment  to  any 
person  becoming  absolutely  entitled  to  the  money  (y). 

This  section  has  been  liberally  construed ;    thus   it   has  Cases  on  thk 
been  held  that  a  tenant  for  life,  Avho  has  redeemed  the  land-  ^^^^^'^^  '■ 

as  to  the  rlis- 

tax,  may  recoup  himself  out  of  the  purchase-moneys  paid  charge  of  in- 
into  Court  (z) ;  so,  the  buying  up  of  a  quit-rent  (a),  or  of  a  ^^.^ .  '  ' 
leesee's  interest  (h),  and  the  enfranchisement  of  copyholds  (c), 
have  been  held  to  be  a  discharge  of  incumbrances  within  the 
Act :  so,  too,  the  purchase-money  of  lands  of  a  municipal 
corporation  may  be  applied  in  redeeming  incumbrances  upon 
any  other  lands  of  the  same  corporation  ((?) ;  and,  in  the  case 
of  a  rector,  may  be  applied  in  discharging  his  other  lands 
from  the  expenses  of  an  inclosure  (e). 

The  purchase-money  of  freehold  or  leasehold  lands  may  as  to  purchase 
be  invested  in  the  purchase  of  copyholds  of  inheritance  (J) ; 
or  in  buying  up  the  reversion  in  fee  of  other  leaseholds 
belonging  to  the  same  parties  (g) ;  but  the  purchase-moneys 
of  freehold  and  copyhold  lands  will  not  be  re-invested  in  the 
purchase  of  leaseholds  (Ji). 


of  other 
hinds 


(yj  8  Vict.  0.  18,  s.  G9. 

(2)  £x  parte  Lord  Northwkh,  1  Y.  & 
C.  E.x.  166  ;  and  see  Re  London, 
Brljldon,  and  8.  C.  R.  Co.,  18  Beav 
COS.  <^^^'^  '^  &i/JuCc/u^    /^&ytc/a.^  ■ 

(a)  Ex  parte  '&^tiiddert,  o'Ir.  Ch. 
Rep.  53, 

(&)  Re  Manchester,  Sheffield,  and  Lin- 
colnshire B.  Co.,  21  Beav,  162 ;  see 
also  Ex  parte  Bishop  of  London,  2  De 
a,  F.  &  Jo.  14. 

{(■)  Dickson  V.  Jarl-son,  25  L.  J.  C'li. 
588  ;  Re  Chcshunt    Collcjc,  3  W.   11. 


638  ;  Seton  on  Decrees,  p.  1067. 

{d)  Ex  parte  Corporation  of  Cam- 
hridije,  6  Ha.  30. 

(t)  Ex  p)arte  Lochwood,  14  Beav. 
158  ;  Ex  ptarte  Queen's  Colkfje,  ih. 
159,  n. 

(/)  See  Re  Liverpool  Bocks,  1  Sim. 
N.  S.  202 ;  Re  Cann's  Estate,  15  Jur. 
3.     Vide  infra,  p.  669. 

{[/)  Re  Brasher  s  Trusts,  6  W.  E. 
400. 

{h)  Re  Lancashire  and  Yorkshire  R. 
Co.,  2  W.  li.  667. 
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Chap.  XIII.        So,  too,  tlie  purcliase-nione}-s  may  he  applied  in  effecting 

^^'^^'  ^'        permanent  improvements  on  other  portions  of  the  estate,  as 

as  to  expendi-  .     ^-^q  drainage  of  glebe  lands  (0,  or  by  the  erection  of 

ture  ou  perma-       J  >     J  o  o  \  "  •' 

nent  improve-  ^  new  parsonage-housc  (A),  or  of  permanent  improvements 

laents.  ■,  /i\  n  r 

and  additions  to  the  parsonage-house  (/),  or  ot  new  larm- 
buildino's  in  substitution  for  others  rendered  useless  or 
less  convenient  by  the  proximity  of  the  railroad  (m) ;  or  by 
the  re-building  of  houses  upon  other  portions  of  the  settled 
property  which  the  Metropolitan  Building  Acts  required  to 
be  reinstated  (n) ;  or  by  the  erection  of  cottages  upon  a  part 
of  the  estate,  which  was  lying  unproductive  (o).  But,  the 
Court  vrill  not,  it  seems,  allow  the  purchase-money  to  be 
applied  in  building  or  re-building  on  other  portions  of  the 
estate,  if  the  remaindermen  object  (i?) ;  or  in  reimbursing 
the  tenant  for  life  what  he  has  expended  in  repairs  or  per- 
manent improvements  (q) ;  or  in  recouping  a  rector  the 
costs  whicli  he  has  himself  incurred  in  re-building  the 
parsonage-house  (/•) ;  and  in  the  absence  of  special  circum- 
stances showing  that  such  a  re-investment  v.'ill  be  beneficial 
to  the  cestuis  que  trust,  the  Court  will  not  allow  the 
purchase-money  to  be  laid  out  in  buildings  which  will  pro- 
duce no  income  ;  thus,  where  a  corporation  Avas  authorized 
to  erect  public  offices  and  to  levy  rates  for  defraying  the 
expense,  L.  J.  Turner  {dissent iente,  L.  J.  Knight  Bruce,) 
was  of  opinion  that  the  purchase-money  for  a  portion  of 
the  municipal  property,  not  consisting  of  buildings,  could 

(/)  Re    Vicar  of  Qacca   CamcJ,    11  ton's  Esiute,    1    X.   R.  177  ;    He   St. 

W.  R.  503.  Thomas  s  Hospital,  11  \\\  li.  lOlS  ;  Re 

(/.)  Re  Incumbent  of  Whitfield,  1  J.  Lathropp's  Charitij,  L.  E.  1  Eq.   4G7  ; 

&  II.  GIO  ;  and  see  ex  jxirtc  Rector  of  and  compare  ie  Nether  Stoicei/  Viear- 

Jlartitigt'in,  W.  N.  1875,  p.  13,  V.-C.  a[/e,  L.  R.  17  Eq.  156,  a  case  under 

JIall.  the  Land  Tax  Redemption  Act,  42 

(Z)  Ex  parte  Rector  of  Vlaypole,  L.  R.  Geo.  III.  c.  116,  s.  100  ;  and  Brun^liU 

16  Eq.  574.  V.  Caird,  L.  R.   16  Eq.  493;  and  re 

(m)   Ex   'parte   Mdaurd,  27  Beav.  Newman's  Settled  Estates,  L.  R.  9  Ch. 

571.  Ap.  681,  cases  imdcr  the  Settled  Es- 

(ft)  Re  Daria'   Estate,  3  De  G.    k  tates  Acts. 
Jo.  144.  {p)  Re  Lci'jh's  Estate,  L.  R.  G  Ch. 

(o)  Re  Bummers  Will,  2  De  G.  Jo.  Ap.  8S7. 
&    S.    515  ;   dulitaiite    L.   J.    Knight  {'y)  Jh. 

Eruce.    For  other  cases  see  ir'e  Wlfjan  (/•)     WiUiams    v.     Ai/Icshari/      and 

Okk  Art,  3  \V.  R.  41  ;  Re  Partinj-  Ends  R.  Co.,  L.  R.  0  ( 'h.  Ap.  C84. 
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not  bo  applied  in  tlic  erection  of  the  public  olliccs,  as  this     Chap.  XIII, 

-.TTi  1  iSect.  G, 

would  be  an  unproductive  investment  (.s).     vVliere,  liowever,    

the  effect  of  the  construction  of  the  line  was  to  divert 
business  from  trade  premises  on  another  portion  of  the 
estate,  and  thus  render  them  useless  for  trade  purposes, 
part  of  the  purchase-money  Avas  ordered  to  be  applied  in 
taking  down  the  existing  buildings  and  erecting  dwelling- 
houses  on  their  site  (t)  ;  so,  also,  in  the  removal  of  a  stack- 
yard, and  the  roofing  with  slate  or  tile  farm-buildings  which 
were  rendered  uninsural^le  by  the  proximity  of  the  rail- 
road (v). 

An  order  for  the  ro-invcstment  of  part  of  the  money  in  Where  balance 

.  -     -        in  court  is  lesa 

land  may  also  direct  that  the  lialance,  if  less  than  zOL,  lie  tlian  -20/. 
paid  to  the  tenant  for  life  (x) ;  and,  in  one  case,  a  balance 
of  30/.,  remaining  after  the  purchase  of  an  estate,  was 
ordered  to  be  paid  to  the  tenant  for  life,  on  his  undertaking 
to  apply  it  in  pei'manent  improvements  (?/)  ;  l)ut  where  the 
balance  was  20/.  108.,  the  Court  refused  to  order  payment 
to  the  tenant  for  life  in  liquidation  of  extra  costs  beyond 
those  allowed  by  the  Act  (z). 

As  between  lessee  and  reversioner,  the  Court  has  no  juris-  Apportion- 

T     •  T  •  f>      1  /•    ii        iiient  of  pur- 

diction  to  order  an  apportionment  01  the  corpus  of  tlie  chase-money 
purchase-money  (c).  Where  the  estate  V\"as  charged  with  leasehoUia, 
an  annuity,  which  the  income  of  the  purchase-money  was 
insufficient  to  satisfy,  a  periodical  sale  of  a  sufficient  part  of 
the  trust  fund  was  directed  to  meet  the  accruing  payments 
of  the  annuity  (6).  So,  where  the  property  is  held  under 
a  lease,  the  tenant  for  life  is  entitled  to  the  same  income 

(«)  Kc  parte  Corporation  of  Llcer-  V.-C.  K.  E.  ;  Ijut  see   Re  BatcmaiCs 

pool,  L.  R.  1  Ch.  Ap.  596.  L'datc,  21  L.  J.  Ch.  G91. 

(0  lie  Johasoii's  Sdtlements,  L.  R.  (2)  Ex  ixtrte   Vicar  of  Urcdicot,  5 

8  Eq.  348.  Rail.  Ca.  209. 

(u)  Ibid.  (a)   See   sect.    7i;    and   L'.c  parte 

(x)   See  sect.   72.      7i'e  Lord  Eijre-  Ward,  2  De  G.  &  S.  4. 
nont,    12   Jnr.    CIS  ;    Ex  parte    the  [h]  Ex  parte  WHlinson,  3  De  G.  & 

Jiector  of  Little  Stepney,  5  Rail.   Ca.  S.  G33  ;  and  see  Re  Tinlfcr,  li'  E.  T. 

207.  33S. 

(ij)  Ex  parte  Barrett,  15  Jur.  3, 
VOL.  ir.  " 
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AVliere  land 
let  on  lease. 


Chap.  XIII.  Avhicli  lie  received  prior  to  the  sale,  and  if  the  dividends  are 
insufficient,  the  corpus  of  the  fund  must  make  good  the 
deficiency'  (c).  Where  land  was  demised  l)v  an  ecclesiastical 
corporation,  the  Court  directed  that  out  of  the  dividends  of 
the  stock  arising  from  the  purchase-money,  only  the  amount 
of  the  reserved  rent  shoidd  Ije  paid  to  the  corporation 
dui-ing  the  ti-rm,  and  tliat  the  rL-sidne  of  the  dividends 
should  be  accumulated  {<!) :  and,  as  a  general  rule,  it  would 
seem  that  a  tenant  for  life  is  only  entitled  to  such  a  pro- 
portion of  the  dividends  as  will  compensate  for  his  loss  of 
interest  (r).  Wliere,  however,  part  of  the  consideration  for 
the  lease  was  a  contemplated  expenditure  by  the  lessee  in 
repairs  and  improvements,  and  a  lower  rent  was  for  this 
reason  reserved,  the  tenant  for  life  was  held  entitled  to  the 
diN'idends  on  the  whole  fund  (/), 


Pr'imn  fade 
right  thereto 
of  parties  in 
possession  of 
the  land. 


Where  a  Railway  Act  provided  that  where  any  question 
should  arise  upon  the  Act  touching  the  title  to  any  lands, 
(fcc,  "  the  parties  who  should  have  been  in  possession  or 
receipt  of  the  rents  or  profits  of  such  lands  at  the  time  of 
such  purchase,"  &c.,  "  should  be  deemed  to  have  been  law- 
fully entitled,  &c.,  according  to  such  possession  until  the 
contrary  should  be  shoAvn  to  the  satisfaction  of  the  Court," 
and  the  capital  and  income  of  the  funds,  &:c.,  representing 
the  purchase-money  were  to  be  paid  and  applied  accord- 
ingly ;  it  was  held  that  the  party  in  possession,  but  whoso 
title  was  objected  to  by  the  company,  was  entitled  to  liave 


{<')  Jeffreys  v.  Connor,  28  Beav. 
828;  Re  Money,  2  Dr.  &  Sm.  94. 
But  see  Re  Blrrh,  10  .Jur.  N.  S.  673. 

(d)  la  re  Dean  and  Chapter  of  Glou- 
cester, 15  Jnr.  239  ;  Ex  parte  Jesus 
College,  V.-C.  P.,  Nov.  1851  ;  L\c 
parte  Dean  of  Ch.  Ch.,  23  L.  J.  Ch. 
149. 

(e)  See  Re  Wottons  L'statc,  L.  R.  1 
Eq.  r,S9  ;  Re  Mette's  Edule,  L.  R.  7 
Eq.  72 ;  and  these  cases  have  since 
been  followed. 

(/)  Re  (itev-anl,  1  Drew  C3G  ;  and 


see  as  to  a  renev.-able  lease,  Re  Beau- 
foy,  1  Sm.  &  G.  20.  As  to  claims  for 
compensation  by  ecclesiastical  bodies 
in  respect  to  loss  of  fines  on  renewal, 
see  Ex  parte  Bishop  of  Winchester,  10 
Ha.  137  ;  Ex  parte  Dean  and  Chapter 
of  St.  Paul's,  1  Kay  &  J.  538  ;  Ex 
parte  Dean  and  Chapter  of  Westmin- 
ster, 18  .Tur.  1113;  Ex  parte  Arch- 
bishop of  Cantcrhiiry,  2  Eq.  R.  728  ; 
Re  Dean  and  Chapter  of  Westmins/er, 
20  Beav.  214.  For  form  of  order 
see  Seton,  I071. 
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the  money  jvaid  out  of  C'oui't  on  liis  own  afliila\it  of  titlu  (,7), 
Tlio  7!)t]i  section  of  tlio  Lands  Clauses  Consolidation  Act, 
1S4.5,  contains  j)rovisions  of  a  similar  nature;  but  it  lias 
been  lield  that  tins  section  was  intended  only  as  a  direction 
to  the  Court  how  it  should  act  in  cases  where,  upon  appli- 
cation for  money  deposited,  it  should  l)e  uua1)le  to  arrive 
at  a  satisfactory  conclusion  as  to  what  parties  are  lawfully 
entitled  to  the  land  (It) ;  it  being  the  object  of  the  Legis- 
lature not  to  disturb  the  person  in  possession,  unless  it  is 
clearly  shown  that  he  has  no  title  (i) :  but  where  the  title 
is  proved  to  l)e  doubtful,  the  Court  is  l)0und  to  try  the 
question  (/•). 


Chap.  XTII. 
Sect.  C. 


In  all  petitions  under  Acts  of  Parliament  for  sale  of  pro-  What  affidavit 
perty  for  public  purposes,,  when   the   purchase-money    is  petition  for" 
directed  by  the  Act  to  be  paid  into  Court,  the  petitioners  J'?-^',^^"*  ""* 
claiming  to  l)e  entitled  to  the  corpus  of  the  money  so  paid 
in,  must,  personally,  in  addition  to  the  usual  affidavit  verif}'- 
ing  their  title,  make  oath  that  they  believe  they  have  a 
good  title,  and  are  not  aware  of  any  right  in  any  other 
person,  or  of  any  claim  made  by  any  other  pei'son,  to  the 
sum  mentioned  in  the  petition,  or  any  part  thereof  (/)  :  and 
an   affidavit    to    this    effect    will    not    be    dispensed    with, 
although  the  petitioner  be  aged  and  iniirm,  and  the  company 
have  contracted  with  him,  accepted  his  title,  and  consented 
to  the  pra3'er  of  the  petition  (in)  :  and  the  affidavit  of  title 
is  required  where  the  application  is  merely  for  the   dl\i- 
dends  (//) ;  but  the  party  in  possession  of  the  land  is  pri ma 


(<j)  Ex  pcii-te  Grulii'jc,  Re  Onat 
Western  Rallwaij  Acts,  .3  Y.  &  C.  02  ; 
ami  see  cases  cited,  p.  66. 

(/()  See  £.c  parte  Freemen  of  Sander- 
land,  1  Drew.  184,  191  ;  16  Jur.  370, 
371.  See  too,  remarks  of  V.-C.  Wood, 
in  lie  St.  Pancras  Burial  Ground, 
L.  R.  3  Eq.  173,  183. 

(/)  He  Perrijs  Estate,  1  ,Tnr.  N.  S. 
017. 

(/■)  See  Ex  parte  Freemen  of  Sunder- 
hint,  iihi  xit]>rt'( ;  and  remarks  of 
Y.C,  K.  IG  Jur.  371  ;  Holt's  Act,  25 


&  20  Vict.  c.  42  ;  Brandon   v.  Bran- 
don, 2  Dr.  &  Sm.  305. 

(I)  Letter  of  Lord  Chancellor  to 
Senior  Registrar,  dated  12th  Febru- 
ary, 1842  ;  and  see  Consol.  Orders 
xxxiv'.,  Morgan,  543,  and  the  new 
Chancery  Rules  of  December,  1874. 

(m)  Ex  parte  IfolUel;  16  L.  J.,  N.  S. 
Ch.  71. 

(II)  See  Ex  parte  Warden  ef  Win- 
ehester  CoUe//e,li  W.  R.  78,S  ;  i.VL-r- 
rnliny  Re  Braije,  9  Hare,  Ap]!.  vii. 
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f<U''te  entitled  to  the  dividends,  althougli  his  title  ho  douht- 
fill  (o).  Whore  a  person  entitled  to  an  aliquot  share  of  a 
sum  of  money  so  hroiight  into  Court  petitions  for  payment 
of  his  share,  he  need  not  give  notice  to  the  parties  entitled 
to  the  other  shares  (/>) ;  nor,  where  an  order  has  been  made 
for  the  paj-mont  of  the  interest  to  a  single  woman,  need  the 
company  be  served  with  a  petition  for  its  payment  to  her 
and  her  husband  on  her  marriage  (</).  Where  trustees  had 
power  to  sell  after  the  death  of  A.,  and  the  money  was  paid 
into  Court  by  reason  of  the  purchase  being  made  in  his  life- 
time, it  was  upon  his  decease  ordered,  with  the  consent  of 
the  company,  to  be  paid  to  the  trustees,  without  notice  to 
the  cestuis  que  triij<f  (r) ;  but  the  company  must  pay  the 
costs  of  trustees  who  have  been  served,  and  who  ap- 
pear (s). 


As  to  service 
on  incum- 
brancers, 


Upon  a  petition  by  a  tenant  for  life  for  the  ro-invcstment 
of  the  money  paid  into  Court,  it  is  necessary  to  serve  in- 
cumbrancei's  upon  the  life  estate  (t):  but  not  parties  entitled 
in  remainder  (u) ;  nor  the  tenant  for  lifi',  wlicrc  the  incum- 
brance only  afiocts  his  estate  (x)  ;  unless  the  Court  or  the 
company  require  his  appearance  (?/) :  but  in  other  cases, 
inciunbrancers  must  bo  served  (:)  ;  except  where  the  mort- 
gage only  affects  land  not  taken  by  the  company  (a),  or  has 
been  created  since  the  purchase-money  was  paid  into 
Court  (h).  In  man}'-  instances  where  the  owner  has  been 
tenant  in  tail,  the  purchase-money  has  been  paid  out  to 
him  without  his  Ijeing  required  to  execute  a  disentailing 


(o)  IlC  Ptrri/'s  Eslalc,  1  Jur.  N.  S. 
917. 

(p)  III  re  the  Midland  CoiUitics  li. 
Co.,  11  Jnr.  1095,  R. 

{q)  Ex  'parte  Ilordcrn,  2  Uc  G.  &  S. 
263. 

(?•)  L'x  parte  East,  22  L.  T.  Idr, 
V.-C.  w. 

(x)  See  Re  Dule  of  CkvcJand's  Ilarte 
Estates,  1  Dr.  &  Sm.  48  ;  Jhnniker  v. 
C'hupj,  35  Beav.  121. 

(<)  Ex  parte  Smith,  G  Rail.  Ca.  150. 


(»)  Ex  -parte  Staples,  1  De  O.  M.  & 
C.  294. 

(x)  Ex  2'jarte  Smith,  G  Rail,  Ca.  150. 

(y)  He  Smith,  12  W.  R.  218  ;  Jie 
Ilunjcrford,  1  K.  &  J.  413  :  3  K.  & 
J.  415. 

(:)  See  Ex  parte  Peyton,  2  Jur. 
N.  S.  1013  ;  Re  Nash,  25  L.  J.  Ch. 
29  ;  but  see  Re  I/adftcId,  29  Beav. 
370. 

(a)  Re  Ycatcs,  12  Jur.  279. 

(/»)  See  Moi-gan,  51. 
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deed  (r) ;  Init  according  to  more  rccoiit  docisi(jns  (d)  a  dis-     Chap.  XIII. 

entailing  assurance  is  necessary  before  tlie  fund  can  l)e  })aid    ' 

out  to  a  tenant  in  tail.  The  practice,  however,  is  still 
unsettled  (r) ;  but  it  seems  open  to  question  whether  the 
Court  has  any  power,  even  where  the  fund  is  very  small, 
to  dispense  with  the  strict  reipiircments  of  the  statute  (/). 

If  there  has  been  an  order  for  tomporar}'  investment,  the 
Judge  who  made  it  or  his  successor  should  also  hear  the 
petition  for  investment  in  land  (r/).  In  charity  cases,  it  is  not 
necessary  to  procure  the  sanction  of  the  Charitable  Trust 
Commissioners  to  the  proposed  investment  Qi). 


The  Court  has   refused   to  sanction    the   investment   of  What  mode  of 

.  1    .  ^i  .        ^  I  f.  .  .   re-investment 

money,  so  paid  into  Court,  m  the  purchase  of  an  equity  of  thereof  will  be 
redemption  ((')  :  and  has  refused  to  interfere  with  the  Master's  c'ourt."'^^  '^ 
decision  who  re2)orted  generally  against  the  proj)riety  of  an 
investment  on  mortgage  (/;).  An  investment  in  land  of  a 
different  tenure  from  that  which  produced  the  fund  is 
generally  improper  (/) :  Init  the  rule  does  not  prevent  the 
application  of  money  arising  from  the  sale  of  freeholds  in 
enfranchising  copyholds  limited  to  corresponding  uses  (m), 
or  in  buying  up  a  beneficial  lease  which  forms  an  incura- 


(c)  Li  re  S.  E.  R.  Co.,  30  Beav. 
215  ;  Sowry  v.  Soicri/,  6  Jur.  N.  S. 
337,  where  the  fund  was  under  200?.  ; 
but  see  He  Brookinf/,  ih.  4il  ;  lie 
Watson,  10  Jul-.  N.  S.  lull  ;  Nottlcij 
V.  Palmer,  11  Jur.  N.  S.  UGS  ;  L.  E. 
1  Eq.  241 ;  Re  Holden,  1  H.  &  M.  445; 
Re  Holden' s  Estate,  10  Jur.  N.  S.  308; 
Re  Row,  L.  R.  17  Eq.  300. 

(cH  See  Re  Butlers  117//,  L.  E.  16 
Eq.  470  ;  followed-  In  re  JXorcup's 
Trust  by  V.-C.  B.  1  August,  1874. 

(c)  See  Re  Bow,  uhi  supra,  and  re- 
marka  of  V,-0.  Malins  on  re  Butler's 
Will. 

(/)  See  remarks  of  the  Lords  Jus- 
tices on  re  Watson,  10  Jur.  N,  S.  1011. 

(y)  Re  Ilarmans  Estate,  1  Eq.  E,. 
24G. 

(A)  Re  Listers  Jlos^.ifal,  G  De  G.M. 


&  G.  184;  and  see  Re  St.  Giles'  Voiuii' 
tccr  Corps,  25  Beav.  313. 

(/)  Ex  parte  Craven,  17  L.  J.,  N.  S., 
Ch.  215,  V.-C.  E. ;  and  see  Ex  pxirte 
McthcreU,  16  Jur.  72  ;  20  L.  J.  629  ; 
where  all  the  necessary  directions  are 
embodied  in  a  single  order. 

(Ic)  Ex  parte  Franckhjn,  1  De  G.  & 
S.  528  ;  Barry  v.  Marriott,  2  De  G.  & 
S.  491. 

(/)  Ex  parte  Maraulay,  23  L.  J.  Ch. 
815,  where  the  Court  disapproved  of 
In  re  Cannes  Estate,  19  L.  J.,  Ch. 
376,  V.-C.  K.  B. ;  15  Jur.  3  ;  hi  re 
the  Liverpool  Doeh  Acts,  1  Sim.  N.  E. 
202  ;  and  see  Re  Brasher  s  Trusts,  Q 
W.  E.  406. 

{m)  In  re  Cheslnnil  Colhye,  1  Jur, 
N.  S.  995 ;  Dixon  v.  Jaekson,  4  ^^'.  E, 
450  ;  25  L.  J.  Ch.  588. 
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Cliap.  XI I r.    braiice  on  other  fret'liokls  ^scttlod  to  the  same  uses  (it);  and  in. 

1__   a  very  recent  case,  where  a  freehold  chapel  vested  in  trustees 

had  been  taken  under  compulsory  powers,  the  Court  autho- 
i-ized  an  investment  in  the  purchase  of  a  leasehold  chapel, 
a  suitaLle  freehold  tenement  not  being  readily  procurable  (")• 
Tlie  Court  will  ordinarily  require  the  title  to  be  approved  in 
tlie  usual  way;  c'c,  under  tlie  present  practice,  by  the  convey- 
ancing counsel  of  the  Court :  but  the  Court  is  at  liberty  to 
adopt  any  other  mode  of  satisfying  itself  of  the  sufficiency 
of  the  title  (j)) ;  and  a  strictly  marketable  title  will  not 
ahvays  be  insisted  on  (^y).  Where  the  fund  has  arisen  from 
land  belonging  to  an  ecclesiastical  corporation  sole,  the 
income  has  been  ordered  to  be  paid  to  the  petitioning  in- 
cumljcnt,  so  long  as  he  remained  incundjent,  and  afterwards 
to  the  incundjent/or  the  time  he'nifj  (r) :  so,  in  the  case  of  a 
charity,  the  order  has  been  for  payment  to  any  tAVo  of  the 
trustees  for  the  time  being  (.s) ;  but  no  payment  of  the  pro- 
ceeds of  charity  lands  c^fti  be  made  to  the  trustees  without 
the  consent  of  tlie  Charity  Commissioners  (f). 

Practice  (in  The  following  is  the  present  practice  upon  petitions  forin- 

applicatioufi  .  ..  ^  -\  ^        ••ii- 

for  reinvest-  Vestment  in  land.  Ihe  petition  should  be  intituled  m  the 
matter  of  the  particular  will,  or  settlement,  affecting  the  land 
and  of  the  Lands  Clauses  Consolidation  Act,  and  the  sjoecial 
Act  (f).  It  should  be  supported  by  an  affidavit,  not  only 
verifpng  the  title  of  the  petitioner,  but  also  stating  that  he  is 

(u)  In.  re  Maarkester  Raihvcaj  Co.,  2  hury,  2  De  G.  &  S.  365;  ride  infrd 

Jut.   N.    S.    31  ;  and   see    L'x  parte  as  to  costs  ;  and  see  In  re  the  Buclciwj- 

Bishop  of  London,   2   De  G.  F.   <fc  J.  hamshire  liailways,  5  Jlail.  Ci^.  7*^2. 
H  ;£/:  parte  Corporation  of  ShcjHekl,  (s)  In  re  Collins   Charitj,  20  L.  J. 

21  Beav.  162.  168,  V.-C,  K.  B.  ;  Ex  parte  Shreics- 

(o)  lie  Rehohoth  Chapef,  L.   11.    19  Oiiri/   Hospital,    9   Ha.   Appx.    xlv.  ; 

Eq.  180  :  8ed  qutere.  In  re  Lucas'  Ckariti/,  V.-  C.  W.,  8th 

(p)  lie  Jones,  1  Jur.  X.  S.  817  ;  Ex  March,    1856,  Re   Clinton,    8  W.  II. 

ixirle  Vicar  of  Eccit  Dereham,  21  L.  J.  492,  V.-C.  W.      See  as  to  evidence, 

C'h.  C77 ;  and  see  Re  Jlichin's  Estate,  Re  Loiondes'    Trust,    20   L.   J.  422, 

1  AV.  11.  505.     For  modern  forms  of  Y.C.  K.  13. 

order  for  re-investment  in  land,  sec  (0  Re  Faversham  Charities,  10  W. 

Seton,  1064.  11.  291. 

(q)  .Si'pnl,  p.  80.  (it)   Seton,   1070  ;     Re   Clarle,   10 

(»•)  In  re  the  Arrhljishoj,  rf  Canter-  L.  T.,  N.  S.  300. 


incnt. 
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not  iuvare  of  any  ri"lit  in  any  utla-r  person,  or  oi"  any  claiiii     Chap.  XTII. 

•^       '"                  •  ,                            •          1  •       1           .•            Sect.  6. 
nui'lu  l)y  any  other  person  to  the  sum  mentioned  ni  the  peti-    

tion,  or  to  any  part  thereof  (./;).  There  should  also  be  cyi- 
dencc  as  to  the  nature  and  iitness  of  the  proposed  inyestment, 
^vliicli  slionld  l)e  supported  by  the  affidavit  of  a  surveyor  or 
other  (jualitied  person,  stating  the  value,  rental,  and  outgoings, 
and  other  circumstances  rendering  the  proposed  investment 
desirable.  If,  on  the  hearing  of  the  petition,  the  Court  is 
satisfied  with  the  evidence,  the  investment  is  approved  of  at 
once,  and  an  order  is  made  directing  an  enquiry,  whether  a 
good  title  can  be  made  ;  and  that  if  a  good  title  can  be  made, 
then  upon  the  execution  of  the  proper  assurances  a  sufficient 
part  of  the  stock  in  Court  to  raise  the  recpiisite  amount  of 
purchase-money  be  sold,  and  the  sum  so  raised  be  paid  to 
such  persons  as  shall  be  named  in  the  chief  clerk's  certificate 
as  entitled  to  receive  the  same,  and  in  such  proportions  as 
therein  mentioned,  and  that  the  costs  of  the  petitioners  be 
taxed  and  paid  by  the  company  (?/).  The  order  having  been 
drawn  up,  passed,  and  entered,  a  copy  is  left  at  the  chambers 
of  the  judge,  and  a  summons  to  proceed  with  the  inquiries 
is  taken  out.  An  abstract  of  title  is  then  carried  into  the 
judge's  chambers,  with  an  affidavit  by  the  solicitor's  clerk 
that  he  has  examined  the  abstract  with  the  various  docu- 
ments therein  abstracted  (specifying  them),  and  that  the 
abstract  contains  a  true  and  faithful  abstract,  description,  or 
copy  of  each  and  every  of  such  documents.  The  chief  clerk 
thereupon,  in  ordinary  cases,  gives  a  note  to  the  registrar, 
who  fills  it  up  with  the  name  of  the  conveyancing  counsel 
in  rotation  (:).     The  abstract,  affidavit,  contract,  kc,  arc 

{.c)   Ord.  xxxiv.   .3.      For    form    of  v.  Chamherlubi,  1   Sm.  &  G.  App.  28. 

affidavit,  see  Daniell,  vol.  iii.  1983.  So  too,  for  special  reasons,  the  refe- 

{y)  For  forms  of  orders,  soe  Seton,  rence  is  sometimes  not  to  the  counsel 

1063—1075.  in     rotation,   but    to     one    specially 

(:)    The  reference    to    the  convey-  named.     When,  as  not  unfrequently 

nncing  counsel  is  not,  however,  im-  happens,  parties  are  anxious  to  secure 

perative  :  but  the  Judge  may,  by  a  a  particular  property  for  the  purjioso 

personal  examination  of    the  papers,  of    bringing   it  into  settlement,    and 

or  in  any  other  manner  satisfactory  are  not  in  a  position   immediately  to 

to  his  own  mind,  assure  himself  of  the  go  to  the  Court,  and  they  buy  it,  and 

sufficiency  of    the  title.      See   In  re  accept  the  title  under  the  opinion  of 

Jones,  1  Jur.  N.  S.  S17  ;  Cliamhcr/nln  one  of  the  Court  cmmsel,  such  opinion 


G7'2 
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Chap.  XTir. 
Sect.  I). 


then  laid  before  the  conveyancing  coimsel  by  the  petitioner's 
solicitor.  The  counsel  having  approved  of  the  title  (o), 
settles  a  draft  conveyance,  which  is  approved  by  the  judge, 
by  the  agency  of  his  chief  clerk  ;  unless  points  of  difficulty 
arise  which  demand  his  own  personal  decision.  An  ingross- 
nient  of  the  draft  is  then  made,  and  verified  l)y  affidavit ; 
and  an  affidavit  is  then  made  and  carried  in,  that  a  search 
has  been  made  for  incumbrances,  as  directed  by  the  counsel, 
and  that  none  has  been  found.  The  chief  clerk  then  gives 
his  certificate  that  a  good  title  has  been  shown  to  the 
hereditaments,  and  that  an  indenture  has  been  settled  and 
approved  of  by  the  judge  as  a  proper  conveyance  of  the  said 
hereditaments,  and  that  the  purchase-money  is  payable  to 
specified  parties ;  which  indenture  is  verified  by  the  chief 
clerk's  signature  in  the  margin.  The  ingrossment  is  then 
executed,  and  an  affidavit  of  the  execution  filed ;  upon  the 
production  of  which,  and  of  the  certificate,  the  money  in 
Court  is  paid  to  the  persons  named  in  the  certificate  as 
entitled  thereto. 


Wliere  evi- 
dence is  in- 
Bufficient. 


Where  the  Court  is  not  in  the  first  instance  satisfied  with 
the  evidence  as  to  the  fitness  of  the  proposed  investment,  the 
petition  will  be  allowed  to  stand  over  for  further  evidence, 
or  adjourned  generally  into  chambers;  or  an  inquiry  will  be 
directed  as  to  the  propriety  of  the  intended  purchase,  with 
consetpiential  directions  for  carrying  it  into  effect  if  the  in- 
vestment is  aj)proved  {h). 


Death  of  pe- 
titioner, when 


A  reference  directed  on  the  petition  of  an  ecclesiastical 


is  usually,  althongli  not  invariably, 
acted  upon,  if  and  when  the  piirchase 
is  suljscquently  adopted  by  the  Court. 
The  same  practice  prevails  in  other 
cases,  particularly  in  those  of  settle- 
ments upon  the  marriage  of  infant 
wards  of  Court ;  in  respect  to  which 
there  is  frecjuently  a  very  inconvenient 
amount  of  pressure  as  regards  time. 

(a)   As  to   the  mode  of   verifying 
puch  approval,  see  lie  CaddicJc's  Settle- 


ment, 9  Ha.  App.  ix.  ;  Ex  parte  Rector 
of  South  CoU'ni<j]w)ii,  ib.  12.  As  to 
the  mode  of  reference,  see  15  &  1(J 
Vict.  c.  80,  ss.  40,  43  ;  Cons.  Ord.  ii. ; 
Moi'gan,  383.  As  to  costs  where  pur- 
chaser employs  his  own  pri\ate  con- 
veyancer in  addition  to  the  Court 
counsel,  see  lie  Jones'  Estate,  i  Jur. 
N.  S.  887. 

(b)  Daniell,  1134  ;  Seton,  492.     As 
to  costs  of  re-invegtment,  vide  ivfra. 
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corporation  sole,  may,  notwithstanding  his  decease,  he  pro-     Chap.  XIII. 
ceeded    -with    by    consent    of    his    successor,    -without    any 


supplemental  order  (c).  a^corporatioa 

A  conveyance  to  a  charity,  upon  a  re-investment  in  land   Conveyance  to 

a  charity  on 

of  the  purchase -moneys  of  their  sold  estate,  rcqun-es  enrol-   re-investmcnt 
ment  under  the  Mortmain  Act  (d).  ment.^^''  ^"'^^  " 

Where  trustees,  with  poAver  to  sell  and  convert  at  request  Compulsory 
of  a  tenant  for  life,  join  with  him  in  conveying  to  a  railway  tees,  under 
company,  this  is  a  conversion,  and  the  money  is  personal  l^'g^gj^'j^'*'  *^"^' 
estate,  although  the  sale  was  compulsory,  and  the  price  was 
fixed  hy  a  jury  (c)  ;  but,  in  the  absence  of  any  conveyance 
by  the  trustees  in  execution  of  their  trust,  the  sale  will  be 
deemed  to  be  effected  under  the  compulsory  poAvers ;  and 
the  purchase-money  will  remain  impressed  Avith  the   cha- 
racter of  realty  (/'). 

Where  purchase-money  has  been  paid  into  Court  by  a  Apporiion- 
company,  by  reason  of  the  vendors  failing  to  make  a  title,  in  Court,  if 
and  they  subsequently  make  out  a  title  to  part  only  of  the  p^rt  ofirA  " 
land,  an  order  may  be  made  for  the  apportionment  of  the 
fund  in  Court,  and  giving  consequent  directions  {(j). 

The  Court  has  no  jurisdiction  to  give  to  the  landoAvner   Interest, 
interest  on  the  amount  Avhich  has  been  paid  into  Court  by 
the  company,  as  the  value  of  land  on  the  assessment   of  a 


(7.)  As  to  imi'chasers  right  to  deeds,  attested  eoplcs,  dx:  Section  7. 


The  purchaser,  upon  completion,  is  entitled  (subject  to  the  As  to  pur- 

^  -^  -^  \        .J  ^      chasers  ricfht 

exceptions  hereinafter  noticed)  to  all  deeds  and  other  muni-  to  deeds,  at- 
ments  of  title,  hoAvever  ancient,  Avhich  are  in  the  possession  ^^^^  cope., 

((•)  Ex  parte  ttic  Rcctur  of  Lea,  21  (/)  Ih.  ;  and  sou  Re  llovncr,   5  De 

L.  J.  Ch.  77(3.  C-.  &  S.  483  ;    Re  Stcirard,    1  Snia.  & 

{d)  Sec  Ex  parte   C/trisi''s  Hospital,  G.  32  ;  Re  Ilarrop,  3  Drew.,  720. 

12  W.  K.  669,  V.-C.  W.  (y)  Re  Parks,  1  Sm.  &  G.  515. 

(c)   Re   Taylor's  Settlement,   9    Ha.  (A)  Be  Divers,  1  Jur.  N.  S.  9d5. 
596. 


074. 
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Chap.  Xlir.  or  power  of  the  vendor  (T  :  an<l  it  is   conceived  that  the 

L^ vendor,  (unless  lie  retain  property   lielil    under  a  connnon 

ri'^dit  to X-  *^t'^'')  ^^^^  ill  general  no  right  to  kee})  copies  of  any  docu- 

livery  of  ments  other  than  those  which  subject  him  to  some  future 

uiumments  of 

title.  personal  liabilit}'. 


WLoi'e  Lu 
luirchase.souly 
part  of  the 
estate. 


Where,  however,  the  purchaser  does  not  buy  all  the  estate, 
but  any  portion,  however  small,  remains  in  the  vendor,  it 
has  often  been  discussed,  though  not  judicially  decided, 
wdiether  the  vendor  or  the  purchaser  ought  to  have  the 
custody  of  the  deeds.  In  the  last  edition  of  this  work,  we 
suggested  as  the  sounder  view,  that  in  the  absence  of  any 
stipidation,  the  vendor  was  entitled  to  retain  tlic  deeds  on 
his  covenanting  to  produce  them  (/»■) ;  and  such,  inider  the 
Vendor  and  Purchaser  Act,  1874,  is  now  the  rule  on  the 
comi:)letion  of  any  contract  for  sale  of  land,  made  since 
December,  1874. 


ANlicre  the  Where  the  whole  estate  is  sold  to  diti'erent  purchasers, 

rw^t-rrtfer!**  ^^1^  practice  (in  the  absence  of  agreement),  has  hitherto 
eut  purchasers  \jqqu  for  the  purchaser  of  the  portion  of  largest  value  (/)  to 
take  the  deeds  and  covenant  for  their  production  ;  and  this 
practice  does  not  seem  to  be  interfered  with  by  the  recent 
Act.  Where  there  was  a  condition  that  the  purchaser  of 
"the  lai-gest  lot"  should  have  tlie  deeds,  the  purchaser  of 
the  largest  single  lot  was  heM  entitled  to  them  in  preference 
to  a  purchaser  of  several  lots  of  an  aggregate  larger  ex- 
tent (ill). 


Vendor 
having  cove- 
nanted to  pro- 
duce deeds  to 
other  parties 
not  therefore 
entitled  to 
retain  them. 


The  fact  of  the  vemlur  having  already  covenanted  for 
production  to  a  former  purcliaser,  will  not,  in  the  opinion  of 
Lord  St.  Leonards  {a),  justify  him  in  refusing  to  deliver  the 
deeds,  if  the   second  purchaser   will   allow  notice   of  the 


(i)  Bug.  433 ;  1  Jarni.  Conv.  by  S. 
63  ;  Austin  v.  Croomc,  1  Car.  cS;  M. 
653  ;  <?mt</t  v.  Chichcalcr,  2  iJru.  & 
W.  a93.  As  to  the  destruction  of  tlie 
deeds,  vide  svprd,  pp.  142,  413. 

(/.)  But  pee  Sug<l.    434  ;  and  n'Jc 


Infra. 

(/}  (JrifUlts  V.  Jlal'hanl,  1  K.  &  J. 
17. 

(m)  Scod  V.  Jadmav,  21  13eav.  110. 

{»)  Sug.  435. 
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covenant   to  ajjpcar   in    or  npon   liis   conveyance,  and  av'iU    Chai).  XTII. 
covenant  to  perlurni  the  prior  covenant:  this  covenant  Ijy    ' 


the  second  2)nrcha.ser  Avonld,  of  course,  be  entered  into  Avith 
tlie  lii-st  pnrehaser,  it"  tlie  vendor's  covenant  was  made  de- 
terniinahlt'  upon  Ins  pi'oeurini;',  or  the  iirst  })ni-chaser  A\ill 
accept,  such  a  substituted  covenant ;  or  otherwise  with  the 
vendor  himself,  and  wouhl  tlien  take  the  shape  of  a  cove- 
nant t(_)  pro(bice  tlie  deeds,  c^'c.,  and  to  indenniify  him  against 
liability  under  tlie  former  covenant. 

Where  property  is  sold  under  a  trust  for  sale  in  a  settle-   Sale  itmlu' a 
ment,  which  goes  on  to  deckre  trusts  of  the  ]:)urchase-money   '^'^^^^'^'"^"'•• 
(whether  tlie  same  is  to  continue  money  or  to  be  re-invested 
in  real  estate),  it  is  conceived  that  the  existence  of  the 
trusts  gives  no  right  to  the  trustees  to  retain  the  settle- 
ment, unless  they  also  retain  part  of  the  settled  estate ;  but 
the  purcliaser  must  covenant  to  produce  it,  even  although 
he  buy  the  entire  property.    In  order  to  avoid  this  difficulty, 
it  is  usual,  where  an  absolute  conversion  is  intended,  to 
settle  the  money  l)y  a  deed  distinct  from  tliat  containing 
the   trust  for   sale.     Possibly  the  proper   rule  in  cases  of  Deposit  of 
several  sales  under  a  settlement  may  be,  that,  unless  the  untircumple- 
trustees  retain  part  of  the  estate,  it  should  be  deposited,  for  ^^'^"-  "^^  trusts, 
the  benefit  of  all  parties,  until  performance  of  the  trusts ; 
and  then  delivered  to  the  largest  purchaser  upon  his  enter- 
ing into  covenants  for  its  production :  the  right  to  the  deed, 
considered  as  an  instrument  creating  terminable  trusts,  may, 
perhaps  be  considered  as  governed  by  a  case  (o)  in  which,   uf  lwi.-.e  on 
upon  the  luu-chase  of  a  part  of  an  estate  in  lease,  the  Court  l""'"-'^^*^^  "^ 

^  i-  i-  '  reversion. 

thought  that  the  counterpart  of  the  lease  ought  to  be 
deposited  for  the  benefit  of  all  parties. 

Where  a  mortgagee  of  distinct  properties,  belonging  to  LiaMHtyof 
distinct  mortgagors,  transfers  the  mortgage   debts  by  one  settufr^'*^'^ 

deed  "without  their  consent,  he  will  have  to  pay  for  the   several  mort- 

.  g'^^ges  by  one 

necessary  attested   copies   of  the  deeds  which  he   has  thus   deed. 

made  common  to  the  several  titles,  and  of  the  necessary 

{o)  Shore  V.  Col/vlf,  a.  Coop,  2:]]. 
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Chap.  XIII. 

Sect.  7. 


Purchaser  not 
entitled  to 
dee'l.-*  u-sed  as 
negative 
evidence. 


Purchaser's 
right  to  at- 
tested copies 
of  originals 
not  given  up. 


Piostriction 
upon  such 
right. 


covenants  for  its  production  (/)) :  so  wlierc  lie  settles  the 
debt  in  such  a  manner  as  to  make  the  settlement  part  of 
the  title  ((j). 

i\jid  the  purchaser,  it  appears  (r),  has  no  right  either  to 
the  custody,  or  to  a  copy,  of  instruments  produced  merely 
as  negative  evidence  to  satisfy  him  that  they  contain  nothing 
affecting  the  title  (s) ;  nor  to  any  covenant  for  their  pro- 
duction, unless  they  are  in  the  custody  or  po^ver  of  the 
vendor. 

If  the  deeds  themselves  are  not  delivered,  the  purchaser 
(in  the  absence  of  stipulation  {t)  may  require  attested  copies 
at  the  vendor's  expense  (ii)  ;  and  this  right  does  not  seem  to 
be  taken  away  or  (pialitied  by  the  Vendor  and  Purchaser 
Act,  1874  (^).  It  has  been  observed  by  Lord  Eldon,  that 
purchasers  set  an  undue  value  upon  these  copies;  that, 
except  as  between  the  parties  themselves,  they  are  waste 
paper  upon  an  ejectment  (^).  Nevertheless  they  are,  it  is 
conceived,  of  considerable  practical  importance,  if  the  pro- 
perty is  likely  to  be  re-sold:  for  the  ordinary  condition, 
making  them  evidence  without  production  of  the  originals, 
seldom  damps  a  sale ;  Avhcreas  the  absence  both  of  originals 
and  attested  copies — supposing  the  former  to  have  been 
subsequently  lost  or  destroyed — might  cause  a  serious  de- 
ficiency in  price. 

The  right,  however,  seems  to  be  confined  to  such  docu- 
ments as  are  necessary  to  make  out  a  marketable  title  (z) : 


(p)  Capper  V.  Ttrrinr/to7i,  1  Coll. 
103  ;  as  to  the  practice  of  requiring 
an  affidavit  of  documents  from  a  mort- 
gagee in  a  foreclosure  suit,  see  WccJcs 
V.  Stourtoii,  11  Jur.  N.  S.  278. 

('/)  Dohson  V.  Land,  i  De  G.  &  S. 
581  ;  where  the  question  whether  the 
mortgagor  could  claim  to  hold  the 
bettlement,  although  waived,  seemed 
to  be  concluded  by  the  foi-m  of  the 
decree.  Qy.  as  to  the  general  right 
in  such  a  case  ? 

(r)  Vide  suirrd,  pp.  322,  331. 


(s)  Sug.  436. 

{t)  As  to  siich  a  stipulation,  see 
Cotton  V.  Scudamorc,  1  K.  &  J.  321  ; 
Bov'jldon.  V.  JcinU,  15  Vcs.  17'); 
Griffiths  V.  Ilatvhard,  1  K.  &  Jo,  17. 

((/)  Dure  V.  Tuvlctr,  6  Ves.  4G0  ; 
Boii'jldon  V.  Jeu-dl,  15  Ves.  176  ; 
Berry  v.  Young,  2  Esp.  640. 

(x)  37  &  38  Vict.  c.  78,  sect.  2. 

(y)  6  Ves.  460  ;  see  Doe  v.  Brydjes, 
7  Sc.  N.  Pv.  339. 

(z)  Dare  v.  Turhr,  6  Ves.  460  j 
Coo2)cr  V.  Emery,  1  I'hill.  3S8, 
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nor  (loos  it  .seem  to  extend  to  copies  of  Court  Roll,  or  dueds     Chap.  Xlil. 
enrolled  under  Statutes  which  require  enrolment  {<i.),  or,  in        '^''''^'  '' 
Lord    St.  Leonards'   opinion,   to   "deeds   enrolled   for   safe 
custody  in  a  Court  of  Record,"  or  "wills  registered  and 
accessil)le"   (/;) ;  but  the  practice  in  tliis  respect  does  not     ■ 
appear   to   be  settled    (r).     If,  however,  the  vendor  is  in 
possession  of  attested  copies  (d)  of  enrolled  deeds,  &g.,  the 
purchaser  can  claim  them ;  unless  other  property,  hehl  by 
the  same  title,  is  retained  by  the  vendor  or  sold  to  another 
purclmser  (.:'). 

Previously  to  the  37  &  38  Vict.  c.  78,  the  purcliascr,  as   Purchaser  also 
respects  deeds  of  wldch  he  could  claim  attested  copies  at  covlimut*for 
the  vendor's  expense,  was  also  entitled  (at  the  like  expense)  P™'J"ctiou  of 

,  J    />        ,1  1  originals. 

to  a  covenant  tor  the  production  of  the  originals,  and  also 
to  a  covenant  for  the  production  of  such  copies  of  Court 
Roll,  and  instruments  on  record,  as  were  in  the  vendor's 
possession  or  power  (/)  :  but  the  expenses  of  future  pro- 
duction were  borne  by  the  purchaser  (r/).  But  now  in  the 
completion  of  any  contract  made  since  Decemljer,  1874, 
subject  to  any  stipulation  to  the  contrary  in  the  contract, 
such  covenants  for  production  as  the  purchaser  can  and 
shall  require  are  to  be  furnished  at  liis  expense,  and  the 
vendor  is  only  to  bear  his  own  costs  of  perusal  and  execu- 
tion (A). 

In  a  case  of  sale  in  lots  under  order  of  the  Court,  where 
the  purchasers  had  notice  that  the  deeds  would  be  delivered 
to  the  largest  purchaser,  who  would  enter  into  tlie  usual 
covenants  for  production,  it  was  held  that,  in  the  al)senco  of 
any  stipulation,  each  purchaser  must  bear  the  expense  of  his 
own  deed  of  covenant  (/). 

(a)  See  Cooper  v.  Emery,  uU  supra  ;  Cooper  v.  Emery,  1  Phill.  388. 
Campbell  v.  CampheU,  Sug.  4i9.  {q)  Berry  v.  Younrj,  2  Esj).  G40,  n. 

(6)  See  Sug.  448.  (h)   37    &    38   Vict.  c.   78,  sec't.  2, 

ic)  9  Jann.  Couv.  ])y  S.  10.  rule  4. 

{d)  Supra,  p.  408.  (/)  Strong  v.  Strong,   4  Jur.   N.   S. 

(c)  Sug.  448.  943. 
(/)  Berry  v.  Young,  2  Esp,  G40,  n,; 
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A  mort^-ao-ec  concnrrinu,-  in  the  sale,  anJ   retaining  the 

deeds  in  respect  of  property  of  large  value  lu'ld  ]>y  liiin  as 

Mortgagee        owner  under  the  same  title,  would primd  fdc'te  be  hound  to 

holding  deeds  .  i       ,•         /7\ 

as  owner  of      covenant  for  their  production  (/.■;. 


Chap.  XIII. 
Sect  7. 


other  land. 


^Yhere  the  title  deeds  are  retained  1  ly  the  vendor  on  his 
covenanting  to  produce  them,  it  is  prudent  to  require  notice 
of  the  covenant  to  be  endorsed  on  the  deeds  covenanted  to 
be  produced  :  1  lut,  in  the  absence  of  agreement,  the  purchaser, 
it  is  conceived,  could  not  insist  on  such  an  indorsement. 


Absence  of 
copies  of 
Court  Eoll 
and  deeds 
where  produc- 
tion cannot  be 
enforced 
shoidd  he 
explained. 


Whithrcad 
V.  Jordan. 


And  it  must  be  remembered,  that  although  the  purchaser 
cannot  require  the  production  of  original  copies  of  Court 
Roll,  or  enrolled  deeds,  &c.,  if  not  in  the  possession  or  power 
of  the  vendor,  he  yet  may,  and  should  in  all  ordinary  cases, 
inquire  into  the  reason  of  their  non-production  ;  that  is,  if 
their  date  and  character  Avarrant  the  supposition  that  they 
ma}^  be  denied  with  an  improper  motive  :  for  in  the  well- 
known  case  of  WJi (thread  v.  Jordtra  (/),  the  omission  of  a 
morto-agee  to  make  inquiry  on  the  subject  was,  under  the 
particular  circumstances,  attributed  to  wilful  blindness  {in) : 
and  this  doctrine  has  been  recognised  in  later  decisions  {n). 


Section  8. 

Registration, 
enrolment,  &c. 

Conveyance 
should  he 
entered  in 
iMcal  register 
(if  any). 


(8.)  As  to  Tiudtcrs  necessanj  to  infiure  the  full  rjfcct  of  the 
execidcd  conreycrnce. — Begi^tvatioii,  enroJmeid,  <(■('. 

If  the  propei-ty  be  subject  to  the  operation  of  any  of  the 
local  Registration  Acts,  a  memorial  of  the  conveyance  should 
be  registered  as  soon  as  practicable  after  execution ;  the 
reo-ister  having  (as  before  observed)  been  searched  as  closel}' 
as  possible  before  completion.  When  dealing  with  respcct- 
aT)le  parties  this  rule  as  to  immediate  registration  is  often 


(Zr)  See  Yates  v.  Plinnhe,  2  Sm.  & 
G.  174. 

(/)  1  Y.  &  C.  303. 

(m)  1  Phill.  255  ;  and  see  a  note  on 
the  sul)ject  in  4  Y.  &  V.  .504. 


(/()  Worthinglon  v.  Morgan,  16  Sim. 
547  ;  Jleidtt  v.  Loosemore,  9  Ha.  449, 
458  ;  llatdlffc  v.  Barnard,  I..  R.  6 
C'h.  Ap.  652  ;  d  ride  infra,  (li.  XV. 
s.  5  ;  Sng.  V.  &  P.  707. 
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not  very  strictly  attended  to;  Itut  any  departure  from   it    Chap,  x II I. 

is  at  the  peril  of  the  solicitor.     By  delay  the  purchaser  is   U — 

exposed   to   the   I'isk  not  only  of  a  suljsecpient  fraudulent  i,"'a"|Hatr " 
sale   or   mortgage    by   the   vendor,  (which   may   generally  I'eg'rttration. 
he  considered  merely  nominal,)  but  also  of   prior  unregis-  • 
tered    incumbrancers    (o),    whose    claims    may    perhaps    bo 
unknown  even  to  the  vendor,  acquiring  priority  by  regis- 
ti-atlon  between  the  execution  and  the  registration  of  the 
conveyance. 

In  Sti.mfon  v.  Cooper  (p),  the  Court  of  King's  Bench  held  As  to registra- 
what  appears  to  be  sufficiently  evident,  viz.,  that  the  local  equitable 
Registr}^  Acts  do  not  apply  to  the  case  of  a  mere  equitable  '^"^''o'^- 
mortgage  by  deposit  of  deeds  unaccompanied  by  any  memo- 
randum. And  in  WrUjlif  v.  Htanfield  {q)  it  was  held  by  Lord 
Romilly  that  a  memorandum  of  equitable  charge  on  land  in 
Middlesex,  consisting  merel}^  in  an  undertaking  to  execute  a 
legal  mortgage,  and  containing  no  words  of  present  charge, 
did  not  require  registration :  in  a  later  case  (/■),  the  same 
learned  Judge  postponed  an  unregistered  equitable  memoran- 
dum of  present  charge  to  a  subsequent  registered  mortgage  ; 
and  distinguished  the  case  before  him  from  that  of  Wrif/hf  v. 
Stanjiehl.  In  a  later  case  («),  where  the  previous  authorities 
were  cited,  it  was  distinctly  laid  down  that  a  memorandum 
of  equitable  charge  is  a  document  requiring  registration  under 
the  9  Anne,  and  the  distinction  which  was  acted  on  by  Lord 
Romilly  was  treated  as  unsatisfactory  ;  and  in  a  still  more 
recent  case  (/),  an  unregistered  memorandum  of  equitable 
charge  was  postponed  to  a  subsequent  registered  mortgage; 
and  it  seems  to  be  now  Avell  settled  that  every  instrument 
which  transfers  an  interest  in,  or  creates  a  charge  on,  land, 
is  a  "  conveyance  "  within  the  meaning  of  the  Registry  Acts. 
Thus,  it  has  been  held  that  a  further  charge  in  favour  of  a 
mortgagee,  whose  prior  security  is  registered,  is  a  convey- 

(o)  Ai?    in  Martinez   v.    Cooper,    2  C39. 
Tvuss.  198.  (s)  Neve  v,  PcnmV,  2  H.  &  I\r.  170, 

(p)  2  B.  &  Ad.  226.  186. 

(q)  27  Beav.  8.  (0  Re   Wrl'jhC:',  mortgage  trust,  L. 

(?)  Moore  v.  Cidvcrhnisc,  27  Bcav.  K.  IG  E-i-  41. 
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Chap.  XIII.    ance  lequiiing  ix'gi.stration,  and  that  if  unregistered  it  will 

!_! lie  postponed  to  a  subsequent  registered  incundjrance,  taken 

■without  notice  of  the  further  charge  (u). 

As  to  priority  Where  two  deeds  are  registered  on  the  same  day,  and  at 
registered  at  the  same  hour,  the  memorial  "svliich  is  denoted  by  the  cailier 
time*™*^  number  will,  in  the  absence  of  direct  evidence  to  the  contrar}', 

be  presumed  to  have  been  first  registered  (jc). 

What  in-  The  exceptions  in  the  Acts  are  of  coj^yhold  estates,  leases 

excepted  from    fit  a  rack-rent,  and  leases  not  exceeding  twenty-one  j^ears 
Acte^*^*''*'^"     where  the  actual  possession  and  occupation  go  along  with 
the  lease. 

Copyholds.  The  exception  of  cop}'holds  is  not  considered  in  practice 

to  extend  to  such  leases  as  would  require  registration  if  the 
estate  were  freehold  (?/) ;  and  the  registration  of  all  such 
deeds  affecting  this  description  of  proj^crty,  as  are  not 
usually  recorded  by  the  steward  of  the  manor,  has  been 
recommended  (.z). 


Leases  at 
rack-rent — 
to  what  the 
exception  of 
extenda. 


Whether  to 
building  or 
repairing 
leases. 


The  exception  of  the  greatest  practical  importance  is  that 
of  leases  at  rack-rent :  Lord  St.  Leonards  considers  it  to  be 
the  better  opinion  that  the  assignment  of  a  lease,  held  at 
what  Avas  originally  a  rack-rent,  need  not  be  registered  in 
respect  of  its  having  become  a  valuable  property :  perhaps, 
however,  this  is  a  doctrine  which  should  be  cautiously  re- 
ceived in  practice  (o).  A  lease  which  contains  any  engage- 
ment on  the  part  of  the  lessee  to  build  upon,  or  otherwise 
improve,  the  property,  cannot,  it  is  conceived,  be  considered 
as  a  lease  at  a  rack-rent  within  the  meaning  of  the  ex- 
ception ;  although  the  rent  may  be  reserved  from  the  date 
of  the  lease,  and  may  exceed  what  would  be  the  annual 
value  of  the  property  if  let  for  any  other  purpose. 


(u)  CreiVund  v.  Potter,  L.  K.  10 
Ch.  Ap.  8  ;  affinning  V.  C".  B.  L.  R. 
18  Eq. 350. 

(x)  Ncvc  V.  Pcnnell,  uhi  suprd. 


(y)  Sug.  732. 

(:)  lUgge  on  Registration,  88,  n. 

{a)  Rigge,  nhi  supra. 
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Of  tlie  thiivl  oxci'ption  it  ucimI  only  l)o  ol)st'rv(Ml,  that  tlic     Chap.  XIII. 

T       ,,  .  1  i.-         >>  •        n  •  Sect.  8. 

words  "possession   and    occupation      arc    m   the   conjiinc- 

tive  (J)):    so  that,  in  c)n]cv  to  avoid   registration  the  pur-  leases  for 
chaser  must  not  only  buy  tlie  present  interest  in  tlie  lease  yt-ara,  or 
but  must  actually  become  the  occupier  of  the  premises. 

The  Middlesex  Act  has  no  operation  ■svithiu  the  City  of  T^onJonnot 

affected  Ijy 
London  (r).  Kegi^tration 

Act. 

It  appears,  tliat  a  deed  assi^-nino'  a  leo-acy  or  other  sum  of  -A-s  to  regis- 

,        ,     /  .  ■•,,.,     tration  of  as- 

money  charged  upon  land,  but  not  purporting  to  deal  with  signment  of 
the  land  itself,  does  not  require  registration  (J) ;  but  regis-  ^jar^ia  on 
tration  is  not  rendered  unnecessary  by  the  circumstance  of  ^^"^*- 
the  conveyance  operating  as  an  appointment  pursuant  to  a  ^^  *^^?^|.'  °^ 
power  in  a  registered  instrument  (e). 

Conveyances  of  lan<ls  taken  under  the  provisions  of  the  Of  railway 
Lands  Clauses  Consolidation  Act,  1845,  are,  it  is  believed,  in  ^^^  ' 

practice  registered  in  the  local  registers,  in  the  same  way  as 
ordinary  purchase-deeds ;  and  this  seems  to  be  the  proper 
course. 

By  the  IG  Sz  17  Vict.  c.  5G,  s.  G,  any  deed,  affecting  crown  ^f  convey- 

.     .  an  ces  by  Coin- 

lands  in  England  or  Wales  to  which  the  Commissioners  of  mi.«sionerfi  of 

Woods  and  Forests  arc  parties,  and  which  has  been  enrolled  i^i-elt.s, 

in  the  office  of  Land  Revenue  Records  and  Enrolments,  docs 

not  require  registration  in  tlic  local  Registiy. 

The  local  registries  no  longer  apply  to  land  which  has  Loeal  registry 
been  registered  under  the  Indefeasible  Title  and  Registry  whe^re  title 
Act  (/),  so  long  as  it  continues  so  registered.  SerTami 

Registry  Act. 

(6)  Eigge,  uli  supra ;  see  Fur>/  v.  1    Scb.  &  L.    90,  and  Lrcw  v.    Lord 

Smith,  1  Hud.  &  B.  735,  751.  Norhuri/,   3  J.  &   L.    303,  as  to  tlie 

(f)  Sng.  732.  registration   of    mere  e(jnitable   con- 

((/)    Malcolm    v.     Cliarhsv:orth,    1  tracts  in  Ireland  ;  and  ride  supra,  p. 

Keen,  63  ;  see  p.  73.     But  an  assign-  679,   as  to   registration  of    equitable 

inent  of    a  contract  fur  a  mortgage  charges. 

has  been  held  to  be  within  the  Irish  (c)   Srrafton   v.  Qnlnny,  2  Yes.  S. 

Act  ;   Gardiner  v.  JDksinton,  1    Ir.  C.  413. 

E.  64,  79  ;  and  see  Bi'sliell  v.  SushcU,  ( /")  25  &  26  Vict,  c.  53,  s.  104. 
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Chap.  XIII. 
Sect.  8. 

Of  will. 


Upon  pnrchasino-  from  a  devisee  the  purchaser  should 
a=;cortain  that  tlio  will  has  been  registered,  or  procure  the 
omission  to  1)0  supplied.  Prior  to  the  37  &  ')>S  Yict.  c.  78,  it 
was  generally  considered  that  where  the  will  had  not  been, 
or  could  not  be,  registered  within  the  period  allowed  by  the 
Act,  a  good  title  could  not  be  made  without  the  concurrence 
of  the  heir  {g).  In  a  case  under  the  East  Riding  Registry 
Act,  it  was  held  that  a  Avill,  which  was  not  discovered  until 
the  expiration  of  six  calendar  months  from  the  testator's 
death,  and  where,  in  consequence,  tliere  had  been  no  regis- 
tration of  the  will,  or  of  the  impediment  preventing  registra- 
tion, was  void  as  against  registered  purchasers  and  mort- 
gagees from  the  testator's  heir  (/t).  The  East  Riding 
Registry  Act  (6  Anne,  c.  85,  s.  15)  is  the  only  one  which 
requires  a  memorial  to  l_)e  registered  of  the  impediment  to 
the  registration  of  the  will.  The  Middlesex  Act  (7  Anne, 
c.  20)  and  the  North  Riding  Act  (8  Geo.  II.,  c.  6)  both 
provide  that  the  titles  of  purchasers  and  mortgagees  shall 
not,  in  case  of  concealment  or  suppression  of  the  will,  be 
disturbed  after  the  expiration  of  five  years  in  the  case  of 
lands  in  Middlesex,  and  of  three  years  in  the  case  of  lands 
in  the  North  Riding. 


Where  will 
not  registered 
within  the 
prescribed 
period. 


On  a  proposal  to  invest  pai't  of  the  funds  in  C\iurt  under 
Carew's  Estate  Act,  1807,  the  author,  advising  on  the  title, 
brought  this  point  under  Lord  Romilly's  consideration,  and 
liis  lordship  wrote  as  follows : — "  I  am  of  opinion,  that  in 
the  present  state  of  the  authorities  on  this  s\d)ject,  and 
having  regard  to  the  very  distinct  expression  contained  in 
the  Registiy  Act  for  Middlesex,  it  is  not  safe  to  lend  money 
on  a  title  derived  from  the  devisees  of  lands  in  Middlesex 
under  a  will  not  registei'ed  Avithin  the  .space  of  six  calendar 
months  after  the  death  of  a  testator  who  died  in  Great 
Britain,  and  also  that  this  investment  cannot  be  sanctioned 
by  the  Court." 


(rj)  See  an  article  in   14  Jnr.  pt.  2,  (/<)  Chaiht-lch  v.   Turner,    34  Bear, 

p.  207.  C34  ;  aftid.  L.  R.  1  Ch.  App.  -310. 


MATTERS   JtKI,ATi:,'<;    TO   (  •  iM  i'lJlTK  >N    OF    l'l'i:< 'HASH.  (J'S3 

The  practical   inconvenience  of   this  doctrine   was   very    tihap.  XIII. 

'■  .      .  .     ,  Sect.  8. 

aTeat — ree-istration  of   a  will    witliin   tlio   statutoi'\-   i-)enoa 

being  the  exception  rather  tiian  the  rule — and  douhtless  led 

to  the  37  tic  38  Vict.  c.  78,  sect.  8,  which  proviiUis  that  where 

the  will  of  a  testator  devising  land  in  Middlesex  or  Y(jrk- 

shire  has  not  been  registere(l  within  t1ie  pei'iod  allowed  by 

law,  an  assurance  of  such  land  to  a  purchase)-  or  iiKirtgageo 

by  the  devisee  or  by  some  one  deri\'ing  title  under  him, 

shall,  if  registered  before,  take  precedence  of  and  prevail 

over,  any  assurance  from  the  testator's  heir-at-]a^\'. 


It  is  not  quite  clear  wdiether  this  section  lias  given  a  Title  maihet- 
retrospective  validit}',  as  against  the  heir,  to  a  previously  co'nciu-, 
registered  assurance  by  the  devisee  under  a  wdll  not  regis- 
tered within  the  statutory  period  ;  and  in  the  investigation 
of  the  title,  prior  to  the  Act,  of  land  in  Yorkshire  or  Middle- 
sex, it  will  still  be  a  wdse  precaution,  if  not  absolutely 
necessary,  to  ascertain  wdiother  the  will  under  which  the 
title  is  dei'ived  was  registered  within  the  time  allowed  b}' 
law,  and  if  not,  whether  the  omission  has  been  effectively 
cured.  If  the  heir  has  concurred,  or,  which  is  the  same 
thing,  if  the  devisee  was  himself  the  heir,  the  title  would 
appear  to  be  marketable^  although  the  Avill  was  not  registered 
within  the  statutory  period  :  so,  also,  if  the  statutory  period 
of  non-claim  has  elapsed  since  the  death  of  the  testator :  so, 
also,  if  the  sale  be  of  a  leasehold  estate  by  an  executor  or 
legatee :  the  presumption  in  every  case  l:)eing  against  the 
existence  of  suj^pressed  documents  :  Ijut  it  seems  to  be  going 
too  far  to  say  with  Lord  St.  Leonards  (/)  that,  in  these  ca.ses, 
registration  of  the  will  is  nnmntcrhil  :  it  may  be  unneces- 
sary as  regards  the  possiljility  of  any  subse(|uent  alienation 
by  the  heir,  devisee,  executor,  or  legatee  (as  the  case  may 
be):  but  it  would  seem  to  be  of  some  importance  with  a 
view  to  the  possible  existence  (jf  unregistered  assurances  l)y 
the  deceased  owner;  which  assurances  could  oidy,  it  is  C(m- 
ceived,  be  displaced  by  a  registered  assurance  from  a  pei'son 

('■)  Sug.  V.  k  V.  t^r's  nth  CMlit. 
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Chap.  XIII.    elahuing  uiuler  a  duly  reo-istered  Avill ;  or,  possibly,  by  a 
^^^^  ^-       reo-istered  assurance  from  the  lieir,  in  ease  of  intestaey. 


Memorial — its 

contents. 


Attestation 
of. 


A  statement  of  the  contents  of  the  memorial  ^vhich  are 
required  Ijy  the  Legislature,  is  given  in  Lord  St.  Leonards' 
work  (/.).  In  recent  practice,  however,  a  somewhat  fuller 
statement  of  the  contents  and  effect  of  the  deed  is  required 
at  the  registration  oftices,  where  forms  are  supplied  for  the 
guidance  of  the  public.  The  registrars,  it  appears,  may  be 
required  to  registrar  a  rdliographed  memorial  (/). 

The  memorial  itself  may  be  executed  {m)  either  I)}'  the 
vendor  or  purchaser,  or  either  of  their  heirs,  executors, 
administrators,  guardians,  or  trustees :  but  one  of  the  two 
attesting  witnesses  to  the  memorial  should  be  a  witness  who 
attested  the  execution  of  the  deed  })y  (it  has  been  said)  a 
granting  party  {n).  Where  the  attesting  witnesses  are 
dead,  re-execution  of  the  deed  in  the  presence  of  a  witness 
for  the  purpose  of  registration  is  useless  (o). 


Wl      deed  ^"^^^^  '^^  ^'^^3'  perhaps  deserve  consideration  whether  the 

operates  a.s  a  abovo  doctrinc,  (which  was  first  advanced  by  Lord  St. 
several  share's  Leonards,)  does  not  admit  of  extension.  His  observation, 
or  e-state.s.  (^yi^ich  gave  rise  to  the  decision  in  Essex  v.  Bavgh  (p),)  is  as 
follows,  "One  of  the  witnesses"  {i.e.  to  the  memorial)  "  nnist 
1)0  a  witness  to  the  execution  of  the  deed  (g) ;  and  this  must 
be  understood  to  mean,  not  merely  the  execution  by  an  un- 
necessary party,  as  the  grantee,  but  the  execution  by  the 


(Z)  Page  730,  14th  edit.;  and  see 
Reg.  V.  Middlesex  lleyhtvars,  15  Q.  B. 
076,  where  the  memorial  was  held 
in-sufficient  :  and  as  to  Ireland,  see 
Gardiner  v.  Blmnton,  1  Ir.  Ch.  R.  79. 
The  Btamp  under  the  late  Act  is  re- 
duced to  2s.  &d. 

(I)  Ex  parte  Iccmeii,  9  Jur.  371,  Q. 
B.  ;  Rey-  v.  The  Middlesex  Rerjistrars, 
7  Q.  B.  ir,(j. 

(m)  The  seal  of  a  corporation  aggre- 
gate would  seem  to  be  sufficient :  see 
Doe  V,  Hofjrj,  1  Bos.  &  P.  N.  R.  30  C. 


(91)  It  was  so  decided  in  Jach  v. 
Armstronrj,  1  Hud.  &  B.  727,  732  ; 
but  sec  9  Jarm.  Con  v.  l.y  S.  683, 
contending  that  it  is  sufficient  if  the 
witness  attested  the  execution  of  the 
deed  by  either  I'artij  ;  and  see  Sug.730, 

(0)  Essex  V.  BaiKjh,  1  Y.  &  C.  C.  C, 
C20. 

{p)  VU  supra :  see  now  Sug.  730. 

(7)  In  the  North  Ptiding  PtCgistry 
Act,  this  provision  is  omitted,  appa- 
rently by  nastake. 
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party  IVoiii  Avhom  the  estate  moves."     Now  Avliere  tlic  estate     Chap.  xill. 
is  conveyed  by  seN'eral  cnviiers,  say  A.,B.,aii(l  C,  each  seised , 


of  an  undi\'ided  share,  and  whose  exccntion  of  the  convey- 
ance is  attested  by  ditierent  witnesses,  a  memorial,  attested 
only  1)y  the  witness  who  attested  A.'s  execution  of  the  deed, 
is  evidently  not  attested  hy  any  witness  to  the  execution  of 
the  deed  considered  as  a  conve}'ancc  of  the  shares  of  B.  and 
C,  such  shares  possibly  constituting  the  bulk  of  the  estate. 
This  will,  perhaps,  appear  more  obvious  if  we  suppose  a  pur- 
chaser to  talvo  l)y  a  single  deed  a  conveyance  of  several 
distinct  estates  from  several  owners.  It  would  seem  to  be 
prudent  in  all  such  cases  to  have  the  memorial  attested  by  a 
witness  or  Avitnesses  to  the  execution  of  the  deed  by  all  the 
several  owners  (r). 

As  respects  lan^ls  situate  in  the  Bedford  Level,  it  appears  Hc^risimiinn 
that  conveyances  omitted  to  be  registered  under  the  Bedford  Level  Act."  ' 
Level  Act  (n)  are  nevertheless  valid  for  all  purposes,  except 
for  entitling  the  grantees  to  the  privileges  conferred  by  the 
Act  on  the  owners  of  lands  within  the  Level,  and  for  the 
other  purposes  of  the  Act  (f). 

Where  a  conveyance  "was  made  to  a  purchaser  apparently  Conveyance 
as  the  beneficial  owner,  but  the  purchase-money  was  in  fact  trustee,  as 
part  of  a  charitable  fund,  and  the  nominal  purchaser,  by  a  'JeS'owncr^' 
subsequent  deed,  in  executioJi  of  a  power  reserved  by  the  "i"^*^ '"'  ^''i- 
conveyance,  settled  the  property  in  favour  of  the  charity,  it  Mortmain 
was   held  that  both  the  conveyance   and   the   suljscquent 
settlement  required  to  be  enrolled  in  Chancery  under  the 
Statute  of  Charitable  Uses  (<(). 

(r)  But  see  9  Jarm.   Conv.  by  S.  inontLs  after  its  execution  ?   See  PWce 

683.  V.  Ifatliawnu,  6  Madd.  30-1 ;  2  Dc  G. 

(s)  15  Car.  II.  c.  17.  &  S.  116  ;  and,  as  to  the  attestation, 

(«)  Willis  \.  BroKH,  10 'tiim.l-ll.  Doc   v.  Monro,   12   Mec.    &  W,  845. 

(«)  9  Geo.  II.  c.  36  ;  Att.-Gcn.  v.  As  to  the  effect  of  non-enrolment,  seo 

Gardner,  2  De  G.  &  S.  102  ;  Att.-Gcn.  Att.-Gcn.  v.    Ward,  6  Ha.   477,  482. 

V.  Mitnro,  2  De  G.  &  S.  122  :  qutcre,  As  to  the  effect  of  the  witnesses  not 

as  to  the  effect  on  the  deed  of  the  signing  the  attestation  clause,  thougli 

death  of  any  subscriber  within  twelve  present  at  the  sealing  and  delivery  of 


Act. 
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Chap.  XIII. 
Sect.  8. 

Tlegistratiou 
of  Indi.TH 
assurnucci?. 


]]}-  the  Indian  Registration  Act,  1SG4,  every  deed  of  gift 
of  innnoveal>le  property  was  to  be  registered  "svithin  twelve 
months  from  its  date;  and  a  deed  not  so  registered  was  made 
inadmissible  in  evidence.  This  enactment  was  repealed  by 
the  Indian  Registration  Act,  180(j,  which  provides  that  no 
instrument  of  gift  of  immoveable  property  shall,  unless  re- 
gistered, affect  any  property  comprised  therein;  and  the  time 
for  registration  is  limited  to  four  months,  extendible,  in  cases 
of  unavoidable  delay,  to  eight  months  from  the  date  of  exe- 
cution. In  a  very  recent  case,  Avhere  A.,  being  resident  in 
Madras,  in  1865,  conveyed  land  in  India  to  B.  by  an  unre- 
gistered deed,  in  which  he  covenanted  for  further  assurance, 
and  afterwards  by  a  deed  registered  under  the  Act  of  18G0, 

mortiraii-ed  the  same  land  t(j  C,  who  had  notice  of  the  con- 
es  O  ' 

veyance  to  B.,  a  bill  l:)y  B.  against  C.  to  enforce  the  covenant 
was  dismissed  («•). 


As  to  enrol-  By  the  2-i  &  23  Vict.  c.  9,  certain  assurances,  notwithstand- 

men  o  "i^^^^j^^  ^^g  non-compliance  with  the  requirements  of  the  9  Geo.  II. 


ranees  omit 


to  be  enrolled    q  2{j,  as  to  enrolment,  were  made  valid,  if  enrolled  within 

under  Mort- 
main Act.  twelve  months  after  the  j)assing  of  the  Act ;  and  the  provi- 
sions of  this  Statute  have  been  recently  extended  (i/).  Under 
the  29  (fc  30  Vict.  c.  57,  any  trustee,  governor,  director,  or 
manager  of  a  charity  may,  on  application  by  summons, 
obtain  from  the  Court  of  Chancery  an  order  authorizing 
the  enrolment  of  a  deed  conveying  or  charging  land  for 
charitable  uses ;  but  he  must  satisfy  the  Court  that  the  deed 
was  bond  fide,  and  for  full  value,  and  that  the  omission  to 
enrol  it  has  arisen  from  igTiorance,inadvertence,  or  accident  (2). 


the  deed,  see  Wichham  v.  Marquis  af 
Bath,  L.  H.  1  Eq.  17.  As  to  ■whether 
a  power  to  devise  land  to  a  charity 
can  be  implied  from  the  fact  of  the 
charity  being  by  special  Act  em- 
powered to  hold  land  taken  by  devise, 
see  Pcrrinj  v.  Trail,  L.  11. 18  Eq.  83  ; 
and  comi)are  Robinson  v.  Governom  of 
London  Hospital,  10  Hare;  19,  a  far 
stronger  case. 

{x)  Ilirlcs  V.  Poivell,  L.  K.  4  Ch. 
Ap.  741,  affinning  V.-C.  (lifTard. 


(.y)  See  25  Vict.  c.  1 7  ;  27  Vict.  c. 
13  ;  29  &  30  Vict.  c.  57  ;  and  bco 
now  The  C'h.aritable  Trustees  Incor- 
poration Act,  1872  (35  &  36  Vict.  c. 
24),  which  enables  the  Charity  Com- 
missioners to  grant  a  certificate  of 
registration  to  tnistees  of  a  charity  ; 
but  does  not  dispense  with  the  neces- 
sity of  compliance  with  the  jirovisions 
of  the  Mortmain  Act. 

(;)  Tlie  application  is  by  summons' 
see  l)aiiiiirs  Chancery  Forms,  1933, 
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Assurances  to  a  cliarity  of  land  already  in   niortmain  do     Chap.  XIII. 

not  seem  to  re(|uire  enrolment  (<<) :  but  a  cunveyancj  upon ' 

a  reinvestment  of  the  proceeds  of  the  sale  of  charity  lands  |^^,|^\^rcwlv 

cominilsorily  taken  must  be  enrolled  (6).     A  deed  duly  en-  "i  nioi-tmaiu 

.  to  a  charity, 

rolled  takes  effect  from  the  date  of  its  execution  (c). 

By  a  modern  Statute  (d),  all  conveyances  or  other  disposi-  rteli^'-ous,  &c. 
tions,  except  by  will,  bond  fide  made  after  the  passing  of  (yite^)  Act 
the  Act  to  a  trustee  or  trustees  on  behalf  of  any  society  or  ^^^^• 
body  of  persons  associated  together  for  religious  purposes,  or 
for  the  promotion  of  education,  arts,  literature,  or  other  like 
pui-poses,  of  land  for  the  erection  of  a  building  for  such  pur- 
poses, or  whereon  a  building  used,  or  to  be  used  for  such 
purposes,  shall  have  been  erected,  are  exempted  from  the  i^ro- 
visions  of  the  Mortmain  Acts ;  but  the  piece  of  land  must  not, 
in  any  case,  exceed  two  acres  in  area  or  extent  {<').     And  by 
the  same  Act,  acknowledgment  of  the  deed,  Avith  a  view  to 
enrolment,  is  rendered  unnecessary. 

By  the  provisions  of  the  Duchy  of  Cornwall  Management  Enrolment  <n\ 

alienatioTi  of 

Act,  IcSGo,  every  deed  or  instrument  whereby  any  heredita-  lands  within 
ments  forming  parts  of  the  Duchy  are  sold,  leased,  or  dis-  c"i!i^^vall. 
posed  of,  under  the  Act,  must  be  enrolled  in  the  office  of 
the  Duchy  within  six  months  from  its  date  (/). 

Where  the  vendor  is  tenant  in  tail,  it  is  essential  to  the  On  sale  )iy 
validity  of  the  deed,  as  against  the  issue  in  tail  and   re-  _,{i.sentailin^- 
maindermen,  that  it  shoukl  be  enrolled  in  Chancery  within  'll'^^l'^  ^^^  ^"" 
six  calendar  months  after  its  execution  l;)y  tlie  vendor  {(j)  : 
but,  if  so  enrolled,  it  takes  effect  from  the  time  of  execu- 
tion (A) :    except  as  against  persons  claiming  for  valuable 

{(i)  Att.-Gen.v.  Ghjn,  12   Sim.   81;  of  tlie   Literary  and  Scientific  Insti- 

Walker  V.  Richardson,  2  Mee.  &  W.  tutions   Act,  1854,   17  &  IS  Vict.  c. 

882  ;  Ashton  v.  Junes,  28  Beav.  460.  112. 

{h)  See  Ex  parte  Christ's  IlosidUi.',  (/)  Sec  26  &  27  Vict.  c.  49.    See 

12  \V.  E..  669,  V.-C.  W.  tliis  Act  as  to  the  alienation  of  landa 

((,)    Trye  v.  Corporation  of  Glouccs-  forming  parts  of  the  Duchy. 
ter,  14  Beav.  173.  (i/)  3  &  4  Will.  IV.  c.  74,  s.  41. 

(d)  31  &  32  Vict.  c.  44.  (h)   Cattcll  v.   OnraU,  4  Y.  &  C. 

(c)  Sect.  1  ;  and  ?ce  tlic  pro\isioiis  228. 
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Chap.  XIII.     consideration  under  a  prior  enrolled  deed   (although  subse- 
^'^'^^'  ^'        quently  executed)  and  -without  express  notice  of  the  ^•oidable 
estate  created  by  the  prior  assurance  (l).     The  enrolment 
may  be  made  by  either  vendor  or  purchaser. 


Consent  of 
protector. 


^^^lcn  a 

manned 
^^■oIllall. 


Wlieii  a 
lunatic. 


If  there  be  a  protector  of  tlie  settlement,  and  his  consent 
to  the  assurance  be  gi\'en  by  a  separate  deed,  the  consent- 
deed  must  be  executed  on  or  before  the  day  on  which  the 
assurance  is  made  by  the  tenant  in  tail ;  and  must  be  enrolled 
in  Chancery  either  at  or  before  the  time  Avhen  the  assurance 
is  so  enrolled  {Ic).  Where  a  married  woman  is  protector  in 
right  of  her  separate  estate,  she  can,  without  her  husband's 
concurrence,  consent  to  an  absolute  disposition  by  the  tenant 
in  tail  (/).  Where  the  tenant  in  tail  in  possession  is  a 
lunatic,  the  Lord  Chancellor  has  a  discretionary  power  under 
the  Act  to  consent  to  the  first  tenant  in  tail  in  remainder 
barring  the  entail  (pn). 


Entries  and 
enrolments  on 
Bale  by  legal 
er  equitable 
tenant  in  tai], 
of  coj)yhuldf . 


A  legal  tenant  in  tall  of  lands  lield  Ijy  copy  of  Court  Roll 
may  bar  the  entail  by  suii'endcr :  and  an  cijuitable  tenant  in 
tail  may  bar  the  entail  either  by  surrender  or  by  deed  (n). 
If  the  assurance  l»e  by  deed,  the  same  must  be  entered  on  the 
Court  Rolls  of  the  manor  (o) ;  and,  notwithstanding  some 
ambiguity  in  the  frame  of  the  Act,  it  is  now  clearly  settled 
that  a  deed   barring  an  estate  tail  in   cop^diolds   must  be 


(/)  See  sects.  38  and  71. 

(/.)  3  &  4  Will.  IV.  c.  71,  «s.  -12  and 
•IG. 

(/)  Kecr  V.  Broicn,  Johns.  138.  A 
bare  trustee,  who,  under  the  31st 
section  of  the  Fines  and  Eccoverics 
Act,  is  protector,  can  insist  on  retain- 
ing the  legal  estate  only  .so  long  as 
the  puqjoses  of  the  trust  exist ;  thus, 
where  there  was  a  devise  to  trustees 
upon  trust  for  a  manied  woman  for 
life  for  her  separate  use,  with  remain- 
der to  the  use  of  her  children  a« 
tenants  in  common  in  tail,  it  was  lield 
that  the  tenant  for  life  having  become 
dkcovcrle  could  compel  a  conveyance  ; 


Bidtanshav:  v.  Martin,  Johns.  89. 

{m)  See  Ee  Blacitt,  6  De  G.  M.  &  G. 
187,  overriding  a  decision  of  Lord 
Brougham  in  the  same  case ;  sec  3  My. 
&  Ke.  250 ;  and  also  a  decision  of 
Lord  Cottenham,  Re  Wood,  3  My.  & 
Cr.  266.  See  also  as  to  the  jiowers  of 
the  L.  C.  as  protector.  Grant  v.  Yea, 
3  My.  &  Ke.  245;  Re  Slarkie,  ib. 
248  ;  and  where  the  protector  imder 
the  settlement  has  been  convicted  of 
treason  or  felony.  Re  Wainan'ijht,  1 
Phill.  258. 

(/?)  Sect.  50. 

(o)  See  sect.  53. 
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entered  on  the   Rolls   of    the   manor    -within    six    calendar     Chap.  Xlll. 
months    after  its    execution  {j>);  an    understandi)ig  to  the    — '. — L_J — 


contrary  Avas  extensively  acted  on  in  practice  for  many 
years  after  the  passing  of  the  Act,  and  constitutes  a  fret^uent 
source  of  danger  in  copyhold  titles.  The  consent  of  the 
protector  (if  any)  may  be  given  by  deed,  (whether  the  estate 
be  legal  or  equitable,)  or  personally  to  the  person  taking 
the  surrender  (in  those  cases  where  the  tenant  in  tail 
surrenders)  (7). 

An  order  might  be  made  by  the  Court  of  Bankruptcy  Whoni  tenant 
under  the  Act  of  bSGl,  for  vesting  the  copyholds  of  a  bank-  (J"ntl.'^/Af' 
rupt  in  such  person  and  in  such  manner  as  the  Court 
should  see  lit,  so  as  to  save  the  expense  of  two  assu- 
rances (y)-  And,  under  the  Act  of  18G0,  -where  any  portion 
of  the  bankrupt's  estate  consists  of  copyhold  or  customaiy 
property,  or  any  like  property  passing  by  surrender  or 
admittance  or  in  any  similar  manner,  the  trustee  is  not  to 
be  compellable  to  be  admitted,  but  may  deal  with  such  pro- 
perty in  the  same  manner  as  if  it  had  been  capable  of  being, 
and  had  been  in  fact,  duly  surrendered  to  such  uses  as  the 
trustee  may  appoint;  and  an  appointee  of  the  trustee  is 
to  be  admitted  or  otherwise  invested  with  the  property 
accordingly  (.s).  And,  Ijy  a  later  section,  the  trustee  may 
deal  with  any  property  to  which  the  bankrupt  is  beneficially 
entitled  as  tenant  in  tail,  in  the  same  manner  as  the  bank- 
rupt nught  have  dealt  with  the  same ;  the  provisions  of  the 
Fines  and  Recoveries  Act  being  expressly  extended  to  pro- 
ceedings in  banki'uptcy  (;')■ 

If  the  tenant  in  tail  convey  by  surrender,  and  the  protector  cv-nsent  of 

consent  by  deed,  such  deed  must  be  executed  and  produced  ban-in--^ entail 

to  the  Lord  of  the  Manor,  his  steward  or  steward's  deputy,  at  i"  copyholds, 
or  previous  to  the  surrender;  and  he  is  to  endorse  thereon  an 

0?)  Hollywood  V.  Fordo;  30  Beav.  Panic,  14  W.  11.  10u9. 

1  ;  Gibbons  v.  Saape,  1  De  G.  J.  &  S.  {q)  See  sects.  51,  52. 

621  ;  32  Beav.  130.     An  indorsement  (r)  21  &  25  Vict.  c.  131,  s.  114. 

by  the   steward   on   the   disentailing  (s)  32  &  33  Vict.  c.  71,  s.  22. 

assurance  is  not  .sufficient ;  Bii>/<1  v.  [t)  lb,  f;ect.  25. 


GOO 


MATTERS   RELATING   TO   COMPLETION   OF   PURCHASE. 


Chap.  XTIL    acknowk'tlgment  (avIucIi  is  made  2)i''tiit('f/(icic  evidence  of  the 
.  fact)  of  tlic  deed  having  been  so  produced  ;  and  is  to  enter 

the  deed  and  indorsement  on  the  Court  Rolls ;  and  then  to 
indorse  a  nienioranduni  of  such  entry  upon  the  deed  (u). 


Where  con- 
sent of 
])rotector  not 
given  by 
deed. 


If  tlie  consent  of  tlie  protector  be  not  given  b}'  deed,  it 
must  be  given  to  the  person  taking  the  surrender  by  the 
tenant  in  tail :  and  evidence  of  such  consent  is  to  be  pre- 
served on  the  Court  Rolls,  in  manner  provided  in  the  52nd 
section  of  the  Act. 


Mn.st  lie  hy 
deed,  if 
equitidilc 
tenant  in  tail 
disentailed  Ijy 
deed. 


Where  the  equitable  tenant  in  tail  himself  assures  by  deed, 
the  consent  of  the  protector  must  be  given  by  deed  ;  and  if 
given  l)y  a  deed  distinct  from  the  principal  assurance,  such 
deed  must  be  executed  on  or  before  the  day  of  the  execution 
of  such  assurance  by  the  tenant  in  tail,  and  must  be  entered 
on  the  Court  Rolls  (■/;) :  and  an  assurance  by  deed,  by  an 
equitable  tenant  in  tail,  is  to  be  void  against  any  j^erson 
claiming  for  valuable  consideration  under  any  subsequent 
assurance, —  (which  would  include  a  surrender,) — duly  entered 
on  the  Court  Rolls  before  the  entry  thereon  of  such  deed  of 
assurance  (y). 


Entail  in  land  An  entail  in  fee  farm  rents  in  the  nature  of  land  tax  may 
be  barred  by  deed  acknowledged  and  enrolled  or  registered 
in  manner  directed  by  the  42  Geo.  III.  c.  IIG  (5). 

Acknowledg-         We  liavc  already  referi'ed  ((i)   to  the  necessity  for   the 

niciit  bj'  mar-  iiii/>  i  •    i  i 

ried  women.      acknowlcdginent  01  conveyances  by  manied  women :    and 


(u)  Sect.  ol. 

(x)  The  Act  does  not  .say  that  the 
deed  of  con.sent  must  be  entered  on 
the  Court  Iiolls  at  or  before  the  time 
when  the  princijial  assurance  is  so 
entered  ;  but  such,  it  is  conceived,  is 
the  intention,  and  it  would  be  prudent 
so  to  enter  it.  The  53rd  section  of 
the  Act  does  not  seem  to  apply  to 
customary  freeholds  ;  Jteff.  v.  l,ord  of 
the  M'inor  of  Inr/ldoin,  8  Powl.  P.  C. 


693  ;  and  see  Carlisle  v.  Towns,  2  B. 
&  Ad.  585. 

(i/)  Sect.  53.  Lord  St.  Leonards 
considers  it  probable  that  notice 
would  not  be  held  in  Equit)'  to  sup- 
ply the  want  of  entry  on  the  Court 
lloUs  ;  V.  &  P.  471. 

{z)  Sect.  157  ;  and  see  38  Geo.  IIL 
c.  60,  8.  40. 

(fi)  /^iipro,  p.  .''(70,  el  seq. 
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to  the  extended  2:)0Aver  conferred  upon  tlieni  Ly  a  modern    Chap.  Xlir. 
Statute  (h).  ^"^^-  8' 


By  the  89th  section  of  the  4  k  .5  Vict.  c.  0.'),  it  is  enacted  statutory  pro- 
"tliat  after  the  31st  day  of  December,  1841,  every  surrender  y'«""«f<'r 

•^        _  '  '  J  immed'ate 

and  deed  of  surrender  which  the  lord  shall  be  compellable  entry  (,n  court 
to  accept  or  shall  accept,  and  also  every  will  and  codicil  a  h'oW  aJii-''^" 
copy  of  which  respectively  shall  be  delivered  to  the  lord  of  ^■''^"^^'• 
the  manor  of  which  the  lands  affected  l)y  such  surrender, 
deed  of  surrender,  will  and  codicil,  are  parcel,  or  to  his 
steward,  or  the  deputy  of  such  steward,  either  at  any  Court 
holden  for  such  manor  at  which  there  shall  not  be  any 
homage  assembled,  or  out  of  Court,  and  also  every  grant  and 
admission  by  the  lord  of  any  manor,  or  his  steward,  or  the 
deputy  of  such  steward,  pursuant  to  this  Act,  shall  be  forth- 
with entered  on  the  Court  Rolls  of  the  manor  by  such  lord, 
or  steward,  or  deputy  ;  and  every  entry  made  on  the  Court 
Rolls  of  any  manor  pursuant  to  this  present  clause  shall  for 
all  purposes  whatsoever  be  deemed  and  taken  to  be  an  entry 
made  in  pursuance  of  a  presentment  made  at  a  Court  holden 
for  such  manor  by  the  homage  assembled  thereat ;  and  the 
steward,  or  his  deputy,  shall  be  entitled  to  the  same  fees  and 
other  charges  for  making  such  entry  on  the  Court  Rolls  as  he 
would  have  been  entitled  to  in  resj^cct  of  such  entry,  in  case 
the  same  had  been  made  in  pursuance  of  a  presentment  made 
at  a  Court  holden  for  such  manor  by  the  homage  assend^led 
thereat." 

The  Gth  section  of  the  8  &  0  Vict.  c.  lOO,  appears  to  ex-  Conveyance  of 
tend  to  contingent  interests  in  copyholds  (which  previously  InteShi" 
to  the  passing  of   that  Act  were  incapable  of   alienation  ^'^'WhoWs 

^  under  late 

except  by  way  of  contract  in  E(|uity)  (c) ;  and  it  is  of  course  Act. 
desirable,  although  not  essential,  that  the  deed  of  disposition 
should  be  entered  upon  the  Court  Rolls. 

(h)  8  &  9  Vict.  c.  106,  mpm,  p.580;  271)  (n).     As  to  the  i>nrchaser"s  jKuver 

and  see  20  &  21  Vict.  c.  57,  a;  to  the  of    compelling    admittance    by  man- 

disposition  of  married  women  of  their  damus,  see  ibid.   380   ct  scq.  ;  adniit- 

I'eversionary    interests     in     personal  tance    may  now  be    granted  out  of 

estate.  Court,  and  out  of  the  manor,  4  &  5 

(r)  Scriveu  on  Ci>pyh.i]ds,  5th  od,,  A'ict.  c.  3'),  s.  §8. 
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Chap.  Xin. 
Sect.  S. 

As.surance  of 
copyholds 
taken  under 
the  Lands 
Clauses  Con- 
solidation 
Act,  1S45,  to 
be  entered  on 
court  roll-s. 


Wliere  lands  of  copyhold  or  cu.stomary  tenure  are  taken 
under  the  Lau'ls  Clauses  Consolidation  Act,  184'),  the  con- 
veyance is  to  be  entered  by  the  steward  of  the  manor  upon 
the  Court  Rolls ;  and,  upon  payment  to  him  of  such  fees  as 
would  be  due  to  him  on  the  surrender  of  the  same  lands  to 
the  use  of  a  purchaser,  he  is  bound  to  make  such  enrol- 
ment ;  and  the  convej^ance,  when  so  enrolled,  is  to  have  the 
efiect  in  respect  of  such  lands  as  if  the  same  were  of  free- 
hold tenure  {<J) ;  but  until  the  same  are  enfranchised  (e), 
they  are  to  continue  sul)ject  to  the  accustomed  lines,  rents, 
heriots,  and  services.  It  has  been  held  that,  under  this 
provision,  the  steward  cannot  claim  the  fee  which  would  be 
due  to  him  on  the  admittance  of  a  purcha.ser  (/). 


Expediency  (if 
land  not  in 
register 
county)  of 
indorsuig 
notice  of  con- 
veyance on 
leading  title 
deed  if  re- 
maining ^^ith 
vendor. 


Where  the  estate  is  not  situate  in  a  register  county,  and 
the  title  deeds  are  retained  by  the  vendor,  it  is  prudent  for 
the  purchaser  to  procure  the  indorsement  of  the  conveyance 
upon  the  leading  document  of  title ;  that  is,  upon  the  docu- 
ment Avhich  the  vendor  would  have  to  produce  in  proof  of 
his  title  were  he  to  attempt  to  make  any  disposition  of  the 
estate  inconsistent  Avith  the  rights  of  the  purchaser.  The 
doing  so  has  been  referred  to  judicially  as  being  merely  an 
ordinary  and  proper  precaution  {<j) ;  but  it  has  not  yet  been 
decided,  nor  is  it  commonly  considered,  that  a  purchaser  has 
any  right,  independently  of  agreement,  to  insist  upon  such 
an  indorsement. 


Form  of 
notice. 


Such  a  memorandum  need  only  specify  the  date  of,  and 
parties  to,  the  conveyance ;  and  particularize  the  property 
therein  comprised.  It  is,  of  course,  important  to  the  vendor, 
that  this  should  be  expressed  in  definite  terms ;  for,  if  the 
memorandum  were  so  worded  as  to  leave  any  doubt  as  to 
the  precise  amount  of  property  comprised  in  the  convey- 
ance, the  production  of  such  couAcyance  would  be  necessary 
upon  an}'  future  dealing  with  the  residue  of  the  estate. 


{d)  Sect.  95. 

(e)  See  sects.  95  and  96. 

(/)  Cof*pcr  Y,  Norfolk  li.   Co.,  3 


Exch.  540  ;  6  Rail.  Ca.  94. 

(y)  See  Kerifcs  v.  L'jon,  L,  E.  4  Ch. 
Ap.  218,  220. 
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And,  as  wo  liavc  already  seen,  np(jn  tlic  complctiDii  of    ('hap.  xill. 

tlio  purchase   of  an  e(|iiitable  interest  in  I'cal  estate,  it  is  ^° '  ' 

prudent  to  aive  notice  of  the  transaction  to  the  owners  of  r'ropnety  of 

'■  ^  giving  iiiitica 

the  legal  estate  :  but,  as  a  general  rule,  a  purchaser's  priority  to  ti  uatces  on 
is   not   affected  by  his   giving,  or   omitting  to  give,  such  e(|uitable  ' 
notice   (A).     However,  upon  the  purchase  of  an  equity  of  "'^'^^''^'*'^- 

,•1111  1  .  1        Impf)itance  of 

redemption,  such  a  notice  should  always  be  given  to  the  notice  to 
mortgagee,  an<l  an  inquiry  made  of  him  as  to  the  amount  purchase  of"" 
dae  to  him,  and  whether  he  is  entitled  to  any  other  charo-es  e'luity  of  re- 

,      (IcmptMii. 

created  by  the  same  mortgagor;  for,  except  so  far  as  his 
right  to  tack  is  taken  away  by  the  7th  section  of  the 
Vendor  and  Purchaser  Act,  187-t  (/),  any  furtlier  advances 
which  he  may  make  to  the  mortgagor  upon  the  security  of 
the  equity  of  redemption,  in  ignorance  of  the  sale,  will  be 
valid  as  against  the  purchaser  [k) :  and  whatever  may  bo 
the  precise  effect  of  this  section  as  resj3ects  the  right  of 
tacking,  it  seems  quite  clear  that  it  does  not  take  away  or 
aifect  the  equitable  right  of  the  mortgagee  to  consolidate 
all  mortfjao-es  from  the  same  mortgagor  existing  at  the  date 
of  the  sale,  and  which  then  are,  or  subsequently  become 
vested  in  him  (/). 

If  the  estate  l^e  copyhold,  admittance  is  essential  in  order  A.lmiunnce 

,  to  coijybokls. 

to  perfect  the  legal  title.  Before  admittance,  the  surrenderee 
has,  at  Law,  no  assignpJjle  interest  (r;/) :  although  the  rule 
is  of  course  different  in  Equity  (n)  :  and  even  if  the  assignee 
actually  himself  procure  admittance,  this  will  not  vest  in 
him  the  legal  estate  (o). 

(h)  Siq^rd,  p.  451.  siilered. 

(z)  37  &  38  Vict.  c.  78.  The  section  {m)  Multhexo  v.  Oahovne.U  C.B.93S. 

will  probably  be  repealed.  (/()   Waincioright  v.  ElweU,  1  Madd, 

(h)  Goddard  v.  Complin,  1    Ch.  Ca.  G32. 

119  ;   Blachston   v.  Moreland,  2   Ch.  (r;)    Matthew   v.    Osborne,   idA    sup. 

Ca.  20  ;    Wrl(j7itsoii  v.  Hudson,  2  Eq.  Under  the  late  Wills  Act,  copyhold.'? 

Ca.  Abr.  609,  pi.  7;  and  see  Vint  v.  and  customary  freeholds  are  devisable, 

Padfjett,  2   Dc   G.   &    Jo.  61 1  ;    and  notwithstanding     that    the     testator 

infra,  Ch.  XV.  s.  6.  may  not  have  surrendei'cd  them  to  the 

{I)  See  and  consider  Bccvor  v.  Lucl-,  use  of  his  will,  or  have  been  admitted 

L.  R.   4  Eq.    537  ;  Loveday  v.  Chap-  thereto ;  and  the  Act  overrides  any 

man,   V.-C.  Hall,   15  March,    1875  ;  custom  negativing  the  right  to  devise, 

and    ride    infra,   Ch.    XV.  sect.    G,  and  the  want  of  any  custom  to  de- 

where  this  subject  is  more  fully  con-  vise  ;  1  Vict,  c,  26,  s.  3. 


(i94  MATTi:r>S   RKLATING   to   COMrLKTK)N   OF   PURCHASE. 

Chap.  XIII.  (-^O   --l'^  to  i1^(-'  ^t((iitj»>. 

Section  9. 

It  is  also  necessary  that  tlie  conveyance  should  be  duly 

As  to  the  •'  -^  *' 

stamps.  stamped ;  the  want  of  a  proper  stamp  does  not,  however, 

Stamps ;  iletnl  ,^^V(,(.    [^^  validity,  l)ut    merely   renders  it   inadmissible   in 

not  evidence  .'  >  . 

without.  evidence  ([))  :    except  in  criminal  proceedings   (</) ;    or  for 

some  collateral  purpose,  as  e.(j.,  to  prove  fraud  (;•),  or  an  act 
of  bankruptcy  (^•)  consisting  in  the  execution  of  the  deed 
itself 

What  is  a  con-       For  the  purposes  of  the  late  Stamp  Act  (t),  the  term, 

IafeT»n-  the       "  Conveyance  on  sale,"  includes  every  instrument,  and  every 

piirposes  of  the  ^jp^^.^^g   q^   ordei"  of   any   C^ovn't  or   of  any  commissioners, 

whereby  any  propert}'  upon   the   sale  thereof  is   legally  or 

equitably   transferred   to   or   vested   in   the   purchaser,   or 

according  to  his  direction  (u). 

Deed  may  be  A  deed  not  stamped,  or  insufficiently  stamped,  at  the 
exeSon— "  ^"^^^  ^^  execution,  might,  formerly,  be  stamped  at  any  sub- 
l)enalty.  secpient  period  upon  payment  of  the  duty  and  a  penalty  (.f) ; 

and,  if  brought  to  be  stamped  within  twelve  months  after 
execution,  the  commissioners  were  empowered  to  remit  all 
or  any  part  of  the  penalty  (y) :  but  after  the  expiration  of 
that  time  they  had  no  such  discretion  (z).  Under  the  38  & 
34)  Vict.  c.  97  («),  adopting  a  similar  provision  in  the 
13  &  14  Vict.  c.  97  (I)),  any  unstamped  or  insufficiently 
stamped  instrument,  may  be  stamped  after  execution  on 
payment  of  a  penalty  of  10/.  and  the  unpaid  duty ;  and  if 
such  duty  exceed   10/.,  then,  Ijy  Avay  of  further  penalty, 

(/>)  Piohlnson  v.  MnalonneU,  5  Man.  I..  E.  .3  C.  V.  167. 

&  S.  223,  234  ;  Duck  v.  BruddjU,  13  (/)  .33  &  34  Vict.  c.  0". 

Pri.  455,  469  ;  Tilsley  on  Stamps,  1st  („)  Sect.  70. 

edit.  308  ;   see  Browne  v.   Savarje,   4  (.,)  37   Geo.  III.  c.  136,  s.  2  ;  Hex 

Drew.  635  ;  5  Jur.  N.  S.  1020.  y.  Preston,  laluih.  of,  5  B.  &  Ad.  1028 

{q)  17  &  18  Vict.  c.  83,  s.  18.  (?/)  44  Geo.  III.  c  98,  s.  24. 

(?•)  Ilohnes  V.  Sexsmith,    21    L.   J.  (-.)  Tilsley,  304. 

N.  S.  Exch.  312  ;  7  Exch.  302.  («)  Sect.  15. 

(s)  Ex  parte  Squire,    L.  R.  4  Ch.  (/>)  Sect.  12.     These  provisions  do 

Ap.  47  ;  Ex  parte  Weiislei/,  1    De  (J.  not  seem  to  apply  to  instruments  exe 

.1(1.    &    S.   273:   Ponsford  v.  l^a/^>'»,  cuted  before  the  passing  of  the  Act. 
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interest  at  5/.  y^w  crut.  on  its  amount,  eulculatiMl  from  tlio  Chap.  xiir. 
first  execut'on  of  the  instrument:  Imt  the  sum  payaldc  for  Z'^^'V  _ 
interest  is  not  to  exceed  tlie  amount  of  such  unpaid 
duty.  Payment  of  tlie  penalty,  duty,  and  interest  is  to  1»g 
denoted  by  an  appi'opi'iatc  stamp:  and  the  Counnissioners 
retain  the  j^ower  of  remitting  tlie  penalty  within  twch'e 
calendar  months  after  the  first  execution  of  the  instrument ; 
and  where  the  instrument  has  been  first  executed  out  of  the 
United  Kingdom,  it  may  he  stamped  at  any  time  within 
two  months  after  it  has  l)een  first  received  in  the  TInited 
Kingdom,  on  payment  of  the  unpaid  duty  only  (r).  The 
known  want  of  proper  stamps  upon  a  lost  deed  cannot  Ije 
supplied  (<J). 

The  17  &  18  Vict.  c.  125  (e),  and  now  the  33  t  34  Vict.   Payment  of 
c.  \)i  (/),  contani  provisions  under  which,  in  any  COurt  of  (.'ourt,  under 
civil  judicature  in  the  United  Kingdom,  an  instrument  not  \'yyl^^^^^' 
stamped,  or  insufficiently  stamped,  and  of  such  a  nature  as 
to  admit  of  its  being  stamped  on  payment  of  the  duty  and 
a  penalty,  may  be  rendered  admissible  in  evidence,  pro  lute 
vice,  on  payment  of  the  duty,  the  penal t}^  required  by  the 
Stamp  Acts,  and    an    additional  jDenalty   of    1/.;    and  the 
document    is    to    be    subsequently    stamped    by    the    (Com- 
missioners,  on    recpiest,  and   on  production  of   the   receipt 
given  by  the  ofRcer  of  the  Court  for  the    duty  and  the 
penalties. 

As  we  have  already  seen  (//),  the  amount  of  ad  valui-nn   aj  raiorem 
duty  is  determined  solely  by  the  consideration  appearing  on  of^^^iepcnX'"' 
the  face  of  the  conveyance;  all  the  facts  and  circumstances  solely  "i»  con- 

"^  .sulei-atum 

afiecting  the  liability  to  ad  ccJorrui   duty,  or  the  amomit,  stated. 
must  be  fully  and  truly  stated  (h) ;  and  although  a  mis- 
statement of  the  consideration  neither  avoids  the  deed,  nor 

(r-)  See  33  &  34  Vict.  «»=l&.;  13  &  suprU,  p.  326. 
14  Vict.  c.  13.  (e)  See  sect.  16. 

{d)  Rlppiner  v.  Wrhjht,  2  B.  &  Aid.  (/)  Sects.  28  &  29. 

478;  but  see,  as  to  agreements,  suj))-i(,  (//) /S'«^>r«,  p.  52"). 

p.  238,  and  as  to  proHuniiug  stamps,  [h)  33  &  34  Vict,  c  10. 
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Sect.  9. 


affects  it.s  a<liiiissiljility  in  evidence  (/) ;  yet  any  person  who, 
witli  intent  to  defraiul  the  Crown,  either  executes  or  is  em- 
ployed or  concerned  in  the  preparation  of  an  instrument 
which  doe.s  not  fully  and  truly  set  forth  all  the  facts  and 
circumstances  affecting  duty,  is  liahlo  to  a  penalty  of  10/.  (/•); 
and,  where  the  full  purchase  or  consideration  money  is  not 
truly  .stated,  the  purchaser,  or  his  representatives,  may 
recover  from  the  vendor  or  his  representatives  so  much  of  it 
as  is  not  so  stated  (/).  The  commissioners  may,  upon  an 
application  being  made  to  them  respecting  stamps,  requii-e 
to  be  furnished  with  an  abstract  of  the  instrument,  and  also 
with  such  evidence  as  they  deem  necessary  to  satisfy  thern 
that  the  consideration  is  truly  stated  (m). 


Is  payable,  on 
■what  conside- 
ration. 


By  the  48  Geo.  III.  c.  149,  sec.  22,  and  the  oo  Geo.  III.  c. 
184,  ad  valorem  duty  was  made  payable  in  respect  of  any 
money  consideration,  directly  or  indirectly  paid  or  secured 
or  agreed  to  be  paid,  or  of  a  debt  due  to  the  purchaser  and 
charged  on  the  propei  ty,  or  of  any"  gross  or  entire  sum  of 
money  to  be  afterwards  paid  by  the  purchaser.  When  on 
a  sale  of  an  equity  of  redemption  it  was  stipulated  [n) 
that  the  purchaser  should  pay  tlie  mortgage  del)t,  the  duty 
was  payable  under  this  provision  on  the  amount  of  the 
del)t ;  but  where  there  was  no  such  stipulation,  it  was 
held  (o)  that  the  dut}'-  did  not  attach.  Tliis,  however,  was 
altered  by  the  IG  &  17  Vict.  c.  59  [p),  which  imposed  the 
duty  upon  tlic  amount  of  any  mortgage,  Ijond,  or  other 
debt,  or  any  gross  or  entire  sum  of  money,  subject  to  which 
the  property  might  be  sold  and  conveyed  ;  and  this,  irre- 


(/)  See,  hov/ever,  Tilsley,  3nl  edit., 
p.  199  ;  sujjra,  n. 

(k)  33  &  34  Vict.  c.  97,  sect.  10. 

(/)  Vide  supra,  p.  525;  48  Geo.  HI. 
c,  149,  s.  24  ;  Gin'jcll  t.  Pvrlins,  4 
Exch.  720. 

(m)  See  33  &  34  Vict,  c.  97,  s.  20  ; 
and  see  17  &  18  Vict.  c.  83,  s.  17. 

(n)  As  to  whether  a  mere  covenant 
to  indemnify  the  vendor  would 
amount  to  such  a  stipulation,  see  and 


consider  Ilunlhij  v.  Sanderson,  1  Cro. 
&  M.  467  ;  and  C'ullinje  v.  Ileyicood, 
9  Ad.  &  E.  633  :  a  recital  of  an 
agreement  to  pay,  followed  by  a  cove- 
nant to  indenmify,  would  let  in  the 
duty  ;  see  Carr  v.  Ilohtrts,  5  B.  &  Ad. 
78. 

(u)  Marquis  of  Chaudos,  v.  Com.  of 
I.  R.  6  Exch.  4.J4. 

( p)  Sect.  10. 
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.spectivi''y  of   the  (|ue.sti()n  of  ]ial»ility  (ni   tlic  part   of  tlic    Chap.  xril. 

purcluxser  to  pay  sucli  amouiii,  or  to  iiulriiniiry  tlii-  vendor,  or        '  "        

any  other  person,  ai^uinst  tlie  same.  Pmt  wlictlier  a  convey- 
ance in  (lisclia,r_i;-e  of"  a  Jjoiid  jllc  e.xistini^-  (l('l)t  n(»t  clmr^vd 
upon  the  propert}'  came  within  the  provisicjns  of"  theiic 
Acts  was  considered  (h)nl)tful,  aliliough  in  practice  it  was 
nsnal  in  such  a  case  to  aUix  tiie  '"/  ruloirnt  stamp  (y).  Tliis 
doubt,  liowcver,  is  for  tlie  futuj'e  rcmoNcd  hy  tlie  '.]o  &  o-i 
Vict.  C.  97,  sec.  7'>,  Avliicii  proxides  tliat  wliere  the  consideiva- 
tion  consists  only  or  in  part  of  a  debt  due  to  tlie  purcluiser, 
or  where  the  property  is  sold  subject  eithei'  ceitainly  or 
contingently  to  the  payment  or  ti'ansfer  of  any  money  or 
stock,  whether  being  or  constituting  a  charge  on  the  pro- 
perty or  not,  such  debt,  money,  or  stock  is  to  be  chargeal»le 
with  th<'  dut\'. 

Where  timber,  fixtures,  or  any  other  parts  of  the  inherit-  On  valuation 
ance,  or  the  goodwill  of  a  business,  if  made  the  sul)ject  fixtures  &c. 
of  assignment  (/■),  arc  A'alued  separately,  the  amount  of 
valuation  must  be  stated  as  part  of  the  consideration. 
On  a  sale  of  premises  to  which  goodwill  is  attached,  it 
was  formerly  c<msidered,  on  the  authority  of  a  reported 
dictum  of  Lord  Ellenborough,  that  no  (((/  roloi'cui  duty  was 
payable  in  respect  of  the  \-alne  of  the  goodwill ;  but  on  a 
case  being  stated  by  the  Commissioners,  the  Court  of 
Exchequer  held  that  goodwill  is  property  within  the  iStamp 
Acts  (n),  and  by  the  17  k  18  Vict.  c.  83,  s.  10,  past  transac- 
tions were  relieved  against  the  penalties  incurre(l  in  con- 
sequence of  the  mistake. 

Where  the  amount  was  inca])al)le  of  l)eing  ascertained,   <>i»  lif<3  an- 
(as  wnere  the  consideration  was  a  life  annuity  (f),)  no  cd  .several  con- 


valovein  duty  was  formerly  paj-able  :  but  this,  as  respects 

{q)   And    see   Glnjcll  v.  Piirl-iris,  4  >5tami)  duty  payable  on  a  deed  of  di.s- 

Exch.  72(1.  solution  where  the  continuing  p.artner 

{r)  Potter  V.  Com.  of  J.  li.,  10  Exch.  purchases   the    retiring   p.artner's   in- 

li7.  terest,  see  Christie  v.  Co)tiniiss!oncr.-i  of 

{s)Potterv.  Commissioners  of  I  iilaml  Jiilitiut  Revenue,  L.  K.  2  E.xch.  AG. 

Revenue,   10  E.xch.   117.      As  to  the  {t)  Blamli/ v.  ]/crlcri,9  B.  &.  C.SOG. 

VOL.  11,  K 


sideratioas. 
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Sect  9 
Lll__  17  ^:   IS   Vict.  c.  M3  (a),  which  imposed  ad  vd/orcin   duties 


upon  a  conveyance  in  consideration  of  an  annual  siuii 
payahlc  '"in  })erpctuity,  (U-  I'ur  any  indelinito  period:"  it", 
liowever,  the  annual  sum  were  redeemable,  the  amount  ol' 
tlie  redemption-money  or  stock,  kc,  was  to  be  considered 
the  purchase-money,  and  to  be  charged  with  duty  as  snch ; 
and  this,  whether  sucli  redemption  was  optional  or  other- 
wise (.'-■).  So,  formerl}',  no  ((<l  vulorern  duty  attached  Avhen 
the  consideration  consisted  of  stock  ;  but  this,  as  we  have 
r^een  (?/),  has  been  altered;  and  now,  under  the  33  k,  34  Vict. 
c.  97,  where  the  consideration  consists  wholly  or  in  part  of 
any  stock,  or  securit}'  (whether  marketable  or  not)  (:),  or  of 
money  payable  pei'iodically  for  a  definite  period,  so  that  the 
total  amount  to  be  paid  can  be  previously  ascertained,  or  of 
money  payable  periodically  in  perpetuity,  or  for  an  in- 
definite period  not  terminable  with  life,  or  of  money  payable 
periodically  during  any  life  or  lives  («),  in  all  these  cases 
duty  attaches,  and  the  Act  contains  provisions  for  ascertaining 
the  amoinit  of  duty  payable  in  each  particular  case  (6). 
Where  the  consideration  is  a  periodical  payment  in  per- 
petuity or  for  an  indefinite  period  not  terminable  with  life, 
the  duty  is  calculated  on  the  basis  of  what  will  be  payable 
during  twenty  yeais,  and  where  it  is  a  periodical  payment 
for  life,  during  twelve  }ears  next  after  the  date  of  the 
instrument  (r). 

rurchasc-  The  vcndor  might  and  may,  if  he  pleases,  hand  fide  accept 

iiKiiiey  may  l)c  •    •      n 

re  liicci  to         a  less  sum  than  the  amoinit  originally  agreed  to  be  paid, 
ebsuicu}.       altliough  the  reduction  be  little  more  than  nominal,  and  the 
sole  object  be  to  avoid  a  higher  duty  (J). 

Duty  not  And  110  duty  is  payable  in  resix'ct  of  a  sum  not  paid  to, 

payable- on  .      \.     i  ,  • 

money  paiJ  a.*,   or  for  the  benefit  (jf,  the  person  who  comeys,  or  directs  the 

(ii)  See  Sclied.,  tit.  "Conveyance."  {-)  Sect.  71. 

(x)  See  16   &  17  Vict.  c.  59,  s.  11  ;  («)  Sect.  72. 

and  see  13  &  14  Vict.  c.  97,  and  as  to  (b)  See  sects.  11—13,  71  &  72. 

the  latter  Act,  Re   Gdl,  S  E.\ch.  37(3,  (c)  Sect.  72. 

which  gave  rise  to  it.  {d)  Shepherd  v.  IlaV,  3  Camp.  180  ; 

{u)  Ht'j'i-a,  p.  527.  Su^'.  570. 
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(io:) 


conveyance  of,  the  estate  (->)  ;  l)ut  paid  to,  or  settled   upon,     fhaj..  xiii. 
other  parties,  as  part  of  a  family  arrangement  (/).  '"^'^'  ''' 

part  of  family 
;irr;iiii,'cineiit. 

By  the  Bankniptc}'  Acts  of  1(S4I)   and   lS(il,  every  deed,   iJanknipt'.i 
Szc,  relating  to  a  bankrupt's  estate  remaining  vested  in  liim 
or  in  his  assignee  was  exempted  from  stamp  duty,  except  in 
respect  of  fees  nnder  the  Acts  (y) ;  and  the  Act  of  LSGO 
contains  a  similar  provision  (//). 

By  tlie  10  Geo.  IV.  c.  5(),  s.  37,  no  bond  oy  other  f^ccarltij  AsHurancos 
given  to  or  on  account  of  any  friendly  society  established  societies.  ^ 
under  the  Act,  nor  any  form  of  assurance  authorized  by  the 
Act,  was  to  be  lial)le  to  stamp  duty  (/).  The  10  Geo.  IV.  c. 
oG,  was  repealed  by  the  1(S  &  10  Vict.  c.  03,  the  o7th  section 
of  Avhich  enacted  that  no  bond  to  be  given  to  or  on  account 
of  any  friendly  society,  nor  an}-  "  document  whatever  re- 
quired or  authorized  by  or  in  pursuance  of  the  Act  or  the 
rules  of  the  society,"  shall  be  liable  to  stamp  duty.  It  has 
been  held  that  these  general  words  must  be  restricted  to 
acts  done  immediately  by  the  society  as  such,  or  by  their 
trustees  in  that  capacity,  and  that  a  transfer  of  a  mortgage 
to  the  trustees,  the  money  being  advanced  out  of  the  funds 
of  the  society  in  pursuance  of  their  rules,  is  not  exempt 
from  duty  (/■). 

B}'  the  law  now  regulating  benefit  building  societies  (/), 
the  purpose  for  which  such  a  society  may  be  established  is 
limited  to  raising,  by  subscriptions,  a  fund  for  making- 
advances  to  members  by  way  of  mortgage  ())/) ;  and  any 
surplus  may  be  invested  upon  real  or  leasehold  securities  {n). 


(e)  4  B.  &  C.  24G. 

(/)  Denn  d.  Manifold  v.  Didiuoiid, 
4  B.  &  C.  243  ;  Massi/  v.  Nanny,  :J 
Biug.  N.  C.  478  ;  and  In  re  Kerreij 
Glazier,  cited  in  Tilsley,  246  ;  ll'/y- 
more  v.  Joy  -e,  13  Ir.  L.  11.  ]  6t. 

(<j)  12  &  13  Vict.  c.  106,  s.  138, 
and  Schedule  B.  to  24  &  25  Vict, 
c.  134. 

{h)  32  &  33  Vict.  c.  71,  s.  113. 


(/)  See  .sect.  4,  and  also  sect.  8. 

(/.)  Be  Jioi/al  Liver  Friendly  Society, 
L.  11.  5  Exch.  78.  And  see  generally 
as  to  exemptions  from  stamjJ  dnty, 
Tilsley,  759,  et  seq. 

(I)  See  37  &  38  Vict.  c.  42  ;  rfi)eal- 
ing  the  6  &  7  Will.  IV.,  c.  32,  except 
as  to  subsisting  societies. 

{m)  Sect.  1.3. 

{n)  Sect.  25. 
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Chap.  XIII.    The  Act  contains  a  ucneral  exemption  from  stani])  daty  in 

Sect.  9.  1  1  .       n  1 

favour  of  the  societv,  but  this  does  not  extend  to  a  mort- 


gage (o)  ;  and  apparently  there  is  no  distinction,  as  respects 
the  lial'ility  to  duty  Ix'tween  a  mortgage  Ijy  a  member  of 
the  society,  and  one  by  a  stranger  on  an  advance  out  of 
the  surphis  funds.  The  Industrial  and  Provident  Societies' 
Act,  1867,  the  operation  of  wliicli  is  extended  by  the  Indus- 
trial and  Provident  Societies'  Act,  l'S71,  contains  a  similar 
exemptiuii  from  stamp  duty. 

Dutij-  payable  It  has  bri'U  deci'l'Ml,  tiiut  AvlirTc  a  pclsull  lia\ing  an  agree- 

by  lessee  to       ment  for  a  lease  sells  his  interest,  and  procures  the  lessor  to 
party  holding    o-raut  the  leasc  dii-ect  to  the  purchaser,  and  himself  ioins  in 

agreement  for    o  i  >  j 

lease.  the  lease  as  a  directing  party,  the  purchase-money  is  liable 

to  duty,  and  must  be  set  forth  as  the  consideration  on  the 
face  of  the  lease  {p):  ami  the  result,  it  is  conceived,  must  be 
the  same,  although  the  holder  of  tlie  original  agreement  be 
not  made  a  party  to  the  lease. 


On  building 
leases. 


It  was  generally  consideied  that  a  building  lease  was 
chargeable  only  with  ad  valoreui  duty  on  the  rent ;  but  in 
a  modem  case,  the  Court  of  Exchequer  held  that  a  lease 
containing  a  covenant  for  the  erection  of  houses  by  the 
lessee  was  a  lease  made  upon  a  further,  or  other  valuable, 
consideration  within  the  17  &  IH  Yict.  c.  83,  s.  16,  and  re- 
quired to  be  also  impressed  with  a  deed  stamp  {q).  This 
decision  led  to  the  33  &  34  Vict.  c.  44,  w^hich  remedies  past 
omissions,  and  piovides  for  the  future  that  no  additional 
stamp  duty  is  to  be  payable  in  respect  of  such  further  con- 
sideration ;  and  the  General  Stamp  Act,  1870  (/•),  contains  a 
similar  provision. 


Duties  pay- 
able under 


The  follov.'ing  scah-   of  duties   is  payable   unrler  the   33 


(o)  Sect.  41. 

(/>)  Att.-  Gen.  v.  Brown,  3  Exch. 
662  ;  see  indemnity  clause,  13  &  li 
Vict.  c.  97,  s.  10,  in  respect  of  penal- 
ties incurred  under  this  doctrine, 
prior  to  the  SOth  March,  1850  ;  see 


GinyeJl  v.  Purlins,  4  Exch.  720  ;  and 
see  now  33  &  34  Vict.  c.  97,  ss.  10,  74. 

{q)  In  re  Bolton's  Lease,  L.  E.  5 
Exch.  82. 

(r)  33  &  34  Vict,  c  07,  s.  98, 
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cV:  34;  Viet.  c.  97  (r) ;  viz,,  where  the  amount  or  \-ahio  of  ilie    Ch*iv  Xiii. 

considemtion  does  not  exceed  5/.,  a  duty  of  Gt7. ;  where  it       ^^^  ^' 

exceeds  ol.  and  does  not  exceed  ±^L,  a  duty  of  G<^,  for  every  ^q-  ^'*  ^""^^ 

entile  sum  of  oL,  and  for  any  fractional  part  of  such  sum ; 

where  it  exceeils  '2ol  and  does  not  exceed  300/.,  a  duty  of 

i^;.  Gtf.  for  every  entire  sum  of  2.'>/.  and  for  iiny  fractional 

pai-t  of  such  s\nii :  and  Avheiv  it  exeeetls  300/,,  a  duty  of 

58.  for  every  entire  sum  of  .>0/.  and  for  any  fractional  part 

of  such   amount   or  vahie.     Tlie   oi\linary  deed  stamp  is 

reduced  from  3."i>\  to  10.n\  (s)  ;  and  the  old  pivgivssive  duty 

is  abolislied.     But  ever}-  instrument  containing-  or  ivlating 

to  sevei-al  distinct  mattei"s  is  to  be  separately  ajul  distiuctly 

charged,  as  if  it  were  a  separate  iustruuiont.  with  dutx-  in 

respect  of  each  of  such  matt<n's  [f^. 

Tb.e   Commissionei's   luav   now   be   roquirod,  appaivntlv  ^'''■'"'">*-'*>>^"- 

...  •      a-s  in;>y  do- 

witliout  tee  or  ciiargo,  to  state  their  opinion  wliothor  anv  tonuiu'e 

1     I     ■       J.  ,      •         1  1,  •  ,^       1     ,  1         •',      pnnvi-  amount 

executed  instrument  is  chargeable  with  duty,  and  with  '.f.hity. 
what  amount  jt"  aiw^  of  duty  it  is  chargeable:  ;\nd  luav 
stamp  the  deed  with  a  stamp  denoting,  and  whioli  is  to  bo 
evidence,  either  tliat  the  instninient  is  not  ehiirgeaMe  witli 
duty,  or  that  it  is  duly  stamped.  ;\>  llie  ease  mav  re- 
([uire  (h). 

And  (.''^  where  any  lands  or  other  pi\>pevty  sliall  ];ave  Coit^vlu  mi- 
been  actually  and  /-o/?,-?  77(/(' contracted  to  be  sold  prior  to  oi;l",u.a' fivm 
the    -JOth    :\lareh,   bs.'>0,  b\-   anv    eontraet  or  aureenuMU    in   "'i;*-'"**^^  »>«" 

^  iluty. 

writing  duly  stamped,  or  sliall  lia\i>  been  aetuallv  and  Ihiud 
ji(J<'  sold  under  the  deeree  ot"  any  ('ouit  made  prior  (o  tlu^ 
said  'iOtli  Mareli.  aiul  shall  ho  lonxcyed  to  the  |unxhast-f,  or 
any  other  porsmi.  h\  his  direetion  afior  llie  lOlli  (K'toher  (//) 
and  before  or  nu  thi'  .'ilsi    Maieh,  l.s">l.  the  eon\e_\anee  is  (o 

(.v)  Sect.  4.  97,  ss,  1  t   .'t   \:>.  .md  Id  .'i:   17  Vu-t. 

{()  Sect.  8.     As  to  how  the  duty  on  r.  ."ii'.  s.  1:>  ;  ainl  soo  Mon/itii  v.  PHr, 

leases  is  to  be  Ciileulated,  see  sects.  9i>.  It  ('■  V>.  7;>l. 
ct  scq.  i  and  as  to   the   former  scale  of  (.•)  Sect.  U). 

duties,  see  13  &  1-t  Vict.  c.  !>7,  Schcd.  (;/)  18.")()   socu\s   to   he   ncciiiontnlly 

O')   See   sect.  IS.  Mini    I'mnpaiv   tlio  oiniltol. 
Riuiilitr  provision   in    1  :>  tV  11  N'iil.c. 


(if  C'liisidcra- 
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Chap.  XIII.  bo  exempt  froni  any  ad  valoreni  duty  of  a  greater  auiuunt 
^^  '  "  than  would  have  been  payable  under  the  old  law ;  but  the 
grounds  of  exemption  are  to  be  proved  to  the  satisfaction 
of  the  Commissioners,  and  a  certificate  of  the  matter  so 
proved  is  to  be  written  on  the  deed,  and  signed  by  them  or 
some  or  one  of  them. 

Vestinjr  By  the   lo  &  IG  Vict.  c.  5.5  (z),  vesting  and  releasing 

orders,  liable  ordei^s  of  the  Court  of  Chancery,  operating  as  conveyances, 
were  subjected  to  the  duties  to  which  they  would  have  been 
liable  if  they  had  been  deeds;  and  under  the  recent  Act  ("), 
every  decree  or  order  of  any  Court  whereby  any  propeity 
on  the  sale  thereof  is  legally  or  equitably  transferred  to  or 
vested  in  the  purchaser  is  liable  to  duty. 

' '  Where  property  sold  for  one  entire  consideration  is  con- 
veyed to  the  purchaser  in  separate  parts  by  different  instru- 
ments, the  consideration  is  to  be  apportioned  as  the  parties 
tliink  fit,  but  the  distinct  consideration  for  each  separate 
part  is  to  be  set  forth  in  the  convej^ance  relating  thereto. 
In  the  case  of  a  joint  purchase,  where  the  property  is  con- 
veyed in  parts  by  separate  instruments,  the  conveyance  of 
each  separate  part  is  chargeable  Avith  duty  in  respect  of  the 
distinct  part  of  tlie  consideration  therein  specified  (6). 

In  case  of  Upon  a  sub-sale  by  a  purchaser  who  has  not  obtained  a 

8ub-.sale —  -i  i  i    i  •  i  i 

sub-pur-  conveyance,  such  purcliaser  and  Jiis  sul)-purchaser  are  con- 

cha-ser  alone      .^idered  to  be  the  vendol*  and  purchaser  within  the  meaning 

considered  i  *=' 

the  imrcha.er.  of  the  Stamp  Acts ;  aiid  the  duty  payable  upon  the  con^ 
veyances  to  the  sub-purchaser  (although  the  original  vendor 
join  therein)  is  determined  solely  by  the  amount  2')ai<l  by 
such  sub-purchaser;  and  if  the  original  vendor  do  not 
join  in  the  ci^nveyance  to  the  sub-purchaser,  and  the  same 
is  duly  stauiped,  no  ("I  roJorcni  duty  is  payaltle  upon  any 
subsequent  conveyance  of  the  legal  estate  by  the  original 
vendor. 

(z)  Seet.  is.  (h)  Sect.  74,  sub-sect.  1  &  2; 

('0  33  &  31  Vict.  c.  07,  ss.  70,  78. 
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A  (It'i'tl  L'xecuttMl  Ijy  way  (jf  couliniiiitinn  of  a  piv\iuu.s  Cliap.  XIII. 
"liM'd  purpoi-tiu"^-  to  be  a  coiivcyaiicr,  and  Avliicli  has  j^aid  the  ^^ct,  9.^^ 
ad  V'lJoirin  (hity,  is  not  itself  liable  to  such  (bitv,  altliou-h    N.  ne  <.n  d-ed 

,  ■  .  •'  '^       of  (oiifinua- 

the  foniicv  (liM'd  was  inoperative  (r).  tion. 

Where  there  are  several  assurances,  the  ad  ralorem  duty  Is  payaljlc  on 
is  payable  on  the  principal  assurance;  and  the  otliers  are  i'^uraucl. 
chargeable  with  such  othei-  (Uity  as  they  may  be  liable  to, 
not,  however,  exceeding  the  (nl  vaforcm  duty  pa3%al)le  in 
respect  of  the  principal  assurance ;  and  what  is  to  be  deemed 
such  in  certain  specified  cases  is  defined  by  the  Acts :  and 
in  any  otlier  case  the  parties  may  determine  for  themselves 
Avhich  is  to  be  considered  the  principal  instrument  (d). 

And,  under  the  33  &  34  Vict.  c.  1)7,  any  separate  deed  of  Stamps  on 
covenant,   not   being   an    instrument   charo-eable    with    ajJ  ^l'}!f!'^f   ,. 
valorem  duty  as  a  conveyance  on  sale  or  mortgage,  made  on  "'''"*• 
the  sale  or  mortgage  of  any  property,  and  relating  solely  to 
the  conveyance  or  enjoyment  of,  or  the  title  to,  the  property 
sold  or  mortgaged,  or  to  the  production  of  the  muniments 
of  title  relating  thereto,  or  for  all  or  any  of  tliose  purposes, 
is  charged  with  the  ad^  valorem  duty  payal)le  on  the  con- 
veyance, if  not  exceeding  lOs.,  or  if  such  ajl  Vidorem  duty 
exceed  10.9.,  then  w^ith  lO.s'.  {e). 

And  any  duplicate  or  counterpart  of  any  Instrument  is  And  on  ,lupii. 
charged    with    the    duty    charged    on   the    original,   if   not 
amounting  to  5s.,  and  in  any  other  case  with  .').s\  ( /'). 

The  recent  Act  contains  special  provisions  with  reference  C'oj.ies  of 
to  the  stamping  of  the  Court  Rolls  of  surrenders  and  grants  cnrod  t.'".?™' 
of  copvhohls,  and  makes  the  steward's  certificate  sufficient  ^t^""!"^"'!  by 

'■^  .  ^  steward  nf 

evidence   that  the  documents   are  aiily  stamped  {(j).     No  manor. 

'<    (<■)  Doe  d.  Priest  v.  Wc.tton,  2  (,).  B.  (/)  See  Sclied.  to  33   &   34   Vict. 

249.  f.  i^'7,  tit.   "Covenant;"  and  compare 

((/)  33  &  34  Vict.  c.  07,  s.  70".  13  &  14  Vict,  c  !.i7. 

(e)  33  &  34  Vict.  c.  97,  s.  77;   and  (y)  33  &  34  A'ict.  c.  97,  Sched.,  tit; 

see  1st  Sched.  to  55  Geo.  III.  c.  184,  "  Duplicate." 

tit.  "  Conveyance."  (/•)  33  &  34  Vict.  c.  04^  s.  SI. 


704 


MATTERS   RELATING   TO   COMPLETION    OF    PrRC'IIASF. 


Chap.  XIII. 
Sect,  9. 


in.struuieiit  i^  cliai-geaLle  more  than  once  Avitli  duty  1»y 
reason  of  its  relating  to  several  distinct  tenements,  in  respect 
of  Avliicli  several  fines  or  fees  arc  due  to  tlie  lord  or  steward 
of  the  manor  (/).  All  the  facts  and  circumstances  atiecting 
duty  are  to  be  fully  stated  in  a  note  to  he  delivered  to  the 
steward  before  the  surrender  or  grant  is  made ;  and  if  tlic 
parties  or  the  steward  proceed  before  such  note  has  been 
delivered,  they  are  liable  to  heavy  penalties.  The  steward 
must,  within  four  calendar  months  after  the  date  of  any 
surrender  or  admittance,  under  a  penalty  of  50/.,  deliver  out 
the  usual  copy  of  Court  Roll  duly  stamped  {J),  but  he  may 
insist  on  payment  of  his  fees  and  the  stamp  duty,  before 
accepting  the  surrender  or  granting  the  admittance  (/.). 


Conveyance 
l)y  several 
owners,  what 
stamps  are 
necessary. 


Where  persons  having  separate  estates  or  interests  in  the 
same  property  join  in  the  conve3'ance,  only  one  set  of 
stamps  is  necessary  (/) :  but  several  stamps  are  requisite 
where  several  parties  deal  by  one  assurance  with  their 
separate  interests  in  separate  properties.  Such  questions 
can  seldom,  if  ever,  arise  upon  a  conveyance  liable  to  ad 
vaJorem  duty,  but  may  occasionally  have  to  be  considered 
with  reference  to  collateral  deeds.  In  a  case  (in),  wdiere 
five  tenants  in  common  of  copyholds  contracted  to  sell  at 
an  entire  price,  the  Court  of  Queen's  Bench  determined 
that,  although  onl}--  one  stamp  was  payable  upon  the 
sun'ender,  the  purchaser  must  be  admitted  separately  to 
each  of  the  five  estates  in  common,  and  that  a  separate 
stamp  was  payable  for  each  admittance. 


Further  duty  It  was  proA'ided,  by  the  .'.■)  Geo.  III.  c.  184  ()/),  that 
w^en  ( eei  «  where  any  deed  or  instrument  operating  as  a  conveyance 
a  double  shall  Operate  also  as  a  conveyance  of  any  other  than  the 

operation  :  '■■  •/  ^ 

property  sold  by  way  of  settlement  or  for  any  otlier  puipose, 


(/)  Sect.  S2. 

(i)  Sect.  85. 

(/•)  Sect.  86  ;  and  compare  18  Geo. 
III.  c.  149,  ss.  33  &  34. 

(0  Sug.  567  ;  lI'/V/.v  V.  Jh-Uhjr,  4 
7<:xch.  193;   Do,:  v.  Tnthvv,j,  14  C.  13. 


304. 

{m)  The.  Qiucn  v.  Eton  CoUejc,  8 
(^  B.  526. 

(;i)  See  Schedule,  tit.  "  Convey- 
ance ;"  .see,  too,  Schedule  to  i:'  &  14 
Vict.  C;  97,  tit.  "Settlenunt." 
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or  sliall  ;ilsi)  contain  any  otlici'  niaticr  or  tliiiiL;"  hosides  wliat  Clmi..  Xiii. 
shall  lie  ineidfiit  to  tlie  sale  an<l  convi'yancc  of  the  pi-opcity, 
or  relate  to  the  title  tliereto,  the  same  shall  l)e  charged  with 
such  further  duty  as  an_y  separate  deed  containinu;-  the  other 
matter  Avould  have  heen  chargcahle  with,  exclusixc  of  tlie 
progressive  duty." 


Thus,  where  the  convoyanco  operates  also  as  a  mortgage,  As  on  a  con- 
the  double  duty  is  payable :  liowevei',  in  a  case  (o),  where  a  mortgage. 
purchaser  of  a  copyhold  estate  from  parties  entitled  thereto 
as  e(piital)le  tenants  in  common,  agreed  with  a  third  pai'ty 
for  a  loan  upon  a  mortgage  of  the  estate  in  order  to  enable 
him  to  complete  the  purchase  ;  and  the  conveyance  and  mort- 
gage were  effected  by  the  vendors  surrendering  the  estate 
to  the  use  of  the  morto-ao-ee,  and,  sid)iect  thereto,  to  the  use 
of  the  purcliaser,  (which  surrenders,  it  is  presumed,  bore  the 
proper  ad  vdJorem.  stamps,)  a  cotemporary  deed,  by  which 
the  vendors  to  the  extent  of  their  respective  shares  entered 
into  covenants  for  title  witli  the  purchaser,  and  also  separately 
with  the  mortii'ao'ee,  and  which  contained  the  usual  covenant 
by  the  purchaser  with  the  mortgagee  for  payment  of  prin- 
cipal and  interest,  and  to  insure  against  fire,  and  a  jDOwer  of 
sale,  was  held  to  be  sufficiently  stamped  with  a  single  deed 
stamp  and  followers.  The  case,  of  course,  Avas  not  within 
the  above  clause  of  the  5. 5  Geo.  III. ;  but  it  was  contended 
that  it  was  a  multifarious  deed,  and  fell  within  the  general 
provisions  of  the  12  Anne,  sess.  2,  c.  9,  s.  24  {p)  ;  but  a  con- 
trary docti-ine  was  laid  down  very  liroadly  by  the  ('ourt  (g). 


Lord  St.  Leonards  (citing  ^\\\  Coventry)  remaiks  that  the  But  not  on  a 

conveyance  to 

clause  above  cited  from  the  o5  Geo.  111.   c.   l!S4,  "does  not  uses  directed 

,,.  „   ,,  ,  11     i  1      liy  purchiuscr. 

seem  to  afreet  a  conveyance  oi  the  property  sold   to  sucit     ' 
Uses  as  the  purchaser  may  clioosc  to  direct "  (r). 


(o)  RusUrooh  V.  iromt,  5  C.  B.  131;  {p)  See  Til«ley,  357. 

ll  Jur.  931;  and  see,  «s  to  convey-  ('/)  11   Jur.   S>32  ;  sec  the  observ.i> 

ances  not  on  sale,  Doe  v-.  Ihrdai/)  12  tions  of  Manle,  J.,  and  Wilde,  C  J. 
Ad.  &  K.  2:1.  (»•)  Sng.  .^.70. 
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Chai..  XIII.         By  tlie  33  c<:  34  Vict  c.  94  (*•),  any  instrument  containing 

'J- -  ur  relating-  to  several  distinct  matters  is  to  be  separately  and 

distinctly  charged,  as  if  it  were  a  separate  instrument,  witli 
duty  in  respect  of  each  of  such  matters;  and  an  instruuient 
made  for  any  consideration  in  respect  whereof  it  is  charge- 
able Avith  (1(1  vdlurcm  duty,  and  also  for  any  further  or  other 
valuable  consideration,  is  to  be  charged  with  duty  as  if  it 
were  a  separate  instrument  in  respect  of  such  last-mentioned 
consideration. 


Matters  which 
do  not  involve 
atlditional 
duty. 


Deed  stamp 
unnecessary 
although  ad 
valorem  duty 
less  than  deed 
stamp. 

Appro]  )riatc 
stamps  to  be 
used. 


But  a  co\'enant  to  produce  title  deeds,  or  an  assignuient 
of  a  term  in  trust  to  attend,  does  not  involve  the  payment 
of  additional  duty  (t) ;  nor  is  it  payable  in  respect  of  an 
agreement  for  a  lease  of  the  property  to  the  vendor  being  in- 
cluded ill  the  conveyance,  such  agreement  being  considered 
as  forming  part  of  the  contract  ("). 

And  a  deed  stamp  is  not  necessary  by  reason  of  the  ad 
valoreiu  duty  being  less  than  the  amount  of  a  deed  stamp  (,/•). 

Under  the  83  &  ?A  Vict.  c.  f>7  (//),  a  stamp,  which  by  any 
word  or  words  on  the  face  of  it  is  appropriated  to  any  par- 
ticular description  of  instruuient,  is  not  to  be  used,  or  if  used 
is  not  to  be  available,  for  an  instrument  of  any  other 
description ;  and  an  instrument  tailing  under  the  particular 
description  to  wliicli  any  stamp  is  so  appropriated,  is  not  to 
be  deemed  duly  stamped  unless  it  is  stamped  with  the 
stamp  so  appropriated.  Except  where  otherwise  expressly 
provided  by  the  Act,  all  duties  are  to  l)e  denoted  l»y  im- 
pressed stamps  only  [z). 


We  have  seen  {<t)  that,  in  the  absence  of  evidence  to  the 
>ntrary,  the  Courts  will  presume  tnat  a  c 
was  duly  executed,  was  also  duly  stamped. 


Presumption 

instruments       Contrary,  the  Courts  will  presume  tnat  a  con\'eyance,  "\\hich 

having  been 
stam])ed. 


(«)  See  sect.  8. 

(t)  Sug.  570  ;  WohJeij  v.  Cox,  2 
Q.  13.  321  ;  AiidBeellusJibrooJcv.IIooil, 
5  C.  B.  131. 

(m)  Doe  V.  P/ii/lq./t,  11  Ad.  &  EI. 
790  ;  "liter  if  there  be  an  agreemt'nt 


for  the  sale  of  goods,  Clnyton  v.  Buy 
tenslam,  5  B.  &  0.  41. 

{x)  Sug.  571. 

(>j)  Sect.  9. 

(r)  Sect.  23. 

{a)  f^iipra,  p.  326;  . 
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As  to  Avhetlicr  fresh  stamps  Ijccomi;  necessary  l)y  reason  Cliap.  xiri. 
of  alterations  in  the  instrument  the  general  rule  appears  to 

be  (b),  "that  where,  by  reason  of  an  alteration  made  in  it,  an  J'.^f',''^^^^^^^^^^^^ 

instrument  bcconu's  a  new  one,  a  IVesh  stamp  is  reijuisite  ;"  if  iiisiniinent 

illtcred  while 

but  not  in  any  other  case.  It  lias  l)een  held  tliat  where  the  injkri. 
only  conveying  party  to  a  marriage  settlement  had  executed 
it,  and  then,  upon  the  olijcction  of  (^ther  parties,  a  clause  was 
struck  out,  and  the  deed  was  re-executed  Ijy  the  conveying 
party,  the  execution  was  only  in  fieri,  and  no  new  stamp 
was  necessary  (c)  :  and  it  appears  that,  where  only  some  of 
the  parties  to  a  deed  have  executed  it,  the  filling  up  of 
blanks,  or  even  making  alterations  which  solely  affect  the 
interests  of  the  parties  who  have  not  executed,  will  not 
involve  the  payment  of  additional  duty  (d)  :  but  this  would 
not  extend  U)  a  sul)stitution  of  the  name  of  a  sub-purchaser, 
in  place  of  that  of  the  original  purchaser,  after  the  con- 
veyance had  been  executed  by  the  vendor  (e). 

Lastly,  we  may  remark  that  duty  attaches  upon  assur-  Conveyances 
ances  of  land  in  the  colonies,  or  elsewhere,  if  executed  in  colonics. 
this  country  (/). 


(10.)    As  to  the  costs.  Section  10. 

The  purchaser  (in  the  absence  of  any  express  agreement)  ^^  *°  ^^^ 
prepares,  and  pays  for  the  preparation  of,  his  conveyance  (g):  costs  of  con- 
but  the  costs  of  perusal  and  execution  by  all  necessary  con-  veyance  are 

^  .  borne  by  pur- 

veying   parties    fall    on    the    vendor    (/<,) ;    including,    it    is  cha.ser: 

conceived,  the  costs  of  all  matters  essential  to  the  validity  ^^  execution 

•^     by  vcndon 

of  the  deed  as  a  perfect  conveyance ;  e.  fj.,  the  acknowledg- 
ment by  married  Avomen  and  the  filing  of  the  certificate  of 
acknowledgnient,  and  the  enrolment  of  a  disentailino-  deed 
and  deed  of  consent  by  the  protector  upon  a  sale  by   a 

(i)    See  Tilsley,  3G6.  V.  Falrclowjh,  2  Man.  &  Gr.  674. 

(c)   Jones    V.  Jones,   1   Cro.  &  ISl.  (/)  Wv'xjht  v.  Commissioners  of  In' 

721.  hind  Revenue,  25  L.  J.  C.  P.  49. 

[il)   See    Tilsley,     374,    and    cases  (//)  Sug.  2G1. 

cited.  {h)  Ibid. 

(6)  London    and    Briyldon  11.   CC:^ 
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Chap.  XTII.     tenant  in  tail ;  nur  will  a  cimilitiun  lliiviwin*^'  the  exjDense  of 

." !_.   the  conveyance,  surrender,  &e.,  on  tlic  piircliaser,  extend  to 

tlie  expense  of  }»n)curinL!;  the  concurrence  of  necessary 
parties ;  or,  in  the  case  of  copyliolds,  of  procuring;-  their 
necessary  previous  admission  on  the  Court  Rolls,  although 
rendered  necessary  by  events  subsequent  to  the  contract  (?)  ; 
01-  of  proceechngs  under  the  Trustee  Act  (/)  :  but  a  purchaser 
ahvays  pays  for  the  registration  of  his  conveyance  (/) ;  as 
an  unregistered  deed  is  valid  except  as  against  adverse 
claimants  under  a  registered  instrument:  and  he  must  iiow, 
in  the  case  of  a  sale  since  1874,  in  the  absence  of  stipulation 
to  the  contrary  in  the  contract,  pay  the  costs  of  any  cove- 
nant for  the  production  of  deeds,  other  than  tlie  costs  of 
perusal  and  execution  on  behalf  of  and  by  the  vendor  and 
other  necessary  parties  (///). 


Of  getting  ii 
legal  estate 
from  infant 
de\'isee  of 
vendor. 


Where  will 
before  con- 
tract. 


Where  will 
after  con- 
tract. 


Where  a  testator,  ha\  ing  (IuvLslmI  an  estate  in  strict  settle- 
ment, contracted  to  sell  part  and  died  befoi-e  conveyance,  the 
costs  of  the  necessary  suit  for  obtaining  a  conveyance  under 
the  1  Will.  IV.  c.  GO,  s.  17,  were  directed  to  be  paid  out  of 
the  vendor's  estate  (/?)  :  but,  in  a  modern  case,  where,  on  a 
purchase  by  a  railway  company  under  its  compulsory  powers 
the  vendor  died  before  conveyance,  having  by  his  will,  made 
before  the  contract,  devised  his  estate  to  his  children,  some  of 
whom  Avere  infants,  it  was  held  that  the  company  were  not 
liable  to  pay  the  vendor's  costs  of  a  suit  for  specific  per- 
formance (o);  and  it  seems  to  be  now  settled  that  where  the 
suit  is  occasioned  by  a  Avill  made  previously  to  the  contract, 
no  costs  will  be  given  on  either  side  {p).  Where,  however, 
the  vendor,  after  tlu-  date  of  the  contract,  d<'\i^cs  tlie  estate 


(/)  Pdvamorc  v.  Greenslculc,  1  Sm. 
&  (1.541. 

(k)  Bradley  v.  Manton,  IG  Beav. 
294  ;  Re  South  Wales  R.  Co.,  14  Beav. 
418.  But  see  now  Re  Liverpool  Im- 
provement Artf  L.  R.  5  Eq.  282. 

(Z)  See  Mittelhohcr  v.  Fidlarton,  6 
Q.  B.  989,  1019. 

(»i)  37  &  38  Vict.  c.  78,  s.  2,  r.  4. 

(»()  Farrar  v.  Earl  of    WiuUrton, 


4  Y.  &  0.  472  ;  and  sec  Ihard  v. 
Ciithbcrt,  1  Ir.  Ch.  R.  .369. 

((>)  London  and  S,  W.  Ii.  Co,  v, 
Brid'jcr,  10  Jur.  N.  S.  GfjO. 

{p)  WortJiaiii  v.  Lord  Dacre,  2  K» 
&  J.  437  ;  Hall  v.  BuskiU,  35  L.  J. 
Ch.  381  ;  see  also  Bannerman  v. 
L'larlc,  3  Drew.  632  ;  where,  how- 
ever, it  does  not  appear  whether  the 
will  was  liefore  or  .after  the  contract. 


>i.\ri'KRS    KKI.AI'IX<i    TO    <  '  ).M  I'l.i;  I'K  iN    o|'    I'l '  l!(||  ASK.  70!) 

in  strict  scttlciaent  or  to  an  infant,  so  tliat  a  suit  is  neccssaiy  Cluip.  XIII. 
to  (jbtain  a  convoyanco,  liis  estate  must  Ijcar  the  "whole  of  _'.'!!l'  _.1_ 
the  costs  thus  occasiouLMl  (<i). 

Where  a  xcndor  died  intcstatu  Ik'Toil'  con\ryanc-<',  lra\ing  of  ^^uttiug  in 
an  infant  lieir,  the  costs  of  the  necessary  suit,  and  of  the  fi.^n,  i'nfant 
conveyance  liein^'  scttli'il  in  ( 'liand)ers,  were  ordered  hy  l»tir  of  vendor. 
Shadwell,  \'.-(  *.,  to  l)e  paid  out  of  the  purchase-money  (;•) : 
but  in  a  hiter  case,  wliere  the  death  occurred  within  two 
months  after  the  contract.  Knight  Bruce,  V.-(A,  refused  to 
."'ive  costs,  and  sug'L;este(l  that  there  must  ha\'e  heen  some; 
default  on  the  })art  of  the  vendor  in  the  case  last  refeiTed 
to  (s) ;  and  it  is  now  well  settled  that,  where  the  difhculty 
arises  from  a  connnon  calamity,  no  costs  will  be  given  on 
either  side  as  between  vendor  and  purchaser  (/) :  but  tlu> 
infant  heir,  not  disputing  the  contract,  may  be  entitled  to 
have  his  costs  out  of  the  purchase-money,  on  the  ground 
that  he  is  a  mere  trustee  (c) ;  if,  however,  he  dispute  the 
contract,  he  Avill  have  to  pay  the  costs  of  a  suit  to  compel  a 
conveyance  from  him  (x).  Where,  after  the  contract,  one  of 
several  vendors  became  of  unsound  mind,  no  costs  of  a  suit 
to  ol;)tain  a  vesting  order  were  given  on  either  side  (i/).  But 
where  at  the  date  of  the  contract  the  legal  estate  is  in  an 
infant  the  expenses  of  having  the  conveyance  settled  by  the 
Court  must  be  l)orne  liy  the  vendor,  although  the  purchaser 
bought  with  notice  of  the  state  of  the  title  {■?). 

Ajjurchaser  of  cop^'holds  pays  the  line  on  adnuttance,  and  Purcliaser  of 
the  steward's  fees,  both  on  the  surrender  and  admittance  (o) ;  fl'v  surrender  "^ 

and  adinit- 

(7)    Worth'tM    \\    Lord    I)n<nr,    iihl  Beav.  365.                                                      '         ' 

sail.  :  Parser  v.    DarJiji,   \  K.   &   J'l.  {/)  Sec  eases  cited  above,  and  liar- 

41  ;  Sandcvsoa  v.   Chad  wick,  2  N.  U.  kcr  v.   Venahks,  11  Jnr.  N.  S.  4S0. 

41  i;    Williams  v.    Glcdon,   L    11.    1  (//)  See /^o'to' v.   Vcn<ihles,\\  Jwv. 

Ch.  Ap.  200.  N.  S.  480. 

(r)    Midland     Counties     R.    Co.    v.  (r)  Iloddcl  \.  Pajh,  33  Beav.  4S9. 

Weslcoud),  11  Sim.  57.  (.y)  Cressmll  v.  Haines,  8  Jnr.  N.  S. 

(s)  Hanson  v.  Lake,  2  Y.  &  C.  C!.  208. 

C.   328  ;  Hinder  v.  Streeten,  10  Ha.  (:)  Browne  v.   Lake,  Ij  L.  J.  X.  S. 

18  ;  Armitarjc  v.   Askham,  1   Jnr.  N.  Cli.  34. 

S.  22";  Pe  Manchester,  d.r.,  IL  Co.,  VJ  (a)   Drnrij  v.   Man,  1   Atk.   t>j,  n., 
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Chap.  XIII.  but,  of  coiu'80,  tlic  veiiiU)!'  pays  the  .private  expenses  of  both 
__!^JL_L_  himself  and  the  other  necessary  parties  to  the  surrender. 
An  aoTeement  to  surrender  and  assure  the  estate  at  his  own 
costs  and  chai-ges  -will  not  render  liini  liable  to  the  line 
payal)le  upon  admittance  (6).  It  seems  doubtful  whether 
the  steward  has  power  to  authorize  his  def)uty  to  receive  the 
line  Ibr  the  lord  (c). 


but  vendor  And  if  tlie  voudor  must  himself  be  admitted  and  pay  a 

own  admit^  fine  before  surrendering,  he  of  course  bears  these  additional 

tance  if  neccs-  /  i\ 

sary.  cxpenses  (<1). 


Fine  not 
claimable 
l)efi)re  admit- 
tance. 


The  lord's  right  to  the  line  accrues  only  on  actual  admit- 
tance ;  so  that  the  steward  cannot  refuse  to  admit  until  the 
line  is  paid  (c) :  and  an  agreement  to  pay  the  "  costs  and 
cliarges  of  admittance  "  does  not  extend  to  the  fine  (/).  If 
copyholds  are  devised  to  uses  to  be  declared  by  executors  or 
trustees  for  sale,  and  the  heir  is  admitted  quousque,  and  then 
buys  of  the  executors  or  trustees,  who  appoint  to  his  use,  he 
must  be  re-admitted,  and  pay  a  second  fine  (g). 


Steward' t»  fees 
on  admittance 
to  an  alliit- 
ment  lield 
■under  several 
titles. 


Where  an  allotment  under  an  Tnclosurc  Act  had  been 
made  generally  in  respect  of  the  landowaier's  several  copy- 
hold tenements,  and  the  custom  of  the  manor  was  to  pay 
the  same  fee  on  admission  to  part  as  on  admission  to  the 
whole  of  a  tenement,  the  steward,  upon  the  suljsequent 
admittance  of  a  purchaser  to  part  of  the  allotment,  was  held 
to  be  entitled  to  as  many  fees  as  the  allottee  had  tenements 
at  the  time  of  the  inclosure  (A). 


Saunders'  edit.  ;  Scriv.  on  Copyholds, 
6th  ed.,  p.  218,  317.  As  to  the  charges 
in  respect  to  several  tenements,  rule 
SU2')rd,,  p.  509  ;  and  as  to  stamp  duties 
in  respect  of  several  distinct  tene- 
ments comprised  in  the  same  instru- 
ment, see  33  &  34  Vict.  c.  97,  s.  82. 
(I)  Graham  v.  Sim€,  1  East,  632. 

(c)  Brklfjes  v.   Garrett,  L.  II.  4  C. 
P.  580;  and  xidc  supra,  p.  660. 

(d)  See  Drury  v.  Man,  ubi  sup,; 


and  see  Paramore  v.  Greenshidc,  17 
Jur.  1064  ;  1  Sma.  &  G.  541. 

(f)  lic'j.  V.  Wdleahy,  2  El.  &  B. 
924  ;  Scriv.  Copyholds,  5th  ed.  204. 

(/)   Jlarrow  v.   Barrow,   3    W.    K. 

587,  v.-c.  \y. 

(<j)  Bc'j.  V.  CurUtt,  1  EI.  &  B.  830  ; 
Scriv.  Copyholds,  5th  ed.  203. 

{K)  Brans  v.  Upsker,  16  M.  &  W. 
675  ;  scd  v'dc  supra,  p.  500. 


MATTKltS    i;i;i,ATlX(;    TO    coMl'LirriDN    <»1'    I'l-KCIIASK.  71  | 

The  lord  is  not  entitled  to  any  line  oi-  compensation  upon    Cliai..  xiJi. 
a  conveyance  by  a  copyholder  under  the  Ootli  suction  of  thu       ''^"^^'  ^^' 
Lands  Clauses  Gousoli(lation  Act;  or  upon  (he  eiunlinent  of 
sucli  convoyanco  (/). 

Upon  the  j^rant  of  a  lease  the  lossur'.s  solicitoi'  usually,  liut   ( '„.sts  of  lease 

not  invariably,   prepares  the  lease;    and   the    ^vell-kno^vn 

practice   is,  for  tlie  lessee    to  pay   both   his  own  and  tlie 

lessor's  expenses.     Where  land  is  soM  in  consideration  of  a  of  conveyance 

rent-charge,  the  assurance  ivartakes  of  the  natures  of  a  con-  "/  '••"»«'^^^ra- 

^  turn  of  i-ent- 

veyance  and  a  lease :  npon  this  gronnd  it  is  suj^gestcd  in  a  flin^i'^e. 
work  of  considerable  reputation  (/■)  that  the  costs  should  be 
C(pially  divided  Ijetween  the  parties.  If  the  vendor  require 
a  counterpart  of  the  deed,  he  nia}-,  it  is  conceived,  Ijc  fairly 
asked  to  pay  for  the  counterpart :  but  (with  this  exception) 
it  seems  difficult  to  understand  why  the  circumstance  of  his 
sustaining  a  mixed  character  of  vendor  and  lessor  should  be 
a  reason  for  his  pa3dng  a  proportion  of  costs  which  neither 
vendor  nor  lessor  singly  is  ever  liable  to  pay. 

Upon  a  sale  under  the  Lands  Clauses  Consolidation  Act,  Purchasers 
1845,  the   company  must   pay   the    vendor's   costs,    either  Ss'ontdo 
under  sect.  80  or  sect.  82,  according  as  the  land  has  been  "°'^'^''  ^'^"'^^ 

,    1  .  •  r-  J.^     ■  1  Clau-ses  Con- 

taRen  m  exercise  ot  then-  compulsory  powers,  or  by  agree-  solidation  Act. 

ment  with  the  landowner.     By  the  latter  section  which  is  As  to  costs  of 
1  •      1  1      J.  1  '  conveyance, 

applicable  to  pui-chases  by  agreement,  the  company  must  &c.,.  under 
pay  the  vendors  all  their  costs  of  the  conveyance,  and  tlie 
costs  of  making  out  and  proving  their  title  (I) ;  such  costs 
(if  the  parties  differ)  to  be  taxed  by  the  Master  (m).  This 
section  provides  simply  for  the  legal  expenses  of  making 
out  the  title  to,  and  of  conveying,  the  property;  taking 
these  expenses  in  their  largest  sense :  but  not  for  any  costs 
of  ascertaining  what  that  is  which  is  to  be  put  into  the 
document  (h)  :    thus,   the    costs   of   apportioning  an  entire 


(/)    Ecclesiastical    Commissioners    v.       220. 
London  and  S.    W.  Ji.  Co.,  li  C,  B.  (m)  Sect.  S3. 

743. 

(k)  9  Jarm.  Conv.  by  S.  518.  1  11.  &  M.  51'J 

(!)  lie  Spoona's  Estate,  1  K.   &  J. 


(//)  Per  A'.-C.  \\\  ill  Exiiarte  Bud; 
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Chap.  XII r. 
Sect.  10. 


General  ex- 
pressions 
whether  suffi- 
cient to  throw 
costs  of  rein- 
vestment on 
purchasers. 


As  to  costs 
under  section 
80. 


y;roaii(l-ient,  between  houses  taken  by  the  company  and 
others  retained  hy  the  vendor,  have  been  lield  not  to  fall 
npon  the  company  (o).  As  respects,  tlierefore,  such  pre- 
liminary and  other  expen.ses  of  sale  as  are  not  provided  for 
by  this  section,  the  vendor  should  either  expressly  stipulate 
for  their  payment,  or  he  may  make  them  a  ground  for 
claiming  larger  compensation  if  he  goes  liefore  a  jur\-.  Un- 
less the  company  have  agreed  to  pay  all  the  costs  of  and 
incidental  to  the  conveyance  ([>),  it  has  been  held  tliat  they 
are  not  liable,  under  this  section,  to  pay  the  costs  of  getting 
the  legal  estate  out  of  the  infant  heir  or  devisees  of  the 
vendor  (q) :  l)ut,  in  a  late  case  (/•),  this  rule  was  questioned ; 
and  the  point  can  scarcely  be  regarded  as  settled.  In  the 
case  just  referred  to,  the  costs  of  taking  out  administration, 
which  was  necessar\'  in  order  to  ol»tain  a  legal  assignment 
of  the  property,  were  held  to  fall  within  this  section.  The 
vendor  has  no  lien  for  the  amount  of  his  costs  upon  the 
moneys  deposited  under  the  8. 5th  section  (s). 

It  had  been  considered  that  general  expressions  referring 
to  costs  to  Ije  incurred  in  consequence  of  the  sale,  or  the 
proposal  for  the  sale,  or  the  taking  of  the  land,  whether 
occurring  in  an  Act  of  Parliament  or  a  private  agreement  {t), 
would  not  tlirow  npon  the  purchasers  the  costs  of  re-invest- 
ment: but  it  has  been  decided  that  such  costs  are  included 
in  a  pro\isi()n  for  payment  of  costs  " attending  the  applica- 
tion for  re-investment "  of  money  paid  into  Court  {u). 

Where  the  land  is  taken  by  the  company  in  the  exercise 
of  their  compulsory  powers,  and  the  j^nrchase-money  has 
been  deposited  in  the  bank  under  the  provisions  of  the  Act, 


{o)  Per  V.-C.  W.,  in  Exjxi-tic  Buck, 
1  H.  &  M.  51'.). 

( p)  Lake  V.  Eaalcra  Coutilks  R.  Co., 
niL.  T.  323. 

(7)  Armitaje  v.  AsTcham,  1  Jur. 
N.  S.  277;  Re  S.  Wahs  R.  0>.,  H 
Beav.  418;  Re  Manrhesttr  A-  South- 
X>ort  R.  Co.,  19  Beav.  365. 

(»•)  Re  Liverpool  Improvciiicnt  A'.i, 
L.  R.  5  E'l.  232. 


(.s)  Re  Luiuloit  ami  S.  W.  R.  Co.,  IG 
Sim.     165  I'hil.   772  ;    L'x  jjarte 

O'rcut  Xorthcra  R.  Co.,  10  Sini.  171. 

{t)  See  Re  London  Bridge  Arts,  13 
Sim.  ISO. 

(«)  Re  Buron,  4  Dc  G.  M.  &  G. 
694  ;  a  case  under  a  kindred  Act ; 
and  .see  Lake  wEaatcii  Counties  R.  Co  , 
19  L.  T.  323. 


MATTERS    RELATING   TO   C'0:\rrLKTI(»X   OF   miC'IIASE.  7]; 

tlie  company  is  lialilc  to  pay  tW  costs  of  tlic  puivhase  or  Cl.a,..  xiir. 
taking-  of  tlic  land,  or  wliicli  sliall  liaw  I,,.,.,!  incunv.l  in  ''^^'^t- in- 
consequence thereof  (otlier  tlian  sucli  costs  as  ai-e  otlienvise 
provided  for  by  the  Act) ;  and  tlie  costs  of  the  investment 
of  such  moneys  in  govennnent  or  real  socuiitics  ;  and  of 
the  re-investmont  thereof  in  tlio  purchase  of  other  lands ; 
and  also  the  costs  of  obtaining  the  proper  orders  for  any  of 
the  above  purposes;  and  of  the  orders  for  payment  of 
income,  and  for  payment  out  of  ( \)urt  ol'  tlie  principal,  and 
of  all  proceedings  relating  thereto,  except  such  as  are 
occasioned  by  adverse  claimants :  but  those  cases  are  ex- 
cepted where  the  moneys  are  so  deposited  by  reason  of  the 
Avilful  refusal  of  the  party  entitled  thereto  to  receive  the 
same,  or  to  convey  or  release  the  lands,  or  by  reason  of 
the  wilful  neglect  of  any  party  to  make  out  a  good  title  to 
the  land  required. 

We  may  here  refer,  on  the  question  of  costs  under  this  As  to  costs 
section,  to  Avhat  we  have  stated  above,  as  to  the  re-invest-  ZiZn^^ ^^^^ 
ments  which  will  l»e  sanctioned  under  the  G9th  section  (.r)  ; 
and,  in  addition  to  the  cases  there  cited,  we  may  remark 
that  the  costs  paj^able  by  the  company  under  the  80th 
section  include  costs  of  brokerage  payable  on  the  invest- 
ment of  the  purchase-money  in  stock  (//) ;  of  a  power  of 
attorney  to  get  the  money  out  of  Court  (z) ;  of  a  disentailing 
assurance,  where  necessary  (a) ;  of  enrolling  a  purchase-deed 
on  re-investment  (h)  ;  of  apportioning  the  ground-rent  on 
the  sale  of  part  of  a  leasehold  estate  (r) ;  of  taking  out 
a.lministration    in   order    to   complete    the    title   to   lease- 

(x)  vide  siqmi,  p.  663,  ct  scq.  necessary;    see  J!c  ,S'.    A',   n.   Co.,  50 

(y)  Ex  2->arte  Draithimlte,  1  Sin.  &  Eeav.  215  ;  Re  Lundoa  ami  X.  11'.  7.'. 

G.  App.  XV.  ;  Ex  parte  Corporation  of  Co.,  1  H.  &  M.  445  ;  ,So>cr>/  v.  Sourn/ 

Trinity  Home,  3  Ha.  95.  (5  ,T„r.  X^   g.  .337:    but  more  recently 

(-.)    Re    Codlc't/,    10     Ir.    Eq.    Hep.  tliat  sucli  a  deed  is  necessary,  see  Re 

222  ;  Ex  j>arte  Inrnmhent  of  Gi'lkhn  Bulhr's  Will,  L.  E.  IG  Ivp  47!1  •  and 

Sntlon,  8  De  (I.  M.  &  G.  3S0.  ,•;,/,  g„^-,,.Ci,  p.  G90. 

(«)   See    Re  Broollmjs   Devisees,   2  (!,)    Re   Governors   ,f  Chrlsf.-^   H.js- 

r.if.  31  ;  Ex  parte  Slater's  Devisees,  5  pltnl,  12  W.  II.  CG9. 

R.  C'a.  200  ;  Init  see  Ex  jwte  Thoro-  (,•)  Re  Lor.doii,  Brlyhton,  .D  .S'.  C.  R. 

to),,  17  L.   J.   C'h.  107.     It  has  been  Co.,  E.v  parte  Elomr,  L.  E.  1  C'h.  Ap. 

held   that   a   disentailing-  deed    is  nut  599. 

VOL.    II.  , 
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Chap.  XIII.    holds  (d) ;  of  a  reference  in  lunacy  (r) ;  of  tliC  proceedings 


Sect.  10, 


in  a  pending  suit  relating  to  tlie  land,  and  not  occasioned 
Ly  adN'orse  litigation  (/),  as,  r.  rj.,  Avliere  the  land  is  the 
subject  of  an  administration  suit,  and  a  reference  as  to  the 
propriety  of  the  proposed  purcliase  and  other  proceedings  is 
necessary  (;/) ;  or  of  an  incpiiry  for  the  purpose  of  ascertain- 
ing the  parties  entitled  to  the  purch.ase-nioney  paid  into 
Court  (h) ;  of  an  al^ortive  attempt  to  ascertain  the  price  (<) ; 
of  an  abortive  bond  fide  attempt  to  re-invest  (/.■),  except 
where  it  fails  l)y  i-eason  of  the  Court  disapproving  the 
proposed  purchase ;  of  repeated  applications  for  payment  of 
dividends  to  successive  incumbents  of  a  living  (/) ;  of  the 
transfer  of  the  purchase-money  from  the  account  of  the 
railway  to  that  of  a  pending  administration  suit  {'m);  of 
interim  investments  in  stock  {n) ;  of  successive  re-invest- 
ments in  land  {(>) ;  and  the  petitioners  may  select  what  land 

{d)   He  LiiCfjfiod  Iirqji-ovcmcnt  Art,  {n)    Re  Liverpool  li.    Co.,  17   Beav. 

L.   E.    5    E(i.    2S2  ;    overruling    Re  322  ;  Re  Gould,  24  Eeav.   Ui  ;  but 

South  Wales  R.  Co.,  14  Beav.  41S.  see  Re  Lomax,  34  Beav.  294;  where 

(e)  Re  Taylor,  1  Mac.  &  G.  210  ;  Re  a    second    investment    on    mortgage 

Wcdkcr,  20  L.  J.  474  ;  7  E.  Ca.  129  ;  secm-ity  wa.s  directed  to  be  treated  as 

Re  Briscoe,  2  De  G.  J.  &  S.  249.  a  permanent  investment  as  respects 

{f)  Ilayncs  v.   Barton,  1   Drew.  &  costs  payable  by  the   company;  and 

Sni.  483  ;  and  see  the  cases  cited  in  see  also  Re  Flcmon's  Trusts,  L.  E.  10 

Morgan  &  Davey  on  Costs,  p.   196,  Ecp  612  ;  but  in  a  later  case,  an  in- 

and  Huijncs  v.  Barton,  L.  E.   1  Ef^.  vestment  on    mortgage  security  was 

422.  treated  as  a  mere  temporary  invest- 

(.'/)   rieard   v.    ?<IitrJieU,   12   Beav.  ment,  and  the  company  had  to  pay 

4S0  ;    Jlennil-cr    v.  CJuify,   2S   Beav.  the  costs  without  any  condition  as  to 

C21.  the  costs  of  a  future  permanent  in- 

(//)  ^e  Singleton,  9  Jur.  N.  S.  941.  vestment ;  Re  BbjtKs   Truds,  L.    E. 

(0  Ex  parte  Morris,  L.  E.  12  Eq.  16  Eq.  468. 

418.  {„)  Re  St.   Katherlnc's  Doeh  Co.,  3 

(i)  Ex  parte  Re  ■tor  of  Iloh/ircU,  2  E.  Ca.  514  ;  Ex  parte  Trustees  of  St. 

Dr.  &  Sm.   463;  Ex  partz  Copley,  4  Burtholonmv's  Hospital,  i  Brev.'.  425  ; 

Jur.    N.   S.   297  ;    and   sec   ix  parte  E.c  peirtc   Bonreric,    4    E.    Ca.    229  ; 

l/'trdy,     18     Jur.     370;     E.c    parte  Brandon  v.  Brcoulon,  11  Vi.  U.  Go  ; 

Woolhy,  17  Jur.  SoO.  In  re  Mcrrliaut   Tailors''  Co.  and  Lon- 

{1}  Re   Birlenheud   R.    Co.,  2   Jur.  don  Bridge  Ad,  ]0  Beav.  485,  where 

N.  S.  793  ;  and  see  Ex  parte  Ineum-  the  costs    vi    a   fo'arth    and    last    re- 

hent  of  Guilden  Sutton,  8  De  G.  M.  &  investment  v.ere  allov.xd,  the  balance 

G.  380.  sought  to  be  invested  being  only  63?.  : 

('//()  Binning  v.  Henderson,  2  De  G.  Ex  parte  the  Rector  of  Loughton,  14 

&  S.   485  ;  and  see  Melling  r.  Bird,  Jur.   102,  where  the    amoimt  of  the 

22  L.  J.  Ch.  599  ;  17  Jur.  155.  second  investment  was  only  61,  part 
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they  please;  and  if  hy   reason  of   litigation   Avliich  is   not  Chap. xill. 

occasioned  by  adverse  claims,  or  1)y  a  suit  to  Avliicli  tlie  __ !ll__l__ 
land  when  taken  was  sn1)iect,  additional  costs  are  incurred, 
the  company  mnst  bear  them  (ji). 


So,  where,  after  tlie  })urchase,  but  before  re-investment,  Where  tlic re 

,  ,  „     .  .  has  been  a 

there  was  a  re-settlement  oi  tlic  propcrt}^  ni  pursuance  of  a  re-settlement 

previously  subsisting  tiiist  to  re-settle,  the  company  was  ^^^^^^    '^ 


ordered  to  j^ay  all  the  costs  of  re-investment  (q) :  and  although 
it  seems  clear  that  a  person,  who  at  the  time  of  purchase  is 
absolute  owner  of  the  land,  has  no  rio'ht  to  insist  on  haviuf^i- 
a  re-investment  at  the  expense  of  the  company  (/•),  it  is 
doubtful  Avhether  the  fact  of  a  person  becoming  absolute 
owner  subsequently  to  the  purchase,  relieves  the  company 
from  the  liability  to  pay  the  costs  of  re -investment  (.s).  As 
a  general  rule,  it  may  be  laid  down  that,  in  doubtful  cases,  the 
Court  leans  towards  making  the  company  pay  the  costs  {t)  ; 
but,  at  the  same  time,  such  costs  will  not  be  allowed  to  be 
unnecessarily  increased ;  as,  c.  g.,  by  the  introduction  of 
irrelevant  matter  into  the  petition  (a) ;  or  by  presenting  a 
second  petition  by  reason  of  a  defect  in  the  first  (x) ;  or  by 
the  investment  of  other  moneys  besides  those  paid  by 
the  compan}^  (,y). 


purchaKe. 


of  a  balance  of  '201.  9>-.  5d.,  ani.l  the 
Court  directed  the  balance  to  be 
paid  to  the  jnirchaser,  and  fixed  the 
com2iany  with  the  costs  :  and  Jones  v. 
Lewis,  2  Mac.  &  G.  163,  where  it  Avas 
held  (reversing  the  decision  of  V.-C. 
K.  B.)  that  the  vendors  were  entitled 
to  an  nidimited  number  of  re-invest- 
ment?, unless  made  vexatiously,  or  in 
an  unreasonable  exercise  of  the  direc- 
tion to  invest  :  and  the  reasoning  of 
the  Court  would  i-jcem  to  apply  to 
cases  within  the  Lands  Clauses  Act ; 
and  see  Morgan's  Chancery  Acts, 
p.  52. 

(p)  Carpmad  v.  Profdt,  17  Jur. 
87o  ;  Eden  v.  TIiomp>son,  2  H.  &  M. 
6  ;  Haynes  v.  Barton,  1  Drew.  &  Snia 
483  ;  L.  R.  1  Eq.  422. 

{'/)  Ec  I)e  Beauvoh;  2  De  G.  F.  & 


Jo.  5  ;  reversing  V.-C.  K.  8  W.  E, 
025. 

{>■)  But  see  lie  Fid;  10  W.  R. 
3G5. 

(a-)  See  Tie  De  Btauroir,  vhi  supra. 

(t)  See  E.C  parte  Marsludl,  1  Ph. 
560  ;  Be  Jones'  ,ScltIcd  Estates,  4  Jur. 
N.  S.  5S1. 

(//)  E.C  pjarte  Oshaldlston,  S  Ila.  31. 

(x)  Re  London,  Brirjhton,  and  S.  C. 
B.  Co,  IS  Beav.'  612  ;  and  see  Be 
Bijron,  5  Jur.  N.  S.  261  ;  but  sccus 
where  the  defect  is  in  the  order  made 
on  the  first  petition,  Be  Goes  Trusts, 
3  W.  B.  129. 

(il)  Be  Braniucr,  14  Jur.  236  ;  E.c 
parte  Hodge,  16  Sim.  159  ;  Ex,  parte 
Lord  Pabnerston,  4  Bail.  Ca.  57,  n.  ; 
and  see  //;  re  Elliott,  17  L.  T.  241. 
V.-C.  C,  ;  E.V  parte  King's  CuUerjc 
h  2 
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Chap.  Xlir.         The  nile  that  the  CDinpany  are  not  to  hear  the  achlitioiial 
__!1j__L-   costs    thus    occasioned   seems    a    very    proper   one,    l)ut    its 


practical  operation  must  vary  with  the  state  of  the  title  to  the 
land  purchased.  In  the  case  of  a  large  estate,  held  under  the 
same  title,  the  difference  of  stamp  duty  may  fully  represent 
the  difference  between  the  necessary  expenses  of  a  purchase 
of  ten  acres,  and  a  purchase  of  lOOO  acres  :  while  on  the  other 
hand,  where  land  is  held  under  different  titles,  a  small 
addition  to  the  pui-chase-money  may  involve  a  \'ery  serious 
additional  amount  of  costs. 

The  existence  of  a  contract  for  a  purchase  by  Avay  of  per- 
manent re-investment,  is  no  ground  for  refusing  the  costs  of 
a  temporary  re-investment  made  pending  such  contract  (z). 

What  costs  The  fines  payable  on  an  investment  in   copyholds  do  not 

the  soth\ect.  f^-H  0^^  ^-^6  company  (a) ;  and  it  has  been  held  that  the  costs 
of  re-investment  in  the  alteration  of  alms-houses,  or  in 
the  erection  of  new  farm  buildings,  are  not  within  the 
section  (h) :  but  in  later  cases  such  an  investment  has 
been  sanctioned  (c).  The  costs  of  applying  the  money  in 
paying  oft*  incumbrances  aftecting  other  parts  of  the  settled 
estates  are  not  expressly  jjrovided  for  by  the  Act.  In  several 
cases  it  has  been  held  that  such  costs  are  not  payable  by  the 
company  (<l)  ;  but  if  aiw  portion  of  the  land  taken  is  subject 

.'5   De  Cr.  &  S.  ()-21.     See  as  to  costs  (a)  E.c  purte    ]'!ritr  of  ^'^avston,   4 

which  are   not  payable  by  tlie  etna-  Jur.  X.  S.  473. 

pany,  being  paid  out  of  the  fuiul  in  (/>)   Re  Oxford  W.  <t'    IT.  Jl.  Co.,  27 

Court,  Ex  parte  Newton,  4  Y.  &  C.  Beav.  571  ;  Re  Buchs  R.  Co.,  14  Jur. 

518  ;  Ex  jKirte  Archhinhop  of  Canter-  1065  ;  but  see  Re  Lathropp's  Cliar'it[i, 

hury,  1  Coll.  154  ;  Ex  parte  Bishop  of  L.  E.  1  Eq.  467. 

Hereford,  5   De    CJ.   &   .S.  265   (cases  {'•)  lide  Supra,  y<.  (jQ\. 

under  the  Copyhold  Enfranchisement  {d)   See    Ex    parte    Corporation  of 

Act);  Re    Wool/cy,  17  Jur.  SOO  ;  Re  SJicfichI,    21    Beav.  162  ;    Ex  parte 

Aubrey,  17  Jur.   874  ;  Re  Hardy,  18  Toun   Trustees  of  Sheffield,  8  W.  R. 

Jur.  370.     As  to  costs  of  opposing  the  G02.      See,  upon    similar    clauses    in 

bill  in  Parliament  not  being  allowed  private  Acts,    Ex   parte   the   Earl   of 

to  the  tenant  for  life  out  of  the  fund,  Jlardnirke,  12  Jur.  508  ;  In  re  Yeates, 

see  Re  Earl  of  Berkeley's  Will,  L.  \l  12  Jur.  279  ;  Ex  parte  Trafford,  2  Y. 

10  Ch.  Ap.  56.  &  C.  522  ;  E.c  parte  Norihv:id;  1  Y. 

(j)  See    Re    Liverpool    R.   Co.,  17  &  C.  166. 
Beav.  392. 
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to  tlie  nioi-tn-age,  it  would  svvm  tliat  tlic  company  must  pay    Caap.  xiir. 
the  costs  of  an  application  lor  tlie  discharge  of  the  incum-    .    ^"''':i^L_ 
lu-ancc  (r). 

The  wilful   refusal     and   neglect  mentioned   in   the   SOth   Wiut  is 
•section,  which  exempt  the  company  from  liahility  to  payment  2\'!v^  """ 
of  costs,  are  sucli  as  arise  from   mere  will  or  caprice;  and 
not  from  an  exercise  of  reason  (/■),  or  where  there  is  a  bond 
Jide  legal  doubt.     Thus,  where  a  landowner,  being  advised  by 
counsel  that  certain  connnissioners  were  not  entitled  to  take 
his  land,  refused  to  convey,  and  the  purchase-money  was  pai<l 
into  Court,  it  w^as  held  that  he  w^as  not  disentitled  to  his 
costs  {<j)  ;  so  where  the  vendor   cannot  convey,  by  i-eason  of 
his  niability  to  clear  off  incumbrances  of  greater  amount  than 
the  value  of  the  land  taken,   he  will  not  be  deprived  of  his 
costs  (A).     But  where  a  vendor  insisted  on  payment  of  his 
costs,   as  Avell  as   of  his  purchase-money  before  giving  up 
possession,  and  the  purchase-money  was  paid  into  the  bank 
under  the   7(ith  section,  he  had  to  pay  his  ow^i  costs  of  the 
petition  for  payment  out  (/) ;    and   a  vendor  may,  under 
special  circumstances,  even  be  ordered  to  pay  the  costs  of 
the  company  (/■). 

We  have  already  seen  that  the  existence  of  a  pending  What  U 
administration  suit,  or  other  suit  relating  to  the  land  taken,  llttaS'' 
which  necessitates  service  of  the  petition  on  other  parties, 
or  an  enquiry  as  to  the  propriety  of  the  proposed  sale,  or 
as  to  the  parties  entitled  to  the  purchase-money,  is  not  "  ad- 
verse litigation  "  within  the  meaning  of  the  80th  section  (/). 

(c)   See  London  and  S.  W.  R.  Co.,  (/)   Re  Tnmers  Estate,  10  W.   II. 

2  .T.  &  H.  390.  12S  ;  he  had  also  to   pay  the  costs  of 

^(/)    E.c  imrte  Bmdshnv,   16    Sim.  calliny  in  the  slieriff  to  give  i>osses^ 

174;    In   re  the    Windsor,  ,i-c  R  Art,  sioii. 

12  Beav.  .'522  ;  L'ai  parte  liai/ston,  15  (/)  See  Ex  parte  II<jde,  cited  Setoii 

Jur.     1028,     V.-O.     K.  ;      overrulino-  1087. 

Elliott  V.    'rnvner,  \?,  Sim.    477,  485  ;  (/)  See  lla.nuH  v.  Barton,  1   Drc'-v 

R^  Divers,  1  Jur.  N.  S.  !»!»5.  &  Si.Ja.  483  ;  L.  E.  1    E.,.  422  ;  JIvn- 

dj)  Ex  parte  Bashicood,-^  Jiir.^S.H.  lubr   v.    Chafy,   28   Beav.  62l';   and 

ride  si'prd,  p.  714. 

(/')  Re  Divers,  1  Jur.  N.  S.  !t9;'. 
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Chap.  Xlir.    And  111  fact,  iii  order  to  1)ring  a  case  within  the  exception, 

Sect.    10.  1      ;  .      •  •         /        X 

there  must  be  an  actual  utix  conte'^td.ti.o  ()»). 

In  one  case,  altliougli  the  Court  seemed  to  think  that  the 
exception  did  not  aj^ply  to  a  question  of  construction 
decided  upon  petition,  but  only  to  a  case  where  an  action 
at  Law  was  necessary  to  decide  the  rights  of  |the  jDarties,  the 
order  was  ultimately  made  with  the  usual  exception  (;n) : 
and  w^here  the  question  of  construction  was  argued  between 
petitioners  and  respondents,  the  company  had  to  pay  only 
one  set  of  costs  (o) :  so,  where  one  of  two  claimants  of  the 
fund  abandoned  his  claim,  the  company  was  held  not  to  be 
liable  for  the  costs  occasioned  by  the  adverse  claim  (p). 
Where,  however,  the  company  took  a  conveyance  from  each 
of  two  adverse  claimants,  they  had  to  pay  the  costs  of  both, 
on  a  petition  for  re-investment  b}^  the  one,  served  on  the 
other  (q). 


As  to  costs  of 
sjervice  and 
appearance. 


The  rule  which  throws  upon  the  comjDany  the  costs  of 
the  service  of  the  petition  upon  all  necessary  parties,  and  of 
their  aj)pearance  thereon,  does  not  hold  where  the  costs  are 
vexatiously  increased ;  as,  <'.[/.,  where  parties,  wdio  ought  to 
have  appeared  together,  appear  separately  (r) ;  or  where 
parties  unnecessarily  appear  (.s) :  and  where  the  application 
is  merely  that  the  fund  may  l)e  transferred  to  the  credit  of 
the  cause,  it  is  unnecessary  to  serve  all  the  parties  to  the 
suit;  and,  if  they  appear,  they  will  not  be  allowed  their 
costs  (/) ;  and,  in  one  case  (u),  the  company,  although 
ordere<l  to  pay  the  costs  of  serving  the  respondents,  had  not 
to  pay  their  costs  of  appearance.     Where  the  ajiplication  is 


(//()  Re  LonywortK s  Estate,  1  K.  & 
J.  1  ;  A'e  Spooner's  Estate,  lb.  220  ; 
He  Uan(/erfor(.VH  Trusts,  ih.  413  ;  lie 
8Uifj1eton,  9  Jur.  N.  S.  S»41  ;  Re  Caiifs 
Estate,  1  De  G.  F.  &  J.  153  ;  and  for 
fonn  of  order  see  E.c  parte  Hooper, 
1  Drew.  269  ;  Seton,  1072. 

{„)  Per  V.-C.  K.  in  Re  Tooley's 
Trust,  16  Jur.  1708 ;  and  see  Ex 
parte  Palmer,  13  Jur.  781. 

(n)  Ex  parte  Sfyav,  Johns.  387. 


(2J)  Re  Eiifjlisk,  13  W.  Jl.  932. 

(q)  Re  niittcrfiild,  9  W.  E.  805. 

(?■)  Ex  parte  Baroness  Braye,  11 
W.  R.  333. 

(.s)  See  Ex  parte  Bishop  of  London, 
2  De  G.  F.  &  Jo.  14. 

(t)  MelUnij  V.  Bird,  22  L.  J.  Ch. 
5119. 

(m)    >^idiie)j  V.    ]yi/)ncr,    SI     Beav. 

OOQ 
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for  paj-mcnt  out  or  ro-investmcnt  of  tlio  fund,  all  the  parties  Chai).  XTII. 
to  the  suit  (including  those  Avlio  have  obtained  leave  to  ^'^ '  ' 
attend  the  proceedings)  must  Lc  served ;  and  they  Avill,  as  a 
general  rule,  be  allowed  their  costs  of  appearance  (./') :  but, 
in  one  case,  where  the  land  taken  formed  part  of  an  estate 
which  was  being  administered  in  Court,  and  a  petition  for 
re-investment  was  presented  by  the  tenant  for  life,  it  was 
laid  down  that  the  trustees  and  remaindermen,  if  they 
aj^proved  of  the  application,  should  either  be  made  co- 
petitioners,  or  abstain  from  appearing  (y). 


Where  no  suit  is  pending,  the  petition  of  a  tenant  for  life  whtrc  no  .suit 
for  re-investment  need  not  be  served  on  the  remaindermen  ;  ^"^  P'^ii'-li"^- 
and  the  company  will  not  have  to  pay  their  costs  of  service 
and  appearance  (s) :  but,  according  to  the  present  practice, 
trustees  "who  have  been  served  aiid  who  appear,  will  be 
alloAved  their  costs  against  the  company  (n).  After  con- 
siderable conflict  of  the  authorities,  it  appears  to  be  now 
settled,  that  the  coinpany  are  bound  to  pay  a  mortgagee's  Costs  of 
costs  of  appearance  (]>) ;  l)ut  not  wliere  the  mortgage  affects 
only  the  interest  of  the  tenant  for  life  (c),  unless  tlie 
company  require  the  incumbrancer  to  appear  (</) ;  nor  where 
the  mortgage  affects  only  part  of  the  land,  but  not  the  part 
which  is  taken  {c) ;  or  ha,s  been  created  subsequently  to  the 
payment  of  the  purchase-money  into  Court  (/).     In  a  very 


mortgacree. 


{x)  Hay  lies  v.  Burton,  1  Dr.  &  Sin 
483  ;  L.  R.  1  Eq.  422  ;  lie  Long,  12 
W.  R.  460  ;  BnuhluiK  v.  Fane,  1 
N.  R.  1.1 9. 

(y)  WUson  V.  Fostev,  26  Eeav.  -398  ; 
and  compare  Fe  Romneij,  3  jST.  R. 
287  ;  Fc  Baroness  of  Brnijc,  9  Jur. 
N.  S.  454  ;  and  8ee  Fc  Crane's  Edatc, 
L.  R.  7  Eq.  322,  where  the  remain- 
derman was  served,  and  allo\ved  his 
costs  against  the  company  ;  and  Re 
Gore  Langtons  Trusts,  W.  R.  20 
March,  1875. 

(i)  Fx  parte  Staphs,  1  De  G.  M.  & 
G.  294  ;  and  see  Fs  Ler/ye's  Estate,  8 
W.  R.  559  ;  Fc  Forces'  Edatc,  4  N.  R. 
315  5    WUson  v.  Foster,  26  Beav.  293  ; 


Ijut  see  7i\'  Crane's  Estate,  iihi  supra. 

{a)  Fc  Dale  of  Cleveland's  Ilarte 
Estates,  1  Drew  &  Sm.  480. 

(i)  Fc  Brooke,  30  Beav.  233  ;  Ex 
parte  Baroness  Brai/e,  11  W.  R.  333  ; 
E.c  parte  Fcyton,  2  Jur.  N.  ,S.  1013  ; 
Fe  Na:;h,  25  L.  J.  Ch.  29.  See  rontrd, 
Fc  Ilatjictd's  Estate,  29  Beav.  i.7(», 
which  seems  to  l)e  overruled. 

(f)  Ex  parte  Smith,  6  R.  Ca.  150  ; 
and  see  Fe  ]Yehster,  2  Sm.  &  G.  A  pp. 
vi. 

(d)  Fc  Hanrjerford,  1  K.  &  Jo.  413. 

(c)  Fc  Yeates,  12  Jur.  270. 

(/)  Fe  Middle  Level  Commissioners^ 
June  23, 1864,  V.-C.  K.  cited  Morgan 
and  Davey,  p.  200. 
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Chap.  XIIL  recent  cabc  ((j),  the  Court  of  Appeal  in  Chancery  hiid  it 
^''''^'  ^'•^'  down  that  whenever  there  is  simply  a  petition  for  the 
re-uivestnient  of  money  in  laml,  the  proper  course  is  to 
serve  such  persons  as  mortgagees  or  annuitants  witli  a  copy 
of  the  petition,  and  to  give  them  4()s.  for  costs  ;  giving  them 
at  the  same  time  an  intimation  that  if  they  appear  upon 
the  hearing,  they  vs-ill  probahly  nut  get  their  costs. 

How  costs  are        AVlicre  land  of  the  same  owner  is  taken  l)y  several  coni- 

bome where      ,  .^j^j       ^hev  uuist  pav  in  eciual  shares  the  costs  of  a  petition 

there  are  sevc-   i         ^   '  -  i    -  i  ^ 

nil  couii-auits.    f^^j.  re-investuient ;    but    they  pay  o.d   valurcm  stamp  and 

surveyor  s  fee  in  proportion  to  the  amount  of  the  purchase- 
money  which  they  respectively  contrilnite  (A)-  The  rule, 
however,  is  not  inflexible,  and  will  be  departed  from  in  a 
case  of  peculiar  hardship  {'() ;  Init  not  on  the  mere  ground 
of  the  ineciuality  of  the  sums  paid  into  Court  by  the  several 
companies  (A:).  The  order  for  payment  out  or  re-investment 
ma\-  l;»e  ol)tained  on  one  petition  (/).  In  one  case,  where  the 
several  companies  had  amalgamated  since  the  pa^'uient  into 
Court.  Lord  Romilly  held  that  for  the  apportionment  of  the 
costs  of  petition,  they  must  be  treated  as  separate  com- 
panies {in);  but  in  a  subsequent  case  (n),  the  same  learned 
judge  ordered  the  costs  to  lie  paid  C(pially  l^-  the  subsisting 
Companies. 

The  only  uniforin  principle  which  can  be  traced  in  the 
authorities  is,  that  the  company  is  not  to  be  needlessly 
Ijurdened  with  costs ;  and  the  above  rules  must  be  regarded 
merelv  as  examples  of  its  application.     AVhat  are  necessarv 

('/)  lie  Gore  Lan'jtoii  s  ,'<ct(k<(  hxtatcK,  are  overruled.  0^^  f.  Ji^^^unr  ili*  <vj&  w'C'ul      , 
W.  N.  187.^,  p.  58.  (/)  lie  Byron,   1    De  ii.   JoT&  S.  ^ 

(A)  Ex  parte  BkJtop  of  London,  2  .3r»8. 
De  fi.  F.  &  Jo.  14  ;   A>  parte  Kiirl  of  (/,)   Ex  jiartc  Gorcrnors  of  ChrhVs 

Urtmlah,  Zl  Beav.  397  ;  Re   Mirton  IfoHpital,  2  H.  &  M.  166. 
Collrr/e,  33  Beav.  257  ;  JU- Carlisle  and  {/)  He  Lord  Broke' s  Estate,  1   X.  1\. 

Sdloth  li.  Co.,  ib.  253  ;  au.l  a.s  to  stir-  568. 

veyor'.s  fee,  see  Ex  jtartc  Corporation  (m)  lie  Maryportand  Carlisle  li.  Co., 

of  London,  L.   B.   5  E.i.   418.      The  1  N.  R.  .545  ;  32  Beav.  307. 
cases  of    Ex    ji/irte  Gorernors  of  .SV.  («)  L'x  parte    Corpus   Chrioti    Coll, 

nomas. t  Hogputul,  7  W.  B.  425,  and  Oxford,  L.  R.  13  Eq.  334. 
Ex  parte  Christ  Chnrrh,  0  W,  I!.  4rl, 
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costs  must  depend,  in  each  particular  case,  upon  the  special     Chap.XIII. 

circumstances;    and  it  wouhl    l.)e    impossible  to    lay  down L._' 

any  inflexible  rule  upon  the  subject  (o). 

Upon  an  arbitration  under  the  Lands  Clauses  Consoli-   Costs  of  arbi- 

.  1  1       •  1-1  tration  tnulur 

dation  Act,  the  costs  need  not  be  jncoi'porated  m  the  award,   l.  C.  C.  Act. 

but  may  be  ascertained  at  any  subse(pient  period   by  the 

persons  or  person  (whether  arbitrators  or  runpire)  by  wdiom 

the  award  is  made   (p).     And  by  a  recent  Statute,  either 

party  may  recjuire  the  costs  of  the  arbitration  to  be  settled 

by  one  of    the   taxing-masters   of   the  tSuperiur   Courts  of 

Law  (q). 


The  purchaser,  it  appears, 

(<>)  Suu  fts  to  costs  vnulor  cognate 
private  Acts,  Ex  parte  Marshall,  1 
Ph.  560  ;  Ex  parte  Molijiifnix,  2  Coll. 
273,  and  cases  there  cited  ;  Mitchell 
V.  Newell,  3  E-ail.  Ca.  515  ;  Ex  parte 
Gore  Laiirfton,  11  Jur.  68G  ;  Ex  parte 
Thoroton,  12  Jur.  130  ;  iic  Robertson, 
23  Beav.  433  ;  Re  LaiuVs  Trust,  4 
K.  &  Jo.  81  ;  Re  Harrison's  Estate, 
L.  R.  10  Eq.  532  ;  Re  Charity  Schools 
of  St.  Dunstan,  L.  E.  12  Eq.  537  ; 
and  Re  Lord  Stanlci/  of  Alderlcijs 
Estate,  L.  E.  14  Eq.  227,  which  all 
proceeded  on  the  principle  that  only 
such  costs  as  are  specially  authorized 
by  the  particular  Act  can  be  awarded. 
And  see  Re  Mouselcifs  Trust,  4  K.  & 
J.  86  ;  Re  BurnelVs  Estate,  10  Jur. 
N.  S.  1089  ;  Re  Tiverton  Marlet  Act, 
26  Beav.  239  ;  Re  Acker's  Trust,  9 
Jur.  X.  S.  224  ;  and  see  Ex  ixirte 
Croher,  13  Jur.  481  ;  Ex  parte  Slater' s 
Devisees,  5  Rail.  C'a.  700  ;  Ex  parte 
the  Rector  of  Loufjhton,  14  Jur.  102  ; 
III  re  Strachans  Estate,  0  Ha.  18.^  ; 
Re  Laverirl;  18  Jur.  304.  As  to  pay- 
ment out  of  the  fund  in  Court,  of 
such  costs  as  the  purchasers  under  a 
private  Act  are  not  liable  to  pay,  see 
Ex  parte  Pasmore,  Ex  parte  Lai/Jidd, 
Ex  parte  Towjood,  Re  London  Bridije 
Ads,  1   Y.  &  C.  75,  79,  588  ;  Re  the 


may  generally  (r),  alth(nigh   Vtnd..r  bears 

additional  ex- 

Bishop  of  Salisbnnj,  16  L.  T.  122. 
Where  a  private  Act  omitted  to  pro- 
vide for  the  costs  consequent  on  pay- 
ment of  the  money  into  Court  by 
reason  of  the  title  being  doubtful,  the 
Court  refused  to  throw  such  costs  on 
a  public  body  purchasing  under  the 
Act  :  Ex  parte  Anf/ell,  lie  Trinit// 
House  Lirjhthouse  Act,  4  Y.  &  C.  496. 
As  to  costs  where  old  companies  are 
amalgamated  under  an  Act  embody- 
ing the  general  Act :  Ex  parte  Eton 
Collc'jc,  15  Jur.  45,  C. ;  20  L.  J.  1  ; 
Re  Bristol  Doclc  Co.,  21  L.  T.  17  ;  Re 
Ellison,  1  Jiu\  N.  S.  1155  ;  but  see 
contrix,  Re  Ilolden,  11  Jur.  N.  S.  995; 
Re  Nearhell,  25  L.  T.  280.  And  see 
generally '  as  to  costs  under  similar 
private  Acts,  Seton,  1089,  and  as  to 
costs  mider  Defence  Acts,  ih.  1092. 

(/))  Gould  V.  Staffordshire,  li-c, 
Waterirorks  Co.,  5  Exch.  214  ;  1  Pr. 
R.  264. 

(<j)  32  Vict.  c.  18,  sect.  1.  And  see 
the  3rd  .section  as  to  compensation 
for  lands  in  Westminster,  whicli  is 
now  to  be  settled  l)y  the  high  liailiff, 
or  his  deputy.  And  see  30  &  31 
Vict.  c.  127,  s.  37. 

()■)  Sug.  555  ;  Jones  v.  Lcii:i.<,  1  De 
V,.  &,  S.  24.5  ;  11  Jur.  511  ;  and  vide 
suj^rii,  Ch,  XII.  sect.  1. 
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Chap.  XTII.    Hut  universally  (s),  require  the  vendor  to  get  in,  at  liis  own 
^^  '     ■       expense,  outstanding  estates  or  incumbrances,  by  deeds  dis- 


penses when      ^-^^^  £^.Qj^^  ^1^^  conveyance  :  or,  if  that  course  be  not  adopted, 

ei^tate  is  in-  •' 

cumbered,  &c.  ]^^.  ^lay  require  him  to  bear  the  increased  expense  occasioned 
by  the  concurrence  of  trustees  and  iiicundjraucers  in  the 
conveyance.  When,  upon  a  large  transaction,  an  estate  was 
subject  to  incundjrances,  which,  to  save  expense,  were  got 
in  by  separate  deeds,  and  paid  off  out  of  the  purchase- 
money,  the  Court  considered  that  the  pui-chaser  should  have 
insisted  upon  the  vendor  preparing  the  deeds,  and  furnish- 
ing an  abstract  of  them ;  (delaying  the  execution  of  them, 
it  is  presumed,  until  such  abstract  w^as  approved  and  the 
engrossed  deeds  themselves  were  examined  by  the  pur- 
chaser;) and  that  the  latter,  having  laid  the  drafts  of  these 
deeds  before  counsel  to  peruse  and  settle  on  his  behalf, 
could  not  throw  the  expenses  upon  parties  who  were  liable 
to  pay  his  costs  properly  incurred  (/).  But  such  a  recpii- 
sition  in  ordinary  cases,  where  the  expense  is  incon- 
siderable, is  unusual  in  practice,  and  is  generall_y  regarded 
as  vexatious. 


But  not  if 
purchaser 
keep  incum- 
brances on 
foot  as  a  pro- 
tection. 


Trustee 
actinjj  as  so- 
licitor can 


If,  however,  a  purchaser  keep  incumbrances  on  foot  for 
his  own  protection  (which  he  has  a  light  to  do,  even  where 
the  contract  is  for  the  sale  of  the  estate  free  from  incum- 
Ijrances  (?()  )  he  cannot  throw  upon  the  vendor  the  co.sts  of 
the  necessary  assignment ;  Avhether  the  same  be  effected  by 
the  principal  con^'e}'ance  or  b}-  a  collateral  deed  (.'•). 

If  a  solicitor,  without  special  instructions,  prepare  the 
conveyance  during  the  existence  of  a  known  impediment  to 
completion,  upon  which  the  matter  eventually  goes  ofl',  he 
ordinarily  cannot  claim  the  costs  of  the  conveyance  (//). 

If  a  S(jlicitor,  wlio  is  either  alone  or  jointly  with  others 
a  trustee  for  sale,  acts  professionally  in  the  sale,  he  can  in 


(s)   Reeves   V.    Gin,   1    Bc.av.    875 ;  Jn)    Corqier    v.    CartwrhjlU,   Juhny. 

and  see  note  to  9  Jarni.  Conv.  liy  8.  6»9. 

30.  (•'■)  ^''• 

{t)  Jones  V,  LcKis,  nhi  si'prCu  (?/)  I'ot(s  v.  DuUo>\  8  Loav.  49-.; 
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Scut.  10. 


strictness  charge  only  costs  out  of  pocket  (:) ;  and  if  lie 
procure  another  solicitor  to  transact  the  business  on  agency 
terms,  the    benefit    thus    secured  will    enure    to    the    trust  ""\y  ^i^^'o"^ 

costs  incurred. 

estate  («) ;  and  if  the  trustee  is  in  partnership  the  same 
disability  to  make  a  i)rolit  out  of  the  trust  attaches  to  the 
lirm.  Tiider  the  Bankruptcy  Act,  LSGt),  the  trustee  of  the 
bankiupt's  property  may  not,  without  the  consent  of  the 
committee  of  inspection,  employ  a  solicitor  or  other  agent ; 
but  if  he  be  himself  a  solicitor,  he  may  contract  to  be  paid 
a  certain  sum  by  way  of  per-centage  or  otherwise,  as  remu- 
neration for  his  professional  and  other  services  as  trustee  (h). 


And  we  may  here  refer  to  the  (5  ^:  7  Vict.  c.  73,  by  which  Taxation  of 
a  solicitor's  bill  of  costs  (c),  although  composed  entirely  of  costrnndci"^ 
conveyancing   charges,  may  be  referred  for  taxation  upon  *^  ^.^  ^!^** 
petition   presented   either   to   the    Lord   Chancellor  or  the 
Master  of  the  Rolls.     The  order  uj^on  a  2)etition  presented 
vrithin  twelve  months  after  delivery  but  before  payment  of 
the   bill  is  of   course  ((/)  ;   although  part  of  the  items  be 
covered  by  a  special  agreement  (c),  or  although  the  applica- 
tion be  made  by  a  third  party  liable  to  j^ay  (/) ;  and   may 
be  made  by  a  Vice-Chancellor  (//)  :  but  after  t\velve  months 
from  delivery,  taxation  will  be  ordered  only  under  special 
circumstances  (//).     So,  under  special  circumstances  (/),  the 


(2)  Siqmi,  p.  86. 

{(i)  Re  Taylor,  18  Bcav.  IGo. 

(I>)  32  &  33  Vict.  0.  71,  sect.  29. 

{'■)  See  sect.  36 ;  and  see,  for  fuller 
information,  an  article  in  15  Jur.,  pt. 
2,  ]).  379  ;  and  as  to  costs  in  respect 
of  Ijusiness  done  while  the  solicitor  i.s 
uncertificated,  see  sect.  26,  and  Re 
Jones,  L.  R.  9  Eq.  63. 

(c^  See  In  re  (JaitsMl,  1  Phil.  .',76  ; 
//(  re  Ptndcr,  2  Phil.  73  ;  In  re  Steele, 
20  L.  J.  562,  M.  R.  :  want  of  signa- 
ture by  the  solicitor  is  immaterial  on 
an  application  by  the  client  for  taxa- 
tion, S.  C,  ih.  69  ;  In  re  Gedije,  11 
Beav.  56  :  as  to  the  principle  on  which 
a  bill  ■will  \>2  taxed,  see  Cooper  v. 
lumrt,   2    Phil.    362;    In   re    Smith, 


9  Beav.  182  ;  and  where  additional 
costs  are  added,  and  items  disallowed, 
.see  Re  Reuben  Ilarthi/,  2  Jur.  N.  S. 
449. 

(r)  In  re  L\>/rc,  2  Phil.  367  ;  Re 
.y ((drill,  11  Beav.  42;  and  see  also 
Re  Rhodes,  8  Beav.  224  ;  Re  Thompson, 
lb.  237  ;  and  Re   Whltrombe,  lb.  121, 

1  10. 

(/)  In  re  Bracetj,  8  Beav.  338. 

(,'/)  See  In  re  Carcw,  8  Beav.  1 28  ; 
/((  )•(  Howard,  lb.  424. 

{h)  In  re  Bush,  8  Beav.  66  ;  In  re 
Harper  v.  Jones,  10  Beav.  284  ;  In  re 
Gedye,  14  Beav.  56  ;  In  re  Bayshatre, 

2  De  G.  &  S.  205. 

(?')  As  to  which  see  In  re  Drclc,  8 
Beav.  123  ;  In  re  We'h,  lb.  416  ;  //;  re. 
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Chap.  XIII.    bill  may  be  referred  at  any  time  -within,  but  not  after,  twelve 

Sect.  10.  i.  1    '^     ,7  ;  /  ■  \ 
iinmihs  djtci'  ix'ijhu'iit  [j  ). 


Such  special  circumstance^^  are  u.sually  pressure  Ijy  the 
solicitor  (/.•);  as  wIk'U  iuime(liate  payment  is  required  at  a 
time  when  delay  in  completiuL;-  the  lousiness  would  seriously 
inconvenience  the  client  (/j  ;  and  secondly,  error  or  over- 
charge in  the  bills.  The  overcharges  may  be  such  as  of 
themselves  to  afford  evidence  of  fraud,  or  quasi  fraud, — as 
when  tliry  are  in  respect  of  business  which,  in  the  exercise 
of  an  honest  and  fair  discretion,  ought  not  to  have  been 
transacted  (i/i) — and  then  very  slight  if  an}-  e\i<lence  of 
pressure  is  necessary  to  induce  an  order  for  taxation  (h)  ; 
but  mere  overcharge,  unless  of  so  gross  a  character  as  to  be 
tantamount    to    fraud,    is    in    itself    insufficient    (o),    even 


Bennett,  ib.  i67  ;  In  re  Jones,  ib.  471i; 
In  re  Fi/son,  9  Beav.  117  ;  In  re 
Culquhoun,  ib.  146  ;  In  re  Currie,  ib. 
t)02  ;  In  re  Ncatc,  10  Beav.  181  ;  la 
re  Drew,  10  Beav.  368  ;  In  re  Bar/, 
shaivc,  2  De  G.  &  S.  205  ;  In  re  Geehje, 
14 Beav.  56;  In  re  Williams,  15  Beav. 
417  ;  /k  re  Barnard,  2  De  G.  M.  &  G. 
359  ;  Ex  parte  Baj-toi^  De  G.  IM.  &  G. 
112;  lie  tJmtmk'Hs  %ay.  508  5  Be 
Bance,  22  Beav.  177. 

(j).  See  sect.  41  ;  In  re  Masseij,  S 
Beav.  458  ;  Be  Harper  and  Jones,  10 
Beav.  284,  290  ;  Be  Ba-.s,  12  Beav. 
256  ;  but  the  Court,  under  its  general 
j'.irisdictimi,  will  enforce  -vvith  cost;  a 
solicitor's  undertaking  to  deliver  his 
bill,  although  more  than  twelve  months 
have  elapsed  .since  payment,  it  having 
been  paid  on  the  faith  of  such  under- 
taking :  In  re  Foljamhe,  9  Beav.  402 ; 
.see  In  re  Ker,  12  Beav.  390.  But  the 
cases  of  taxation  after  pajanent  are 
not  to  be  extended  ;  and  an  \\n- 
explained  delay  of  nine  months  after 
payment  in  jiresenting  the  petition 
has  been  held  fatal  to  the  application. 
•See  Be  Browne,  15  Beav.  01  ;  1  De 
G.  M.  &  G.  322.  And  see  as  to  mode 
of  enforcing  delivery,  E.^  parte  BiHon, 
25  Beav,  368. 


(/,)  Be  Browne,  15  Beav.  63  ;  1  De 
G.  M.  &  G.  322. 

(/)  See  Ex  peirte  Wilkinson,  2  Coll. 
92  ;  In  re  Tryon,  7  Beav.  496  ;  see 
also  In  re  Jones,  8  Beav.  479  ;  In  re 
Harrison,  10  Beav.  57  ;  In  re  Elms! ie, 
12  Beav.  538  ;  //(  re  Blar/nnore,  13 
Beav.  154. 

(?)i)  In  re  Barrow,  17  Beav.  547, 
557. 

(/()  In  re  Harding,  10  Beav.  250, 
252  ;  In  re  Gladden,  10  Beav.  488  ;  In 
re  Welehman,  11  Beav.  319  ;  In  re 
Hnlbard,  15  Beav.  251. 

{())  In  re  l<tirTce,  11  Beav.  304;  /*( 
re  Walsh,  12  Beav.  490  :  speciHc 
items  of  overcharge  must  be  alleged 
and  ])l'aved.  In  re  Tliompson,  8  Beav. 
237  ;  In  re  Yard;/,  20  L.  J.,  Ch.  325, 
M.  Iv.  ;  In  re  Browne,  15  Beav.  61  ; 
see  <K  C,  1  De  G.  M.  &  G.  331,  el 
333  ;  In  re  Foster,  2  De  G.  F.  &  Jo. 
105  ;  ct  (pnere  In  re  Williams,  15 
Ikav.  417.  See,  however,  Be  Dielson, 
3  Jur.  N.  S.  29,  where  an  order  of 
Y.-C  Wood,  directing  taxation  after 
payment  was  aflirmed  by  the  Coiu't 
of  Appeal  (flnbitante  L.  J.  Knight 
Bruce)  although  no  case  of  fraiul  or 
\ x-ry  gross  overcharge  was  made  out, 
liut   the  clients  were  exei-utors   who 
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;iltli()Ui;li  (lie  Mil  was   paid  midrr  protest  (i>):  so,  wlioi-c  tlic     Chaj).  Xlir. 

bill  has  ])vrn  paid,  it  lias  bt'cii  held,  tliat  pi-cssui-c  alone  is    '^'^J_.^'  _ 

insufficient,  unless  accompanied  by  overcharge  (q) :  but, 
before  payment,  pressure  alone  witliout  overcharg-e,  or  g-ross 
overcharge  alone  M'ithout  pressure,  Avill  constitute  special 
circumstances,  so  as  to  re-open  the  fjuestion  of  taxation ; 
nor  is  it  necessary  to  sliow  want  of  knowledge  in  the  client, 
or  previous  opportunity  for  taxation  (/•). 

Giving  security  seems  to  be  e(|ui^•alent  to  payment  (.s) :   Giving 
but  mere  i-etention  of  the  amount  of  the  bill  out  of  moneys   equivaLit  to 
in  the  hands  of  the  solicitor  does  not  amount  to  payment,   P^y"^''"^. 
unless  there  is  also  a  settlement  of  account  (t) :  nor  does 
a  settlement    by    way   of    compromise,   if    effected    under 
pressure  (u),  oust  the  jurisdiction  («) ;  but  the  order  must, 
in  any  case  after  payment,  be  obtained  specially  (//).     The 
Court,  however,  upon  a  petition  under  the   Act,  can  only 
ascertain  l)y  the    ordinary  rules    of   practice    the    amount 
payable  ;  and  cannot  determine  whether,  prior  to  the  business 
being  done,  any  special  agreement  existed  as  to  the  manner 
in  which    the  costs  were  to  be  charged,   or  the  mode  by 
which  the  amount  should  1»e  ascertained  (:) ;  or  in  any  way 


ought  not  t<i  I1C  fliarged  more  tlian 
they  Wdultl  he  allowed  in  passing 
their  accounts  in  an  administration 
suit.  As  to  what  charges  are  allowed 
for  abstracts,  vide  supra,  p.  304,  n. 

( p)  In  re  Stlrlce,  ubi  supra  ;  In  re 
Welchnan,  11  Beav.  319  ;  In  re  Har- 
rison, 10  Beav.  57  ;  In  re  Broiune,  15 
Beav.  Gl  :  as  to  the  meaning  of 
the  words  "  under  pi-otest,"  see  8 
Beav.  402  ;  but  see  cjntrd  at  Law, 
//'  re  Dcardon,  17  Jur.  903. 

(7)  ///  re  Ilnhbard,  15  Beav.  251  ; 
In  re  Finch,  IG  Beav.  585  ;  4  De  G. 
M.  &  G.  108  ;  In  re  Bai/lci/,  18  Bea,y. 
415  ;  J  a  re  Abbott,  18  Beav.  393. 

(r)  He  Strother,  3  K.  &  Jo.  51S, 
527,528. 

(s)  He  Boyh',  23  L.  T.  2G2  ;  5  De  G. 
M.  &  G.  540, 


(f)  See  In  re  Cuttlin,  8  Beav.  121  ; 
In  re  Biynold,  9  Beav.  270  ;  ///  re 
Steele,  20  L.  J.  562,  M.  1?.,  In  re 
Hunt,  18  L.  T.  82  :  and,  as  to  pay- 
ment  by  a  promissory  note,  see  Sayer 
v.  Waijstuf,5  Beav.  415;  In  reCnrrie, 
9  Beav.  602  ;  see  also  lie  Ifarpcr  and 
Jones,  10  Beav.  284. 

('0  Alitcr,  if  no  pressure,  Stedman 
v.  Colktt,  17  Beav.  GOS. 

(.'■)  Ill  re  Stephen,  2  Phil.  5G2  ;  see 
///  re  Whitrotnbe,  8  Beav.  140. 

(//)  /ft  re  Hunt,  18  B.  T.  82, 
M.  1;.  ;  ///  re  Wintcr/jniloni,  15  Beav. 
80. 

(i)  /;(  re  FJiodes,  8  Beav.  224  ;  .see 
2  Ph.  575  ;  and  see  In  re  Thompson, 
8  Beav.  237  ;  In  re  Bealc,  11  Beav. 
600  ;  Foley  v.  Smith,  20  L.  J.  621, 
M.  Pi.  ;  /'*  re  Moss,  17  Beav.  340. 
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Chap.  XIII.     inteifere  with  sncli  special  agreement  (n) :  Ijiit  an  improper 
^^!!i^_    a^'-rcement  vail  not  preclude  taxation  (/>). 

"Third party'        Under  thc  SStli  section,  the  right  of  referring  the  bill  is 
'^■^'''''^'  _  given,  not  only  to   the   innnediate   client,  Init   al,-:o  to  any 

persons  who,  as  hetween  themselves  and  such  client,  may 
Le  liable  to  payment :  but,  in  such  a  case,  the  bill  must  be 
taxed  as  between  the  solicitor  and  liis  immediate  client  (c)  ; 
so  that  if  a  purchaser  has  agreed  to  pay  the  vendor's  costs, 
the  vendor's  solicitor,  upon  taxation  on  the  petition  of  the 
purchaser,  will  be  allowed  costs  properly  incurred  as  between 
himself  and  the  vendor,  although  they  may  have  been  im- 
properly incurred  as  1  )etween  the  vendor  and  the  purchaser : 
so  also,  as  in  an  ordinary  case,  special  circumstances  nuist  be 
proved  if  the  bill  has  been  paid,  although  the  payment  were 
by  the  innnediate  client  ((/) ;  and  the  lapse  of  twelve  months 
since  payment  precludes  taxation  ur^der  the  Act  (e) ;  and  a 
bill  cannot  be  taxed  at  the  instance  of  a  person  who,  under 
no'  previous  liability,  voluntarily  pays  it  (/).  A  bill  wdien 
delivered  is  prima  fade  binding  on  the  solicitor  for  the 
purposes  of  taxation:  and  he  is  not  entitled,  as  of  course, 
either  on  the  one  hand  to  reduce  the  demand  ([/) ;  or  on  the 
other,  to  increase  the  rate  of  charges  (h) ;  but  he  may  obtain 
leave  to  carry  in  an  additional  bill  of  items  accidentally 
omitted  (J).  Where  all  the  papers  had  been  handed  over, 
and  the  solicitor  swore  that  he  liad  no  documents  or  memo- 
randa from  which  he  could  make  out  a  ball,  the  Court  refused 
to  order  its  delivery  (/).  It  has  been  held  that  under  this 
Act  a  country  solicitor  can  procure  the  taxation  of  the 
charges  of  his  town  agent  (/) :  but  it  does  not  authorize  the 

(ft)  SetoD,  833.  1-  Eeav.  256. 

{h)  Be  h^'jle,  21  Beav.  -275.  (/)  RcBeche  and  Fiowcr,  5  Beav.  406. 

(c)  See  In  re  Jones,  8  Beav.  17'.'  ;  (.'/)  /«  re  C'urueii,  8  Beav.  43»J. 

In  re   Fysrjn,   9    ]5eav.   117  ;    In   re  (h)  S.  C,  and  In  re  TlW/s,  lb.  416  ; 

^////loW,  9  Beav.  269  ;  hi  re  Ilarrhon,  In  re  Walters,  9  Beav.  299. 

10  Beav.   ^'1  ;    In   re   Blarkint'ic,   13  (i)  In  re  Walters,  vU  supra. 

Beav.  104.  U')  ^"  re  Ker,  12  Deav.  390. 

(d)  In  rc  Bennett,  8  Beav.  407.  (0   ''^mlth  v.  Binics,  13   Jur.,  Exdi. 
(()  /;/  rc  Boivnes,  5  Beav.  425  ;  In  51S  ;    and  see  Morgan  &  Davey  on 

re  Masscn,  8    IJeav.   458  ;  In  re  Bees,       Costs,  30-3,  (t  seq. 
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taxation  of  tlio  fees  of  tlio  steward   of  a  manor,  (who   is  a    Chap.  xiii. 
solicitor,)  in  respect  of  matters  in  wliicli  lie  acts  only  as  a   _  ^'"'*^'  ^^' 
steward  (m).     Interest,  it  appears,  will  not  be  allowed  upon 
costs  while  under  taxation  ()i). 

Where  the  solicitor  availshimself  of  some  special  iiduciary  where  soli- 
relation  in  which  he  stands  to  his  client  to  pay  his  own  bill  '^'*^°^"'  ''^'"-^' 

,  ■*■    •'  trustee,  pays 

ot  costs  out  of  his  cnents  moneys,  which  may  happen  to  be  lii'^  own  bill, 
in  Ids  hands,  the  lapse  of  time  which  in  an  ordinary  case 
would  be  sufficient,  will  not,  it  seems,  bar  the  client's  riolit 
to  have  the  bill  taxed.  Thus,  where  a  solicitor,  in  his 
capacity  of  executor,  retained  the  whole  amount  of  his  bill 
for  professional  services  rendered  to  his  testator  out  of  liis 
client's  assets,  it  was  held,  in  a  suit  for  the  administration  of 
the  testator's  estate,  twenty-six  years  after  his  death,  that 
the  parties  beneficially  interested  were  entitled  to  question 
the  amount  of  the  bill  of  costs  ;  and  the  taxing  master  was 
directed  to  state  whether  any  of  the  items  objected  to  were 
fair  and  proper  to  be  allowed,  and  to  what  amount  (u). 

And  the  Court  may,  under  its  general  jurisdiction,  order  T.axation 

taxation  of  a  bill  consisting  wholly  or  in  part  of  convey-  "urL^S'ff 

ancing  costs,  if  the  solicitor  refuse  to  deliver  up  deeds  and  fo^ieitor  claim 
.         ,  ■■■  lien  on  papers. 

papers  in  his  possession  except  upon  payment  of  the  bill  (j)). 

The  8  &  0  Vict.  c.  110  (q),  enacts  that  in  taxing  any  bill  Costs  of  con- 
for  preparing  and  executing  any  deed  under  tlait  Ad,  it  shall  s  fcT  Vict!  ^^ 
be  lawful  for  the  taxing  officer,  and  he  is  therebv  required,  f'  \i'^'\'"wto 

^  •^         J-         .    '    be  taxed. 

in  estimating  the  proper  sum  to  be  charged  for  such  transac- 
tion, to  consider  not  the  length  of  such  deed,  but  onli/  the 
skill  a,nd  labour  employed  and  responsibility  incurred  in  the 
preparation  thereof:  an  enactment  which  in  princij)le  is 
unexceptionable,  but  in  theory  throws  a  most  heav}'-  respon- 
sil)ility  upon  the  taxing  masters:  it  is,   however,  believed 

{III)  Allen  V.  Ahlr'iiljc,  r,  Beav.  -101.  (p)  In  re  Marnnj,  1  Eiiss.  519  ;  la 

(ii)  In  re  Smith,  9  Beav.  342.  re  like,  2  Ke.  181. 

(o)  Allen  V.  Jarvis,  L.  R.  4  Ch.  Ap.  (7)    As    to  which,   rtdc   stiprd,   p. 

Clo,  504. 
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Chap.  XIII.  ti^at    tlK'ir   duties    undov    the    Act   have   practically   been 

Sect.  10.  .  i  ./ 

liitlRTto  tar  froiii  onerous. 


Attoniey.s  By  the  33  &  34  Vict.  c.  2<s  (/•),  a  solicitor  may  fix  the 

Act^iSTcf"^'^  amount  of  his  remuneration  l)y  agreement  with  his  client, 
either  in  respect  of  past  or  of  future  professional  sersdces ; 
but  if  in  resjDect  of  business  done  in  any  action  or  suit,  the 
agreement  must  be  examined  and  allowed  by  the  taxing- 
master  before  payment  is  made  (.s).  The  agreement,  unless 
sj^ecially  framed  fur  the  purpose,  excludes  any  claim  of  the 
solicitor  for  further  remuneration  (f),  and  a  provision  ex- 
empting him  from  liability  for  professional  negligence  is 
made  wholly  void  (u).  The  Act  provides  a  sunnnary  mode  for 
testing  the  validity  or  effect  of  the  agreement,  and  for 
setting  it  aside,  and  for  re-opening  it  after  payment  in 
specified  cases  (.r) ;  and  except  where  otherwise  provided  in 
the  Act,  the  bill  of  the  solicitor  under  such  an  agreement  is 
exempt  from  taxation  (?/).  The  Act  also  enables  a  solicitor 
to  take  security  for  his  future  costs  (z),  and  allows  interest 
to  be  charged  on  disbursements  by  the  solicitor,  and  also 
on  moneys  .  impropeily  retained  by  hiui  belonging  to  his 
client  (a). 

Contract  with        Lastly,  wc  may  remark  that  the  ^^Geo.  III.  c.  0<S,  s.  14, 

unqualified  .  , ,  t-  n     ^  i- 

conveyancer—  nnposes  a  penalty  on  unqualmed  persons  actmg  as  convey- 
in  void.  ancers :  and  that  consequently  any  special  contract  by  such 

persons  for  renumeration  for  their  services,  is  illegal  and 

void  (h). 

()•)  And  see  35  &  36  Vict.  c.  81.  (y)  Sect.  15. 

(«)  Sect.  4.  (z)  Sect.  IG. 

(<)  Sect.  G.  (a)  Sects.  17  &  IS. 

(u)  Sect.  7.  (f>)  Tai/lor     v.     Croivhciul     Co.,     10 

(.r)  Sects.  8,  0,  and  10.  Exch.  293. 
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CHAPTER    XIV. 

Chap.  XIV. 

AS  TO  THE  EFFEOT  OF  THE  CONVEYANCE  ON  THE  RELATIVE 
RIGHTS  OF  VENDOR  AND  PURCHASER. 

y 

1.  VeihJoi-'s  lien  on  (stale  for  uwpaid  jjurehose-mo'nei/. 

2.  Whel/ter  he  has  any  remedij  if  eslate  Ja(s  been  sold  ul 
undervalue:  or  more  has  been  conveyed  than  was  intended. 

3.  His  right  of  'pre-emption  under  Lands  Clauses  Con- 
solidation Act,  1845. 

4.  His  remedies  at  Lav:  and  in  E(prity  on  purchaser s 
covenants. 

5.  Purchasers  remedies  on  vendors  covenants. 

(J.  His  remedy  in  Equity  under  special  circumstances  if 
title  defective. 

7.  His  riyht  to  pay  of  incumbrances  out  of  purchase- 
rnoney. 

8.  His  remedy  in  Equity  if  la'  bay  his  oivn  estate,  ^i-c. ; — 
or  if  lands  are  omitted  from  conveyance — and.  as  to  furtlier 
assurance  in  Equity  and  by  Statute. 

9.  His  general  rights  and  liabilities  under  the  con- 
veyance. 

(1.)  The   conveyance,   if  purporting   to   compriso    "all  the      Secti..u  i.  ^ 
estate  and  interest "  of  a  conveying  part}-,  Avill  not  be  re-  Vendm-'s  lien 

.  .  on  estate  for 

stricted  in  its  operation  by  the  circumstance  of  nis  ha^•nlg  i„ipai,i  pur- 

1.  1-1  -I  -jjii  J-/N  cha.se-moDe3', 

concurred  m  any  particular  and  specmed  character  {a). 

In  the  absence,  however,  of  an  express  aiiTeeuient,  and  of  VeiKlor  has  a 

'  J.  o  ],^.,j  „.,  estate 

those  circumstances  from  which  the  Court  can  impl}-  a  C(.n-  for  mipai.l 

imivha-^c- 
(ft)  Drav     V.    Earl  of   Xorlarij,    3       ncaiaiioiit  v.  Lord  S'll'sburij,  I'J  Baiiv.    nr.-u-y. 
J.   &  L.    267;  Stvoivie  v.   IJ aides,  4        19S;  sec,  as  to  general  exprcssiiins  in 
De  G.  M.  &  (t.  ISO  :  ami  see  Johnson       a  decree,  Droittjld  v.  J  ones,  4  Dru.  & 
V.    Wehskr,    4  De   G.  M.   &  G.  488;       W.  174;  and  lidc  suprj,\K  542. 
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EFFECT   OF   (_•()^•^■EVA^•e■E    ON    ItELATHE 


Chap.  XR'.     trai y  uitriitiuii,  tlic  vendor,  notwithstanding  the  cxccutiuii 

or    a   Conveyance    containing'    the    above    expressions    antl 

aekniiwlfdging  ])ayiiient  of  tlie  piireliasc-monrv  and  Ijearing 
an  indorsed  receipt  for  tlie  amount  (l>),  and  notwitlistanding 
delivery  of  possession  to  the  pnrcliaser,  retains  an  equitable 
lien  (r)  npon  the  estate,  whatever  ma}"  be  its  tenure,  for  so 
nuicli  of  tlie  purcliase-money  as  in  fact  remains  unpaid  (d) ; 
and  even,  it  has  been  held,  for  further  advances  made  by 
liiin  to  the  purchaser,  for  the  purpose  of  improving  the 
Lien  is  valid  property,  but  A\'ithout  any  agreement  in  writing  (c).  The 
whom.  li*-'!!  i^  ^■alid  against  volunteers,  creditors,  (whether  claiming 

under  a  composition  deed  or  in  bankiiiptcy  (/),)  and  sub- 
purchasers with  notice,  claiming  under  the  first  purchaser  (r/) : 
and  a  sub-purchaser  or  mortgagee,  even  with(jut  notice,  is 
postponed ;  unless  he  has  the  legal  estate  (It),  or  a  better 
ecpiity  (i),  or  the  title   deeds   (/.).     It  has  even  been  held, 


(b)  Voppin  V.  Coppiii,  2  P.  Wins. 
291,  295  ;  Croly  v.  CaUcujhan,  5  Ir. 
E(|.  11.  25  ;  J/au'Jcins  v.  Gardiner,  2 
Sm.  &  G.  441  ;  Winter  v.  Lord  Anson, 
3  Eufs.  4S8.  Even  at  Law  tliu 
indorsed  i-eceij)!  is  not  conclusive  evi- 
dence of  payment,  Straton  v.  ReislaU, 
2  T.  E.  3(56.  See,  as  to  its  effect  in 
Equity,  under  special  circumstances, 
as  tending  to  mislead  one  of  several 
joint  payers,  West  v,  Jones,  1  Sim. 
N.  K.  205. 

((■)  As  to  the  mode  of  ciiforciiiL;' 
it,  sec  Rome  v.  Yoini'j,  3  Y.  &  C. 
199.  As  to  the  distinction  lietween 
the  vendor's  lien  and  the  right  of 
stojjpage  ill  transitu  on  a  sale  <A 
personal  chattels,  see  JSP  Euan  v. 
ISniith,  2  H.  L.  C.  309  ;  and  see  ,S/'«r- 
tali  v.  Beiiecle,  10  C.  B.  212  ;  Coven- 
try  v.  Gladstone,  L.  11.  4  Eq.  493  ; 
and  as  to  the  right  of  stopj)age  in 
transitu,  and  the  jurisdiction  in 
E(|uity  to  enforce  it,  see  Srliotsiiitnis 
v.  Ldiir.  i(t)d  YLs.  R.  Co.,  li.  IJ.  2 
Ch.  Aj).  332  ;  Berndston  v.  Struiif/, 
L.  E.  3  (Jh.  A  p.  588  ;  and  see  gene- 
rally as  to  the  conditions  on  which 
the   liuht   of    stoj)pagc   depciuls,    'J'/ie 


Ti'jris,  9  Jur.  K  S.  361. 

{d)  See  Winter  v.  Lord  Anson,  3 
Euss.  488  ;  and  see  the  judgment  in 
Madrdh  v.  Si/mmons,  15  Ves.  336  ; 
1  ^^  li.  &  T.  L.  C.  289  4th  Ed.,  wliere 
the  earlier  cases  are  cited  ;  and  see 
Ileiukins  V.  Gareliner,  tili  supr<i. 

(e)  Ex  parte  Linden,  1  ]M.  ]).  &  l)e 
G.  428  ;  sed  qmire. 

(/)  See  FaivcJI  v.  Ihdis,  Andj. 
724  ;  Blarlhnrn  v.  Gre/json,  1  Bro. 
C.  C.  420  ;  Bowles  v.  Itoe/crs,  cited  6 
Ves.  95  ;  Grant  v.  MUts,  2  Ves.  &  B. 
306,  309. 

(;/)  15  Ves.  337,  311. 

(/')  See  Mackreth  v.  Syimnons,  15 
A^'es.  329  ;  Frere  v.  Moore,  8  Pri.  475. 

((')  See  Riec  v.  Rice,  2  Dre.  85. 

(A)  See  Sug.  682,  citing  K<(irn  v. 
Proiesc,  6  Ves.  752  ;  Stanhope  v.  Lord^ 
Vtrncy,  2  Eden,  81  ;  Butler's  note  to 
Co.  Litt.  290,  b.  ;  Rice  v.  Rice,  2  Dre. 
73,  82  :  and  compare  Perry  Ilcrrich 
V.  Atticocd,  2  De  G.  &  Jo.  21  ;  Lloijd 
V.  Attwoocl,  3  L)e  G.  &  Jo.  61 4  ;  Briyjs 
V.  Jones,  L.  R.  10  Eq.  92.  In  fitacL-. 
house  V.  Lady  Jersey,  7  Jur.  N.  S. 
359,  the  possession  of  the  title  deeds 
was  held  to  give  the  holder  no  advan- 
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tiiat  a  .sul)-purclias(,'r  or  moi'tgay,'ec  acipiiriuL;-  tlic  lci;al  c^siato,    C'liap,  XIV. 

but  neglecting;  to  ask   for  the  deeds,  is  to  be  postponed  to   !• ' 

tlie  original  vendor  "wlio  liolds  tliciii  as  a  seeui'ity  for  his 
unpaid  pui'cliase-nione_y  (/).  JJut  tlie  I'ule  is  uow  well 
settled  tliat  a  mortgagee,  having  the  legal  estate,  is  not  to 
be  postponed,  merely  because  he  has  not  possessed  himself 
of  the  title  deeds:  in  order  to  deprive  him  of  his  pi-ioi-it\-, 
his  non-possession  of  the  deeds  nuist  be  attributable  to  his 
own  frand,  or  gross  negligence  (m).  The  nu're  omission  to 
open  a  parcel  of  deeds,  which,  if  opened,  would  ha\'e  shown 
that  the  later  deeds  were  missing,  having  been  deposited 
with  an  eqnitaljle  mortgagee,  has  Ix'eii  held  insufficient  to 
postpone  a  legal  mortgagee  (n). 


But  if  tlie  vendor,  after  conveyance,  retain  the  title  deeds,  Does  not  pm- 
thc  purchaser  can  recover  them  at  Law,  although  the  pur-  deeds  at  Law. 
chase-money  be  unpaid ;  unless  he  also  I'etain  part  of  the 
estate  to  which  they  show  title,  or  unless  the  convej'anco 
were  executed  as  an  escrow,  to  take  effect  on  payment  of 
the  money  (o) ;  which  may  be  shown  by  parol  evidence  (i>). 


The  lien  is  a  charge,  and  not  in  the  nature  of  an  "express 


Is  not  in 
nature  of  an 


tago  which  he  could  actively  assert  ; 
and  see  Manniiif/ford  v.  Polanan,  1 
Coll.  G70  ;  Thorpe  v.  Holdsicorth, 
L.  R.  7  Eq.  139  ;  Iladh  v.  Crealocl, 
L.  R,.  10  Ch.  Ap.  72.  But  see  Pease 
V.  Jdchon,  L.  R.  3  Ch.  Ap.  57G  ;  et 
ride  infra,  Ch.  XV.,  s.  5,  where  this 
subject  is  more  fully  considered. 

(/)  Worthln'jton  v.  Morgan,  Ki  Siui. 
517  ;  Hewitt  v.  Lojsemore,  9  Ha.  44!), 
458  ;  and  see  Finch  v.  Shaw,  Cvhjcr 
V.  Finch,  19  Beav.  5f)0 ;  5  H.  L.  Ca. 
905. 

{ni)  Finch  v.  S/irar,  C>l;/cr  v.  Finch, 
uhi  snj^i'ct  :  ami  ride  infra,  Ch.  XV., 
s.  5,  where  this  subject  is  iiutre  fully 
Considered. 

(n)  Ratcliffe  v.  Barnard,  I..  R.  G 
Ch.  Ap.  652. 

(o)  Ooodc  V.  Ilnrlon,  1  Exch.  189  ; 
11  Jur.  Sol,  in  which  sec  the  remarks 
made  liy  the  Court  uitni  Mr.  Ju-^ti'-e 


Holroyd's  dictum  in  Esdaile  v.  Oxcn- 
hain,  3  B.  &  C.  229.  The  conveyance 
of  the  legal  inheritance  carries  with 
it  the  right  to  the  deeds  :  Anstin  v. 
Crooine,!  Car.  &  M.  653  ;  Ilarrlnrjton 
V.  Price,  3  B.  &  Ad.  170;  Wakcfiehl 
V.  Xcwbon,  6  Q.  B.  276  ;  unless  other 
l)roperty  held  under  the  same  title  is 
retained  by  the  party  making  the 
conveyance  ;  Yea  v.  Field,  2  T.  R. 
708  ;  and  see  6  Q.  B.  446  ;  37  &  33 
^'ict.  c.  78,  s.  2  ;  and  vide  sujva,  y. 
(i74.  See  as  to  a  mortgagee,  Davics 
V.  Vernon,  6  (,).  B.  443,  447,  which 
qij.  As  to  whether  the  releasee  to 
u<-e.-!,  iir  the  cestiti  qnc  trust  (when  a 
<liiforent  person)  is  entitled,  see  Feece 
V.  Tr//e,  1  De  C.  &  S.  273. 

(j.)  Bon-ler  v.  Burdclin,  11  M.  & 
W.  12S;  and'jcn  v.  Z,V«'V,  3  Jur. 
N.  S.  212. 


T'.y-l  KFFKCT    OF    (  oN  \i:v  AXCK    oX     llKI,ATl^•|•; 

Chai).  XIV.     trust"  witliiii  tlic  :i.")tli  .-fct.  of  tin'  o  \.:   4-  Will.   J  \'.  c.  27; 

Sect  1 

'  and  is  tlu'ivforc  bai-ic(l  ]>\  tlir  M)tli  sect,  after  twenty  years 

express  trust,     j-j.^^j^^   ^^^^^   j|.^^.   ^^^.j   ^;,^.  pj^ymeut ;    there    liavino-  been  no 

nor  within  "  i     .  '  o 

Locke  King's     interim  pa\-nient  nnr  written  acknowledgnient  of  title  (q). 

Aft  ; 

l.nt  within  the        It  was  lieM  not  to  be  nioiiey  charged  on  land  "by  way  of 
Act.  mortgage  "  within  the  meaning  of  Locke  King's  Act  (r),  so 

as  to  deprive  the  heir  or  devisee  of  the  purchaser  of  Ids 
right  to  ha\e  the  \nipai<l  purchase-money  discharged  out  of 
the  personal  estate  (s)  ;  but  by  the  oO  c^c  81  \'ict.  c.  09,  the 
word  "  mortgage,"  in  the  construction  of  these  statutes,  has 
been  extended  to  any  lien  for  unpaid  purchase-money  upon 
any  lands  or  hereditaments  puichased  by  a  testator ;  and 
this  provision  does  not  appear  to  be  limited  to  the  case  of  a 
testator  dying  after  the  81st  December,  18G7,  Avhen  the  Act 
came  into  operation.  It  was  observed  in  the  last  edition  of 
this  work,  that  this  extended  meaning  of  the  w^ord  "  mort- 
gage "  does  not  apply  to  lien  for  unpaid  purchase-money 
upon  lands  purchased  by  an  intestate  ;  and  that,  in  such  a 
case,  the  heir  is  still  entitled  to  have  the  purchase-money 
satisfied  out  of  the  personal  estate  ;  and  this  has  since  been 
so  decided  {t).  A  be(piest  of  "  securities  for  mone}' "  has 
been  held  not  to  incUule  the  lien  ("). 

Is  assigiialjle  The  lien  is  assignable  or  chai-geable  ly  parol  (.')  ;  but  the 

^^  ^"""^  "  '  assignee  or  incumbrancer  takes  subject  to  any  prior  equitable 

incumbrances  created  Ijy  the  vendor  (k).  Where  a  vendor, 
between  whom  and  his  purchaser  there  were  unsettled  ac- 
counts, was  allowed  to  retain  the  title   deeds,  and  deposited 

(7)    Toft    V.   SUjjhcnson,   7    Ha.    1;  {.'■)   Drijihn  v.  Fnu^f,  S  Myl.    &  C. 

5  Do  G.  M.  &  G.  73."^,  v.hich  ;  cc  as  67<i  ;    and    .sec    Bum  v.   Caradlto,  4 

to  interest.  ]\Iyl.    &  ('.    690;  liodlch  v.   Gandcll, 

(r)  17  &  18  Vict.  c.  113.  12  Beav.  325  ;  1  De  G.  M.  &  G.  763, 

(«)    Jlood   V.   Hood,  3    Jur.    N.    S.  and   cases    cited  ;  Bcdl  v.    L.  and  N. 

C84  ;  and  see  BarnueU  v.  IremotHjev,  W.  R.  Co.,  15  Beav.  548  ;  3Iorrell  v. 

1   Drew.  &  Sma.  255,  wliich  did  not  WooUon,   16  Bear.   197  ;    Rlccard  v. 

turn  on  the  construction  of  the  Act.  l'iirl,ard,  1  K.  &  J.  277. 

(t)  Ilardinj  v.    llardin'j,  L.  11.  13  (//)  Lacdj  v.  Iii'jh;  2  V\\.  313  ;  and 

E<i.  493.  see   Maii'jhs  v.   Dixon,  1   Mac.   &  G, 

{u)  Goohl  V.    Tmjvc,  5  Jur.   N.  W.  437  ;  3  1£.  L.  C.  702. 
110  ;  scd  tiuard 


HKJIITS    OF    VHXDOI!    AND    IT  l{<  11 ASKIJ. 


;]:3 


tlicm  1)\-  Avay  of  e(|uitaljlo  luoiigagc  without  no{ic<',  and  Cliai).  XIV. 
l)eca!n(' l)aiiknq»t,  tlio  e<[uitab]e  inorbgagc  was  uplicld,  to  the 
extent  ot"  the  unpaid  puivliase-nioney,  against  the  purchaser 
who  liad  not  appropriated,  in  satisfaction  of  it,  a  halance 
wliich  was  due  to  liini  from  the  venihjr  on  tlie  unsettled 
accounts  (t). 

As  we  have  seen  (<^),  tlie  lien  is    within  the  Statute  of  is  within 
Cliaritahle  TTses  ;  but  not  witliin  tlie  Judgment  Act,  18  &  ID   Act. 
Vict.  c.  1.")  {!>). 


And  it  appears  to  be  the  result  of  the  modern  authori-  Marshalling 
ties  ((')  that  where  the  vendor  s  claim  is  satisfied  out  of  tli(3 
personal  estate  of  a  deceased  purchaser,  Et^uity  will,  by  mar- 
shalling the  purchased  estate  and  the  personal  estate,  give  the 
benefit  of  the  vendor's  lien  to  simple-contract  creditors  ami 
legatees  ('/)  of  the  purchaser,  if  he  have  died  intestate  as 
respects  the  purchased  estate  ;  and  to  simple-contract  credi- 
tors {(')  if  the  estate  be  devised.  Whether  legatees  are  entitled 
to  this  benefit,  if  the  estate  be  devised,  appears  to  be  still 
doubtful  C/"). 

When  the  vendor  takes  an  independent  security  for  pay-   ls\o.stby 

^  _  ^  1    ^       taking  incle- 

ment, this  will,  as  a  general  Qj)  but  not  universal  rule  (//),  be   pendent 

evidence  of  his  intention  to  abandon  the  lien  :  as  wdien  he 

takes  a   charge  upon  stock  ([),    or   a  mortgage  of  another 

estate  (/■) :  so  taking  a  mortgage  of  part  of  the  sold  estate  is 

presumably  an    abandonment   of  his  lien    as    respects    the 


(-.)  Ii<i;/nc  V.  Bal-cr,  1  (Hi.  241  ;  and 
see  Peto  v.  Ilammond,  29  Beav.  91. 

(a)  i^apnl,  p.  264. 

(h)   Vide  supra,  p.  473. 

(r)  See  Sug.  680. 

{d)  Trimmer  v.  Biiijne,  9  Ves.  209; 
see  4  Kus.s.  339,  n. ;  Sproide  v.  Prior, 
8  Sim.  189,  193;  and  see  2  Myl.  & 
K.  04."). 

{<:)  ScJbii  V.  S'rJh;/,  4  lluss.  33G  ;  see 
earlier  cases,  cited  p.  338. 

(/)  Wi/the  V.  Hcaniher,  2  Myl.  & 
Ke.  63.5,  645.  See  contra  Lord  Lilford 
V.  Poici/s-Iurl;  L.  11.  1  K<i.  347,  a  case 


of  specific  devise;  see  too  Hensman 
V.  Fri/cr,  L.  R.  2  Eq.  627  ;  revei-sed 
L.  R.  3  Ch.  Ap.  420  ;  (uhhins  v. 
L'ljdoi,  L.  R.  7  Eq.  371  ;  DiKjdale  v. 
Diiijdale,  L.  R.  14  Eq.  234;  compare 
Birds  V.  Asleij,  24  Boa  v.  018. 

(,'/)  Siig.  675. 

(/()  15  Ves.  348  5  Saunders  V. 
Leslie,  2  Ba.  &  B.  515. 

(/)  Nairn  v.  Prowse,  G  Ves.  752 ; 
and  see  on  this  ca.se,  1  Wli.  &  T.  L. 
C.  4th  edit.  p.  319. 

{k)  See  6  Ves.  760.  In  Di.ron  v. 
Cra;/fcre,   1   l>e  G.  &  J.l   055,    I,ord 
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EFFECT  OF  CONVEYANCE  ON  RELATIVE 


Chap.  XIV.     residue  (I) :  so,  if,  by  agreement  witli  the  purcliaser,  he  retains 

'—^     the  title  deeds  and   the  conveyance  as  a   security  for   the 

inipaid  purchase-money,  he  is  in  the  position  of  an  eijuitable 
mortgagee,  and  Iiis  ordinary  lien  is  lost  (iji)  ;  and  taking  a 
mortgage  upon  the  estate  for  a  part  only  of  the  nnpaid  pur- 
chase-money, is  presumably  an  abandonment  of  his  lien  for 
the  balance  (»). 


But  not  liy 
talviny  note, 
bill,  or  bond  ; 


although  pay- 
ment agreed 
to  be  de- 
ferred, 


But  he  does  not  show  an  intention  to  abandon  his  lien  hy 
merel}^  taking  any  document  which  only  evidences,  or  facili- 
tates enforcement  of  his  claim  against  the  purchaser  ;  e.  y., 
a  promissory  note  or  bill  of  exchange  (o),  or  bond  (p) :  nor 
is  it  material  that  such  document  provides  for  the  money 
remaining  unpaid  for  a  specified  period,  e.  [/.,  the  life  of  the 
vendor  (q). 


or  third 
parties  join  in 
note  or  bill. 


And  as  promissory  notes  and  Ijills  of  exchange  are  con- 
sidered merely  as  modes  of  payment  (r),  the  circumstance  of 
a  third  person,  joining  in  them  as  surety,  will  not,  it  seems, 
affect  the  lien  (s). 


Wliether  Whether  it  would  be  affected  bv  taking  a  bond  or  covenant 

affected  by  .  .    -^  ° 

surety  joining    from  a  third  person,  is  undecided  (t) ;    but    probabl}'  such 

would  be  the  case  (h). 


Wlicther  lost 
if  conveyance 


Where  the  sale  was  expressed  to  be  made  in  consideration 


Craliwol'th  appearK  to  liave  thought 
that  the  lien  is  not  necessarily  lost  Ijy 
taking  a  real  security. 

(')  C'lp/tcr  V.  l^iKitllsKoodc,  Taml. 
21. 

(»()  See  Sugd.  680,  and  cases  there 
cited. 

(«)  Bond  V.  Kent,  2  Vern.  2Sl  ;  a 
note  was  given  for  payment  of  the 
V)alance  ;  and  see  HtKjhes  v.  Kcaria  ii, 
1  Sch.  &  Lef.  132—135;  EyrcY.  !^ad- 
telr,  14  Ir.  Ch.  Rep.  119  ;  15  ib.  1. 

(o)  Although  it  be  negotiated,  Ex 
pirte  L<jarlnrj,  2  Hose,  79  ;  but  see 
contra,  (in  the  case  of  goods,)  Jhnineij 
V.  Poyiitz,  1  Nev;  &  M.  229. 


(p)  Wl/itey  v.  Lord  Anson,  3  Riiss. 
488,  400  ;  see  6  Ves.  759. 

('/)  Winter  v.  Lord  Anson,  idjl 
supra;  an  appeal  against  this  de- 
cision was  lodged  in  the  House  of 
Lords,  liut  it  was  afterwards  with- 
dniuu  ;  Sugd.  V.  &  P.  258,  11th 
edit. 

(;•)  15  Ves.  349  :  seo  feed  v.  Car- 
ri'thers,  2  Y.  &  C.  C.  C.  31. 

(i)  Ihi/jlics  V.  Kearney,  1  Sch.  & 
L.  132,  13Gj  Grant  v.  MUh,2  Ves, 
&  B.  306. 

(t)  2  Ves.  &  B.  309. 

(/')  Cood  V.  Cood,  9  Price,  544  ;  10 
Price,  109;  Sng.  673. 


KirniTs  OF  VEXDor.  axt)  ruijciiAsKi!.  7."5.' 

of  the  purcliaser's  .subscujueiit  covenant  to  pay  an  annuity  aiK  I     Chai..  XlV. 

a  gross  sum  of  30()()/.  in  the  event  of  liis  own  marriage,  there '   ' 

was  hel.l  to  he  no  Hen  for  tlie  IMHHU.  (w).      Upon  this  decision    ]„  ^o^,iS'j. 

it  may  he    remarked,  tliat  the  nature  of  tluj  consideration   ^i'^"  of  covc- 

.  .  nant, 

and  the  fact  of  a  covenant  being    taken,  furnished  strong 

aro'uments  in  favour  of  an  intention  to  abandon  tlic  lien  as 

respects  the  oOOO/, :  for  the  existence  of  a  Ken  for  a  gross  tlicsumbeuv 

sum,  the  payment  of  which  mio-ht  remain  contingent  during  payaWc  "pon 

'  i.     J  o  o  o    an  mcalcu- 

the  life  of  tlie  purchaser,  and  which  depended  iipon  an  event   l^We  outin. 

geucy. 

the  probabilities  of  which  were  not  matters  of  calculation,  and 
which  could  not  have  been  guarded  against  by  any  scheme  of 
insurance,  would  have  left  the  estate  in  his  hand  inalienable 
except  at  a  most  serious  sacrifice. 

80,  wliere  a  daughter,  on  the  eve  of  marriage,  sold  to  her   Or  if  comej-. 
father  her  reversion  of  an  estate,  and  the  conveyance  was  pressly  in  con- 
expressed  to  l)e  in  consi(lerati(m  of  the  sum  of  :>()()()/.  secured   sideration  of  a 
to  her  upon  tlie  terms  mentioned  in  a  bond  of  even  date, 
and   the  indorsed  receipt  was  for  "  a  bond  for  the  sum  of 
3000/.,  being  the  full  consideration  w'ithin  expressed  to  be 
given  ;"  the  bond  being  in  fact  for  securing  to  her  an  annuity 
of  100/.  during  the  joint  lives  of  herself,  her  husband,  and 
father,  and  for  payment  of  a  sum  of  3000/.  in  certain  con- 
tingencies depending  upon  lives  and  the  existence  of  issue, 
and  subject  to  a  proviso  avoiding  the  l)ond  (as  regarded  the 
8000/.)  in  the  event  of  the  father  by  deed  or  will  making  a 
certain  specified  provision  for  his  daughter  or  her  husband, 
it  was  held,  that  no  lien  upon  the  estate  was  intended  to  or 
did  exist  (//). 

Both  these  cases  appear  to  liave  been  rather  cases  of  family  'I'Le  doctrine 
arrangement  than  of  ordinary  sale  and  purchase  :  and  they 
do  not  seem  conclusively  to  show  that  the  lien  would  be 
discharged  by  the  mere  fact  of  the  conveyance  being  expressed 
to  be  in  consideration  of  a  bond  or  covenant  for  payment  of  a 

(X)   Clarle   v.  Roijh,   3  Sim.   499;  (//)  Parrolt  v.  SwcdJand,  3  .Myl.it 

and  see  ,S'<«i)-<  \:  Fcrfjason,  1   Haye.-i,       K.  (io.');  and  ses  Dyke  \'.  Rcndall,  3 
4.-.2,  467  ;  and  Pra;i  v.  KVls,  10  Beav.       De  V,.  M.  &  G.  209; 
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EFFECT   UF   CUNVKVAXCE    U.X    KKl.A  TIV  K 


Chap.  Xn' 
Sect.  1. 

Calculable 
and  iucalcu- 
lal)lc  contin- 
t'encies. 


gross  sum  in  all  events;  tlie  sum  being'  in  fact  so  made 
paj-aMe.  Tlie}'  may,  liowever,  perliaps,  induce  a  doubt 
whether  Winter  v.  Lord  Ani^un  {z)  -Nvoukl  1)C  an  autliority 
ibr  the  existence  of  the  lien  where  a  vendor  takes  a  bond 
i'or  a  future  consideration,  payable  upon  incalculal)le  con- 
tingencies :  thus  distinguishini>-  such  a  case  from  those  where 
the  consideration  is  payable  upon  a  calculable  contingencj* ; 
where  it  appeai-s,  judging  by  those  cases  upon  sales  in 
consideration  of  an  annuity  next  adverted  to,  that  taking 
a  bond  or  covenant  foi-  its  pa}-ment  would  not  affect  the 
lien. 


Lien  foi" 
annuity  con- 
sideration, is 
not  ali'cutcd 
bv  bond ; 


except  under 
special  cir- 
cumstai:ce.s. 


For  the  authorities  show,  that,  in  the  absence  of  special 
circumstances  (j(),  a  vendor  selling  in  consideration  of  even  a 
life  annuity,  retains  a  lien  upon  the  estate,  although  he  take 
a  bond  or  covenant  for  payment :  this  was  decided  in 
Tardive  v.  Scniyjidri  (Ij)  ;  a  case  which,  although  it  has  been 
doubted  (c),  is  considered  by  Lord  St.  Leonards  to  be  an 
authority  (d) ;  and  his  ojoinion  has  been  followed  by  Sir 
James  Wigram,  V.-C.  (e),  who,  hoAvever,  partly  grounded  his 
decision  upon  the  fact  of  the  purchaser  having  covenanted 
v/ith  the  vendor  to  uphold  the  property  ;  but  the  authoiity 
of  Tardife  v.  Hcriujhan  is  noAv  undisputed. 

Where,  however,  from  the  form  of  the  transaction,  or  other 
circumstances,  it  appears  that  the  bond  or  covenant  is  in  fact 
given  in  substitution  for  the  consideration  money,  the  lien  is 
lost.  Thus,  where  an  equity  of  redemption  Avas  sold  in 
consideration  of  two  annuities,  which  Avere  granted  and 
covenanted  to  be  paid  by  a  deed  of  CA^en  da,te  Avith  the  con- 
veyance, and  the  couA-eyance  AA^as  expressed  to  bo  made  by 
the  mortgagor  and  inortgagee  in  considei'ation  of  the  an- 
nuities having  been  so  granted,  and  of  the  mortgage  deljt 
having  been  paid  by  the  purchaser,  it  Avas  held,  that  the 


(s)  3  Ru.sH.  488.  {<■)  See  15  Ves*.  3.^<2;  3  Sim.  502; 

(«)  As  to  which  Kco  Dixon  v.  Odij-  but  see  13  Sim.  512. 
fere,  21   Beav.  118  ;  1   De  C!.  k  Jo.  (,/)  IVrhanJaon      v.      M'C<tiii<hnnl, 

65.5  ;  and  vide  iufni.  I'.eiit.  457,  400  ;  Sug.  676. 

(/-)  f'itrd  1  I'.i-o.  ('.  ('.   J23.  (0  M'llihnr  V.  B.nrlcr,  0  TIa.  110. 


liUni'l'S    ol'    \KNI)()i;    AND    l'ri{('llAS)-;i{.  ■j-;.- 

cireuinstance  of  tliu  separate  decil  l)einii;  taken  as  a  security     Chap,  xiv 
for  the  annuities,  and  the  mode  in   wliieli   tlie  considei'ation        '  *'^'^'  ^- 
Avas  stated  in  the  conveyance,  evidenced  an  intention  that 
there  shouki  he  no  lien  (/). 

So,  where  a  reversion  was  sold  in  eonskleration  of  inmie-  wiicthcr 
diate    life    annuities,  which   were    secured   by   bond,    Lord  f*^^'-;^'.''' ^'^ 

'  J  >         ^     '■    bond  in  case 

Eldon,  looking  to  the  nature  of  the  estate,  and  the  fact  of  °f  ^•'^''^.  "^ 

.  reversion. 

a  bond  benig  taken,  held,  that  there  was  no  lien :  the  an- 
nuities might  all  determine  before  the  reversion  fell  into 
possession ;  and  this,  coupled  with  the  fact  of  the  vendor 
taking  the  bond,  showed  that  he  did  not  intend  the  lien  to 
subsist  (//) :  but  there  Avere  special  circumstances  in  this 
ease,  Avhich  shoAved  an  intention  on  the  vendor's  part  to 
rely  merely  on  the  personal  security ;  and  it  cannot  be  (as 
it  has  sometimes  been),  regarded  as  an  authority  for  the 
proposition  that  there  can  be  no  lien  Avhere  the  estate  is 
sold  in  consideration  of  an  annuity,  secured  by  a  bond  or 
covenant  (Ji). 

In  a  modern  case,  Avhere  the  contract  AA^as  to  sell  in  con-  Lien  waived 
sideration  of  an  annnity  for  three  lives  payable  quarterly,  tJi-nJ^^orcon- 
and.  "  to  be  secured  by  bond,"  it  Avas  held,  that  the  land  Avas  tract, 
free ;  though  the  vendor  Avas  entitled  to  have  the  annuity 
secured  by  a  bond,  before  he  could  be  called  on  to  conA'ey 
the   estate.      The   Court  did  not  dispute  the  authority  of 
White  I-  V.  Lord  Anson ;  but  considered  tha.t  the  terms  of 
the   contract,  and   the  circumstance    that   the   existence   of 
such  an  annuity  as  a  charge  upon  the  property  Avould  haA'c 
seriously  interfered  Avith  alienation,  rebutted  the   general 
presumption  (/). 

Where  the  purchase-money  Avas  payable  l)y  instalments,  Wlierc  pur- 
chase-money 

(/)  Jhid-html  V.  pQclaicll,  13  Sim.  p.  289,  -Ith  edit. 
40r)  ;  and  see  FvaU  v.  Ellis,  10  Eeav.  (Ji)  See  Sni,^  V.  &  T.  SG9,  11th  ed., 

350.  and  see  14th  ed.,  ]y.  670,  note. 

(y)  See   Maclrclh  v.   Si/mmons,  15  (/)  Dixon  v.  Gayfcre,  21  Beav.  MS; 

Ves.   351  ;  and  see   generally  on  the  1  De  (1.  &  Jo. -650,  and  see  and  con- 

snbject  of  vendor's  lien  the  notes  on  sider  jndgnient.      See    also   Djile    \. 

this  case  in  AVh.   &  T.  L.  C.,  v..l.  i.  PumhiU,  2  De  G.  ^kf.  &  0.  200. 


':^vS 


EFFECT  OF  O 


!^":ih>''C i%x'  ItK r.ATIVE 


Chap.  XIV.     ; 
oect.  1. 

payable  by 
instalments 
secured  by  a 
bond,  lien  not 
lost. 

Lien  may 
subsist  as  tn 
unlj'  part  of 
unpaid 
money. 

Presumable 
intention 
either  way 
may  be  re- 
butted. 


'''\'viucli  were   secured  Ly  a  conteiiiporaneous   Ijond,  tlie   lien 
was  not  lost  (/■). 

Lord  Eldon  decided  (/),  that  the  nature  of  the  transaction 
ma}-  show  that  the  Hen  is  to  s\d)sist  as  to  part  of  the  unpaid 
purchase-money,  l»ut  not  as  to  the  residue. 

And  as  taking  a  suhstantive  and  in(k'pendent  security 
destroys  the  lien,  not  hy  virtue  of  any  technical  rule,  hut 
merely  by  indicating  the  intention  of  the  vendor,  the  lien 
may,  notwithstanding  the  security,  be  preserved,  either  by 
express  agreement,  or  by  any  expressions  negativing  the 
presumable  intention  to  abandon  it  (ir;) ;  e.  <j.,  a  stipulation 
that  the  estate  shall  not  be  sold  until  the  money  is  paid,  or 
miless  with  the  consent  of  the  vendor  and  the  surety  {n)  ; 
or  l)y  parol  evidence  negativing  such  presumable  inten- 
tion (o) :  and  this,  although  such  intention  be  collected 
from  the  terms  in  which  the  consideration  is  stated  on  the 
face  of  the  conveyance,  and  acknowledged  in  the  indorsed 
receipt  (o).  And,  on  the  other  hand,  the  intention  to 
abandon  the  lien,  in  cases  where  only  a  note  or  bond  is 
taken,  may  be  evidenced  by  a  parol  express  agreement  {p)  ; 
or'  by  expressions  inconsistent  with  its  continuance  ;  e.  g., 
expressions  referring  to  a  re-sale  of  the  property  before  the 
time  fixed  for  payment  of  the  amount  due  to  the  vendor  (q)  : 
and  the  same  would  no  (Vnxht  be  the  rule  in  a  case  where 
no  security  was  taken. 

K..t  lost  by  The  lien  is  not  lost  by  an  unauthorised  or  improper  pay- 

p;;::S;S'      ment  to  the  vendors  agent  (.). 

a'^'^ent . 

Lien,  how  Where  a  vendor  Joiued  iu  a  derd  ly  wliieh  the  purchaser 

lost  as  against 

third  parties.  _     ,  .  ^         „   ^ 

(h)  CoUliis  V.  CoUliin,  31  Beav.  ?,iG.  (o)  Fnal  v.  lilhs,  IG  Beav.  350. 

(/)  Machrcth  v.  Bjmmons,  15  Ves.  {p)  1  Sim  &  St.  445. 

351  ;  1  Wli.  &  T.  L.  Ca.   4th  edit.,  {7)  See  Ex  parte  Paries,  1  G.  &  J. 

289.'  228. 

{m)  See  Austen  v.  llahciji  6  Vfp.  (-•)   Wront  v. />^»w,  2.")  Beav.  369 ; 

475  483.  ■'^'"^  ^'^^    Wilson    V.    Kcathi;/,   5  Jun 

(/'/)  Elliot  V.  Edimrds,  3  Bos.  &  P.  N.  S;  815. 
181. 


]U(;]rrs  ok  vkndok  and  im-jm  haski;.  73<j 

iiKn'ty-a^'rd  tlie  estak'  to  a  tliii'd  pait}-,  avIio  adsancrd  part  of    Chap.  XIV. 
the   puivliasc-muiioj,  ho,   of  course,  was  lieM   to    have,  as  ^'^^'  ^' 

against  sucli  mortgagee,  no  lien  for  tlie  unpaid  l)alancc  (n)  : 
so,  Avhere  a  vendor,  without  receiving  tlie  purcliase-nioney, 
signed  the  conveyance  for  the  purpose  of  enal)ling  tlie  pur- 
chaser to  execute  a  mortgage,  he  was  held  to  have  no  lien 
as  against  the  mortgagee  (f)  :  so,  where,  upon  a  purchase  1>y 
trustees,  the  vendor,  knowing  the  money  to  be  trust  mone}', 
signed  the  usual  indorsed  receipt,  but  allowed  part  of  it  to 
remain  in  the  hands  of  one  of  the  trustees  without  the 
knowledge  of  his  co-trustees,  or  cestuis  que  Ira^t,  he  was 
held  to  liave  no  lien  {n).  So,  where  a  trustee  purchased 
on  behalf  of  his  ccstai  que  trust,  and  the  recitals  of  the  con- 
veyance disclosed  the  trust,  and  contained  a  statement  that 
a  sufHcient  portion  of  the  trust  funds  had  been  called  in  to 
provide  the  purchase-money,  for  the  whole  of  which  there  was 
an  indorsed  receipt,  the  real  fact  being  that  part  of  the  price 
was  contributed  by  the  trustee  personally,  and  was  secured 
by  his  bond  and  a  deposit  of  the  title  deeds  with  the  vendor, 
it  was  held  that  the  latter  had  no  lien  on  the  deeds  for  the 
balance  due  to  him  (,/•). 

And  no   lien  will  be  assumed  in  favour  of  parties  who   None  implied 
are,  by  law,  disqualified  from  holding  such  an  interest  in  real  disqualified 
estate  (//).  i'^^'*^^«- 

A  vendor's  lien  can  be  enforced  only  liy  suit  in  Equit}' ;  Lien  merely 
and  he  cannot,  at  the  same  time,  sue  in  Equity,  and  bring  vemlor  caiuDt 
an  action  at  Law  npon  any  bond  or  other  securitv  which  he  t*  °^'^^  T^  ^^ 

i-  ''  J  Law  and  in 

may  have  taken  for  payment  of  the  money:  but  if  he  fail   K'l^i'y- 
in  one  remedy  he  may  res<»rt  to  the  other  (j). 

Where  prior  to  the  27  &  28  Vict.  c.  112  the  vendor  Is  a  protec- 
conveyed  the  estate  to  the  purchaser,  and  took  a  re-con-  ,,u'i'chaser'8 
veyance,    by   way    of  mortgage,  for   securing   payment    of 

(x)  Cood  V.  Vollanl,  9  Tii.  .^.i4.  507. 

(t)  .^inith  V.  Evans,  28  Beav.  59.  (.')  iMinr  v.  JuHi/,  26  Eeav.  143. 

(h)    White  V.  WalrjIchI,  7  Sim.  401;  (//)  ,'<iq,r,i,  p.  440. 

and  see  Price  v.  Blakcmore,  0  Beav.  (:)  Barker  v.  Sinarl;  3  Beav.  64: 
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Cbap.  XIV.    part  of  the   pnieliasL'-iiKmcy,   liis   li.-n    appcarcMJ  to  i-cudi'i- 

'"  the   security   iniinipeachahle  hy  judgment  creditors  of  the 

judgment  purchaser  :    hut    the    validity,    as    ao-ainst   such    creditors, 

creditors,—         i  .  . 

wheu.  of  pov.-ers  of  sale  and  lea>sing,  and  other  special  povrers  in 

the  mortgage,  prohably  depended  upon  tlieir  having  been 
stipulated  for,  as  part  of  the  agreement  for  sale,  or  if  subse- 
quently thereto,  then  prior  to  the  judgments  becoming  a 
charge.  EvfU  when  the  conveyance  and  mortgage  were 
embodied  in  the  same  instrument,  Avliich  in  that  case  son:ie- 
times  took  the  form  of  a  covenant  by  the  vendor  to  convey 
on  pa3'ment  of  tbe  balance,  the  validity  of  the  powers  would 
seem  to  have  depended  upon  either  their  having  been  pre- 
viously stipulated  for  as  fdjove  suggested,  or  upon  the  fact  of 
the  vendor  having  taken  them  as  part  of  his  security  without 
notice  of  the  judgments  being  a  charge  on  the  land ;  which 
want  of  notice,  if  he  came  to  exercise  the  powers,  he  could 
never  conclusively  prove  as  against  an  intending  purchaser 
or  lessee.  The  only  safe  course  was  to  bargain  in  the  original 
contract  of  sale  for  the  insertion  of  the  powers. 

Where  a  purchaser  paid  part  of  his  purchase-money,  and 
was  let  into  possession,  but  took  no  conveyance,  and  the 
vendor  obtained  a  decree  for  sale,  it  was  held,  that  a  pur- 
chaser under  the  decree  was  not  compellable  to  complete 
without  the  concurrence  of  the  registered  judgment  creditors 
of  the  original  purchaser,  who  were  not  parties  to  the  suit, 
and  whose  judgments  were  prior  to  the  decree  (a). 


Vendor  has  no 


A  venilor,  having  given  the  usual  release  in  the  body  of 
claim  for  mis-  the  Conveyance  for  the  purchase-money,  cannot  bring  an 
iiiteiest.  action  for  interest  which,  through  an  error  of  calculation,  has 

been  omitted  to  be  paid  (6) :  Ijut  an  action  lies  on  an  I  O  U 

Can  sue  on  .  ,■  ^  ^  i  -ii       i.i 

1 0  U.  "-iven    for    purchase-money    contemporaneously    with    the 

execution  of  the  conveyance  which,  in  the  usual  way,  recites 

payment  and  releases  the  purchaser  (r). 

(«)  Jle  Governors  of  Grejj-coal  JIos       v.  Poeod;  24  Beav.  430. 
•ijltul   V.    Westminster  Imp.   C'ommrs.,  {h)7Iard!ll;/v.Amhlcr,5'^\.k^V.•279. 

1  T>e  fJ.  &  Jo.  531  ;  and  .«ce  Ki>!;/Jtt  (/•)  Bcrnj  v.  S(orc)/,  2  ('.  L.  IJ.  815; 


];ii;!ll'S    <)!■    NKNDui;    and    I'lKcllASKi;. 


II 


Wlu'io  t1ie  original  contract  is  taiiitcl  witli   ill''L;ality,  tliis     Chaii.  Xl\'. 


Sect.  1. 


is  a  (Icfcucc  to  an  action  liy  tlie   Ncn-lor  npon  any  security 

wliicli  nia\-  luwc  been  liivi'ii  for  (lie  l»alan(e  of  tin-  nurcliase-  |'lef,ral  con- 
•'                          ^  I  tract. 

money  ('/). 


AVe  lia\'e  ali'eaily  seen  tluit  the  \eniloi'  to  a   raihva\-  com-    Vemlor's  lien 
pany  has  no  lien  for  liis  nnpaid  pnrchase-money   upon  the  puiXZse- 

moneys  deposited  in  Court  inider  tlio  Lands  Chinses  C'onsoli-  """'^-T ;'» sale 

•^  '-  to  a  railway 

dation  Act  (c) :  he  has,  liowover,  tlie  ordinary  vendor's  lien  company. 

upon  the  land  taken,  in  respect  not  t^nly  oi'  unpaid  pur- 
chase-mone}',  hut  also  of  compensation  for  consecpiential 
damage  (/');  unless  such  compensation  is  the  sulject  of  a 
separate  agreement  l)et\veen  him  and  the  company  ((j) ;  and 
notwithstanding  that  the  railway  is  actually  made  and 
I'eady,  or  even  open,  for  traflic,  he  may,  in  default  of  pay- 
ment, obtain  an  order  for  sale  of  the  land  (A) :  Ijut  the  lien 
must  he  first  declared  l»y  a  decree  of  the  Court  (/) ;  and  the 
fact  of  a  deposit  and  bond  having  been  made  under  the  85tli 
section,  does  not  prejudice  his  lien  for  the  excess  of  the  pur- 
chase and  compensation  moneys  over  the  sum  deposited  (/■). 
It  Would  seem  that  ho  cannot,  upon  an  intei'locutory  applica- 
tion, restrain  the  company  l)y  injunction  from  using  the  land 
for  the  purposes  of  their  undertaking ;  except  perhaps  Avhere 
they  are  destroying  the  property,  and  irremedialile  damage 
is  likely  to  ensue  (/) :  but,  in  one  case,  where  a  decree  was 


(,/)  Fh:/icr  V.  Bnihjcs,  3  El.  &  B. 
C42.  As  to  illogrJ  a,grecn:cnts,  fide 
siij'va,  p.  239. 

(c)  Vide  suj>rd,  p.  713. 

(/)  Wa/Lcr  v.  Ware  Jfcuiluiin,  ai'd 
Binitinr/furd  i?.  Co.,  L.  11.  1  E<i.  l'J5  ; 
35  Bcav.  r,>. 

('J)  ll'id. 

(/i)  117//.'/  V.  Tulliiihaiii  and  Jlamp- 
sUcul  ///.  B.  Co.,  L.  K  3  Cli.  A].. 
740  ;  ll'«//,r;'  V.  Wdrc,  J/ndhfiin  and 
Hiint'iiKjfonl  R.  Co.,  nil!  fi'i/ra  ; 
where  the  line  v/a;  actually  opened 
for  public  use. 

(/')  Att.-Gen.  v.  Sittin'jhouvnc  and 
Shecrness  R.  Co.,  L.  11.  1  Eq.  G-3(5  ; 
and  see  Bhlmp  of   Win'/hcdir  v.  Jlid 


Hards  R.  Co.,  L.  E.  5  Eq.  17,  where 
the  lien  was  enforced  against  the 
lessees  of  the  purchasing  companj^ 

(/.)  Walker  v.  Ware,  4r.,  R.  Co. 
idol  supra. 

(!)  Pell  V.  Northampton  and  Baa- 
hnr;/  Jn.  R.  Co.,  L.  E,  2  E(i.  100  ; 
J/(//(/(s  V.  Lsfe  of  Wr/ht  R.  Co.,  T..  \l. 
5  Ch.  Ap.  411,  reversing  V.-C.  J., 
L.  L\  8  Eq.  653  ;  Li/cetl  v.  Stafford 
and  Vltoxeter  R.  Co.,  L.  R.  13  Eq. 
2(Jl  ;  and  sec  Cosens  v.  The  Boijnor 
R.  Co.,  L.  E.  1  Ch.  Ap.  594,  where 
on  fijipcal  an  order  of  the  'M.  E. 
granting  an  injunction  was  affirmed, 
cU.^scntientr,  Turner,  L.  J.;  and  Bar! 
St.  G'.rinulns  v,  Crjslal  Palace  R.  Co. 
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Chaji.  xn'.  made  ti'^aliist  the  company  fur  specific  peifonnaiice  of"  tlie 
— '- — '— —  contract,  and  for  payment  of  the  purchase-money  within  a 
limited  period,  leave  was  granted  to  the  plaintiff  to  apply  for 
an  injunction  in  default  of  payment  (///) :  and  it  seems  clear 
that  in  such  a  case  the  landowner  is  entitled  to  ha^'e  a  re- 
ceiver appointed  (u). 

Tlic  lien  does  not  exteU'l  to  tlie  costs  of  the  arbitration 
under  which  the  pi-ice  has  l»een  ascertained  (o);  and  it  has 
been  held  that  on  a  sale  to  a  public  company  in  considera- 
tion of  a  yearly  rent-charge,  the  vendor  has  no  lien  (2>) ;  the 
ground  of  tlie  decision  being  that  in  such  a  case  it  cannot 
be  supposed  to  have  been  the  intention  of  the  parties  that 
the  vendor  was  to  reserve  to  himself  a  right  at  some  futuie 
time  to  enter  and  destroy  a  public  Avork,  if  the  annual  rent 
should  fall  into  arrear  (q). 


Section  2.  (2.)  Wlicfhcr  the  vendor  Juts  any  reine<hj  if  the  esfafe  has 
been  -sold  at  an  undervalue ; — or  more  has  heen  conveyed 
than  was  Intended. 

VeiuL.r  has  The  Vendor,  after  conveyance,  has  no  remedy,  if  the  j^ro- 

respe'ct  of  pei'ty  pi'ove  to  be,  as  respects  either  cpiantity  or  quality, 

mistake  as  to     j  -^^^.^  valuable  than  was  imagined  :  for  instance,  where  the 

extent  or  '-' 

value  of  the       residue  of  a  lease,  of  which  twenty  j^ears  were  in  fact  un- 

property,  .  .  i         •    i 

expired,  was  sold  under  the  impression  that  only  eight  j-ears 
were  to  run,  and  tlie  price  was  fixed  on  tliat  supposition, 
the  vendors,  although  trustees,  w^ere  held  bound  by  the  con- 
veyance :  Lord  Cottenham,  in  afHrming  the  decree  of  V.-(\ 
K.  Bruce  dismissing  the  vendor's  bill,  observed,  "  Suppose  a 

L.  11.  11  E'l-  i'lj^i  which  on  this  point  the  ixiint.      See  as  to  appoiutnicut  cf 

seem  to  be  now  over-ruled.  a  receiver  against  a  railway  company, 

(m)    ni^hq-)   of    WInrha-tcr  v.    Mid  30  &  31   Vict.  c.   127,  s.   4;   31   &  32 

JIaiits  /.'.  Co.,  i'.  Tv.  .^.  E<i.  17.  Vict.  c.  7it. 

(h)  Bishop    of    Winchester    v.    Miil  {<•}  Earl    Ferrers    v.    Stafford    eind 

Hants  B.  Co.,  viji  supra  ;  but  see  Pi"  I'llo.atcr  Jl  Co.,  J;.  IX.,  13  \i<\.  524. 
y.  Northampton  and  Buubnri)  Jn.   I!.  { ji)  E<(rl  of  Jer.sni  v.  Briton  Firnj 

Co.,  uhi  svprii,  where  Tunicr,  L.  .1.,  F/rolin;/  lh,rk  Co.,  J.,  i;.  7  E(i.  409. 
seems  to  have  hu'l  some  ihmht  upon  (7)   /A.   II:'.. 
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party  proposLMl  to  sell  a  farm,  (U'sciil>iii^' it  as  'all   iii\-   farni      Clmi).  XIV. 

of  :^()()  acres,' and  the  |)ric('  was  lixcd  on   tliat  supposition;    I*'—-— 

but  it  afterwards  turned  out  to  he  :^')0  acres,  could  he  after- 
wards come  and  ask  for  a  rc-conve3'ance  of  tlie  j'arin  oi- 
payment  of  the  ditl'erencc  ?  Clearly  not;  the  oul\'  ('(piitv 
being  that  the  tiling  turns  out  more  valuable  than  citlii  r  n{' 
the  pai-ties  supposed.  And  wdiether  the  additional  \-alue 
consists  in  a  longer  term  or  larger  acreage  is  innnaterial  "  (/•), 

Nor,  where  several  persons  have  joined  in  conveying  an  or  the  uxtuut 
estate  to  a  piu-chaserfor  a  full  consideration,  can  one  of  them  I'/I'^l"'*^'*^^'' 
be  afterw^ards  hoard  to  say  that  he  was  under  a  misappre- 
hension as  to  the  extent  of  his  interest  in  the  propertv  (n). 
In  one  case  where  a  woman,  who  had  a  life  interest  settled 
to  her  separate  use,  joined  with  her  supposed  husband  (who 
was  in  fact  married  to  another  woman)  in  assigning  it  to  a 
purchaser,  she  was  held  bound  l)y  the  assignment  (/):  liut  in 
this  case  it  is  difhcult  to  see  how  any  fair  question  could  be 
raised;  since  the  woman  assigned  the  property  not  quel  a 
feme  covert,  l)ut  as  being,  in  regard  thereto,  a  feme  sole,  in 
contemplation  of  a  court  of  e(j[uity. 

And,  in  the  absence  of  express  qualifying  words,  it  will  be 
presumed  that  each  conveying  party  intended  to  pass  all  his 
different  rights  and  interest  in  the  property.  But  in  one 
case  (u),  where  a  vendor  was  beneficially  interested  in  one 
share,  and  was  also  trustee  of  another  share,  it  was  held  by 
the  House  of  Lords  that  the  purchaser  did  not  accpiire  the 
legal  estate  in  the  latter  share,  notwithstanding  that  the 
cestui  que  tfud  joined  in  the  conveyance  for  the  purpose  of 
passing  the  benoiicial  interest ;  but  this  decision  has  been 
universally  disapproved  (*). 

()•)  Okill   V.    \Vhittalca;  2   Ph.  3:38;  N.  S.  103-2. 

1  De  G.  &  Sm.  83.  (/)  «M)ye  v.   ««;•;■,  2   IM3].  .\;   lv\-. 

(s)   Maiden   v.    Miv'ah  (n-   Mtnll,  2  lOiJ. 

Atk.  8  ;  Mdrshall  v.    Colldt,  1   Y.    &  («)  Fadsuclt  v.  Car/niila;  2  Dow.  & 

C.  232  ;  Malrolm  v.   Charles ivorih,   1  Cla.  232. 

Ke.   63  ;    Erans  v.  Jones,   Kay,   20  ;  (.<;)  See  Cai-kr  v.  Odt');  3  K.  &  Jo. 

and  see  ah^  Home  v.  Barton,  2  .Ini-.  (iSji  ;  8n;;-.  713. 


ru 


]:i"FK(T    t'F   (.ONVKYAXCE   ON    KKI.AI'IX'L: 


Cbai..  XIV.         Ann  wlRiv  t\\c  uwnev  oi"  an  estate  has  sold  aii<l  conveyed 

fceot.  2.         .^    .^^    consideration  of   the    purchase-money    l>eing,  at  his 

5"  n^e'^aid''  I'tq^est,  paid  to  a  third  pei-son,  he  caimot  afterwards  impeach 

to  another,  at    ^]^^,  ^^le  upon  the  ground  of  such  person  having  exercised 

"*^'''^""  '        undue  inHuence   over  him: — unless  lie   can  clearly  fix  the 

purcha.ser  with  a  7 !'.«•>< /-fraudulent  knowledge  of  such  lieing 

the  case  (y). 


AUtcr,  if  i>io- 
perty  not 
inteuded  to  bt 
dealt  \\-ith  is 
conveyed. 


But  the  abuN-e  cases  m\ist  lie  distinguished  from  those 
where  the  con\eyance,  by  mistake,  comprises  more  than 
cither  party  intended  to  deal  with  (z)  :  as  where,  upon  a 
contract  for  sale  of  farm  A.,  the  conveyance  by  mistake 
includes  lands  parcel  of  farm  B. ;  or  where  the  plan  on  the 
deed  comprises  more  land  than  was  intended  to  be  con- 
veyed ((0  ;  or  where  the  Avords  of  conveyance  are  more  com- 
prehensive than  the  recitals  as  to  the  property  to  be 
conveyed  (b) ;  or  where  a  clause  is  accidentally  inserted  in 
the  deed  contrary  to  the  agreement  (c) :  and  if,  in  any  other 
respect,  the  deed  fails  to  carry  out  that  Avhich  is  proved  to 
have  been  the  common  intention  of  all  material  parties,  a 
Com-t  of  Equity  will  rectify  the  error  (^0  ;  but  the  mistake 
must,  as  a  rule,  be  uuitual  (c),  and  must  be  clearly 
proved  ( f)  ;  and  the  extent  of  the  proposed  alteration 
should  be  ascertained  by  evidence  contemporaneous  with,  or 
anterior  to,  the  deed  {g). 


(y)  See  and  consider  Bkulic  v. 
Clarl,  15  Bear.  595,  601. 

(;)  Tijler  v.  Bevcrsham,  Rep.  t. 
Finch,  80  ;  Thomas  v.  Varls,  1  Dick. 
301  ;  see  Beaumont  v.  Bramhy.Tnvw. 
&  K.  41  ;  Marquess  v.  Marchioness 
of  Exeter,  3  MyL  &  C.  321  ;  Mortimer 
V.  Skortall,  2  Dm.  &  W.  363. 

(a)  Harris  v.  Peppm-U,  L.  R.  5 
Eq.  1. 

{h)  Jenner  v.  Jenncr,  L.  R.  1  Eq. 
361  ;  and  see'Rooke  v.  Lord  Kcnsinf/- 
ton,  2  K.  &  J.  753. 

(r)  Roh  V.  Batter  wick,  2  Pri.  100. 

((0  ^Vrioltt  V.  Goff,  22  Dcav.  207. 

(e)  Earl  of  Bradford  v.  Earl  of 
Roiimey,  30  Beav.  13 1  ;  hut  see  Gar- 


rard V.  Franltl,  lb.,  415  ;  and  see 
I  [arris  v.  Pcppcrdl,  L.  E.  5  Eq.  1, 
where  the  Court  rectified  the  vendor's 
error,  giving  the  purchaser  the  option 
of  declining  the  purcha.se  ;  see  too 
Bloomer  v.  Spittle,  L.  E.  13  Eq.  427, 
•where  after  the  time  which  had 
elapsed  the  Court  declined  to  rectify 
the  deed,  but  gave  the  plaintiff  (the 
purchaser)  the  option  of  dismissing 
his  bill  w-ithcut  costs,  if  the  defendants 
would  not  rectify  the  deed. 

( /)  Marquis  of  Breadalhane  v.  Mar- 
qi'is  of  Chundos,  2  M.  &  Cr.  711. 

(,</)  Ea7i  of  Bradford  v.  Earl  of 
Romney,  30  Beav.  431  ;  and  see  Wil- 
kinson V.  Nelson,  7  Jm-.  N.  S.  480. 
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In  a  iiKulfin  ca.se  at  La^v,  Avlieiv  A.,  lieing  seized  in  fee  of    Chap.  xiv. 
an  undivided  moiety  of  a  messuage,  and  liaving  a  lease  of  the        ^^^*"  ^' 
other  moiety  witli  a  covenant  not  to  assign  ^vithout  licence, 
after  reciting  that    he  was    seised  in  fee  of    the    entirety, 
granted  to  B.,l)y  way  of  mortgage,  all  his  estate  and  interest 
in  the  messuage,  and  by  the  same  deed  assigned  other  lease- 
hold property  of  which  he  was  possessed,  it  was  held  that 
only  the  moiety  of  which  he  was  seised  in  foe  passed  by  tlic 
deed  (h).     Stress  was  lai<l  on  the  fact  that  the  deed  was  only 
a  security  for  a  debt,  and  not  an  absolute  purchase  ;  but  the 
only  sufficient  ground,  if  it  be  one,  for  the  decision  was  that 
if  the  leasehold  moiety  had  been  held  to  pass  there  would 
have  been  a  forfeiture.     No  doul)t  the  fact  of  part  of  the 
messuage  being  held  under  a  lease  was  overlooked,  and  it 
was  the  intention  of  both  parties  that  the  whole  should  be 
included  in  the  deed.    The  covenant  in  the  lease  was  against 
assignment  only ;    and  if  the  question  had  come  before   a 
Court  of  Equit}',  the  mortgagee  would  probably  have  been 
entitled  to  require  an  underlease. 

The  difference  between  cases  where  the  conveyance  is  rec-  Distinction 
tified  on  the  ground  of  mistake,  and  cases  where  the  vendor  wheTcc^i^ey- 
has  no  remedy  for  his  own  mistake  in  the  conveyance  as  to  ""^'^  ^'^  ^'^^^^' 

,,  ...  T,         n     1  .  fied  on  •n-ouml 

the  quantity  or  quality  of  the  estate  is  this,  vh.,  that  in  the  of  mistake. ind 
former  the  parties  never  intended  to  deal  with  the  property  has'nomSy. 
which  is  conveyed ;  while,  in  the  latter  (i),  the  vendors  do 
intend  to  sell  all  their  remaining  interest  in  the  property,  but 
by  their  own  mistake  they  misdescribe  what  that  interest 
is  (k)  :  so,  in  the  case  put  by  Lord  Cottenham,  the  vendor 
would  really  intend  to  sell  the  entire  farm,  and  the  only  mis- 
take would  be  as  to  the  quantity.  We  may  here  remark,  that 
at  Law,  evidence  cannot  be  received  to  contradict  the  con- 
vej-ance  l)}-  showing  that  property,  which  would,  jnimd  facie, 
pass  under  general  words,  was  not  intended  to  be  include.!  in 
the  purchase  (I). 

(Ii)    Francis   v.    Mlnton,   L.    E.    2       Jarlson,  2  'Sla.c.  &  (i.  372. 
^-  ^'  ^^3-  (/)   Uoe   (/.    ^■'oyt.n    v.     Wibila;    4 

(0  Okill  V.  WhUtalo;  2  Ph.  338.  Per.  &  T).\v.  270. 

(/■)  2  Ph.  3il ;  and  see  Hon-kins  v. 

vor„  IT.  _. 
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Chap.  XIV.         Tmt,  altliou'-'li  a  convoyini'-  ixirty  may  bo  LouikI  l)y   liis 

Sect.  2.  ,  ^  J      o   i    ^    J  J  J 

own  mistake  as  between  himself  and  the  grantee,  lie  may 


qnd  the  pur-  '  ^^^  1^0^  SO  boiincl   thereby   as   between   himself  and   other 
chaser, maybe  pj^^.^^iQc;    to   the   assurancc  (m).     In    one    case,  where   the 

not  boiuifl,  J-  ^     ^ 

qua  thii-tl  plan   on   the    conveyance   comprised  more    land    than   the 

vendor  intended  to  convey,  the  Court  in  a  suit  by  the 
vendor  to  rectify  the  deed,  gave  the  purchaser  the  option  of 
having  the  contract  annulled,  or  of  taking  the  conveyance  in 
the  form  Avhich  the  vcntlor  intended  ;  an<l  this  decision  was 
I'ested  on  the  ground  that  where  the  parties  can  be  placed  in 
the  same  position,  as  if  no  contract  had  been  executed,  the 
Court  will  interfere,  provided  the  party  aggrieved  comes 
speedil}-  for  redress  {n)  :  but,  after  conveyance,  the  parties 
can  seldom  be  restored  to  their  original  position  ;  and  it 
would  seem  the  sounder  doctrine  that,  in  such  a  case,  no 
relief  should  be  granted,  unless  both  parties  have  participated 
in  the  error.  In  the  case  just  cited  the  piu'chaser  appears  to 
have  been  not  altogether  free  from  blame  (o) ;  and  it  cannot 
be  regarded  as  an  authority  for  the  proposition  that  the 
Court  vail,  to  the  prejudice  of  an  innocent  purchaser,  rectify 
a  conveyance  merely  on  the  ground  of  the  vendor's  mistake. 

Or  if  vendor  If^  howcYcr,  the  vcudor,  in  fixing  the  price,  have  alto- 

rely  on  °pur-       gethcr  relied   upon    information  furnished    to  him  by  the 
chaser  s  infor-    p|^i|.g]^a^c;ei-^  {^];^j  such  information  turn  out  to  have  been  (even 
unintentionally)   materially  incorrect,  this  may  entitle  the 
vendor,  even  after  conveyance,  to  relief  in  Equity  {p). 

Or  if  purchase       And    relief  has   also   been   afforded,  where  a   purchaser 

were  at  under-    -,  •       t         ^  i    •        ^    !•  -i  j.  -li.* 

value  from        knoAvingly  obtained,  tor  an  inadequate  consideration,  a  con- 
vendor  igno-      vevance  from  a  vendor  in  liuml  )le  circumstances  and  io-norant 

rant  of  his  -^  ° 

rights.  &c.        of  his  rights  {q) ;  and,  in  other  cases,  where  advantage  has 
been  taken  of  the  vendor's  distress  to  procure  an  unfair 

{in)  Sec  JIarri/inaiL   v.    Collins,  18  {o)  Each  party  had  to  pay  liis  own 

Beav.  11.  costs. 

{n)  Harris  V.  PeppereUyJj.'R.  5 'E([.  {j')  Carpmael    v.    Poivis,    11    Jur. 

5  ;    the  mistake   was   not   discovered  15S  ;  10  Beav.  3 (J. 
until  three  months  after  the   execu-  (q)  Evans  v.  Llewdlyn,  2  Bro.  C.  C. 

tion    of    the    conveyance;    and    sec  150  ;   see  Groves  v.    Perkins,  6  Sim. 

Bloomer  v.  Sjjittlc,  L.  II.  13  Eq.  427,  576;  and  Sturr/e  v.  Starve,  12  Beav. 

and  suprA,  p.  7ii.  229. 
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bavgaiii  (/•).     And  wLoro  a  pei'soii  wlio  ^vell  knew  tlic  \-aluc     Clmp.  XIV. 
of  the  jn-operty,   obtained   from   a  young  man,  a  con)iiion        ^^'^^'  "' 
sailor,  lately  come  asliove,  and  nnicli  pressed  for  money,  an 
estate  for  a  grossly  inadequate  price,  the  Court,  even  as 
against  tlie  devisees  of  tlie  purchaser,  appointed  a  receiver 
before  tlie  hearijig  (.s-). 

It  vras  laid  down  by  Lord  Langdale  (/),  that  a  man  v^lio  General  rule 
is  in  distress  may  nevertheless  contract;  and  if,  being  in  ""' *'"'''^'■^'*•''• 
distress,  he  procure  other  persons  to  consent  to  an  agreement 
which  he  would  not  himself  h.a\e  re(juested  or  consented  to 
if  he  had  not  l)een  in  distress,  and  afterwards  successfully 
urges  and  obtains  the  performance  of  that  agreement,  and, 
after  that,  acquiesces  for  a  length  of  time  in  the  performance 
without  any  notice  of  dissatisfaction  or  complaint,  he  is  not 
entitled  to  set  aside  the  transaction  on  the  mere  ai'ound  of 
his  poverty  or  distress,  in  the  absence  of  any  deception  or 
fraud  proved  to  liave  been  practised  on  liim. 

We  shall  hereafter  see  (?(),  that,  upon  the  purchase  of  an  Iii^'^'<-'iuacy  of 

,     ,       .  .  ,       ,  ,  -1       .  consideration, 

estate  m  possession,  and  where  no  fiduciary  relation  exists  no  general 
b'etween  the  pai'ties  (.r),  mere  inadequacy  of  consideration,  setthlgSde 
unless  shown  to  lie  the  result  of  fraud,  surprise,  misrepre-  conveyance, 
sentation  (y),  or  improper  concealment  on  the  part  of  the 
purchaser,  will  be  no  defence  even  to  a  suit  for  specific  per- 
formance, unless  the  inade(]uacy  be  so  great  as  in  itself  to  fur- 
nish evidence  of  fraud  (z) :  and  a  case  sufficient  as  a  defence 
to  a  suit  for  specific  performance  may  be  insufficient  to  enable 
the  vendor  to  rescind  the  contract  after  conveyance  (a). 


()•)  Sec  Plrl-cft  V.  Lo^/[/on,  H  Yea. 
215,  231;  Murray  v.  Ful.ncr,  i  Scli. 
&  L.  474,  4SG;  ^Vo■od  v.  Abroj,  ;j 
Madd.  517  ;  Gordon,  v.  Cmirford, 
cited  Siig.  270.  See  Curzon  v.  £d- 
KortJuj,  3  H.  L.  V.  742. 

(a)  StiUwc/l  V.  Wilkiiis,  Jae.  280  ; 
see  Farmer  v.  Farmer,  1  11.  Ij.  C. 
72  i,  v.-here  the  vendor  was  deaf  and 
dumb,  but  under  tlie  circumstances 
relief  was  refused. 

(t)  Knijht  V.  Marjoribaiils,  11 
Eeav.,  see  \>.  349. 

(m)  Infra,  Ch,  XVIII. 


(.r)  Ilarrigon  v.  Gi(Cd,  8  II.  L.  Ca. 
48 1  ;  Denton  v.  Donner,  23  Beav.  285. 

(;/)  See  Pickett  v.  Lo'jfjon,  14  Ves. 
215;  Fei/ncU  v.  »S};r//c,  8  Ha.  222;  1 
De  (i.  M.  &  G.  660  ;  and  see  J/ai/- 
(jirth  V.  Wearing,  L.  E.  12  Eq.  320, 
where,  although  the  fiduciary  relation 
^^"a.s  not  established,  the  conveyance 
ivas  set  aside  for  misrepresentation. 

{£)    See   Rice  v.    Gordon,    11  Eeav 

2G5  ;  DroiKjhl  v.  Eustace,  1  Moll.  32S» 

3:JS  ;  Tula-  v.   Yates,  L.  K.  6  Ch.  Ap. 

665. 

(a)  Sea  Sug.  241;   Vija-i  v.   Pike, 
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Chap.  XIV. 
Section  2. 

IMiital  igno- 
rance. 


And  it  has  hecn  Iil'LI  that,  ^vhol•e  Itotli  partit-s  at  the  time 
of  the  contract,  are  oqnally  in  tlie  (hirk  as  to  the  value  of 
tlie  property,  (as  where  the  sale  was  of  an  allotment  under 
an  Inclosure  Act,  which  had  not  yet  been  set  out,)  mere 
inadequacy  of  consideration  is  no  defence  to  a  suit  for 
specific  performance  (h)  :  l>ut  the  inadequacy  might,  it  is 
conceived,  he  so  gross  as  to  take  a  case  out  of  the  general 
rule. 


Uncertainty  of 
amount  of 
consideration. 


Want  of 
fessional 
advice. 


pro- 


A  distinction  has  been  niaile  between  cases  Avhere  the  con- 
sideration is  for  a  stated  sum,  and  Avhere  it  is  for  an  uncertain 
amount,  as,  e.  g.,  a  life  annuity.  In  the  latter  class  of  cases, 
it  has  been  thought  that  while  the  contract  is  executor}-,  the 
Court  will  entertain  the  cpiestion  of  the  adequac}^  of  the 
consideration :  but  it  seems  doubtful  whether  this  distinction 
is  sustainable.  In  all  the  cases  where  a  contract  for  sale  in 
consideration  of  an  annuity,  or  other  uncertain  payment,  has 
been  set  aside,  there  appears  to  have  been  some  other  ground 
for  relief  besides  mere  inadequacy  of  considera.tion ;  as,  e.  g., 
fraud  or  undue  influence  (c). 

The  non-employment  of  a  solicitor  on  the  vendor's  behalf 
will  not  make  a  sale  for  undervalue  impeachable,  if  the 
vendor  were  fully  aware  of  the  nature  of  the  transaction  ((/). 
Thus,  where  the  consideration  was  a  provision  of  board  and 
lodging  for  the  vendor,  a  bed-ridden  old  man,  during  the 
rest  of  his  life,  and  he  I'efused  all  professional  advice,  and 
deliberately  pressed  the  sale  upon  the  purchaser,  the  trans- 
action was  upheld,  notwithstanding  the  inadequacy  of  the 
consideration  (e) :   Init  a  purchase  from  a  poor  sick   man, 


S  Cl.  &  Y.Giu;  Play  ford  v.  Phnjfonl, 
4  Ha.  546  ;  Bellamy  v.  Sabine,  2  Ph. 
42.5  ;  W!l(le  \.  Glhsnn,  1  H.  L.  Ca. 
017;  Fnlrkc  V.  lintij,  4  Dr.  GtH. 
Lord  Eldon  seems  to  have  entertained 
a  different  opinion,  .see  Coles  v.  Trc- 
cothicl;  9  Ves.  234.  An  to  a  mis- 
statement of  the  consideration  in  the 
conveyance,  see  Gibson  v.  liusscll,  2 
Y,  &  C.  C.  C.  104  ;  Boivcn  v.  Kirican, 
LI,  &  G-.,  t.  Sng.  47,  G5  ;  Ahcarnc  v. 


ILyja,!,  1  Dm.  HIO,  320,  326. 

(A)  Anon.  1  Bro.  C.  C.  l'>^,  cited 
6  Ve.s.  24  ;  see  also  Ba.rcndale  v. 
Scale,  19  Beav.  601. 

{(■)  See  Buries  v.  Cooper,  5  My.  & 
Cr.  270 ;  Valentine  v.  Dielinson,  7 
Jm-.  N.  S.  857;  and  vide  infra,  Ch. 
XVIII. 

(t?)  Harrison  v.  Guest,  8  II  L.  Ca. 
481  ;  6  De  G.  M.  &  G.  424, 

(e)  Harrison  v,  Gaest,  ahi  snprd. 
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sliortly  Le'foiv  his  .I^atli,  partly-  in  cuiisidcratiun  of  a  weekly     Chap.  XIV. 
payment,   Tiii.lrr  ciicuin.stances  of  great  precipitation,  and        '^^"•^-  ^- 
without  pi'oper  protection,  was  set  aside  (/).      80,  also,  a 
purcliase  by  a  solicitor  of  an  e.piity  of  redemption  from  a 
day  labourer  without  legal  advice,  where  the  fairness  of  the 
transaction  A\-as  not  proved  by  the  purchaser  (r/).     So,  also,  a 
purchase    from   a  poor  aged   woman,  without    professional 
assistance,  avIio  believed    that   she  could  not,  though    the 
purchaser  knew  that  she  could,  make  a  good  title  (h).     So, 
also,  Avhure   the  consideration  was  an   inadequate  Aveekly 
payment,  and  the  vendor,  an  old  and  infirm  woman,  was 
ignorant  of  the  value  of  the  property,  and  had  no  professional 
advice  (/).     So,  also,  where  the  vendor  had  no  knowledge  of 
the  property  or  its  value,  nor  any  legal  advice,  but  rel^-ing 
on  the  representations  of  A,  the  agent  of  a  former  oA\iier, 
conveyed  the  property  to  A.'s  daughter  for  an  inade.iuate 
price  (/i-). 

But  until  the  Statute  31  Vict.  c.  4,  which  we  shall  presently  Distinction  iu 
notice,  there  was  a  well-recognised  distinction  between  sales  "fonar?  '"'""" 
of  estates  in  possession  and  estates  in  reversion  :  and  on  sales  "^t"'^'«ts. 
of  the  latter  description,  if  effected  by  pri^-atc  contract,  mere 
inadequacy  of  consideration  would  enable  the  Coui-t  to  decree 
a  re-conveyance:    and  the  onus  proband l  did  not,  as  in  Onus prJM,<n 
ordinary  cases,  rest  with  the  plaintiff  seeking  to  impeach  rinS'en'' 
the  sale,  but  with  the  defendant  who  upheld  it  (/) ;  except  Except  whci-e 
where  the  vendor  himself  fixed  the  price  (ru).  thelU'"* 

And  the  rule  was  held  to  apply  equally-  where  the  trans-  Tlie  rule  ap- 
action  was  a  mortgage  or  charge,  and  not  an  absolute  sale  (.0  ;  £V^Z 

if)  Clark  v.  Malpas,  31  Eeav.  SO  ;  246  ■  Goivlaml  v.  Dc  Farm,  17  Ves , 

affd.  on  appeal.  see  p.    2i  ;    II!ndsman  v.    Smith,   3 

iff)  Frees  V.  Cuke,  I>.  i;.  0   C'h.  Ap.  I?uss.  433  ;  KimhiU  v.  Feckcit,  2  Rus«. 

^^^-  &  M.,  see  p.  90  ;  Add!s  v.  CamylcU,  1 

\h)  Summers  v.    Griftlhs,  S5  Beav.  Eeav.,  see  p.  262. 

^'-  ("0  Fe7-fcct  V,   Lane,  3  De  G.  F.  & 

(/)  Faker  v.  3Fjnk,  33  Eeav.  419  ;  Jo.  369. 

affd.  on  appeal,  10. Jnr.  N.  8.  691.  (n)  Fromley    v.    ,S;;hVA,   26   Beav. 

(/.)  IFnjcjarth  v.  ^Yeavlein,  L.  IJ.  12,  644  ;    Tottenham   v.    Green,  32  L.  J. 

^a-  320.  (^'1,_  201. 
{I)  See    Coles  v.   Trcothirk,  9  Ves. 


tion  was  a 
inort'^ai't'. 


7.')0  EFFECT   OF   CONVEYANCE   ON    EELATIVK 

Chap.  XIY.  and  it  \vas  not  materia],  tliat  the  reversioner  vas  of  ruatnrc 
__^!1j_IL_  age,  and  fully  cognizant  of  tlie  nature  and  eftect  of  tlie  trans- 
action {(>) ;  nor  Avas  it  necessary  for  liim  to  show  that  at  the 
time  he  was  in  pecuniary  distress  ( i>) ;  and,  notwithstanding 
the  most  perfect  bona  fides,  the  transaction  might  be  set 
aside,  unless  full  value  was  given  (q). 

What  inte-  The  relief  was  afforded  where  a  small  part  of  the  property 

vSon'Try^'      was  in  possessioH  and  the  bulk  Avas  reversionary  (v)  :  in  one 

within  the         ^j^se,  Avhere   the   value   of   the   proi^erty  in  possession  Avas 
rule. 

1331^.,  and  of  that  in  reversion  only  312/.,  the  purchase  Avas 
nevertheless  set  aside  for  undervalue  (s)  ;  but  the  rule  did 
not  apply  AAdiere  the  tenant  for  life  concurred  Avith  the  imme- 
diate reversioner,  so  that  the  sale  AA-^as,  in  eflect,  of  an  estate 
in  possession  (f)  ;  nor  Avhere  the  sale  Avas  made  by  a  vendor 
entitled  to  Avhat  Avas  substantially,  an  estate  in  possession, 
and  to  the  ultimate  reversion,  sul^ject  only  to  an  intervening 
life  estate  (li)  ;  nor  Avhere  the  contract  Avas  entered  into 
betAveen  a  tenant  and  the  person  entitled  to  the  reversion 
and  to  the  rents  during  the  term  (x)  ;  nor  Avhere  the  trans- 
action Avas  in  the  nature  of  a  family  arrangement  (i/) ;  nor 
AA'here  the  sale  Avas  of  a  life  estate  in  possession,  subject 
to  rent-charges  Avhich  al:>sorbed  nearl3^  the  AAdiole  of  the 
income  (z). 

Where  their  The  relief  Avas  more  sparingly  aftbrded  AAdiere  the  reversion 

on  hicaSir'^"'   ^^^^^  sul)ject  to  an  almost  incalculable  contingency  ;  as  where 
laijle  c.mtiu-      it,  Avas  expectant  on  the  death,  Avitliout  issue,  of  a  tenant  for 
life  aged  sixty-three  and  unmarried  (a) :  but  the  fact  that  the 

(<;)  Ih.  Einmd  v.  Tottenham,  10  Jnr.  see  Coole  v.  Burtchaell,  2  Dru.  &  W. 

N.  S.  1090.  165  ;  and  t<lhhcr'ing  v.   Eurl  of  Bul- 

{p)  BromJcji  v.  Smith,  uh'i  supnl.  carrdt,  14  Jiir.  753,  V.-C.  K.  B. 

(5)  St.  AJlojn  V.  llardinrj,  27  Beav.  (/')    Wardlv  v.  Ccwtcr,  7  Sim.  490. 

11  ;  Foster  v.  lioherts,  29  Beav.  467;  (••)  S<-ott  v.  D.mhar,  1  Moll.  459. 

see  also  Salter  v.  Bradshnv,  26  Beav.  (,?/)   Talhut  v.  Staniforth,  1  .J.  &  II. 

IGl.  4S4. 

(;•)  Lord    Porlmore    v.     Tmjor,    4  (:)   Wch^ter   v.   Cool;  J,.  E.  2   Ch. 

Sim.  182.  Ap.  542. 

(.v)  Nesh'dt   v.   Berridge,   32    Beav,  («)  Baler  v.  Bent,   I   Euss.   &   ]\r. 

282;  9   Jur.    N.    S.    1044;    affJ.    10  224;  and  .see  Whichcote  v.  Brcunston, 

Jur.  X.  S.  53.  cited    4   Sim.  202  ;    and  Shcnvood  Vi 

(/)    Wood  V.   Abrrif,  3  .Aladd.   417  ;  Bohhis,  1  Moo.  &  M.  194. 
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reversion  was   cle})endciit  upon   contingencies,  Avliicli   could  Chap.  XI v. 

not  be  estimated  by  actuaries,  did  not  relievo  the  purchaser ' 

from  the  biinh'n  of  sliowing  that  full  \-aIue  was  given  (/*). 


o 


And  the  relief  was  afforded,  as  Vn'oU  to  the  mere  owners  Relief  given 
reversionar}^   interests  (c),   as   to   licirs   or   devisees   in  rever!donra" 

remainder  (J)  deal  iuL!- wi  til  their  expectancies;  althouu'h  an  ^^'ellasto 
,     ^    ^  '^,  '-  '  *  expectant 

extraordinary  protection  was  aftbrded  to  the  latter  classes  of  heirs. 

vendors  (e).     A  distinction  would,  however,  probably  have 

been  draAvn  between  the  owner  of  a  reversion  claiming  by 

descent,   devise,  or    settlement,   and    one  who  had    himself 

ac(|uired  it  by  oi'dinary  s?de  aiid  purchase. 

And  where  a  pei'son  bought  a  reversion,  at  a  gross  under-  Kdicf  afroided 
value,  from  an  heir  in  distressed  circumstances,  and  re- sold  it  purchaser\vith 
at  a  large  profit  to  a  sub-purchaser  who  had  full  notice  of  ""tice,  not- 

.    .  ,  ....  vvitnstanding 

the  original  fraud,  and  the  reversioner,  being  still  in  distress,  vohmtary  am- 

.     1  1    1       J 1  •    •       T  1  i        •    •       •  ^  firination  by 

was  niciuced,  by  the  original  purchaser,  to  join  m  and  con-  rsvci-riioncr. 
firm  the  re-sale,  and  to  concur  in  suftering  recoveries  which 
were  necessary  to  perfect  the  title,  but  nothing  was  paid  or 
secured  to  him  as  a  consideration  for  such  concurrence,  the 
transaction  Avas  set  aside  as  against  the  sub-purchaser,  on 
re-payment  of  the  price  j)aid  on  the  first  purchase  (/) :  but 
the  case  Avould  liaA'e  been  difierent  if  the  sub-purcliasei-  had 
had  no  notice  of  the  original  fraud,  even  although  he  might 
not  have  acquired  the  legal  estate  ([/). 

Qj)  TaJ/jot  V.  StaiufortJi,  1  Jo.  &  H.  (r)  Kendall   v.   Bcddt,  2  Tl.  &  ?>!. 

484  ;   ViscL  Valcntia  v.  Denton  (1867,  88  ;  Bawtrce  v.    Watsun,  3  Myl.  «fe  K. 

V.    No.    3i),  M.   E.   29   July,    1872,  339  ;  Daiies  v.  .Cooper,  5  Myl.  &  C. 

Avhere   the    purchaser's    actuary    ad-  270  ;  Edwards  v.  Browne,  2  CoW.lQO; 

mitted  that  the   contingency  was  in-  see  SctvcU  v.  Walker,  12  Jur.  1041. 

calculable,  and  the  sale  was  set  aside  ;  (d)  See  Edwards  v.  Burt,  2  De  G. 

and    see   Burnardiston  v.  Lingood,  2  M.  &  G.  57. 

Atk.  133,  13.5;  Addis  v.   Camphdl,  4  (c)    Wiseman  v.  Bealce,  2  Vern.  121j 

Beav.  401 ;  Da  vies  v.  Cooper,  5  Myl.  Cole  v.  Gibbons,  3  P.  Wms.  see  293  ; 

&  C.  270;  Boothbij  V.  Boothby,  1  Mac.  Sug.  276 ;  Kin^/  v.  Sarenj,  1  Sni.  &  G. 

&  G.  604  ;    Woodroffc  v.  Allen,  1  H.  &  271. 

J.   73;    Sug.  277.      Father  and  son,  {f)  AlVs  \:  C  injhiJl,  i    Beav.  401  ; 

wlien   dealing  with   a  third    jierson,  and  see  King  v.  Saver y,  1  Sni.  k  d. 

need  not  be  represented  by  separate  271  ;    5  H.   L.   Ca.  627  ;    Wright  v. 

solicitors,  8.C.     Coikc  v.  B'irtehaell,  2  Yandcrplanl;  2  Jur.  N.  S.  .599. 

Dru.  &  W.  165.  {g)  See  Xagle  \.   Baylor,  3  Dm.  & 


iO'J. 


EFFECT   OF   CONVEYANCE   ON    RELATIVE 


Chap.  XIV.         It    was  laid  down   by  the  Court,  in  deciding  a  modern 

^^^^'  ^'        case  (h),  First,  that  this  extraordinary  protection  must  be 

What  circum-  ^^ithdrawn  from  the  heir,  "  if  it  shall  appear  that  the  trans- 

stances  will  ^  ^  .  , 

ck'prive  heir      action  was  known  to  the  father  or  other  person  standing  in 

of  special  pro-  ,  „  i       i>  i  xi 

taction— rules  loco  parentis, — the  person,  for  example,  Irom  whom  the  spes 
^Tbvj''7.'^liam.  ^^tcccsswnis  was  entertained,  or  after  whom  the  reversionary 
^^''-  interest  was  to  become  vested  in  possession, — even  although 

such  parent  or  other  person  took  no  active  part  in  the  nego- 
tiation, provided  the  transaction  was  not  opposed  by  him, 
and  so  carried  through  in  spite  of  him.  Secondly,  that  if 
the  heir  Hies  off  from  the  transaction,  and  becomes  opposed 
to  him  with  whom  he  has  been  dealing,  and  repudiates  the 
old  bargain,  he  must  not,  in  any  respect,  act  upon  it  so  as  to 
alter  the  situation  of  the  other  party,  or  his  property ;  at 
least,  that  if  he  does  so,  the  proof  lies  upon  him  of  showing 
that  he  did  so  under  the  continuing  pressure  of  the  same 
distress  which  gave  rise  to  the  original  dealing." 

Lord  St.  The  first  of  these  propositions  has  been  criticized  by  Lord 

^.^^'^r^'J^^^^^'^^   St.  Leonards,  on  the  ground  that  the  equity  is  that  of  the 

comments         ^^yy  ^^^^  of  t,he  i)arent :  and  in  a  modern  case  V.-C.  Wood  con- 
thereon.  ^  1      1    •      1     1  J. 
sidered  its  meaning  to  be,  that  where  the  hen-  deals   not 

behind  the  back  of  his  father,  but  with  his  sanction  and 

assistance,  he  has  all  the  protection  which  his  father  can  give 

him,  and  is  not  entitled  to  the  same  relief  as  if  the  contract 

had  been  entered  into  without  such  parental  protection  (<)• 

As  to  the  second  of  the  above  propositions.  Lord  St.  Leonards 

has  observed,  that  without  the  concluding  qualification  it 

could  not  safely  be  acted  upon  (/.). 

Family  ar-  Family  arrangements  are  exempt  from   the  strict  rules 

''^"  withhi^hc  applicable    to   cases    between    ordinary    vendors    and    pur- 


nut 


W.  60  ;  see   too   Klhhcruvj  v.  Earl  nf  disapproved  by  Lord  Cranworth. 

Bulcarrcs,  3  De  G.  &  S.  73.5  ;  an.l  at  (/<)  Khuj  v.   Hamld,  2  Myl.  &  K. 

IjAW,  Stevenson  v.  NeioiJiam,  17  Jw.  seep.  473. 

600  ;  but  see  contra,  where  the  pro-  (/)  Talbot  v.  Stan! forth,  1  Jo.  &  H. 

perty  is  an  equitable  cJtosc  in  action,  4Si,  502. 

CocMl  V.  Taylor,  15  Beav.  103.     See,  (Z-)    See    comments    on     Kliir/    v. 

however,  Barnard  v.   Ifvntcr,  2   Jur.  Ihimlet,  Sug.  11th  ed.  App. 

N.   Si  1213,  where   this  deci'-ion  was 
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chasers  (I) ;  and  a  transaction  of  tins  nature  between  iatlier     Chap.  XIV. 

.  .      .  Sect.  2. 

(tenant    for  life)  and  son  (tenant  in  tail)  does  not  fall  witliin  ,.  .1_J — 

the  exceptional  rule  which  we  are  now  considering  (rn).  But  |:^'^|^°i''^"^'^'^ 
such  arrangements  are  justly  regarded  with  jealousy  by  the 
Court  (n) ;  especially  when  entered  into  shortly  after  the 
child  attains  majority,  or  when  the  parent  derives  consideralde 
benefit  (o).  At  the  same  time,  if  there  is  no  misrepresentation 
or  suppression  (j)),  and  the  transaction  is  in  tlie  nature  of  a 
re-settlement  for  the  common  good  of  the  family  (q),  it 
will  be  suj^ported,  notwithstanding  the  exercise  of  parental 
inlluence  (y),  or  the  non-employment  of  an  independent  pro- 
fessional adviser  (.s).  Nor  is  it  necessary  in  order  to  support 
such  an  arrangement,  that  it  should  be  a  compromise  of 
doul>tful  or  disputed  rights ;  the  preservation  of  the  estate 
may  be  a  sufficient  motive  :  and,  in  such  cases,  the  Court 
does  not  minutely  weigh  the  quantum  of  the  considera- 
tion {f).  But  the  transaction  must  be  strictly  a  family 
arrangement :  thus,  where  a  tenant  for  life  purchased  fruni 
his  nephew  the  reversion  in  the  family  estate,  Avithout  any 


(/)  Twcdddl  V.  Tivcdddl,  Turn.  & 
R.  1,  13  :  see  Dcir.ij  v.  Dcvci/,  9  Ha. 
230 ;  Howjhton  v.  Lees,  1  Jur.  N.  S. 
862  ;  see  cases  of  such  arrangements 
being  set  aside,  Sturr/e  v.  St  urge,  12 
Beav.  229  ;  Ho'jldon  v.  Iloghton, 
15  Beav.  278  ;  Laivton  v.  Campion, 
18  Beav.  87  ;  Bury  v.  OppeiJie'un,  26 
Beav.  594. 

{m)  See  Bdlamij  v.  Sabine,  2  Ph. 
425  ;  Lord  Aldhorongh  v.  Tri/e,  7  C'l. 
&  F.  436  ;  Couke  v.  BurtehacU,  2 
Dru.  &  W.  165.  See  also,  as  to 
family  arrangements  generally,  Stapil- 
ton  V.  Stapilton,  1  Atk.  2  ;  2  Wh.  & 
T.  L.  C.  824  ;  Nealc  v.  Necde,  1  Keen, 
672,  684  ;  Farmer  v.  Farmer,  1  H.  L. 
C.  724  ;  and  Persse  v.  Pcrsse,  7  CI.  & 
"F.  279  ;  WaUare  v.  Wallaee,  2  Dr. 
&  War.   452,  470  ;     Westhi/  v.  Westhij, 

2  Dru.  &  W.  502  ;  Smith  v.  Pincovibe^ 

3  Mac.  &  G.  653  ;  Baker  v.  Bradley, 
2  Sm.  &  G.  531  ;  reversed  25  L.  J. 
Ch.  7  ;  7  De  G.  M.  &  G.  597  ;  Head 
V.    Godke,  Johns.   536  ;    Dimsdale  v. 


Dimsdale,  3  Drew.  556  ;  Berdvc  V. 
Daicsoii,  11  Jur.  N.  S.  254. 

(/')  Txveddell  v.  Ticcddel/,  and  Ilogh- 
ton v.  Iloghton,  id)i  supra ;  and  see 
Wriglit  V.  Yanderplanl:,  2  K.  &  Jo. 
1  ;  8  De  G.  M.  &  G.  133  ;  Turner  v. 
CoUins,  L.  K  7  Ch.  Ap.  329. 

(o)  Wright  v.  VanderpJanlc,  Turner 
V.  Collins,  uhi  supra ;  Kempson  v. 
Ashhce,  L.  R.  10  Oh.  Ap.  15. 

{p)  Greenwood  v.  Grccnicood,  2  Dc 
G.  Jo.  &  S.  28  ;  BrooTce  v.  Lord 
Mostyn,  ih.  373. 

[q)  Baker  v.  Bradley,  7  De  G.  ]NJ. 
&  G.  597  ;  Tetlbot  v.  Staniforth,  1 
K.  &  Jo.  484. 

(r)  Hartopp  v.  Ilartopii,  2  Jur, 
N.  S.  794;  21  Beav.  259;  see  too 
Walefield  v.  GMon,  1  Giff.  401. 

(s)  Jenner  v.  Jenner,  2  De  G. 
F.  &  Jo.  359. 

{t)  Williams  v.  Williams,  2  Dr.  & 
Sm.  378;  affirmed  L.  11.  2  Ch.  Ap> 
294. 


".-)4 


EFFECT    UF    CONVEYANCE    OX    r.ELATn'E 


Chap.  XIV.    i^rovision  for  its   re -settlement,  tlie  case  was  held  to  fall 

Sect.  2.  . 

. —  \^    within   the    general  rule  as  to  reversionary   interests  (u). 

There    ought,   however,   to   l)e    no   ininecessary    delay    in 

seeking  to  set  aside  such  a  transaction  (x). 


Adequacy  of 
consideration, 
how  deter- 
mined. 


The  question  of  adcquacj'  of  consideration  must  he  deter- 
mined with  reference  to  circumstances  as  existing  at  the  date 
of  the  contract,  and  not  to  subsequent  events  (?/).  It  was 
formerly  held  (z)  sufficient  to  avoid  the  sale  of  a  reversionary 
interest,  that  the  price  paid  was  not  the  estimated  value 
according  to  the  tables  used  by  actuaries ;  but  subsequent 
decisions  and  authorities  established  the  more  reasonable 
doctrine,  that  the  market  value,  (which  is  generally  about 
two-thirds  of  the  estimated  value  {(i),)  was  alone  to  be  re- 
garded (h) :  and,  on  a  hand  fhle  sale  by  auction,  under 
circumstances  calculated  to  insure  a  fair  sale,  its  result  was 
considered  in  itself  to  fix  the  market  value  (c) :  so,  on  a  sale 
b}^  private  contract,  the  circumstance  of  the  bargain  having 
been  declined  by  various  parties  (cZ),  or  of  the  property 
having  been  ^-alued  by  competent  parties  (e),  was  material. 
In  one  case,  where  the  market  va.lue  appeared  to  have  been 
rather  better  than  1900/.,  and  the  price  paid  was  1700/.,  the 


{u)  Talbot  V.  StanifortJt,  1  Jo.  &  11. 
484 ;  in  this  case  thei-e  was  a  s\;bse- 
quent  re-settlement  by  vnll,  but  it 
foi-med  no  part  of  the  consideration. 

(.r)  See  Turner  v.  Collins,  L.  K.  7 
Ch.  Ap.  329  ;  and  compare  Kempson 
V.  Aslihee,  L.  R.  10  Ch.  Ap.  15,  where 
under  the  circumstances  a  considerable 
time  was  allowed. 

{y)  Gowland  v.  De  Faria,  17  Yes. 
20 ;  Boothhy  v.  Bootlihj,  2  H.  &  Tw. 
21 4 ;  natural  love  and  affection  may, 
it  appears,  if  stated  in  the  deed,  (see 
TT'(7;aji  V.  Wilkm,  2  Dow.  274,)  aid 
an  inadequate  pecuniary  considera- 
tion, Whalley  v.  WJialley,  3  Bli.  1. 

(z)  Gouland  v.  De  Faria,  sujirn ; 
and  see  Peacock  v.  Evans,  IC  Ves.  512- 

(a)  See  Potts  v.  Cvrtis,  You.  543  ; 
Bug.  279 ;  as  to  the  value  of  surveyor's 
evidence,  ride  ib.   491  ;  and  sec  Ed- 


u-anh  V.  Burt,  2  De  G.  M.  &  G.  55  ; 
and  as  to  small  reliance  being  placed 
upon  it,  see  Wato'S  v.  Thorn,  22  Beav. 
547  ;  Foster  v.  Jiulerts,  29  Beav. 
470,  471. 

(h)  Lord  Aldhoroii'jh  v.  Tryc,  7 
CI.  &  F.  436  ;  Hinclsnian  v.  Smith, 
3  Euss.  see  p.  435 ;  Ileadcn  v.  Rosher, 
1  M-'C.  &  Y.  89  ;  Potts  v.  Curtis,  You, 
543  ;  Newton  v.  Hunt,  5  Sim.  521 ; 
Wardle  v.  Carter,  7  Sim.  490  ;  see 
Stwell  V.  Wall-er,  12  Jur.  1041. 

(r)  Shelly  v.  Xash,  3  Madd.  232  ; 
Fox  V.  Wriyht,  6  Madd.  Ill  ;  lord 
Aldhorough  v.  Trije,  7  CI.  &  F.  436. 

{d)  Moth  V.  Ativood,  5  A^es.  845  i 
Perfect  v.  Lane,  3  De  G.  F  &  Jo. 
3G0. 

(i)  Edwards  V.  Burt,  2  De  G.  M  & 
G.  63. 
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C'ourt  heltl,  that  tlic  iiia(k'!|uacy  was  sullicient  to  entitle  tlie     (Jhap.  XIV. 

vendor  to  relief  (/') :  so,  where  the  value  was  assumed  to  Ije    .   .^ll"^ 

580/.,  and  the  price  was  oOO/.  and  .")()/,  pa^'able  on  a  future 
contingency  ((j)  ;  so,  where  the  value  was  288/.,  and  the  price 
200/.  (//);  so,  Avhere  the  value  w^as  400/.  and  the  price  870/.  (i); 
and  the  tendency  of  the  latest  decisions  was  to  estahlisli 
that  unless  a  person  gave  much  more  than  the  value,  it  was 
impossible  to  purchase  a  reversionary  interest  with  safety, 
except  under  a  sale  by  auction  (Z-).  Where,  however,  bank 
stock  was  valued  by  actuaries  at  200/.  per  cent,  when  its 
then  market  value  w^as  in  fact  215/.  per  cent.,  this  w^as  not 
considered  sufficient  proof  of  a  purchase  at  undervalue  (/). 

The  cases  Asdiich  Ave  liave  just  cited  al)iuidantly  prove  the  cieneral  re- 
wisdom  of  the  ordinary  rule  wdiicli  refuses  to  set  aside  a  cases, 
conveyance  on  the  mere  ground  of  inadequacy  of  considera- 
tion. If  undervalue,  not  so  gross  as  to  be  indicative  of 
fraud,  and  unaccompanied  by  pressure,  is  of  itself  to  be  a 
sufficient  ground  for  granting  such  relief,  the  question 
wdiether  the  undervalue  is  gross,  or  only  trivial,  cannot 
arise  ;  and  the  Court  must  set  aside  the  deed  in  every  case 
wdiere  the  actual  consideration  falls  short  of  the  full  value. 
The  paternal  care  thus  exhibited  towards  heirs  and  rever- 
sioners, not  always  the  most  deserving  objects,  overstepped 
the  bounds  of  a  legitimate  protection ;  and  rendered  their 
expectant  interests  practically  unsaleable,  except  in  the 
comparatively  rare  instances  where  they  were  willing  to 
encounter  the  publicity,  delay,  and  additional  expense  of 
a  sale  by  auction.  It  was  therefore  no  matter  of  surprise 
that  the  Legislature  interposed,  and,  by  a  late  tStatute  (r/i), 

(/)  Edwanh  v.  Browne,  2  Coll.  100.  [h]  Jones  v.  liickdts,  31  Bear.  130; 

Of  course,  the   circiimstanco  of  a   lot  S  Jur.  N.  S.  1198. 
sold  by  auction  being  convej'ed  in  the  (/)  Foster  v.  Ilohcrt^,  29  Eeav.  iC)7: 

same   deed  with   jiroperty  purchased  (/)  See    dictum    of    the  INI.    II,    in 

for    an    inadequate    consideration    by  Foster  v.  Roberts,  29  Eeav.  ill. 
private  contract,  was  no  bar  to  the  (/)  Perfect  v.  Lane,  3  De  G.  ]•'.  & 

relief  as  respects  the  latter.     Newton  Jo.  369  ;  30  Beav.  1.07. 
V.  Hunt,  5  Sim.  511.  (ni)  31  Vict.  c.  4  ;  see  the  extended 

((7)  And   see    Edw'irds   v.    Burt,   3  meaning  of  the  v.oid  "  purchase." 
De  (1.  M.  &  a.  G2. 
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Chap.  XIV.     provided  tliat  no  purchase,  made  hand  fide,  and  without  fiaud 
'— or  unfair  dealing,  of  any  reversionary  interest  in  real  or 


personal  estate  shall  in  future  be  ojoened  or  set  aside  merely 
on  the  oTound  of  imdervalue  :  but  this  enactment  does  not 
ajjply  to  any  purchase  concerning  which  a  suit  was  pending 
on  the  1st  January,  LSOcS.  The  rule  as  to  non-interference 
after  conveyance,  on  the  mere  ground  of  undervalue,  is  now 
the  same  whether  the  estate  sold  be  in  possession  or  a 
reversion ;  and,  as  in  the  former  case,  the  inadequacy  may 
be  so  sxreat  as  of  itself  to  furnish  evidence  of  fraud,  so,  not- 
"withstanding  the  late  Act,  the  same  rule  also  applies  with 
equal,  if  not  greater  force,  to  the  purchase  of  a  reversionary 
interest  (u). 

Security  for  It  was  held  in  a  modern  case,  that  where  goods  were  sold 

bouo-ht  t(f  ru- ''   to  a  persou  in  distressed  circumstances  by  a  tradesman,  who 
sell  and  su         knew  that  thev  Avere  bouu,ht  merelv  Avith  a  view  to  raise 

raise  money,  ./  o  ./ 

supported.  money  l)y  selling  them  again,  and  they  were  charged  at  fail' 
and  reasonable  prices,  and  the  purchaser,  by  way  of  security 
for  the  price,  mortgaged  his  reversionary  interests  as  exjoec- 
tant  heir,  the  Court  would  not  set  aside  the  securities  (o).  In 
an  earlier  case,  a  bond,  given  for  silks  taken  up  to  sell  to 
raise  money,  was  allowed  to  stand  as  a  security  only  for  the 
sum  really  raised  {ji)  :  but  the  decision  turned  uj)on  the 
transaction  Ijeing  a  loan  at  usurious  interest ;  the  transfer  of 
goods  Ijeing  a  shift  or  cloak  for  usury  (r^). 

Hale  fraudu-  It  would  seciii  that  where  fraud  has  been  practised  on  a 

tenant  'install    tenant  in  tail,  and  has  been  carried  into  effect  by  barring  the 

when  set  aside  entail,  and  he  dies  without  issue,  and  without  confirming:-  the 
at  suit  of  re-  _  _  °       _ 

mainderman.     transaction,  the  next  remainderman  may  file  a  bill  to  set  it 

aside  ;  l)ut  not  if  there  were  an  independent   intention   to 

(/()  MWhr  V.   Cool:,  I..  Tt.   10  Eq.  (o)  KU<ii   v.   llamld,  2  Myl.  &  K. 

641  ;  Tyler  v.  Yules,  L.  R.  6  Ch.  Ap.  450  ;  9  BH.  GIO  ;  see  Sir  E.  Sugden's 

605  ;  both  cases  since  the  Act,  where  remarks,  Sugden's  liaw  of  Pioi)erty, 

mortgages  given  under  extreme  pres-  65,  cl  seq. 

sure   and  at    an   exorbitant    rate  of  (ji)  Barl-cr  v.   Yansommcr,  1  Bro. 

interest  were   ordered    to    stand   as  C.  C.  1 49. 

securities    for    the    moneys    actually  (7)  Per  Lord  Brougham,  f '.,  2  Myl. 

advanced,  with  interest  at  5  per  cent.  &  K,  485. 
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l)ar  tho  ontail,  and  the  fraud  applied  only  to  some  part  of    ^W-  ^iv. 

,         ,  .        ,  ,                    ^                    Sect.  2. 
the  transaction  distinct  trom  that  ohject  {)').  


When  relief  is  given,  the  conveyance  will,  unless  the  trans- 
action wore  merely  colourable  (.s-),  stand  as  a  security  for  the 
principal  sum  and  simple  (hut  not  compound  (/) )  interest  ("); 
and  for  moneys  expended  by  the  purchaser  in  lasting  and 
valuable  improvements,  and  interest  (.>')  ;  and  it  Avould  seem, 
that  where  interest  has  Ijccn  charged  to  the  expectant  heir 
at  an  exorbitant  rate,  it  will  be  reduced,  notwithstanding 
the  repeal  of  the  usury  laws  {>j). 


Teniis  on 
which  vciuhir 
was  entitled 
to  relief. 


In  one  case  Avhere,  on  the  sale  of  a  reversionary  interest,  Purchaser's 


the  purchaser  took  an  assignment  of  life  policies,  which  were 
then  valueless,  and  kept  them  up  at  his  own  expense,  he  was 
held  entitled  to  the  monej-s  received  in  respect  of  the  policies 
before  the  transaction  was  impeached  (5) ;  but  in  another 
case,  a  mortgagee  was  disallowed  what  he  had  paid  for 
premiums  on  life  policies  included  in  his  security,  notwith- 
standing that  the  deed  provided  in  the  usual  way  for  keeping 
the  policies  on  foot  (a) :  the  contract  as  to  paying  the  pre- 
miums was  treated  as  altogether  void  ;  and  l)oth  cases  were 
rested  on  the  principle  that  there  Avas  no  obligation  on  the 
purchaser  or  mortgagee  to  keep  up  the  policies  ;  if  he  did 
so.  and  the  result  was  favourable  to  himself,  he  miukt  retain 
the  benefit ;  if  it  turned  out  otherAviso,  he  had  no  charge  on 


rights  on  keep 
ing  up  poU-^ 
cies. 


(r)  See  Bellamy  v.  Sabine,  2  Ph. 
425;  Turleton  v.  Llddd',  17  Q.  B. 
390. 

(s)  }YllUnson  v.  Foid-e.%  9  Hix.  592. 

{t)  Gou-laad  v.  Be  Faria,  17  Ves. 
20  ;  IMlamy  v.  Sahhie,  2  Ph.  442. 

(ti)  Goichtnd  V.  I)e  Faria,  iihi 
supra  ;  see  the  decree  in  Kii};/  v. 
Saver II,  1  Sm.  &  G.  316  ;  2  Jur.  N.  S. 
503  ;  8  De  G.  M.  &  G.  311  ;  5  H.  L. 
Ca.  G27.  And  see  Miller  v.  Coolc  and 
Tiller  V.  Yates,  cited  in  note  (»*). 

(x)  Murray  v.  Palmer,  2  Sch.  &  L. 
490;    Salter  v.   Bradnhau;  2G  Beav. 


161.  See,  as  to  allowance  for  im- 
provements of  charity  property,  Att.- 
Oen.  V.  Kerr,  2  Beav.  420. 

iy)  Croft  V.  Graham,  2  De  G.  Jo.  & 
S.  155  ;  and  see  Miller  v.  Cool;  L.  P, 
10  Eq.  641,  and  Tyler  v.  Yates,  L.  P. 
6  Ch.  Ap.  665,  affirming  V.-C.  S. 
L.  R.  13  Eq.  265,  both  cases  since 
the  late  Act. 

(.:)  Foster  v.  Fwherts,  29  Beav.  467  ; 
and  see  Bell  v.  Aheanie,  12  Ir.  Ivj. 
Pep.  576. 

(a)  Pennell  v.  Millar,  23  Beav,  172; 
see  and  consider  this  c<is«. 
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Chap.  XIV.  the  estrite  for  payments  voluntfaily  inndo  i^^).  ^^J.Lro  the 
'^^*^"  "■  policies  are  etiectcd  by  the  purchaser  simply  ler  liis  t^vn 
security,  and  the  vendor  derives  no  henelit  therefrom,  tlie 
principle  above  stated  seems  to  apply  :  but  \vhere,  on  the 
titmsaction  being  set  aside,  the  vendor  takes  a  re-assign- 
ment of  the  policies,  and  keeps  them  on  foot  for  his  own 
benefit,  he  clearly  ought  to  re-pay  what  has  been  experaUd 
by  the  purchaser  for  premiums  (o}. 


Tenns  on 
Avbieh  sale  is 
set  aside. 


Costs. 


Where  the  transaction  is  set  aside  the  purcliaser  -will  be 
charged  with  what  he  has  actually  received,  and  interest : 
and,  in  one  case,  where  he  had  roceiNod  frora  the  vendor 
interest  on  the  purchase-money,  such  payments  were  held  to 
have  been  in  reduction  of  the  principal,  and  he  himself  was 
charged  with  interest  upon  them  (d) :  but  he  will  not,  like  a 
moi'tg'agee,  be  charged  with  v.hat  without  wilful  default  he 
mio'ht  have  received  (t).  "Where  inadequacy  of  price  is  the 
sole  <riound  for  the  interference  of  the  Court,  tlie  defendant 
has  been  allowed  his  costs  (/),  except  those  of  the  reference 
as  to  value  (</)  ;  but  slight  additional  circmnstances  have 
induced  the  Coui-t  to  refuse  them  (/<).  The  tendency  how- 
ever of  the  late  decisions  has  been  to  deal  with  the  costs  of 
such  a  suit  not  as  in  a  suit  for  redemption,  but  to  throw 
t]ie  whole  costs  on  the  defendant,  even  vrhere  inadequacy  of 
value  has  been  the  sole  title  to  relief  (V).     If  a  bill  hied  b}- 


(b)  See  and  consider  Xeslttt  v.  Bcr- 
rid'je,  on  appeal,  10  Jiir.  N.  S.  53  ; 
reversing  the  M.  E.,  P  Jur.  X.  S. 
1044. 

(f)  See  further  as  to  whether  the 
lender  or  the  bonower  is  entitled  on 
rep;\j-uient  of  the  loan  to  a  policj' 
effected  by  the  former  on  the  life  of 
the  latter,  Bruce  v.  Garden,  L.  E. 
5  Ch.  Ap.  32  ;  Foitcr  v.  Moberts  and 
Bell  V.  Ahmrne,  tihi  supra  ;  and  Mor- 
land  y.  Isaac,  20  Beav.  389  ;  Cour- 
tcr.aii  V.  Wri'jht,  2  Giff.  337  ;  Fiemc 
V.  Blade,  2  De  G.  &  Jo.  5S2  ;  see 
also  Knox  v.  Turner,  L.  E.  9  Eq.  155. 

(rt)  Murray  v.  Falmcr,  2  Sch.  &  L. 
4S3. 


(t)  See  Sng.  254  :  Seton,  639  ;  and 
the  judgment  in  MuiTay  v.  Palmer, 
2  Sch.  &  L.  4S9,  against  snch  liability 
but  see  contrii  the  decree,  lb.,  490. 

(/)  Baicircc  v.  Watson,  3  Myl.  & 
K.,  see  p.  341  ;  see  Sng.  32(3. 

(«/)  Boothh'j  V.  Booihlnj,  15  Beav. 
212. 

(A)  Wood  V.  Abrey,  3  Madd.,  417,  see 
ji.  424  ;   Xticton  v.  Hunt,  5  Sim.  523. 

(i)  See  Edwards  v.  Burt,  2  De  G. 
M.  &  G.  55  ;  Foster  v.  Roberts,  uU 
suprd  ;  Talb^jt  v.  Stanlforih,  1  J.  & 
H.  4S4  ;  but  see  Miller  v.  Cool;  L.  E. 
10  Eq.  641,  -where  the  defendant  was 
allowed  to  add  his  costs  to  his  secu- 
rity. 
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tlic  ]ieir  of  a  deceased  vendor  allege  that  the  purchase-money  Chap.  xiv. 

Is  in  part  unpaid,  the  personal  representative  must  he  made  ' 

a  party,  as  being  interested  in  maintaining  the  validity  of 
the  contract  (k). 

And,  of  course,  long  delay  (7)  and  clear  (m)  acquiescence  Right  to  re- 
on  the  part  of  the  vendor, — (and  this  notwithstanding  his  ^'"/i^'^m*^^ 

poverty,) — or  his  advised  confirmation  of  the  sale  (n), — Avhich  quiescence  or 
*  .  .  .  confirmation, 

confirmation  may  he  as  well  by  will  as  by  deed  (o) — will  bar 

the  right  to  relief  (jr^)  :  nor  will  relief  be  given  to  the  prejudice 
of  a  hondjide  sub-purchaser  Avithout  notice  (q).  It  has  been 
held,  that  in  the  case  of  the  sale  of  a  reversion  for  under- 
value, time  does  not  begin  to  run  against  the  vendor  until 
the  reversion  falls  into  possession  (/•)..  We  may  here  remark, 
that  the  statement  of  consideration  in  the  conveyance  is  not 
conclusive  ;  but  any  additional  consideration,  not  inconsistent 
with  the  terms  of  the  deed,  may  be  established  by  parol 
evidence  (s). 

And,  as  a  general  rule,  where  it  is  clearly  sho-wai  that  Conveyance, 

through  mutual  mistake,  or  by  reason  of  fraud,  the  convey-  for^dln 

ance  fails  to  express  the  intention  of  the  j»arties,  and  what  ^'i^^y- 
that  intention  really  was  (i'),  a  Court  of  Equity  will  rectify 


(k)  Wilkinson  v.  Fowkes,  9  Ha.  193. 

(I)  Moth  V.  Ativood,  5  Ves.  845  ; 
Wright  V.  Vanderplunk,  2  K.  &  Jo. 
1 ;  8  De  G.  M.  &  G.  1.33 ;  Willov/jhli/ 
V,  Bridcoake,  U  Jur.  K  S.  706;  Lord 
CUinricardc  v.  Htaninfj,  7  Jur.  X.  S. 
1113. 

{m)  See  O'errard  v.  O'RcUlt/,  3  Dm.' 
&  W.  414  ;  see  too  Sihherinrj  v.  Earl 
of  Balcarns,  3  De  G.  &  S.  73.!;. 

(n)  Lyddon  v.  Moss,  4  De  G.  &  Jo. 
104  ;  but  there  is  no  confirmation 
unles.?  the  vendor  is  fully  aware  of 
the  voidability  of  the  tran.saction. 

{o)  Stump  V.  Gahij,  2  De  G.  M.  &  G. 
623. 

(7>)  Cole  V.  Gihhona,  3  P.  Wms.  290, 
294  ;  vide  supra,  pp.  43,  49  ;  infra, 
sect.  6  ;   and  gee  Knvjht  v.  Marjori' 


banks,  11  Beav.  322;  Farmer  v.  Far- 
mer, H.  L.  C.  724;  Sihhering  v.  Earl 
of  Balcarres,  3  De  G.  &  S.  735. 

{'l)  Thjmas  v.  Davis,  1  Dick.  301 ; 
Cohbett  V.  Brock,  20  Beav.  524  ;  and 
see,  at  Law,  Parker  v.  Patrick,  5 
T.  R.  175  ;  Load  v.  Green,  15  :SI.  &  W. 
219  ;  White  v.  Garden,  10  C.  B.  919  ; 
Stevenson  v.  Xeanharn,  17  Jur.  600, 
Exch.  C. 

(r)  Sailer  v.  Bradshaiv,  26  Beav. 
161;  v.'here  the  transaction  was  set 
aside  after  the  lapse  of  forty  years. 

(.?)  Clifford  V.  TurreU,  1  Y.  &  C.  C. 
C.  138  ;  affd.  9  Jur.  633  ;  Xi.con  v. 
Hamilton,  2  Dru.  &  Wal.  364,  387  ; 
Keenan  v.  Handley,  2  De  G.  Jo.  &  S. 
283. 

(<)  BrovgJuim  v,  SrpMre,  1  Dre.  151. 
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Chap.  XIV.    it  (ii)  :    l)ut  Avill  not  supply  terms  wliich    have   been   in- 
^^''^-  "•       tentionally   omitted   under   the   mistaken  notion  of   their 
illegality  (x). 

Court  pre-  The  Court  ^vill,  if  necessary,  in  a  suit  to  set  aside  a  con- 

tSi-typending   vcyance,  make  an  order  to  preserve  the  property  pending 

litigation.         ]itigation  :  e.  g.,  in  case  of  an  advowson,  by  restraining  the 

defendant  from   presenting  to  a  vacancy;    and  this,  even 

although  he  be  a  sub-purchaser  for  value,  and  deny  notice 

of  the  original  fraud  (*/). 

Illegal  motive  We  may  remark,  that  if  a  grantee  fraudulently  conceal  and 
doernot'''"  subsequently  act  on  an  intention  of  using  the  premises  for 
avoid  convey-    j^j-^  immoral  and  illegal  purpose,  this  will  not  prevent  the 

estate   from   passing  to   him  at  Law  under  the  executed 

assurance  (z). 

As  to  power  of  Lastly,  we  may  remark,  as  connected  with  the  present 
tolueT^r^  subject,  that  under  the  22  k  23  Vict.  c.  61,  s.  5,  the  Court  of 

riage  settle-  Divorce  may,  after  a  final  decree  of  nullity  of  marriage  or 
ments.  *^  ,  ^  .  ^ 

dissolution  of  marriage,  inquire  nito  the  existence  oi  ante- 
nuptial or  post-nuptial  settlements  made  on  the  parties  whose 
marriao'e  is  the  subject  of  the  decree ;  and  may  make  such 
orders  with  reference  to  the  application  of  the  whole,  or  a 
portion  of  the  property  settled,  either  for  the  benefit  of  the 
children  of  the  marriage,  or  of  their  respective  ixirenis,  as 
to  the  Court  shall  seem  fit.  It  has  been  held,  that  the 
Court  has  no  jurisdiction,  under  this  section,  to  make  an 
order  as  to  the  application  of  the  property  unless  there  is 
issue  of  the  marriage  living  at  the  time  when  the  order  is 
applied  for  {«). 

(u)  Marquis  of  Breadalhanev.  Mcir-  (//)   Grcensladc   v.   Tiarc,   17    T.cav. 

quis  of  Chandos,   2  Myl.   &  C.  711  ;  502. 

infra,  sect.  8.     Where  marriage  set-  (z)  Fcrct  v.  /////,  15  C.  T,.  207. 

tlement  rectified,  see  Bold  v.  Ilutchin-  («)  fhomns  v.  Tli<nni(s,  2  Sw.  &  Tr. 

son,  5  I)e  G.  M.  &  G.  558  ;  Rofjtrs  v.  89;  Bird  v.   Bird,  L.  ]{.  1    V.  &  i:). 

Earl,  1  Dick.  294;  Siig.  172.    Where  2.31  ;  Corranrc  v.   Currunrc,  ih.,  495  ; 

rectification    refu-sed,    see     Elv:€S    v.  Groluim   v.    Gralam    and   Orifiilh,  Ih., 

AYifes,  7  Jnr.  N.  S.  747.  711. 

(.r)  Infra,  Ch,  XVIII.  s.  8. 


.1UGIIT8    OF    VENDOR   AND   rUllClIASER.  7G  [ 

(•').)    Vfyuior'!<  rhjhls  cf  jn'c-cjiijitioii  under  luc  Lamh  Clua.'ics     Chap.  XIV. 
Consolidation  Ad,  184-5.  Sections. 


By  tlic  Lands  Clauses   Coiisulidation  Act,  1845,  tlio  pro-  ii;o.i,t«  of  pre 
motors  of  tlic  undertaking'  authorized  by  tlic  special  Act  are   ^"'l'^^^"'  &c., 

.  ^  J-  ^  )  "^"^^    of  veiulors 

required,  witlini  the  periods  thereby  prescril)ed,  or,  if  no  ""^^er  Lands 
period  be  prescribed,  vv'ithin  ten  years  after  the  expiration  soliiatLn""' 
of  the  time  thereby  limited  for  the  completion  of  the  works,  t^^iltl^i'  "' 

to  sell  such  lands  as  shall  not  ho  required  for  the  nurnoses  f"'l'"""iouH 

^  ,,  ,  X       J.    '    '     lands. 

01  the  undertaking.     Such  superiluous  lands  unless  they  be; 

situate  in  a  town,  or  bo  lands  built  upon  or  used  for  buildino- 

purposes,  are  to  bo  first  offered  to  the  person  then  entitled 

to  the  lands,  if  any,  from  which  the  same  were  originally 

severed  :  or  if  he  refuse,  or  for  six  weeks  neglect,  to  signify 

his  wish  to  purchase  the  same,  or  cannot  be  found,  tlien  to 

other  immediately  adjoining  owners :  and  unless  a  sale   be 

made   either  to  such  person,  or  adjoining  owners,  or  some 

other  person,  the  superfluous  lands  remaining  unsold  at  the 

expiration  of  such   period  are   to  vest  in,  and  become  the 

property  of,  the  owners  of  the  land  adjoining  thereto  ;  in 

proportion  to  the  extent  of  their  lands  respectively  adjoining 

the  same  (]>). 

These  sections  have  l)een  held  to  apply  to  lands  of  which  Casus  wlaro 
the  company  has  only  acquired  the  reversion,  subject  to  a  re-pui^hase 
term  (c).  The  right  of  re-purchase  is  not  merely  personal  to 
the  original  proprietors,  but  devolves  upon  future  owners  of 
the  estate  from  which  the  superfluous  lands  were  severed  (d)  ; 
and  may  be  exercised,  within  the  prescribed  period  of  ton 
years,  if  the  company  attempt  to  sell  the  lands  to  some 
other  person  (e).     It  would  seem  probable  that,  where  the 

(h)    Sec  sects.   127,   128,  and  129.  510. 

The  Metrop.  Dist.  R.  Co.  are  by  their  {</)  Lord  Carington  v.  Wycombe  I?. 

special  Acts  exempted  from  the  obli-  Co.,  L.  R.  2  Eq.  825  ;  affd.  L.   R.    3 

gations   of    these   section.^,   and  have  Ch.  Ap.  377  ;  h\it  see  Iliyhgate  Arrli- 

an  unrestricted    power  of    sale  ;    see  imi/  Co.   v.   Jccil.rs,  L.  R.  12   Eq.    9, 

Tonilla  V.  Budd,  L.  R.  18  Eq.  368.  where  the  former  case  was  not  cited. 

(c)   Moody  V.  Corhett,  L.  R.  1  Q.  B.  (e)  llkl. 

VOL.  II.  O 


arises. 
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Chap.  XLV.     land  is  iakvn  Ijv  the  company  for  other  than  tlie  authorized 

!1L-' —   purposes,  the  Landowner  may,  on  re-payment  of  a  prupor- 

tionate  price  for  tlie  land,  chaim  a  re-conveyance  (/). 

Cases  where  it       ^hc  ri<dit  of  rc-purchasc  docs  not,  however,  arise,  ^vhere 

does  not  arise.  *  .  •    •       i  i      j.   i  • 

the  compan}^,  havnig  abandoned  its  orignial  undertaking, 
uses  the  land  for  some  new  purpose,  for  which  they  have 
obtained  the  sanction  of  the  legislature  (r/) ;  nor  where  the 
enterprise  is  entrely  abandoned  (h)  ;  in  which  case,  under  the 
21Sth  section  of  G  Will.  IV.  c.  75,  tlie  abandoned  railway,  at 
the  end  of  three  years  from  the  date  of  the  abandonment, 
passes  to  the  owners  for  the  time  being  of  the  adjoining 
land  on  eitlier  side.  In  one  case,  where  the  company  used  a 
narrow  strip,  part  of  land  purchased  from  A.,  for  the  pur- 
pose of  providing  B.  with  a  means  of  access  to  his  severed 
lands,  it  was  held  tliat  this  was  an  accommodation  work 
within  the  meaning  of  the  Act,  and  that  A.  had  no  right  of 
re-purchase  as  regards  the  narrow  strip  (i). 

Where,  after  service  of  notice  to  treat,  tlie  company 
acquires  the  land  for  their  ordinary  purposes  by  agreement, 
the  landowner  does  not  lose  his  statutory  right  of  re- 
purchase, if  the  land  become  superfluous  (/i) ;  Init  the  right 
does  not  arise  where  the  company  has  accpiired  the  land  by 
agreement,  for  extraordinary  purposes  (/).  Land  which  has 
been  accpiired  and  used  for  the  purposes  of  the  company, 
will,  on  ceasing  to  be  so  used,  become  superfluous  within  the 
meaning  of  the  Act ;  and  if  not  stjld  within  the  prescriljed 
period,  will  vest  in  the  adjoining  landowners  (m).     If  a  sale 

(f)  Per  Lord  Cairns,  L.  E.  ?>  Ch.  for  tlie  winiliiig-ui)  of  a  railway  com- 

Ap.  381.  paiiy. 

((j)  AstJcij   V.   Manchester,   ,^luffuld,  (/)   Lord  Ikauchanip  v.    (/.    H'.   y,\ 

and  L.  R.  Co.,  2  De  G.  &  Jo.  453.  Co.,  L.  E-  3  Ch.  Ap.  745. 

{It)  /^mith  V.  Smit/i,  L.  R.  2  Exch.  {I)   Lord  Curiiujton  v.  Wycumle  It. 

282  ;  and  see  as  to  abandoned  lines,  Co.,  L.  R.  3  Ch.  Ap.  377. 

13  &  14  Vict.  c.   83,  s.  27  ;  and  the  (/)  City  of  Glasijoic  Union  11.  Co.  v. 

Abandonment  of  Railways  Act,  1869  Caledonian  B.  Co.,  L.  R.  2  Sc.  Ap.  IGO. 

(32  &  33  Vict.  c.  114),  which  provides  (m)  Maij  v.  if,  W.  It.  Co.,  L.  R.  7 

O.  B.  3C4. 
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is  attempted  hy  the  company  witlun  tho  prcsciiljcd  pcnod, 
the  statutoiy  riylit  of  re-purchase  at  once  arises  (??). 

The  v.'ord  "town"  has  l)cen  held  to  mean,  tlic  space  on 
wliich  the  dwelling-houses  are  Cfjllected  so  iicai-  each  other 
that  they  may  be  said  to  be  continuous ;  so  also,  an  open 
space,  occupied  as  a  mere  accessory  to  the  convenience  of  a 
dwelling-house,  would  seem  to  come  witliin  the  term  (o) ;  but 
lands  situate  within  the  limits  of  a  1,'orough,  but  lieyond  the 
mass  of  houses  forming  the  toAvn,  have  been  held  ]iot  to  be 
within  the  section  (y^). 

Lands  actuall}-  laid  out  for  Ijuilding  purposes,  or,  it  would 
seem,  let  on  building  leases,  are  lands  "  used  for  buildinof 
purposes  "  within  this  section;  but  land  whieli  is  merely  fit 
to  be  used  for  such  purposes,  even  though  it  may  Ije  unsuited 
to  any  other  purpose,  is  not  within  the  term  (q). 

A  lessee  whose  land  was  separated  from  the  superlluous 
land  liy  a  private  road,  of  which  during  his  tenancy  he  had 
the  exclusive  right  of  user,  has  been  held  to  be  an  inmie- 
diately  adjoining  owner  within  the  section  (/•).  "Where  there 
are  several  owners  Avhose  properties  immediately  adjoin  the 
superfluous  land,  it  is  divisible  among  them  I'ateal  tl}',  in  pro- 
portion to  the  frontage  of  each  property  ;  that  is  "  the  length 
of  the  line  of  contact  of  each  property,  if  such  line  was  made 
straight  from  the  point  of  intersection  of  the  boundaries  on 
one  side,  to  the  point  of  intersection  of  the  two  boundaries 
on  the  other  side  "  (.s). 


Chap.  XIV. 
Sect.  3. 


Meaniny  of 
tlie  word 
"  towu  "  in 
these  sections; 


of  lands  "  used 
for  building 
pui-poses  ;" 


of  "  adjoining 
owners." 


(/()  L.  cO  .S'.  W.  I!.  Co.,  App.  V. 
Blachnore,  rcsp.,  L.  R.  4  E.  k  Ir. 
Ap.  610  ;  Lord  Carimjlon  v.  Wi/cowbe 
R.  Co.,  vhi  si'jDrd. 

(o)  Elliot  V.  South  Devon  R.  Co.,  5 
Rail.  C'a.  500  ;  see  Ex  parte  the  Ju- 
camhcnt  of  Brompdon,  5  De  G.  &  H. 
G2<3. 

{p)  Lord  Car iwj to II  v.  ]]'i/corithc  11. 
Co.,  ]..  R.  2  Eq.  825  ;  affd.  L.  R.  3 
Cli.  Ap.  377.  See  too  Coventry  v. 
London,  Brighton,  and  S.  C.  R.  Co., 
L.  R.  5  Eq.  104,  where  land  in  a 
suburban  district  was  held  not  to  be 
5n  ft  "  town."     See  too  Z.  iC-  8.  W.  R. 


Co.,  app.,  V.  Blachnore,  reap.,  uhi 
supra,  where  land  at  Tedtlington, 
close  by  the  railway  station,  was  held 
not  to  be  in  a  "towu."  The  excep- 
tion is  omitted  from  some  of  the 
jirivate  Acts. 

(7)  Covcidrij  V.  London,  Brlyhton, 
and  S.  C.  R.  Co.,  L.  R.  5  Eq.  104  ; 
L.  <(■  .^'.  W.  R.  Co.,  App.,  V.  Bhicl-rnorc, 
rcsj).,  uhi  supra. 

()•)  Coventrij  v.  London,  Br/jhton, 
and  S.  C.  R.  Co.,  uhi  supra. 

(s)  Per  curiam,  in  Moody  v.  Corbel  I, 
L.  R.  1  (i.  B.  510.     See  too  Suiilh  v. 
Snuth,  L.  R.  3  Ex.  282,  287. 
c  2 
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Chap.  XIV.         The  riglit  of  pre-emption  above  noticed  would  .soeiu  not  to 
■'__5!!.'l^l__  affect  a  contract  entered  into  with  a  third  party  for  the  sale 
of  superfluous  land,  if  the  offer  to  the  parties  entitled  to  pie- 
emption  ho  made  and  rejected  before  conveyance  (f). 


Section  4.       (4.)  Vendo,-s  yeniedlei  at  Law  mid  ui  EnaUijon  parchasers 

Vendor',  re-  COVCnailts. 

me  lie-!  at  Law 

andinEqnity        y^r,,    |^.^^,^    already   Seen  that  covenants  are    occasionally 

on  pnrjhascr  s  ■' 

covenant.-:.  cntcrcd  into  as  well  by  the  purclmser  VNdth  tlie  vendor,  as  by 
the  vendor  Avith  the  purchaser ;  and  that  such  covenants  will, 
in  E(|uity,  l)ind  a  purchaser  who  accepts  the  benefit  of  a 
conveyance,  although  he  do  not  execute  it  (u). 

Purchaser's  Coveupaits  entered  into  by  purchasers  are  of  three  descrip- 

how^cTassiiicd.  tions  :  first,  such  as  relate  to  interests  possessed  or  acc|uired 
by  the  covenantee  in  the  purchased  land,  independently  of  the 
covenant — e.g.,  a  covenant  to  pay  a  rent-charge  issuing  out 
of  the  land,  or  to  maintain  a  road  or  other  easement  over  it. 
Sccondh^  such  as  are  not  connected  with  any  such  interests 
in  the  purchased  land,  but  which  restrict  or  limit  its  mode  of 
enjoyment  by  the  purchaser  and  his  representatives, — c.  <j., 
that  the  land  shall  not  be  built  upon  or  planted,  or  shall  l^c 
l)uilt  upon  or  planted  only  in  a  particular  manner — and 
thirdly  covenants  relating  to  the  producti<jn  an;!  custody  of 
the  title  deeds  (,i). 

As  respects  As  respects  covenants  of  the  first  class  it  is  not  perfectl}' 

thlTsfclass.  clear  (,?/)  whether  they  run  with  the  land,  so  as  to  be  enforce- 
able by  the  vendor  or  his  representatives  against  each 
successive  owner.  The  hardship  and  inconvenience  which 
would,  in  many  cases,  result  from  holding  that  an  alienee  is 
to  be  IjoTuid  Ijy  a  covenant  of  the  very  existence  of  which  he 

(I)  London  and  Grcenwhh  R.  Co.  v.  vol.   i.,   3rd  edit.,  p.   116,  where  the 

(hodcluld,  8  Jur.  455,  V.-C.  E.  Keport  is  given  in  cxtcnso  ;  and  see 

(/<)  SujprCt,  p.  502.  p.  137,  et  seq. 

(x)  See  Third  Report  of  Real  Pro-  ( ?/)  I  bid. 
perty  Commissioners,  and  Dav.  Ct'n\-. 
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ma}'  liavo  l,>oi'3i  ij^-norant,  is  frequently  alleged  as  a  reason  why  Chap.  XIV. 
the  burthen  of  such  a  covenant  should  not  he  held  to  run  ^^'^^'  ^' 
with  the  land.  Upon  the  whole,  liowever,  it  seems  the 
sounder  opinion  that  such  a  covenant,  if  it  ho  reasonable,  may 
be  enforced  ao-ainst  the  successive  owners  of  the  land,  even 
thoui;-h  "the  assigns"  are  not  expressly  named  (:):  but  in  order 
that  it  may  have  this  eifect,  it  is  essential  that  the  alioieo, 
against  whom  the  covenant  is  sought  to  be  enforced,  should 
have  the  estate  of  the  original  purchaser  (a).  Where  this  is 
not  the  case — as  where,  in  a  conveyance  to  A.  in  fee,  to  such 
uses  as  B.  shall  appoint,  and,  in  default  of  appointment,  to  the 
use  of  B.  in  fee,  B.  covenants,  for  himself  his  heirs  and  assigns, 
Vvdth  the  vendor  for  pa^-nient  of  a  rent-chaig-e  issuing  out  of 
tlie  lau'h  and  aftorward.s,  in  exercise  of  his  power,  appoints 
to  G. —  it  is  settled  that  n.o  action  upon  tlie  covenant  will  lie 
against  the  alienee  (6).  In  the  case  just  put,  (J.  takes,  not  a.s 
transferee  of  B.'s  estate,  to  wliich  the  liability  to  pay  the  rent- 
charge  Avas  annexed  ;  but  as  appointee  under  a  power,  the 
exercise  of  wliich  defeated  B.'s  estate. 


Furtlier,  i]i  order  that  covenants  of  the  lirst  class  may  be  L<-'g;il  privity 
legally  enforceable  against  the  alienee  of  the  purchaser,  it  onkr  tiuir 
v/ouM  seem  to  be  essential  that  they  should  be  entered  into  ^^'9'  "^'Y,'^" . 

•^  ciiforcealjle  at 

with    a  legal    owner  (c).     For  example,  on    the  sale  of   an  Law.  b'emhlc. 
equity  of  redemption,  the  purchaser's  covenants  entered  into 
with  the  mortgagor  would,  for  the  want  of  privity  of  estate 
Ijctween  him  and  the  purchaser,  be  mere  covenants  in  gross, 
and  not  landing  on  successive  owners  of  the  land  (d). 


(■-)  S<Jo  a.s  to  l/iiis  the  fiiot  re.swliitiuu 
in  SiKTirers  case,  1  Sin.  L.  C,  p.  45, 
6th  edit.  ;  Minshidl  v.  Oalces,  2  H.  & 
N.  793;  Morland  v.  Cool:,  L.  R.  G  E.i. 
252. 

(a)  Sug.  5S0. 

{h)  lloach  V.  Wndham,  G  Ea.  2S0  ; 
see  comments  on  this  case  in  Child  v. 
Dov/jlas,  2  Jur.  N.  S.  950,  952  ;  and 
see  Sug.  580  et  scq. ;  Spoor  v.  Green, 
L.  R.  9  Exch.  99.  As  to  M-hether 
the  alienee  of  only  a  part  of,  or  an 
nmlividcd  interest  in,  the  laml  \vniild 


incur  a  proportionate  liability,  see 
and  consider  Mo^eron  v.  Doirson,  5 
B.  &  C.  479  ;  Curtis  v.  Sjntly,  1  Bing. 
N.  C.  7'jC,,  7C0. 

(f)  Wdb  V.  nusscll,  3  Term.  Rep- 
395.  This  v.as  the  case  of  a  lease, 
hut  tlie  same  principle  seems  to  apply 
to  tlic  ordinary  case  of  vendor  and 
purchaser. 

(d)  Sugd.  5S4  ;  and  see  further,  on 
the  subject  of  privity  of  cst.ate,  infrC', 
p.  778. 


'GO 
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Chap.  XIV. 
Sect.  4. 

As  respects 
covenants  of 
the  second 
class. 


As  respects  covenants  of  tlic  second  class  it  appears  to  be 
extremely  doubtful  (c)  wlietlier  tliey  can,  at  Law,  be  en- 
forced against  an  alienee,  although  "  assigns  "  be  expressly 
named  in  the  covenant  (/) ;  and  the  extreme  subtlety  of 


(c)  See  Third  Report  of  Real  Pro- 
perty Com.  ;  2  IMyl.  &  K.  545  ;  and 
Ex  jwte  Ralph,  1  De  G.  219. 

(/)  Sed  aliter  in  the  case  of  a  de- 
mise, SjKnccTS  case,  5  Rep.  IG ;  1 
Sm.  L.  C.  p.  45,  6th  edit.  It  seems 
very  difficult  to  supjiort  the  secoirl 
resolution  in  Spencer's  casp,  viz.,  that 
a  covenant  which  would  bind  the 
assignee  of  a  lease,  if  he  were  named, 
does  not  where  he  is  not  named,  and 
the  covenant  relates  to  something  not 
in  esse  at  the  date  of  the  demise,  as 
the  erection  of  a  wall  upon  the  land. 
If,  where  the  covenant  relates  to  "a 
thing  in  existence  parcel  of  the 
demise,"  the  assignee,  though  not 
named,  is  bound  by  reason  of  the 
privity  of  estate,  he  ought,  for  the 
same  reason,  to  1)0  boiuid  wliere 
the  covenant  relates  to  a  thing  not  in 
existence,  but  which,  when  it  comes 
into  existence,  will  be  annexed  to  the 
land ;  in  either  case,  as  he  takes  the 
benefit,  so  ought  he  also  to  Ijear 
the  burthen  of  the  lease.  The  dis- 
tinction, however,  though  the  autho- 
rity for  it  has  frequently  lie  en 
questioned,  is  too  well  settled  to  be 
easily  abolished  :  see  Minsk  all  v. 
Oalts,  2  H.  &  N.  793  ;  4  Jur.  N.  S. 
169.  It  has  been  decided  that  a 
covenant  by  a  lessor  to  build  a  house 
on  the  demised  land,  or  to  indemnify 
the  lessee  against  specified  liabilities 
will  not,  at  Law,  bind  the  assignees 
of  the  reversion  if  not  expressly 
named  ;  Dovjldy  v.  Boirman,  (in 
error,)  Exch.  Ch.,  affirming  the  judg- 
ment of  the  (,).  B.,  11  (i.  r..  441  ; 
nor  scmble,  even  if  named  ;  sec  judg- 
ment :  but  a  covenant  by  lessee  to  rc- 
l^air  binds  the  assignees,  although  not 
named  ;  Marti/n  v.  Clue,  18  C^.  B.  661 ; 
22  L.  .1.  Q.  r>.  1  17  :  even  where  it  is 


in  form  a  covenant  to  repair  buildings 
not  erected  at  the  date  of  the  demise  ; 
MinshiiU  v.  Oal-es,  tihi  supra  ;  so,  also, 
a  covenant  to  repair,  renew,  and  re- 
place   tenant's    fixtures,    Williams  v. 
Earh;  L.  R.  3  Q.  B.  739  ;   (in  this  case 
the  "  assigns  "  were  named,  but  the 
decision    was     not     rested    on    this 
ground ;)     so,    a    covenant    to     keep 
buildings  situated  within  the  bills  of 
mortality  insured    against   fire,   inas- 
much as  by  aid  of  the  14  Geo.  III. 
c.  78,  the  covenant  for  insurance  was 
tantamount  to  a  covenant   to  repair 
existing    buildings  ;    so,  a    covenant 
against  a  specified  user  of  the  land, 
Willcinson  v.   E<yjers,  12  W.  11.  119  ; 
so,  a  covenant  not   to  assign  without 
licence,  Williams  v.  Earlc,  uhi  supira  ; 
see  also  West  v.  Dobb,  L.  R.  4  (^  B. 
634  ;  L.   R.  5  Q.   B.   460  ;    Varleij  v. 
Coppard,  L.  R.  7  C.   P.   505,  case  of 
assignment    by    one    of    two    lessees 
(partners)  of  his  share  to  his  co-lessee, 
on  a  dissolution  of  the  jjartnership  ; 
and  see  other  cases  cited  in  notes  on 
Spencer'' s  case,  Sm.  L.  C.  p.  45,  6th  edit. 
A  condition  of  re-entry,  if  the  lessee, 
his   executors,   administrators,  or   as- 
signs, should  be  convicted  of  an  offence 
against  the  game  laws,  does   not  run 
with   the  land  so    as    to    enable    an 
assignee  of  the  reversion  to  maintain 
ejectment  :  Stevens   v.   Coj:>p,  L.  R.  4 
Exch.  20  ;  comjiare  Hooper  v.   Clarl-, 
L.  R.  2  Q.  B.   200.     A  covenant  by 
the  lessor  of   a   pid:)lic-house,  not  to 
builil  or  keep  any  house  for  the  s-ale 
of  spirits,  (tc,  within  a  specified  dis- 
tance  of    the   demised   premises,   has 
bei;n  held  not  to  run  with  the  rever- 
sion   so    as    to  bo  enforceable   by  an 
assignee    of    the     lease ;     Thomas    v. 
Ilai/icard,  I/.  R.  4  Exch.  311. 
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the  distinction  which  is  draAvn  Ijetween  covenants  wliich     Chap.  XTV. 

1  Hect.  i. 

do,  and  those  which  do  not,  run  Avitli  the  land  at  Law,  and 

the  little  recourse  which  has  been  had  to  the  legal  remedy 
of  an  action  npon  the  covenant,  have  tended  to  increase  the 
doubt.  Upon  tlie  whole,  the  better  opinion  seems  to  be 
that  covenants  of  the  second  class,  even  where  not  wholly 
repugnant  to  the  policy  of  the  law,  as  creating  a  perpetuity, 
or  as  in  undue  restraint  of  trade,  do  not  run  Avith  the  land 
so  as  to  be  enforceable  against  an  alienee  of  the  purcliaser. 

It  was  at  one   time   even   doubtiMl  Avhetlu'r  a   (,*ourt  of  Equity  will 

,  .      .  restrain  a 

E(|uity  could  give  to  a  covenant  ot  this  description  a  more  breach  l.y  thu 

extensive  operation  than  was  allowed  to  it  at  Law,  so  as  to  '  ^  ^^  > 

bind  an  alienee  who  was  affected  witli  notice  of  it  (r/) :  but 

it  is  now  wull  SL-ttled,  that   though  tlie  covenant  may  not 

run  with   the  land   at  Law,  and  may  not  even  purport  to 

Ijind  the  assigns,  the  Court  will  restrain  a  breach  by  the 

alienee  (h) ;  on   the  ground  that  he  ought  not  to  be   per-   if  'i.c  have 

^   ■'  '  '='  _  °         ,  •  1       1        notice  of  tlie 

mitted  to  use  the  land  in  a  manner  inconsistent  with  the   covenant; 

contract  into  which  his  vendor  entered,  and  with  notice  of 

which    he    has    himself    purchased :    and    the   liability,    in 

Equity,  of  the  alienee  does  not  depend  upon  any  question 

of  the   technical  distinction  l)etween  covenants  wliich   do, 

and  those  Avhich  do  not,  run  with  the  land  at  Law  (/). 

Nor  Avill    Eriuity  refuse    to    interfere,  even   though    the  even  th.-u-h 

it  may  be 

covenant  may  be  invalid  at  Law,  as  creating  a  perpetuit}^  invalid  at 
or  as  being  in  unreasonable  restraint  of  trade.     Thus,  where 
a  brewer  sold  a  piece  of  freehold  land,  and  the  purchasers 

(y)  Collins  V.  Plumb,  16  Vcs.  4.54,  also  ScJtrciher  v.    Creed,  10  Sim.   0  ; 

AGO;  Keppcll  X.  Ballcij,  2  My\.  &Ke.  ITMhon    v.     CopP'"'^^>   29    Beav.    4; 

517.  "  Parlcr   v.    W^lc,  1   H.    &  M.   107  ; 

{!<)   Whatman  Y.Gibsnn,  9  Him.  196;  Rohson    v.    Flight,    13    W.    11.    19.5; 

Mann    v.    Stephens,   1.5    Sim.    377  ;  Wilson  v.  Hart,  L.  R,  1  Ch.  A\\  4G3  ; 

affirmed  on  appeal,  379  ;  TuJkv.  Mox-  2  H.  &  M.  551  ;  Catt  v.  Tourte,  L.  E. 

haij,  11    Beav.    571  ;    2    Th.    774  ;  4,Ch.  Ap.  654. 

Patching  V.  Duhhins,  Kay,  1  ;  affirmed  (/)  Talk  v.  Mocha;,;  2  Th.  774,  777  ; 

by  C.  A.,  Coles  v.  Sims,  Kay.   50  ;  5  Kmtcs  v.  Lyon,  L.  E,.  4  Ch.  Ap.  21S, 

De  G.  ]\I.  &  G.  1  ;  and  .see  Ilemimj-  222  ;    Jaij   v.   Richardson,  30  Beav. 

v:ay    v.    Fernandcs,    11     Sim.    228  ;  503  ;  and  see  Bovxs  v.  Law,  L.  B.  0 

Bristov:   v.    Wood,    1  Coll.   480  ;    sec  E-p  G30  ;  Carter  v.  WilUams,  ib.  078 


res  EFFECT  OF  COXVEYAXCE  OX  RELATIVE 

Chap.  XIV.     covenanted  that  the  vendor,  his  heirs  and  assigns,  should 
'-^ have  the  exclusive  right  of  supplying  beer  to  any  public- 


house  erected  upon  it,  but  there  was  no  covenant  by  the 
vendor  to  supply  the  beer,  an  alienee  of  the  purchaser  vas 
restrained  from  supplying  his  own  beer  to  a  puljlic-house 
which  he  had  erected  upon  the  land  (/i). 

As  to  restric-         A  question  not  unfrequently  arises,  on  the  sale  of  a  build- 

tive  covenants    .  _ 

on  sale  of  a       mg  estate,  as  to  the  devolution  of  the  benefit  and  burthen 
estate. "  ^^  covcnants  of  this  description.    Where  the  estate  is  already 

laid  out  for  building  purposes,  and  the  contemporaneous 
j^urchasers  enter  into  mutual  restrictive  covenants,  it  is 
clear  that  all  who  take  under  them  with  notice  arc  e(jually 
bound  (/) ;  so,  where  on  the  sale  of  a  building  estate  in  lots, 
each  piu'chaser  covenants  only  with  the  vendor,  it  would 
seem  that  the  latter  is  a  trustee  in  I'cspect  of  the  covenants 
for  the  benefit  of  all  the  purchasers,  and  that  each  has  an 
equity  to  compel  their  observance  (m). 

Are  not  in  the  In  Child  V.  Dov/jlas,  Vice-ChanccUor  Wood  a2:)pears,  at 
reservation  to  fli'st,  to  havc  Considered  that  where  land  in  settlement  is 
the  vendor.  ^q\(X^  the  purchaser's  covenants  of  this  description  are  analo- 
gous to  a  reservation,  and  enure  to  the  benefit  of  all  parties 
interested  under  the  settlement  {n) :  and  that  subsequent 
purchasers  of  other  parts  of  the  estate  may  enforce  them, 
although  they  buy  in  ignorance  of  their  existence.  This 
opinion  Avas  expressed  upon  tlic  granting  of  an  interim 
injunction,  which  was  afterwards,  though  on  other  grounds 
dissolved  by  the  Court  of  Appeal  (o).  At  the  final  hearing, 
the  Vicc-Chancellor,  referring  to  his  former  decision,  seems 
to  have  entertained  a  doubt  as  to  what  arc  tlic  mutual 
rights  of  parties,  each  of  Avhom  has  covenanted  with  the 
\end(jr,  but  wlio  have  not  covenanted  with  each  other,  nor 

(/.•)  Ca/t  V.  Toiirlc,  L.  E.  4  Ch.  Ap.  case  of  i)artition  ;  and  compare  Carter 

G5i.  V.  Williams,  L.   R.  9  Eq.  678,  where 

[l)  Whatman  v.  Gibson,  9  Sim.  196 ;  the   tenant  was    held    not    to    have 

O'/t'S  v.  <S7ws,  Kay,  56  ;  5  Dc  G.  M.  notice  of  the  restrictive  covenant.        Stf^/ta-nutty 

&  G.  1  ;  and  see  Wtsta-n  v.   MrDcr-  (w)  Eastwood  v.  Lerer,l2W.llA95iy<'»i<  L.R  n 

molt,  L.  R.  1  Eq.  499  ;  2  C;h.  Ap.  72  ;  {n)  Child  v.  Doujlas,  Kay,  5G0.         ^^3^. 

Mn-rlunl  v.  C<wl;  Tv.   ]J.  (J  E.j.  2;'2,  a  [o)  ,S'.  C,  5  Dc  G.  M.  &  G.  739. 
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taken  any  covenant  from  the  vendor  to  themselves  (ji).  Chap.  Xiv. 
In  a  later  case  {q)  the  subject  was  considered,  and  the  ^'^^^' 
prior  authorities  reviewed,  by  the  Court  of  Appeal ;  and  it 
was  laid  down,  that  restrictions  of  this  sort  5,re  not  in  the 
natiu-e  of  a  reser\-ation  to  the  vendor,  devolving  on  his 
S'jVjsequent  purchasei-s  as  attached  to  the  property ;  but  are 
enforceable  in  Equit}^  as  entirely  depending  on  the  contract 
and  intention  of  the  parties ;  and  only,  it  would  seem,  where 
they  relate  to  a  dealing  with  the  land,  according  to  some 
prescrilxid  plan;  as  where  they  form  part  of  an  existing 
Ijuil'ling  scheme :  and  this  seems  the  sounder  ^•iew.  In  the 
case  ju/>t  referred  to,  A,  sold  part  of  an  estate  to  B.,  who 
entered  into  restrictive  covenants  for  himself,  his  heu-s,  and 
asj^igns,  with  A.,  his  heirs,  executors,  and  administrators,  as 
to  the  buildings  to  be  erected  thereon,  but  there  were  no 
similar  covenants  by  A.  in  respect  of  the  land  retained ;  nor 
was  there  any  general  building  scheme  affecting  the  pro- 
perty. A.  subsequently  sold  other  portions  of  the  estate  to 
different  pui-chasers,  and  afterwards  lx)ught  back  from  B. 
the  lot  which  he  liad  sold  to  him.  It  was  held,  in  a  suit 
for  specific  performance,  that  the  benefit  of  B.'s  covenants 
did  not  pass  to  A.'s  other  purchasers;  and  that  persons 
claiming  through  A.  could  make  a  good  title  to  the  re- 
purchased land,  discharged  from  the  covenants.  In  this  case, 
there  was  no  evidence  to  show  whether  the  other  pur- 
chasers bought  with  notice  of  B.'s  restrictive  covenants,  or 
were  themselves  sirnilarl}'  bound. 

But,  in  order  tiiai  an  alienee  may  be  bound  in  Equit}-,  it  Coiii5tructive 
is  not  necessary  that  he  should  have  formal  notice  of  the  ^^*^nt  suffi- 
covenant.     Mere   constractivc  notice  will  be   sufficient  to  cienttobind 

the  alienee  in 

bind  him  (>•)  ;  and  an  omission  on  his  part  to  satisfy  himself  Equity, 
as  to  the  nature  of  his  vendor's  title,  ma}'  render  him  liable 
for  an  unconscious   breach  of   the   covenant.     In  a  late 

ip)  S.  C,  2  Jut.  X.  S.  950,  952.  1C7  ;  Hohson  v.  F-lykt,  13  W.  E.  195  ; 

(</)  Keatci  T.  Lyon,  L.  E.  4  Ch.  Ap.  but  as  to  not  extend;ng  the  doctrine 

218  ;  and  see  Rurrison  t.  Good,  L.  E.  of  constructive  notice  in  this  respect, 

11  Eq.  333,  and  cases  there  cited.  see   C'^irter  v.  IViUiamx,  L.  R.  9  Eq. 

(r)   Parker  v.    Wliyte,  1    H.  &  il.  GTS,  632. 
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^^Stct^r^'    case  (s),  a  yearly  tenant,  ^vitliout  express  notice  tliat  liis  land- 

lord  was  bound  by  a  covenant  not  to  use  tlie  premises  as  a 

bcersliop,  was  restrained  from  doing  so;  upon  the  ground  that, 
altliough  only  a  yearly  tenant,  he  was  as  much  bound  to 
inquire  into  his  landlord's  title,  as  if  he  had  been  the  pur- 
chaser of  a  larger  interest  (f).  So,  too,  an  underlessee  has 
been  held  to  be  bound  b}^  covenants  in  the  original  lease  of 
which  he  had  no  actual  notice,  on  the  ground  that  he  ought 
to  have  satisfied  himself  as  to  his  lessor's  title  (u) :  and,  in 
a  recent  case,  where  a  purchaser  of  the  fee  simple  entered 
into  restrictive  covenants  as  to  the  user  of  the  land,  and 
afterwards  granted  a  lease  which  did  not  contain  an/  similar 
prohibition,  the  lessee,  though  he  had  no  actual  notice  of 
the  covenants,  was  restrained  at  the  suit  of  the  original 
vendor  from  committing  a  breach  (./;). 

Dama^'csmay  -jj^q  primary  equitable  remedy  is,  as  we  have  seen,  an 
awarded  under  injunction  to  restrain  a  breach  of  the  covenant ;  but  now,  by 
Lord  Caii-ns'     ^^^^^  ^^.^^^^,  ^^^  ^^1  &  99  Vict.  sect.  2),  the  Court  may,  in 

all  cases  Avhere  it  has  jurisdiction  to  entertain  an  application 
for  an  injunction  against  a  breach  of  covenant,  or  against 
the  commission  or  continuance  of  any  wrongful  act,  award 
damages  to  the  party  injured,  either  in  addition  to,  or  in 
substitution  for,  such  injunction ;  and  such  damages  may  be 
awarded,  even  though  not  specifically  charged  (y) :  but  not 
after  a  decree  has  been  already  made  (z).  But,  unless  the 
Court  had  jurisdiction  to  entertain  a  suit  for  injunction  at 
the  time  when  the  bill  was  filed  {((),  it  is  now  well  settled 
that  it  cannot  give  damages  (6)  :  and   it  would  seem  to  be 

(*•)  Wilson  V.  JIart,  2  H.  &  M.  551;  Clements  v.  Welles,  ubl  siqird. 

affd.  L.  R.  1  Ch.  Ap.  463  ;  in  this  (x)  Fcihlen  v.  Shiter,  uU  svpra. 

case  the  tenant  appears  to  have  known  {y)  Culton  v.  Wyhl,  32  Beav.  266. 

that  there  was  some  restriction  ;  com-  {z)    Corporation  of  Ihjthe  v.  East, 

pare  Willieuns  v.  Carter,  uhi  supra.  L.  E.  1  Eq.  620. 

(t)  See  too  Clements  v.  Welles,  L.E.  [")  See  Davenport  v.   Rijlands,  L. 

1  Eq.  200  ;  Morland  v.  Cool;  L.  R.  G  R.   1   E<j.    302,   where   an   infringed 

Eq.  252  ;  Feildcn  v.    Filntcr,  L.    H.  7  patent  expired  pending  the  litigation. 

Eq.  523.  C^)  Ilindliy  v.  Emery,  L.  R.  1  Eq. 

(it)    Parhr  v.    Whjte,  1  H.  &  M.  52  ;  Durell  v.  Pritchard,  L.  R.  2  Ch. 

1G7  ;  and  see    Wilson  v.  Hart,  L.  R.  Ap.  244  ;  Letrers  v.  Earl  of  Shoftes- 

1  Ch.  Ap.  463  ;  2  IL  &  JI.  5.'il  ;  and  hm-y,  L.  R.  2  Eq.  270. 
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di.s3rjLiouaiy  witli  tlio  Court,  wli-tlici'  it  will  awanl  ilnuiages,  Chap.  XIV. 
or  li3ave  tho  plaiutili"  to  oLtaiii  tliciu  at  Law  (c).  Where  the  ^^^^'  ' 
plaintiff  is  entitled  to  an  injunction,  the  Court  will,  in 
addition,  award  damages  in  respect  of  past  breaches  of  the 
covenant  (d)  ;  or  in  substitution,  Avhcre,  since  the  iiling  of 
the  bill,  an  injunction  has  become  impossilde  (<") ;  or  where 
the  plaintitl"  has  been  guilty  of  •  laches  (/) ;  or  where 
damages  are  the  more  appropriate  remedy  (//).  When  the 
Judicature  Act,  1873,  comes  into  operation,  which  will  ])i-o- 
bably  happen  before  these  pages  come  before  the  Profession, 
the  jurisdiction  to  award  damages  will  not,  it  is  conceived, 
any  longer  depend  on  the  case  being  a  proper  one  for  relief 
by  way  of  injunction  (A). 

We    may  here    remark   that    the   power  of   the    County   No  mudy  l.y 
Courts,   under  the   Acts,  conferring  on   them   an  eipii table   thc"cwin"y" 
jurisdiction  to  issue  orders  in  the  nature   of  injunctions,  is   ^'°"'"*^- 
confined   to   cases   where     an    injunction   is   requisite    for 
granting  relief  under  their  otlier  heads  of  equitable  jurisdic- 
tion ((') :  so  that,  even  in  cases  where  the   injury   sustained 
by   a   breach  of  covenant  is  merely  nominal,  the  proper 
remedy  is  still  by  a  suit  in  the  High  Court  of  Chancer}'. 

The  Court  will  not,  in  general,  grant  an  injunction  where  "When  the 
it  is  evident  that  no  real  damage  is  likely  to  be  sustained,  or  J^'^^^^^  ^rviLi. 
where  the  circumstances  Avhich  were'^contemj)lated  when  the 
covenant  w^as  entered  into  no  longer  exist.  Thus,  the  Court 
has  refused  to  enforce  specific  performance  of  a  covenant 
against  the  erection  of  buildings,  where  the  plaintirt"  had 
himself  erected  buildings,  the  efiect  of  which  was  to  destroy 
those  very  advantages  which  the  covenant  was  intended  to 
maintain :  so,  where  the  leases  of  an  estate  contained  cove- 
nants by   the  lessees  which  Avere   intended    to  be   for  the 

('■)   DiireU  V.  Prltrhard,  uhi  supra.  Aio.      A.s  to  tlio  mode   of   assessing 

{d)  IlualJetj  V.  lunerij,  ubl  siij^rd,  damages,   see  sect,   2,   and  Morgan's 

(>')  C'aHon  v.  Wi/Id,  32  Beav.  206,  Ch.  Acts,  264,  265. 

(/)  Scuor  V.  Rnrson,  L.  E.   3  E.j.  (/()  36  &  37  Vict.  c.  06,  sect.  2i. 

330,  not  a  case  under  a  covenant.  (/)  See  28  &  29  Vict.  c.  00,  s.  L 
(.'/)  M'(rl!ii  V.  Ih'idoii,  T..  R.  2  I^i. 


772  EFFECT  OF  CONVEYANCE  OX  RELATIVE 

Chap.  XIV.  general  benefit  of  the  property  {e.g.,  covenants  to  Luild  upon 
^^''^-  ^-  an  uniform  plan),  and  the  landlord  let  loose  some  of  his 
tenants,  the  Court  would  not  at  his  suit  restrain  a  similar 
infringement  of  the  covenants  ])y  the  others  (/.■).  So,  where 
on  the  sale  of  a  building  estate  in  lots,  tlie  purchasers 
entered  into  restrictive  covenants  with  the  vendor,  and  also 
inter  se,  and  the  vendor  permitted,  without  interference, 
material  breaches  of  the  covenant  to  be  committed  by  some 
of  the  purchasers,  it  was  lield  tliat  he  could  not  enforce 
them  against  a  purchaser  who  bought  offer  the  breaches 
had  been  committed ;  and  the  fact  that  there  were  mutual 
covenants  between  the  purchasers  was  nut  considered 
material  (/j.  Where  a  lease  of  a  house  contained  a  covenant 
by  the  lessee  to  use  it  as  a  private  dwelling-house  only, 
with  a  proviso  that,  if  any  of  the  adjoining  houses  of  the 
lessor  should  be  turned  into  sliops,  the  lessee  might  convert 
the  demised  premises  to  a  similar  use,  and  one  of  the  ad- 
joining houses  v\'as  subsequently  let  to  a  photographer, 
who,  without  making  any  structural  or  architectural  altera- 
tions in  the  building,  used  the  front  ground-floor  room  for 
the  display  and  sale  of  photographs  and  albums,  it  was  held 
that  this  was  a  conversion  into  a  shop,  and  that  the  lessee 
vras  discharged  from  his  covenant  (ni). 

In  doubtful  Restrictive  covenants  of  this  kind,  being  as  against  com- 

^^^^^'  mon  right,  are  in  doubtful  cases  construed  favourably  to  the 

covenantor.  Thus,  where  the  covenant  was  not  to  use  the 
building  "  as  a  public-house  for  the  sale  of  beer,  Avine,  malt 
liquors,  or  spirits,"  it  was  held  that  the  sale  of  beer  by  retail, 
under  a  licence  not  to  be  drunk  on  the  premises,  was  not  a 
breach  of  the  covenant  (n).  So,  a  covenant  not  to  be  en- 
o-arred  in  a  specified  trade,  "  or  in  any  matter  relating 
thereto,"  within  a  given  district,  does  not  prevent  the  cove- 
nantor lending   money  to  persons  engaged   in  that    trade 

(k)  JlojKr  V.  V,';u!ams,  T.  &  R.  18.  (»)  ^case  v.  Coals,  L.  E.  2  Eq.  GS8, 

{I)   Peck  V.  Mnttlicv:s,   L.  11.  3  Eq.  Avhich  see,  as  to  the  meaning  of  the 

g]5_  vord  "public-house  ;"  see,  too  Fciklcn 

{,n)    Wl'Jdnson  v.  I^orfcrs,  2  De  G.  v.  Slater,  L.  E.  7  Eq.  523. 

J.  &  S.  G2. 
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within  thv  pruliil.itcd  limits  ;  even  tliou^li  tlio  niurtgagur's  Chap.  XIV. 
only  means  of  ro-paymcnt  arc  out  of  the  profits  of  the  ^^"^^  ^^ 
trade  (o) ;  nor  does  it  prevent  him  from  selling-  houses 
within  the  district  for  the  purposes  of  the  prohibited 
trade  (/>).  But  a  covenant  in  a  lease  of  cellars  under  a 
chapel,  that  they  shall  l)e  used  "as  for  wine-cellars  only, and 
not  for  lidenueiLt  ur  barlui"  has  heeii  held  to  he  broken  by 
their  user  for  the  storage  and  sale  of  beer  and  spirits  (7). 

Ac(paiesconce,  or  even  partieipatioji,  in  trivial  Ijreaches  of  Where  there 
the  covenant,  v^dll  not  of  itself  depris-e  a  person  injured  by  !;«'x|itsJcncc. 
a  substantial  breach  of  his  equital^le  remedy.  Thus,  in  a 
modern  case,  where  each  of  several  owners  of  houses  in  a 
row  had  entered  into  restrictive  covenants  with  the  owner  of 
the  building  estate,  as  to  building  or  planting  trees  upon 
their  properties,  an  injunction  was  granted  at  the  suit  of  the 
owner  of  one  house  restraining  a  breach  of  the  building 
covenants,  notwithstanding  that  the  plaintiif^  and  the  other 
owners  had  committed  breaches  of  the  covenants  as  to 
planting,  which  had  not  been  interfered  with  (y) ;  and  it 
was  held  that  he  might  obtain  relief  A\'ithout  Ijringing  the 
other  owners  Jjefore  the  Court  (s) ;  nor  is  the  principle  of 
acquiescence  to  be  carried  so  f\ir  as  to  hold  that  a  man  who 
has  permitted  one  infringement  is  bound  to  pernnt  another  (/). 
What  degree  of  acquiescence  will  be  a  sufficient  bar  to  relief, 
must,  in  each  case,  depend  upon  the  nature  of  the  breach  ; 
as,  e.  (J.,  whether  it  is  incuraijle,  or  merely  temporary  {n). 
In  one  case,  where  the  covenant  vras  not  to  use  tlie  house 
"  as  a  public-house,"  and  the  breach  was  manifest,  a  delay  of 

{»)  ninl  V.  Lde,  ]  H.  &  M.  3:3S.  W.   E.    195  ;    and   S3e   Thompsm    v. 

( i'^  I^'-  J/aJceuin,  a  cas3  at  Law. 

(7)  Turner  V.    Marriott,   V.-C.   K,  (0  Per  L.  J.  Turner  in  Lloyd  y.  L. 

31   July,   ISsJi;.     As  to  covenants  in  C.  it  D.  II.  Co.,  2  De  G.  &  S.  o7S. 
restraint  of  trade,   see  Leather   Cloth  (u)  See  Kemp  v.  Sober,  1  Sim.  N.  E. 

Co.  V.  Lorsmt,  L.  E.  9  Eq.  315.  517  ;   and  comiiare  Dale  of  Bedford 

[r)  Wcs'ern    v.    McDtrmott,    L.    E.  v.  Trustees  of  Brltinh  Museum,  2  Myl 

1  E  1    499  ;  affJ.   2  Ch.  Ap.  72.     See  &  Ke.  552  ;  Boner  v.   Williams,  Turn. 

thi^  ca^e  as  to  the  covenants  ruiininj,^  &  E.  IS  ;    Pccic  v.  ilatthcus,   L.   E.  3 

Y/Ith  the  L^nd,  et  qucere.  Ei|.  515. 

(.S-)  But  see  E:tstiivo:l  v.    Lever,    12 


i  i 


EFFECT    OF    CONVEYANCE    ON    RELATIVE 


Chap.  XIV.     noai-lv  six  luontlis  did  not  depi'ivo  the  vendor  of  his  relief  (:c). 

^^Sect.  4.  p^^^^  ^i^j^  ^^^^  depeniled  on  special  circumstances  ;  and  where 
there  is  a  substantial  breach,  as,  e.  g.,  where,  in  contraven- 
tion of  the  covenant,  a  noxious  trade  is  being  carried  on,  or 
a  new  building  is  being  erected,  or  a  structural  or  archi- 
tectural alteration  is  being  made  in  an  existing  building,  a 
far  sliorter  period  Avill  suffice  to  bar  the  title  to  relief  (>/). 


Whether  they 
can  be  re- 
leased. 


It  seems  to  be  the  better  opinion  that  a  lessor  or  vendor 
cannot  effeetuall}'  release  covenants  of  this  class  to  the  pre- 
judice of  intermediate  lessees  or  purchasers  of  other  parts  of 
the  estate ;  nor,  a  furt'iort,  to  the  prejudice  of  prior  lessees 
or  purchasers  wdio  have  stipulated  for  the  insertion  of  such 
provisions  in  future  leases  or  conveyances  (z). 


Kelief  gi-anted 
though  the 
damage  sus- 
tained in 
trivial. 


And,  although  the  Court  w^ill  not  entertain  frivolous  appli- 
cations, it  yet  will,  in  any  doubtful  case,  restrain  a  violation 
of  a  deliberate  engagement:  thus,  wdiere  an  agreement  had 
been  entered  into  Ijetween  neighljouring  landowners  as  to 
their  nuitual  user  of  rights  of  water,  the  Court  restrained  a 
clear  violation  of  the  contract  by  one  of  the  parties,  without 
entertaining  the  question  as  to  how  far  or  whether  the  other 
was  prejudiced  tliei'eby  {(i)  :  and  in  another  case,  the  Court, 
with  reference  to  an  infringement  of  a  covenant  by  using 
adjoining  premises  as  a  school,  well  observed  that  "  the  feel- 
ing of  anxiety  is  damage  "  (h) ;  and  it  must  be  clear  that 
there  is  no  appi'eciable  or,  at  all  events,  no  substantial 
damage,  before  the  (  ourt  will,  merely  on  the  ground  of  the 


(.(■)  MitcJuU  V.  Stonin^,  L.  E.  1  E^. 
543. 

(ij)  See  further  as  to  the  effect  of 
delay  and  acquiescence  on  the  equi- 
table right  to  relief  for  breach  of  co- 
venant, Kerr  on  Injunctions,  p.  4'JG, 
and  cases  there  cited. 

(,:)  Child  V.  Doii'jJas,  Kay,  572  ;  f) 
De  G.  M.  &  G,  739  ;  2  Jur.  X.  S. 
950,  <J52.  But  see  Keaks  v.  Lyon, 
L.  R.  4  Ch.  Ap.  218  ;  d  luk  3iq\,  p. 
TOP. 


(a)  Dlvhnsoa  v.  G.  J.  C.  C,  15 
Beav.  260  ;  Tqypln'j  v.  Edirdcij,  2 
Kay  &  J.  264  ;  Johnstone  v.  I/all,  ib. 
420. 

(h)  Kemp  V.  Sober,  1  Sim.  N.  R. 
520.  As  to  keeping  a  school  being  a 
breach  of  a  covetiant  to  use  the  pre- 
mises as  a  private  dwelling-house  only, 
see  also  Wickcndcn  v.  Webster,  2  Jur. 
N.  S.  590  ;  Johnstone  v.  Half,  ib.  780  ; 
2  K,  &  J.  414. 
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small ness  of  the  damage,  witliliokl  its  hand  from  cnforeliK-'     Chap,  xiv, 
the  covenants  (r).  °        ^^"^-  ^- 


It  lias  l)een  held  that  tlio  estal)lishment  of  a  national 
scliool  is  not  a  "  nuisance  "  within  the  strict  leo^al  meaning' 
of  the  term  (d). 

As  to  covenants  of  the  third  description,  viz.,  relating  to  Covenants  of 
title  deeds,  the  right  to  enforce  them  at  Law  against  an  Jemedler^"' 
alienee  (as  with  covenants  of  the  first  kind)  may  perhaps  "1"'"- 
depend  upon  his  having  the  estate  of  the  original  covenan- 
tor (c) :    but  an   alienee  who  bought  with   notice   of   the 
covenant  would  be  bound  in  E(piity  to  j)roduce  the  deeds  (/); 
and  it  seems  probable  that  the  benefit  of  such  a  covenant  by 
a  purchaser  Avould  at  Law  run  with  the  land  retained  by 
the  vendor  {(j). 

The  covenantor  and  his  real  and  j^ersonal  representatives  Covenantor 
may,  even  after  alienation  {h),  be  sued  upon  covenants  of  s^ntatTves^^''^" 

any  of  the  above  kinds,  although  they  may  not  bind  the  liable  on  cove- 
"^  _  o  ./  ./  nants  in  gross. 

alienees  of  the  land  (/). 

Upon  a  covenant  simply  collateral  to  the  land — c.  (j ,  to  Assignee 
pay  a  sum  of  money  or  to  make  compensation  for  damage —  nant^hnplT'^" 
the  assignee  of  the  covenantor  is  not  lial;)le  although  expressly  collateral. 


(c)  Fer  L.  J.  Turner  iu  Lloyd  v. 
Lcndon,  CJiatham,  and  Dover  Ry.  Co., 
2  De  G.  Jo.  &  S.  580  ;  see,  too 
]Vestcrii  V.  McDermott,  L.  E.  1  E'[. 
499.  See  Johnstone  v.  Uidl,  2  K.  & 
Jo.  414,  where  relief  was  refused  in  a 
suit  by  a  remainderman,  no  special 
damage  being  proved. 

{d)  Harrison  v.  Good,  L.  R.  11  Ivi- 
338,  where  the  covenant  was  nut  to  do 
or  suffer  anything  which  might  he 
deemed  a  nuisance  ;  but  see  Walter  v. 
Seffe,  4  De  G.  &  Sm.  315  ;  Hole  v. 
Barlow,  4  C.  B.  (N.  S.)  334  ;  and  see 
judgment  of  Sir  W.  Eilc  in  Brand  v. 
Hammersmith  ^  City  11.  Co.,  L.  E.  2, 
Q.  B.  246,  248.  As  to  what  is  a 
nuisance,  see  Kerr  on  injunction,  332, 


333. 

((')  As  to  wjiich,  vide  infra,  \).  778. 
and  see  Sug.  453,  n.,  and  the  I'emarks 
on  Barclay  v.  Maine,  1  Sim.  &  S.  449; 
and  see  9  Jarm.  Con  v.  98,  356. 

(/)  See  Sug.  453  ;  and,  as  to  the 
general  etjuitable  right  to  production, 
independently  of  any  covenant,  ride 
supra,  Ch.  IX.,  s.  2. 

{(j)  See  Mr.  Jarman's  note,  9  .Tarm. 
Cunv.  by  S.  350,  ct  seq.  ;  and  Third 
Jlei>.  of  Eeal  Prop.  Com.  52 ;  but  see 
Sug.  453. 

(A)  Miliary.  Small,  1  Macq.  II.  L. 
345  ;  and  see  Kinys  Coll.,  Aberdeen 
v.  Hay,  ib.  526. 

(/)  See  and  couiider  Stolxs  v, 
liiisstU,  3  T.  E.  67S. 
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Chap.  XIV,    named  (/t) :  nor  can  tho  assignee  of  the  covenantee  sue  in  his 
^^''^'  ^'       own  name  on  such  a  covenant  (/). 


Liability  of 
covenantee, 
how  affected 
by  bank- 
i-uptcy  ; 


under  the 
recent  Act. 


By  the  145th  section  of  tho  Bankrupt  Law  Consolidation 
Act,  1849  (in),  [which  was  not  repealed  by  the  Act  of  18G1], 
it  was  provided  that  when  the  assignees  of  any  bankrupt, 
who  was  entitled  to  land,  under  a  conveyance  to  him  in  fee, 
or  under  an  agreement  for  such  a  conveyance,  suljject  to  any 
perpetual  yearly  rent  thereby  reserved,  should  elect  to  take 
the  land  or  the  benefit  of  the  conveyance  or  agreement,  the 
bankrupt  was  not  to  be  liable  to  pay  any  rent  accruing  after 
the  issuing  of  the  fiat  or  filing  of  the  petition,  or  to  be  sued 
in  respect  of  any  subsequent  non-observance  or  non-perform- 
ance of  the  conditions,  covenants  and  agreements  in  the  con- 
veyance or  agreement :  and  if  the  assignees  declined  to  take 
the  land  or  the  benefit  of  the  conveyance  or  agreement,  he 
was  not  to  be  lialjle  if,  Avithin  fourteen  days  after  notice  of 
their  having  so  declined,  he  delivered  up  the  conveyance 
or  ao-reement  to  the  person  then  entitled  to  the  rent,  or 
having  so  agreed  to  convey  :  and  if  the  assignees  did  not 
elect,  on  request,  any  person  entitled  to  the  rent,  or  having 
so  conveyed  or  agreed  to  convey,  or  any  person  claiming 
under  him,  might  apply  to  the  Court :  and  the  Court  might 
order  them  to  elect  and  deliver  up  such  conveyance  or  agree- 
ment, in  case  they  should  decline  the  same,  and  the  possession 
of  the  premises  :  or  might  make  such  other  order  therein  as 
it  should  think  fit. 

Tender  the  Act  of  1SG9  as  we  have  already  seen,  where  the 
property  of  the  bankrupt  consists  of  land  of  any  tenure  bur- 
dened with  onerous  covenants,  the  trustee  may  within  a 
limited  time  disclaim  it,  notwithstanding  prior  acts  of  owner- 
ship;  l)ut  any  person  injured  by  the   disclaimer  is  to  be 


(k)  Spencers  case,  5  Rep.  16. 

(?)  C'anJiam,  v.  Must,  8  Taunt.  227  ; 
M'dnes  v.  Branch,  5  Mau.  &  S.  -111. 
As  to  joint  and  several  covenants,  see 
Jh-udhurne  v.  BotfiM,  14  M.  &  W. 
5o9,  574  ;  Mavtyn  v.  }Vin'Mr!XS,  1  11. 
&  N.  817  ;2G  L.  J.  (Ex.)  117  ;  Thomv 


son  V.  Halewill,  11  Jur.  N.  S.  732  ; 
JIoo2->cr  V.  Clarl;  L.  R.  2  Q.  B.  200  ; 
Thomas  v.  Ilayimrd,  L.  R.  4  Exch. 
311  ;  and  see  Piatt  on  Leases  133, 
1S5. 

(»i)  12  &  13  Vict.  c.  106  ;  and  see 
24  &  25  Vict.  c.  134,  s.  131. 
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flcciiK'd  a   cre(lit(M'  of  tlic  Itaiiknipt  to  tlu'  extent  of  sucli     ciiap.  xi\' 
injury;    aii<l    liis    dcltt    is    hukIc    provea1)Ic    in    tlic    l)aiik-        ^''^'''  ^' 
I'liptcy  (//). 


Whore  land   is  sold   in  consideration  ol"  a  perpetual  vent-    Not  afTected 
cliarg'e  which  the  pui'chaser  covenants  to  pay,  lie  and  his 
estate  remain  for  ever  liable  under  the  covenant,  althongli 
the  ]an<l  itself  be  sold  and  conveyed,  cu.m  oncvo,  to  a  sub- 
pui'chaser  {(>). 


(5.)  Pi'rcli((sri'\^  remeJics  on  vendovs  covfiKD^f.^. 


Section  5. 


With  some  few  special  exceptions  (/>),  a  purchaser,  after  r^neraTrenie- 
the  conveyance  is  executed  by  all  necessary  parties,  has  no   'licf^f"r<l^'f«-t^ 

•'  _  ,         .  -^  •'    ^  _  after  convi-y- 

remcdy  at  Law  or  in  Equity  in  respect  of  any  defects  either  ance  depenil 
in  the  title  ((j)  to,  or  qnantit}'  or  (pia]ity('')  of,  the  estate,   c.venanfV 
which  are  not  covere<l  by  the  ^•endor's  covenants. 

And  to  consider  first  the  lei;'al  rights  of  the  purcliaser  and 
liis  representatives  nnder  the  covenants  for  titli\ 

Such  covenants,  it  may  be  observed,  bind  only  the  cove-   Alienees  not 
nanto]'  and  his  representatives;  and  not  alienees  as  such  :  it 
is  therefore  only  necessary  to  consider  who  nrc  (  ntitjed   to 
the  benefit  of  them. 


Such  covenants  may  be  enforced  at  Law,  not  only  by  the  Benefit  of 

covenants  for 


(«)  32  &  33  Yict.  c.  7b  f^"-  -3,  2i  ; 
and  rich  supra,  p.  84. 

(o)  Miliar  V.  Small,  1  Macq.  H.L.C. 
3-15  ;  Khvfs  Coll.,  Abcrih-cn,  v.  //«//, 
v6.  526. 

(p)  Infra. 

{q)  See  Lysney  v.  Sclhi/,  Lord  Raym. 
p.  1119  ;  Brce  v.  Ilolhevh,  Dougl.  032 
(case  of  an  innocent  transfer  of  a 
forged  security)  ;  Coitam  v.  E.  C.  i?. 
Co.,  1  J.  &  H.  243,  a  purchase  under 
a  deed  partially  forged  ;  ExparteSwaii, 
30  L.  J.  N.  S.  C.  P.  113;  Tat/lor 
V.  Midland  R.  Co.,  28  Beav.  287 
where  the  person  whose  name  was 
forged  in  a  transfer  of  shares  obtained 

VOL,  II, 


relief  against  the  company  ;  sec,  too, 
Crlpps  V.  lieadc,  G  T.  E.  GOG  ;  Ser- 
jeant Maynard's  case,  Freem.  C.  C 
1  ;  Anon.,  ilid.  p.  106  ;  Thomas  v. 
PuiV.ll,  •_'  Cox,  394  ;  Wukeman  \. 
JJuchcss  of  Mutland,  3  Ves.  233,  23.')  ; 
M'Cidlorh  v.  Gregory,  1  K.  &  J.  291  ; 
case  of  error  in  abstract. 

(r)  Ncichum  v.  May,  13  Pri.  749  ; 
case  of  rental  misstated,  yet  bill  for 
compensation  dismissed ;  Clai-c  v. 
Lamh,  L.  E.  10  C.  P.  331.  But  see 
Bos  V.  lldsham,  L.  E.  2  Ex.  72,  where 
compensation  was  allowed  ;  and  ride 
infra. 
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to  cestui  que 
ws'c  and  his 
alienee.?. 


Chap  XIV.     covenantee  and  Ins  representatives,  1)ut  1  ly  alienees  who  claim 
^^^''^'  ^'        under  the  seisin  vested  in  the  original  covenantee,  or,  as  it  is 

title  runs  with  expressed,  in  privity  of  estate  (.s) :  for  instance,  if  A.  convey 
land  to  B.  and  his  heirs  to  certain  specified  uses,  or  to  sucn 
uses  as  C.  shall  appoint,  and  co^•enant  for  title  with  B.  and 
his  heirs,  the  right  to  sue  upon  the  covenants  will  go  with  the 
seisin  to  the  persons  from  time  to  time  claiming  under  the 
uses  liniited  hj  the  conveyance,  or  under  any  appointment 
by  C.  under  his  power  (t)  :  so,  if  the  conveyance  were  to  B. 
and  his  heirs,  to  such  uses  as  C.  shall  appoint,  and  in  default 
of  aj)pointment  to  the  use  of  C.  in  fee,  and  A.  covenant  with 
G.  and  his  heirs,  and  C.  (instead  of  exercising  his  powder 
of  appointment)  convey  the  estate  limited  to  him  in  de- 
fault of  appointment,  his  alienee  can  sue  upon  A.'s  cove- 
nants (yi)  :  so,  if  C,  in  exercise  of  his  power,  appoint  the 
land  to  the  use  of  D.,  and  covenant  wdth  him  and  his  heirs 
for  title,  C.'s  covenants  can  be  sued  upon  by  the  alienees  of 
D. :  and  in  the  two  former  cases,  the  right  to  sue  upon  A.'s 
covenants,  and,  in  the  last  case,  the  right  to  sue  upon  C.'s 
covenants,  Avill  go  with  the  land  to  all  successive  owners  (y) : 
and  the  heir  or  assignee  although  not  named  in  the  covenantfj 
for  title  may  nevertheless  sue  thereupon  {.v). 


So  covenants 
with  cestui  qi'.e 
■use  will  run 
with  hi.s 

estate. 


But  cannot  be 
sued  on  by 
alienee  not 
claiming  in 
privity  of 
estate. 


But,  in  the  case  last  supposed,  D.'s  alienee,  although  he 
might  sue  upon  C.'s  covenant,  could  not  sue  upon  A.'s  ;  as 
he  would  not  take  the  estate  of  A.'s  covenantee  (y) :  so  if  C, 
instead  of  appointing  to  the  use  of  B.,  w^ere  to  appoint  to 
such  uses  as  B.  should  appoint,  B.'s  appointee  could  not  sue 
upon  C.'s  covenant :  for  he  wouhl  not  take  the  estate  of  C.'s 
covenantee. 


Whether  Lord  8t.  Leonards  suggests  a  doubt  {z)  whether  the  doctrine 

there  must  be  ^ 

privity  of         of  privity  of  estate  may  not  apply  as  well  to  covenantor  as  to 


(s)  3  T.  E.  402. 

{t)  See  Sug.  578. 

(it)  See  Sug.  579,  where  the  point 
is  held  to  be  free  from  doubt  ;  but 
see  Third  Eeport  of  Real.  Prop.  Com. 


(/;)  See  Sug.  578,  et  scq. 

{x)  Sjpencer's  case,  5  ^ep.  16  ; 
Loujhcr  V.  Williams,  2  Lev.  92;  see 
2  Bac.  Abr.  349. 

(i/)  Roach  V.  Wadkani,  6  East,  289.- 

(2)  Sug.  581. 
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covenantee  ;  tliat  is,  v/liether,  in  order  tliat  tJie  alienee  may  Chap.  XIV. 

sue,  he  must  not  only  claim  tiio  estate  of  the  covenantee,  but ^cct^ 

also  claim  it  under  a  conveyance  or  appointment  by  the  cove-  ^^^^^'^'  «•'  vv^ell 

,           ,  .  ,    .        ,                       .        ^  '*^it^  cove- 
nantor ;  vv Inch,  ni  a  large  proportion  of  conveyancing  trans-  nantor  as 

actions,  is  not  the  case.     Tlie  Real  Property  Commissioners  '^"'■''"^"^'="- 

consider  that  th.o  d(jubt  is  set  at  rest  by  authority  (a) ;  and 

tills  conclusion  is  usually  (it  is  believed)  acted  on  in  practice. 


And  the  benefit  of  the  covenants  VN'ill  go  with  the  estate  Covenants  run 
of  the  original  covenantee,  although  leasehold  (/;),  or  copy-  i'il'!iVorj.,n  ^. 
hold  ((■) :  nor  is  it  clearly  essential  that  the  estate  should  be  ^"^''•'^• 
actually  vested  in  the  covenantee  at  the  date  of  the  covenant.  Jf  covenant^" 
Where,  as  is  fretjuently  the  case  on  a  sale  of  copyholds,  the  "^yl^'^tlier  es.seu- 
covenants  for  title  were  contained  iii  the  deed  of  covenant  to 
surrender,  V.-C.  Shad  well  seems  to  have  entertained  no  doul)t 
that  the  covenants  vv^ould  run  with  the  land ;  inasmuch  as  the 
covenant  to  surrender,  and  the  surrender,  are  parts  of  the  same 
transaction  (d).     But  this  doctrine  seems  open  to  remark,  and 
is  not  ahvays  relied  on  in  practice  (c). 

"Where  land  is  divided,  the  Ijenefit  of  attendant  covenants  Benefit  of 
will,  it  seems,  go  to  each  alienee  in  respect  of  the  portion  of  apport/one.i 
land  taken  by  him  ( f) :  so,  where  the  esfotc  is  divided  as  ^'•'^^^  ^*"''  ^^''^ 

estate. 

where  it  becomes  vested  in  A.  for  life,  remainder  to  B.  in  fee, 
and  the  breach  of  covenant  affects  the  entire  inheritance,  the 
owner  of  eacli  portion  of  the  inheiitance  can  sue  for  damages 
proportioned  to  the  extent  of  his  estate  (</)  :  so,  where  the 
estate  is  cut  up  into  undivided  shares  (A). 

In  a  late  case(/),  on  a  partition  of  land  lying  l»elow  the  In  case  of 

paititiou. 

(a)   See   Third   Eep.   p.   52,   and  9  \('l.  ii.  pt.  1,  p.  159. 

Jarm.  Conv.  by  S.  356  ;  h^.mitliVi  L.C.  (       See  fiwg.  586,  51)2  ;  and  !)  Jarm. 

3rd  edit.  30.  Couv.          S.   36G ;    and    Tiajnam   v. 

[h)    Nolce  V.  Awdcr,   Cro.  El.   436,  Pklcard,  2  B.  &  Aid.  105. 

and  Lewis  v.  CainphcU,  S  Taunt.  715  ;  (//)  See       Jarm.  Conv.  by  S.  10-1 ; 

Camphdl  V.  Lcwh,  3  B.  &  A.ld.  392.  Xnblc  v.  Cuss,  2  Sim.  313. 

{<■)  See  Ridddl  v.  Rldddl,  7  Sim.  (A)  Baddoj  v.  Yhjurs,  1  El.  &   B. 

529.  71. 

(«')  Ibid.  531,  535,  and  Sng.  57['.  (/)  Modaad   v.   Cook,  L.  1\.  6  Eij. 

((')  See  Dav.  Conv.  vol.  i.  p.   Ill  ;  252. 

1-  'i 
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Clnp.  XIV.    sea  k'\  rl  tlie    ilced    coiitainiMl    nmtual    covenants    l)y    the 
Secto^     parceners  to  contrilmte,  in  a  rateable  proportion,  to  tlie  ex- 
pense of  maintaining  a  sea-wall  then  in  existence ;  Lut  the 
"assigns"  were  not  named  :  and  the  (jnestion  was  raised,  Lut 
not  decided,  whether  the  covenant  ran  witli  the  land. 

Will  ru.iN\ith  Covenants  will  inn  wiili  iitlu'sas  witli  land  (j);  and,  in 
heSit-x-''^  tlii-  respect,  there  seeuis  tol)e  no  distinction  between  tithes 
laents.  j^j^.j  ^^^]^^,^.  incorporeal  hereditaments  (/.;).     In  a  recent  case, 

where  there  was  a  lease  of  a  right  of  shooting,  with  a 
covenant  by  the  lessee  to  leave  the  land  v.-ull  stocked  with 
game  at  the  end  <jf  the  term,  the  assignee  of  the  reversion  was 
lield  entitled  to  sue,  in  his  own  name,  for  breach  of  the 
covenant  (/). 

Ptemeily  on  Where  the  estate    is  merely  equitable,  there  can   be  no 

conveyance'of  assignee  at  Law,  and  the  covenants  cannot  be  enforced  at 
equitable  j^^^y  ]^y  ^^-^  equitable  assignee  ;  so,  if  the  conveyance,  although 

intended  so  to  do,  do  not  in  fact  pass  any  legal  estate,  the 
Assignee  may  assignee  camiot  sue  (m) ;  but  in  either  case,  the  assignee, 
covenan'tre^  "^  although  unable  to  sue  in  his  own  name,  would  probably  lie 

entitled  to  sue  in  the  name  of  the  original  covenantee  (/?)■ 

Remeily  in  E([uity  will   assist  a  covenantee  who  has  lost  his    legal 

'''"  •  ■  remedy  by  the  contrivance  of  the  covenantor  (o) ;  but  it  will 

not,  as  a  mode  of  enforcing  the  covenant  for  (piiet  enjoyment, 

interfere  by  injunction  against    an  illegal  distress  l)y    the 

vendor  after  conveyance  (/>). 

It  is  common  upon  sales,  even  by  the  Court  of  Chancer}^,  to 
stipulate  that  the  absence  of  covenants  for  title  running 
with  tlie  land  sliaJl  not  b<'  made  the  subject  of  objection  or 
requisiton    by  tlir    ])uiehaser;    and    such    condition  is    not 

(,/■)     J]"/'-/   V.     ir, //.•<,   3    Wils.  25;  -200. 

Mitrtyii  V.    Wi/lifiMK,  1   H    &  N.  817  ;  (m)  0  Jann.  Conv.  hy  S.  3G6. 

L'arl  of  E'jrcmont  v.  Kccnc,  2  Jones's  (;/)   Sec  It'idddl  v.  Biddcll,  7  tiiiii. 

Ex.    Hep.    (Ireland)     307,    a   case    of  520. 

tolltf,  (o)  Thornton  v.   Court,  3  l)e  G.  'M. 

(k)  See  9  Jann.  Con  v.  by  S.  3o0  ;  &  G.  393,  C.  A. 

andSug.  591.  (/>)  Drake  v.  West,  22  L.  J.  375, 

(I)  Hooper  V.   Clark;  L.  K.  2  Q,  B.  V.-C.  W, 
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l"iinil    to     ]ia\('    any    (Icprcciatoiy    eHV'ct.      It    is    liowi'Ncr     Chap.  XIV. 

inserted   i-atlier  cr   obu ndii ulc  niittcln   tlian  as  a  niattcr  of L'_, 

necessity;  for  tliere  is  no  authority  for  liokliiig  that  tlie 
absence  of  such  a  cownant  constitutes  a  valid  g-round  of 
objection  to  the  title. 

In   considering  what  amounts  to  a  l>reach  of  the  se\eral  As  to  lirwuh 

1  i        /•         ,  •   1         •  J  1  •       1      , 1      ■  "f  covenants 

usual  covenants  lor  title,  it  may  be  premised,  that,  as  for  title, 
respects  the  covenants  for  seisin  in  fee,  (or,  in  the  case  of  a 
lease,  that  the  lease  is  valid,)  and  for  right  to  convey, 
surrender,  or  assign,  and  also  the  usual  trustee's  ccn'enants 
against  incuml)rances,  the  same,  if  broken  at  all,  are  neces- 
sarily broken  immediatel}'  upon  the  execution  of  the  assur- 
ance   which    contains    them    (ry) ;    so    that    the    Statute    of  Htatuto  of 

y  .      .         .  .  -.  -        .  •        (•  CI        Liniitatious 

Limitations  immediately  begins  to  run  m  iavour  oi  the  nms,  from 
covenantor:  and  this,  although  the  covenantee  be  in  ignor-  ^^  ^  ""^* 
ance  of  the  breach  (/•) ;  and  be  kept  in  such  ignorance  by 
the  fraud  of  the  covenantor  (s).  Whereas  the  usual  cove- 
nants, that  the  purchaser  shall  enjoy  the  estate  {f)  free  from 
incumbrances  (h),  and  for  further  assurance,  can  only  be 
broken  by  subsequent  events ;  and  the  Statute  does  not 
begin  to  run  until  there  is  an  actual  breach,  and  then  only 
in  respect  of  that  particular  breach  (,r). 

A  covenant  that  the  vendor  is  seised  in  fee  of  an  estate  c'ovuiKuit.-i 
conveyed  as  freehold,  is,  of  course,  broken,  if  the  estate  be  ,ight  to  con- 
copyhold  {u) ;  and  a  covenant  that  the  vend(jr  and  another  j^^y^^.^^^ 
conveying  party  have  good  light  to   conve}',  is  broken,  if 
such  other  party,  although  having  the  estate,  be  personally 
incompetent  to  transfer  it  {z). 

In  a  recent  case,  where  leaseholds  Avere  assigned  for  the 

(q)   See  Sulmini  v.  Ih-adxhcnr,  Cro.  {/)   See  Inland  v.   Blnham,  2  Sc. 

Jac.  SO-J  :    as  to  Mlitther  recitals  tf  2(i7. 

the  vendor's  title  in  the  conveyance  (")    ]'anc  v.    Lord  Barnard,  (iilb. 

can  estop  the   purchaser,  ride  mipra,  (1,  S. 

Pi  523;  see  too  and  consiiler  Spoor  v.  (r)  See  9  Jarm.  Conv.  liy  S.  4(i2i 

Green,  I:.  li.  9  Exch.  W.  (//)  (,'riii/  v.  BrUcoe,  Noy,  142  ;  the 

()•)  Short  V.  M'Onihi/,  -i  ]'..  &  Aid.  wunl  'Miot"  in  the  report  is  evidently 

C26.  a  eltrital  enur  ;  see  context. 

{s)  Impfrud  Oris  Co.  \.  /.ond,,,,  Gas  (:)   Xagh    V.    Astov,    Sir  T.   .Tones. 

Co.;  10  Kxcb.  ?,\K  !!'<'■>. 
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Chap.  Xi\'.     lives  of  A.   li.  and  ('.,  caul   the   sin-\lvui's  and   survivor  of 
Sec*.  5. 

. 11'  ,     them,  and  the  assignor  covenanted  tliat  the  lease  was  valid 

and  subsistino-  •'  for  the  three  lives,  and  the  survivors  and 
survivor  of  them,"  and  B.  was  dead  at  the  date  of  the  deed, 
the  Court  of  Exchequer  Chamber  held  tliat  this  Avas  merely 
a  covenant  that  tlie  lease  was  subsistinij,-,  not  that  the  three 
lives  were  still  in  existence  (o). 

How  usiiallj'  The  covenant  for  seisin  or  right  to  con\-ey  is  usually  re- 

stricted to  the  acts  of  the  covenantor  where  he  has  acquired 
the  estate  by  purchase,  and  to  the  acts  of  himself,  his 
ancestors  or  testators,  where  he  claims  by  descent  or  devise ; 
and,  so  (|ualitie<1,  is  merely  a  Vv-arranty  on  his  part  "  that  he 
sells  the  estate  in  the  same  plight  that  he  received  it,  and 
yhxy  be  fiua-  not  in  any  degree  made  worse  by  him  "  (/>).  Even  without 
express  words,  express  words  of  restriction,  the  form  of  the  deed  may  show 
that  the  covenant  was  intended  to  bij  qualified. 

Purchaser  The  purcliaser  may,  if  he  please,  bring  an  action  innne- 

eviction.  ^  '^^'^  diately  on  discovering  the  defect  in  title,  without  waiting  to 
be  evicted  or  disturbed  {<■) ;  or  may  wait  until  eviction  (d). 


Covenant  for         The  common  covenant  for  quiet  enjoyment  (r)  is  broken 
uient  and  ^>y  a  suit  in  Efjuity,  although  equitable  disturbances  be  not 

fnri/nces  «pecified  (/) ;  or  by  the  obstruction  of  a  necessary  right  of 
way  (g),  or  a  verbal  notice  to  tenants  to  pay  rent  to  the 
adverse  claimant  (//),  or  a  claim  in  resj)ect  of  subsequent 
arrears  of  a  qnit  rt'ut  inciilent  to  the  tenure  of  the  pro- 
perty (/). 

How  broken.         The  Covenant,  if  general,  is  not  broken  by  a  ivroiigfal 

[n)   Conte.s  v.  Collins,!..  l\.  7  (^  B.  (/)    U.nit    v.    iJaiircrs,  T.    Eaym. 

144,  affiruiing,  L.  11.  G  Q.  B.  409.  S/0  ;    and  see   2   A" entr.    21  4  ;    Sng. 

(6)  Per  Lord  P^ldon,  in  Broi'-ninij  v.  600. 

Wri'jhl,  2  B.  &  P.  22.  (rj)  AndnivK   v.   Paradise,  8   Mod. 

((•)  Sng.  fi  10.  ^IR;  Morrh   v.   KiljJivjton,  9>  Taunt. 

(</)   See  Klfj  \.    Join.--,    ',  Taunt.  24. 

418,428.  (/()  T.  Eaym.  .371. 

(c)  As  to  a  clause  of  wan-anty  being  (/)   Hammond  v.  Hill,  Com.  R.  ISO 

equivalent    thei'eto>   sea    Williams   v.  (the  covenant  s^prc'ijlrd  rent;  and  rent- 

Burrell,  1  C.  B.  402.  ch.Qrgof=). 
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claim  or  eviction  (/•),  unless  it  lu'  tin-  act  of  the  co\('iiiiut«;r  Chai..  XIV. 
himself  or  liis  heirs  or  executors  (if  named)  (/) ;  in  which  ^^^^'  ^'  . 
case  the  vrrcmgfnl  act,  if  intended  as  a  claim  to  title  (ui),  is 
a  breach  even  of  a  covenant  a^-ainst  laAvfu!  distm-hances  (n) ; 
and  a  covenant  in  terms  e\tendin<j,'  to  pivtended  claims  (o), 
or  a  general  cosenant  against  disturbances  by  speciiied  indi- 
viduals (p),  or  b_y  claimants  in  o-cneral  (with  a  specified 
exception)  ((/),  is  broken  by  a  Avi-ongful  disturbance.  It  AvaH 
held  in  one  case  (/■),  that  covenants  for  seisin  in  fee,  and 
good  right  to  convey  free  from  incumbrances,  were  not 
broken  when  parties  were,  at  the  date  of  the  conveyance,  in 
actual  possession  of  part  of  the  estate  under  leases  made  by 
a  stranger  under  a  mistake :  but  the  decision  seems  to  be  of 
very  doubtful  authority  (.s).  In  a  recent  case  the  ordinaiy  cov'e- 
nants  for  title  and  (piiet  enjoyment  were  held  l)y  a  majtnity  of 
the  Court  of  Exchequer,  not  to  be  broken  by  the  sub- 
sistence of  a  mining  lease,  where  the  pui'chaser,  when  he 
took  his  conveyance,  knevv^  that  the  minerals  w^ere  sub- 
stantially Avorked  out,  or  by  a  subsidence  of  the  surface, 
caused  by  the  previous  workings,  although  the  party  suing 
on  the  covenants,  who  was  an  assignee  of  the  purchaser,  did 
not  know  of  the  existence  of  the  lease,  or  that  the  minerals 
had  been  w^orked  (t). 

The  word  "  acts  "  means  something  done  by  the  person  Meaning  of 
against  whose  acts  the  covenant  is  made ;  and  the  word  expressions-- 
"  means  "  has  a  similar  meanino-   viz.,  somethinii,-  proceedinof   "a<^ts;" 

°  '^    ^_  o    "means;" 

from  the  person  covenanting  (/')  or  the  person  against  whose 

(k)   See    K'lrhii    v.   Ilansaler,   Cro.  {p)  Foster  d.   Wilson  v.  Mapcs^  Cro. 

Jac.  315  ;  DudJoj  v.  Fulliott,  3  T.  R.  El.   212  ;    Perry  v.  Edv'ards,   1   Str, 

581.  400  ;  Xash  v.  Palmer,  5  Mau.  &  ,S. 

(0  See    9  Jarm.   (Jonv.  by  S.  370  ;  374  ;  Foivle  v.  Wehh,  1  B.  &  C.  29. 

Forte  v.    Vine,   2    Rol.    E.    21    (nii.s-  (q)    Woodroff  v.  (ircenuvod,  Cvo.  El 

printed).  518. 

{m)  See  Pom  v.    Glover,    Cro.    El.  (r)  Jcrritt  v.  Weare,  3  Pii.  575. 

421  ;  Morgan   v.  Hunt,  2  Vent.  213  ;  (,v)  See  Sug.  601. 

Lloyd  V.    Tonikic.i,  1   T.  R.  1371  ;  and  (<)  Spoor  v.  Green,  Law  R.  9  V.xeh. 

Lord  Ellenborough's  reniarks  in  Scd-  99,  scd  qiirrre. 

don  V.  Senate,  13  East,  72.  («)  Per  Cin\  in  Sjvncerv.  Marriott, 


(«)  Lloyd  V.  ToinJdcs,  uhi  siq^rCf..  1    B.  &   C.  459  ;    and  see  Bennett  y> 

{o)   Chaplain  x-.  Southjaic,  10  IVIod.       Athcrton,  L.  R.  7  (l  B.  316. 


381. 
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Chap.  XIV.     acts,  .V;e.,  the  covenant  is  made.     AVhere  A.  piocured  a  fine 

^^ect^    to  be  levied  to  liiniself  and  his  wife  and  his  own  heii's,  an 

entry  hy  the  wi<low  was  held  to  be  a  breach  of  his  covenant 

with  a  lessee  for  (juiet  enjoyment  against  himself  (A.)  and 

all  persons  claiming  by  his  "means"  (.r). 

"olainiiiig  So,  a  covcnaiit  for  (^uiet  enjoyment  against  all  persons 

"''*^"^ '  claiming  "  under  "  the  covenantor,  is  broken  by  an  entry  by 

his  widow  {ij),  or  by  a  person  claiming  under  the  prior 
exercise  by  the  covenantor  of  a  power  of  appointment, 
although  the  estate  was  never  vested  in  the  covenantor  (z) ; 
or  under  a  joint  appointment  by  the  covenantor  and  A.  B.  {<() ; 
or  by  mortgagees  of  a  term  Avhich  was  created  with  his 
concurrence,  though  the  estate  did  not  move  from  him  (b)  : 
but  a  covenant  for  quiet  enjoyment  against  persons  claiming 
"  by,  from,  or  under  "  him,  seems  not  to  extend  to  persons 
claimhig  by  title  paramount  in  respect  of  his  mere  de- 
fault (c) ;  although  it  may  be  otherwise  where  the  paramount 
title  is  brought  into  operation  by  his  "  acts  "  (r/). 

The  ordinary  covenant  for  quiet  enjoyment,  we  may 
observe,  is  to  be  regarded  merely  as  a  covenant  to  secure 
title  an<l  possession,  not  as  a  guarantee  that  the  lessee  may 
use  the  land  fur  any  purpose  he  pleases.  Thus  in  a  recent 
ease,  where  A.,  on  taking  a  conveyance  in  fee,  covenanted 
with  B.,  his  vendor,  not  to  carry  on  the  trade  of  a  beer-sellel' 
nil  the  premises,  and  afterwards  leased  part  of  the  property 
without  any  restriction  as  to  this  particular  trade,  though 
other  specified   trades  were   expressly  pi-ohil>ited,  and  the 

(x)  Butler  V.  Sti-incrlo)>,  Cro.   Jac.  for  huul    tax   whii-li    tlie    c-ovfiiaiitor 

(357.  ought  to  have  paid  ;  l)iit  wee  Irddnd 

(ij)  A  lion.  Godb.  333,  v.  Bircham,  2  Sc.  207. 

(.:)  Hard    v.   Fletcher,   Doug.    43  ;  (</)  See  a  note  to  9  Janii.  Conv.  hy 

Beans  v.   Vavr/han,  4  B.  &  C.  2fJ],  S.    3S0,    w]iere    the    learned    editor, 

207.  coming  to  a  different  conchision,  con- 

{«)  Calvert    V.   Scbrhjltl,    1'>    Beav.  tends  that  for  tliis  purjjo.se  acts  and 

15(3.  defaults   are'  identical,  as   to   which, 

(6)  Carpenter  v.  J'arler,  3  C.  15.  N.  query  ;  and  see   Sug.  603,  Mhere  the 

8.  206  ;  27  L.  J.  N.  S.  ('.  P.  78.  decision  iu  Slanlei/  v.  Ilai/cs   is   ap- 

(f)  Htanlf)!  v.  Ifaijcx,   2  (f.  &  U.'iv.  proved  of, 
411  ;  3  Ci.  Bi  105  :  a  ca.'ie  of  diKtrepw 
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lease  was  assigned  to  ('.,  wIid  without  iiotiec  of  A.'s   cove-     chai).  xiv. 

Stict.  5. 


iiant,  opened  and  carried  on  a  beer-shop,  until  lir  was 
restrained  by  injunction  at  the  suit  of  B.,  it  was  held  by 
the  Court  of  Exclie(pier  Chamber  in  an  action  by  C.  against 
A.  for  breach  of  the  covenant  for  (piiet  enjoyment,  that 
the  covenant  did  not  aiuoinit  to  a  warranty  to  the  lessee 
that  he  might  use  the  premises  foi-  any  purpose  )iot  falling 
within  the  prohibited  trades  (r). 


A  covenant  for  (puet  enjoyment  against  persons  claiming  "default;" 
"l)yor  through  his  default,"  would,  it  appears,  be  broken 
by  an  entry  by  parties  whose  title  he  had  it  in  his  own 
power  to  bar; — e.g.,  if  he  w^erc  tenant  in  tail  in  possession, 
and  the  entry  were  made  by  remair.dermen  (/) ; — and  sucli 
a  covenant  has  been  held  to  extend  to  claims  in  respect  of 
arrears  of  quit  rent,  although  they  accrued  due  before  he 
acquired  the  estate  (r/) :  the  decision,  however,  is  disapproved 
of  ];)y  Lord  St.  Leonards  (A).  But  the  omission  by  the 
covenantor  to  acquire  from  other  parties  a  valid  title, 
although  he  knew  the  defect,  is  not  a  "nedect  or  default"  ""^glecfjr 

.  .  default ; 

withm  the  meaning  of  such  a  covenant  (/). 

A  covenant  that  the  covenantor  has  not  knowinu'K'  or  "  permitted  ur 
willingly  "  permitted  or  sufiered  "  [l)  any  act,  &c.,  does  not  '  ' 

extend  to  a  defect  in  title  occasioned  by  the  act  of  God,  e.g., 
the  death  of  the  cestui  que  vie  (/) ;  or  to  an  act  by  others 
which  the  covenantor  w^as  a  party  to,  l)ut  had  no  power  to 
prevent ;  e.g.,  a  mortgage  in  Avhich  he  (as  trustee  to  bar 
dower)  has  concurred  ()h)  :  but,  of  course,  in  such  a  case,  the 


(f)   DeniuM    V.    Atherloii,    L.    11.    7  (^O  As  to  tlie  word  "suffer,"  having 

CJ.  B.  316  ;  .see  and  consider  this  case.  a  passive,  and  not  an  active,  significa- 

(/)  Lad)/  Caran  v.  Pultcncy,  2  Ves.  tion,  see  Roffcy  v.  Bent,  L.  E.  3  Eq. 

J.  544.  752  ;  see,  too,  a  case  of  mistake  in 

{rj)  See  Jlon-ci  V.  Briishfichl,  0  East,  parcels,  Wihl  v.  IliUas,  4  Jur.  N.  S. 

4!il.  1166. 

{h)  Sug.  002.  (/)  Stannavd  v.  F»rhs,  6  Ad.  &  E; 

(/)  See    Woodhouiic    v.   JaikinK,    9  572. 

Binn-.  431  ;  Ireland  v.  Birchoin,  2  Sc  (»()  J/ob.^ou  v.  MUldJdon,  G  B.  &  V. 

207.  20.T  :  9  l\  k  V.  24!'. 
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Chap.  XIV. 
Sect.  5. 

"  party  or 
privy  to." 

Ackuowledg- 
ment  which 
has  prevented 
apparent  from 
becoming  real 
easement. 


As  to  cove- 
nants ai,'aiu3t 
known 
defects. 


covenant  would  ha\-c  Lecu  l>rokcn  had  it  proceedfd  in  the 
usual  form,  "  or  been  party  or  priv}'  to  "  (n). 

In  one  case,  -where  a  house  was  sold  with  all  casements 
<kc.,  and  certain  lights  which  had  been  actually  used  for 
uj)wards  of  the  statutory  period,  Avere  apparently  subsisting 
easements  at  the  time  of  sale,  it  was  held  that  the  fact 
of  the  vendor  having  signed  a  memorandum  which  pre- 
vented the  Statute  from  running,  did  not  amount  to 
a  breach  of  the  ordinary  covenant :  inasmuch  as  such 
covenant  referred  only  to  actual  and  not  to  apparent 
easements  (u). 

It  seems  doubtful  whether  covenants  for  title  would  Ije 
held  to  extend  to  a  defect  kno^^ni  to  the  purchaser  at  the 
time  of  their  being  entered  into  (^)) :  and  it  has  been  sug- 
gested {q)  that  such  a  defect  should  be  particularly  specified, 
and  that,  unless  it  be  apparent  on  the  face  of  the  convey- 
ance, the  covenant  should  be  entered  into  Ijy  a  separate 
instrument.  If,  however,  the  defect  be  not  so  aj)parent,  it 
is  conceived  that  a  memorandum,  signed  by  the  covenantor 
and  admitting  that  the  defect  was  known,  and  intended  to 
be  provided  for  by  the  covenants,  would  be  sufficient :  for 
as  the  covenantor,  seeking  to  escape  the  general  terms  of 
the  covenant,  must  then,  by  evidence,  dehors  the  deed,  show 
that  the  covenantee  had  notice  of  the  defect,  so  the  cove- 
nantee might,  in  like  manner,  show^  that  the  defect,  though 
known,  was  not  intended  to  be  excejjted  (/■)  :  but  the  defect, 
if  apparent  on  the  conversance,  should  be  specified  in  the 
covenants  ;  or  be  noticed  in  the  recitals  as  intended  to  be 
covered  by  the  covenants. 

Qualification         It  has  been  held,  in  the  case  of  a  lease,  that  the  effect  of 

in  wor<ls  of  ,.  .  .  .  .  ,    .      . 

grant.  a  covcnaut  lor  (juii't  enjoyment  as  aganist  parties  claiming 


(«)  See  C  B.  &  C.  303. 

('*)  Tlincl-crai/  v.  WoocJ,  5  Best  & 
Smith,  32.5  ;  affirmed,  G  B.  &  S.  706  ; 
S.  C.  10  Jur.  N.  S.  877  ;  sed  qum-e. 

(p)  See  Butler's  note  to  Co.  Litt. 
384  a;    Oyihlc  V.   F»1jamhc,  3  Mer. 


53 ;  and  see  Fypoor  v.  Gncn,  L.  R.  0 
Exch.  SO,  suj'tru,  ji. 

(q)  Butler's  note,  nil  si'jmi ;  Sug; 
573;  and  9  Jarm.  Conv.  by  S.  381. 

(»•)  See  1  Sim.  &  S.  445; 
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uuiK'i' the  k'.ssur   is  nut   I'cstrietrd    liytlic    iiitriMlurdnii    into     Chap.  Xl\'. 

the  words  of  duinisu  of  tlie  (qualification  "  so   far  as   in  Ids    1^''___ 

power  lies  or  as  lie  lawfully  can  or  may ;"  there  hcing 
nothing  else  on  the  face  of  the  lease  to  intimate  that  there 
was  any  donht  as  to  thr  title  (.s). 

It  i-;  well  scttletl  that  a  general  covenant  lor  quiet  enjoy-  C'ascof  wrony. 
ment  is   confined    to    a    lawful,   and  does  not  extend  to  a 
w-rongful,  e\-iction  (f) :   but  when  the  covenant  is  against 
the  acts  of  particular  persons,  it  extends   to  all  their  acts, 
whether  lav>^fnl  or  not  (n). 

The  ordinary  covenant  to  do  all  "  reasonable "  acts  for  Coveuant  fur 
further  assurance,  or  all  such  acts,  &c.,  as  the  purchaser  shall  assurance— 
reasonably  require,  is  not  broken  by  a  refusal  to  do  an  cnimrtsedhi 
unnecessary  act  (.!') ;  or  by  a  refusal  occasioned  by  th(3  act 
of  God;  e.  <j.,  the  insanity  (^),  death,  or  severe  illness  of  the 
party  whose  further  assurance  is  required  {z) ;  or  by  a 
i-efusal  to  give  a  bond  for  (juiet  enjoyment  {a)  or,  according 
to  some  authorities,  a  covenant  for  production  of  title  deeds 
{b) ;  or,  perhaps,  to  enter  into  fresh  covenants  for  title  (c). 
And  a  Court  of  Equity  ha,s  refused,  in  a  suit  for  the  specific 
performance  of  the  covenant  for  further  assurance,  to 
compel  a  mortgagor,  tenant  in  tail,  to  execute  a  disentailing 
assurance ;  there  being,  in  the  opinion  of  the  Court,  nothing 
on  the  face  of  the  deed  to  show  that  the  parties  contem- 
plated the  enlargement  of  the  base  fee  created  by  the  deed 
into  a  fee  sinqile  a,bsolute  (</). 

(.><)   Calvert    V.    ,'^cbri<jJtf,   16   Beav.  traveller." 
]:,(j.  (a)  Stajjnroi/dc  v.  Locoeh,  Cro.  Jac. 

(0  DwHau  v.  FulUoit,   :J   Term  W.  Uj. 
oSi.  {!')    Hee    lliilhtt    v.     Ml-MlUto.i,    1 

(/')  Xasli  V.  Pahncr,  '>  M.  &  S.  37 J.  Ituss.   243  ;  Sug.   613  ;  but  see  Fain 

(,e)   }Yara  v.  JUr/.-fovd,  9  Pii.  43.  v.  A/jers,  2  Sim.  &  St.  533,  535,  ct 

(,'/)  Pet  mul  Cd/hffinisc,  1  Leoo.Sdl.  r/iiarc. 

(-.)  See  Nash  v.  Aston,  Sir  T.  Jones,  (r)   CoIck  v.  Ktinlcr,  Cro.  Jac.  571, 

195;  and  ^non.,  Sir  F.  Monre,  124,  but  the  point  ia  not  clear;  see  Sug. 

where  si  eknesa  was  helil  a  valid  rta-son  614;  and   9  Jarin.   Con  v.  by  S.  401, 

for  a  married   woman  not   levying  a  n.  ;   Lie^clt;  v.  Caltcrlon,  1  Mod.  67. 
fine  :  and  the  Court  agreed  that  the  ((/)    Darics   v.    Tolleimchc,   2   Jur. 

c.^se  woidd  be  the  saniP,  "  gl  hi  feme  N.  S.  IISI  ;  but  see  the  ."special   cir- 

Knit  ;/roscr,ient   cvneiiit   .'••/r    nt    iie   polt  cumstances  .'f  this  case. 
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But  such  covenant  will  1k'  l.rokcn  l.y  a  refusal  to  convey 
any  interest  acquired  in  the  estate,  even   ]iy   purchase  for 
matarecom-  yfii^able  consideration  (fi);    or   to  remove    a  judgment   or 

prised  m.  i       t      j.        r  j  i 

other  incumbrance  (/) :  or  to  execute  a  duphcate  ot  the 
conveyance,  if  the  original  has  been  burnt  (<j)  ;  or  {atmUe) 
handed  over  to  a  sub-purehaser  of  part  of  the  estate  (A)  : 
but,  in  such  cases,  either  the  conveyance  should  bear  an 
indorsement  expressing  that  it  is  a  duplicate  {l),  or  it  should 
upon  the  face  of  it  purport  to  be  merely  a  deed  of  confir- 
mation. 


Tiiiif  allowed 
to  party  re- 
(juired  to  exe- 
cute further 
assurance. 


The  party  called  upon  to  execute  the  further  assurance 
may  claim  a  reasonable  time  in  which  to  procure  professional 
assistance  {h)  ;  and  according  to  modern  practice,  Avhich  the 
Courts  would  doul)tless  recognise,  a  draft  of  the  proposed 
assurance  is  furnished  to  him,  that  he  may  suljmit  it  to  his 
legal  advisers  (/)  :  and  his  costs  ought,  in  strictness,  to  be 
tendered  to  him  along  with  the  assurance  (///). 


Covenants  for 
title,  how 
restricted. 


A  vendor's  covenants  for  title  are,  as  we  have  seen,  gene- 
rally limited  to  the  acts  of  himself,  his  ancestors,  devisors, 
o-rantors,  or  donors  (if  he  have  taken  the  estate  otherwise 
than  by  purchase  for  value,)  and  persons  claiming  by,  through, 
under  or  in  trust  for  him  or  them  respectively.  It  however 
frequently  happens  either  that  some  of  the  covenants  are 
o-eneral  and  others  limited,  or  that  the  limited  covenants  are 
not  consistent  in  their  restrictions :  in  such  cases,  questions 
arise  as  to  Ikjav  far  the  restrictions  in  one  covenant  affect 
another. 


Only  by 
clearly 


A  covenant,  general  in  terms,  will  be  so  construed,  unless 
(c)  Tiiiihr  V.  DtlKir,  1  (^i.  C.  274  ;       Sag.  438,  613 


2  Ch.  C.  212  ;  Otter  v.  Lord  Vaux,  2 
K.  &  J.  e.'.O  ;  G  De  fl.  M.  &  (\.  638  ; 

hut  see  Daries  v.  Tullcmache,  2  .Tur. 
N.  S.  11  SI,  a  case  of  mortgage. 

(/)  A7ny  v.  Jones,  Z  Taunt.  418. 
427i 

(;/)  Dennett  v.  tx'jnhhiui,  Finch.  W-1 ; 


(//)  Napperw  Lord  Allinjlon,  1  Eq. 
Ca.  Ah.  16G. 

(0  IhUI. 

(/■)  Ben  net's  case,  Cvo.  Kl.  0. 

(Z)  See  Sug.  614. 

(///)  Jf^roii  V.  Trr:/,ie,  Lord  JJayui: 
r.'.d. 


liiGiirs  OK  \i.',xi)(»it  AND  rri;riiAsi;i!.  -.sjU 

a  couti-an' intention  clearly  appear  (//)  ;  tliis,  liowcvcr  may     chai,.  xiv. 
1)0  eviclonceil  Ity  any  part  of  the  instrnniciit  (<>).  ^*'^*'-  ^^ 

expressed 

Before  considi^rinjj;'  the  effect  of  restrictive  woids  in  the  "'''''*"'^'""- 

,       ,  1  1  1       .,      ,      ,  Covenants  fur 

covenants  themselves,  Ave  may  remark,  that  the   fi\-e   usual   title,  h-.w 

covenants  may  be  divided  into  tliree  classes,  having;'  distinct  '-■^'''^**'''^'-''^' 
objects;  /•/:.,  tirst,  the  covenants  for  seisin  and  riylit  to 
convey,  Avhicli  are  strictly  covenants  foi-  title  :  secondlv,  the 
covenants  for  (piiet  enjoyne-nt,  and  //mf  iVce  from  incum- 
l)rances  (nut  a  covenant  that  the  estati"  /s  /Vrv  from 
incumbrances,  but  merely  tluit  there  shall  Ijc  no  disturbance 
by  incuudjrancers)  ;  and  thirdh^  tlie  covenant  for  further 
assurance  :  and  tluxt  the  first  chiss  may  be  broken  without 
there  being  any  breach  of  the  second  or  third  ;  foi'  the 
purchaser,  although  not  ac(|uiring  a  marketable  title,  may 
bo  undisturl:)ed  in  the  possession,  and  may  never  require 
any  further  assurance,  or  may  obtain  what  lie  does  requii'c : 
also  that,  if  either  of  the  second  class  be  broken  (unless  the 
covenant  be  so  Avorded  as  to  extend  to  wrongful  disturb- 
ances), thei'e  must  have  been  a  breach  of  the  first  class : 
and  lastly,  that  the  covenant  for  further  assurance  may 
l)e  broken  without  there  being  any  Ijreach  of  anv  of  the 
other  covenants. 

Upon  this  subject  the  four  following  propositions  are  laid  Restrictive 
down  by  Lord  St.  Leonards  :  viz.,  first  that  "  where  restrictive  o7- "Lord  st 
woi'ds  are  inserted  in  the  first  of  several  covenants  havinr--  the  Leonards' 

.  .  "  propo.sition.s 

same  object,  they  will  be  construed  as  extending  to  all  the  respecting : 
covenants,  although  they  are  distinct "  (/>) :  secondly,  that 
"  where  the  first  covenant  is  general,  a  subsequent  limited 
covenant  will  not  restrain  the  generality  of  the  jDrecedino- 
covenant,  unless  an  express  intention  to  do  so  appear,  or  the 
covenants  be  inconsistent "  (q) ;  thirdly,  that  "  as  on  the  one 
hand  a  subsequent  limited  covenant  does  ]iot  restrain  a  pre- 
ceding general  covenant,  so,  on  the  other  hand,  a  precedin*'- 

(ii)  Sc3  Suj.  GOj  ;  OjoI':  v.  Fouud.i,  v.  Drow.i,  1  Lev.  o7  ;  and  .see  DJmci' 

1  Lev.  40;  Barioii  v.   Flt:ja\dJ,   15  \.}IcCahc,l[  Ir.  Com.  La-.v  Koj..  377, 

East,  530,  5il.  {p)  Sug.  605. 

(o)  See  2  Ba;.  &  P.  22,  25  ;  Brovr.i  (7)  Sug.  CO", 
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goncral  covenant  will  not  enlarge  a  subsequent  limited  cove- 
nant "  (/•)  ;  and  fourthly,  that  "  where  the  covenants  arc  of 
diver.3  natures,  and  concern  different  things,  restrictivo 
words  added  to  one  shall  not  control  the  generality  of  the 
others  "  (s). 


how  f.ar  maia- 
tainable. 


Of  the  ahove  propositions,  the  first,  if  read  in  connection 
with  the  above  classification  of  the  covenants  and  of  tlieir 
separate  objects,  seems  to  be  warranted  by  the  autliorities  (f). 
The  secorid  proposition  (which  togotlier,  or  ratber  as  con- 
nected, with  the  first,  has  been  disputed  (u),)  is,  perhaps, 
hardly  accurate  ;  for,  although  a  prior  general  covenant  will 
not,  it  appears,  be  restrained  by  a  subsetpaent  limited  cove- 
nant h.a.%'ing  a  different  object  (x),  yet  whei'c  tv.'O  covenants 
relate  to  the  same  object,  restrictive  words  in  the  second 
may,  it  seems,  control  the  generality  of  the  first  (u).  The 
third  and  fourth  propositions  seem  to  be  unimpeachable. 


And,  of  course,  restrictive  Avords  occurrijig  in  one  cove- 


Grammatical 

construction  -r.   ,i                         j^-      i 

generally  nant  may  extend  to  another,  it  tlie  grammatical  connection 

coiSUTnof  of  the  two  require,  and  no  inconsistency  w-ould  result  from, 

covenants.  j^^^^.j-^  ^  construction  (z)  :  "  and  the  Court  vrill  endeavour  to 


(;•)  Sll^^  608. 

(s)  Siig.  609  ;  see  Crayfonl  v.  Cni'j- 
furd,  Cro.  Car.  106  ;  llwjlies  v.  Bta- 
nctt,  illil.  495,  where  the  covenants 
were  for  seisin  notwithstanding  any 
act,  &c.,  and  that  the  lands  were  of  a 
stated  value  ;  contra,  where  the  cove- 
nants were  that  the  lauds  were  of  a 
stated  value,  and  should  so  ccmtinuo, 
notwitlistanding  any  act,  &c.,  Ladj 
Rich  v.  Lord  Rich,  Cro.  El.  43  ;  Younj 
v.  Raiiicocl;  7  C.  B.  310;  Crosylehl 
V.  Morrison,  7  C.  B.  2S6. 

(<)  See  Acritn  v.  'Jiinnis,  -i  Lev. 
40  ;  Browning/  v.  WrI'jhi,  2  Bos.  &  1\ 
13 ;  Foord  v.  Wilson,  2  J.  B.  ?iIooi-e, 
592  ;  as  controlled  by  llowcll  v. 
Richards,  11  East,  633  ;  !<tannard  v. 
Forhes,  6  Ad.  &  E.  572. 

(«y  See  Jann,  C.  by  S.,  vol.  ix.  \\ 
383. 


(.t)  Barton  v.  Fitijtrald,  15  ]':ast, 
530  ;  O'liiisford  v.  Gr!jHt/i,  1  Saund. 
58  ;  ,'>mith  v.  Compton,  3  B.  &  Ad. 
189. 

(y)  See  M:id  v.  .VurshaU,  1  r,vo.  & 
B.  319;  3  J.  B.  Moore,  7()3,  717; 
but  not  necessarily,  see  I/tssc  v. 
Stevenson,  3  Bos.  &  P.  565  ;  Scaccrrd 
V.  Anstci/,  10  J.  B.  Moore,  55  ;  see 
also  Mrtrtyn  v.  M'Naniara,  4  Dru.  & 
"VV.  Ill,  where  Suyden,  C,  apjiears 
to  have  considered  that  a  gtneral 
covenant  with  A.  might  be  cut  down 
by  restrictive  words  in  a  covenant 
entered  into  upon  the  same  subject- 
matter  with  B.  upon  the  same  instru- 
ment. 

{z)  Brou'jhton  v.  C'omcay,  Dy.  240  ; 
Bclcs  V.  Jtriics,  Dy.  240,  n. ;  and  see 
6  Ad.  &  E.  587  ;  Lady  Rich  v.  Lord 
Rich,  Cro,  EliZi  43. 
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ascin-tiiiii   ilic    intention   of  tlio    parties    from   an   attentive     CLiq,.  XIV. 
considei-alion  of  tlie  v>]io!e  deeil,  or  eoiistnio  tJie  covenants        '^'-'"t.  5. 
either  as  inilependent  or  as  restrictive  of  eacli  otiier,  accord- 
ing to  such  apparent  intention"  (a):  and  Equity  will  relieve 
against  general   covenants    entered   into   contrary   to   the 
intention  of  the  parties  (/j). 

Upon  the  death  of  a  covenantee,  or  other  person  entitled  Whether  real 
to  the  Ijcnefit  of  covenants  for  title  which  run  with  the  reprrenutive 
land,  and   have  been  broken   in  his   lifetime,  the   rio-ht  of  «f  covenantee 

'^  may  sue  for 

action,  SO  far  as  any  actual  damage  has  been  sustained  by  I'lvudi. 
him,  belongs  to  his  executors  or  administrators  (r) ;  but, 
except  to  the  extent  of  such  actual  damage,  the  right  to  sue 
descends  v/ith  the  land,  if  freehold  or  copyhold,  to  the  heir 
or  devisee  (d) ;  or,  if  leasehold,  to  the  executors  or  adminis- 
trators ;  or,  (if  specifically  bequeathed,)  to  the  legatee  (after 
the  assent  of  the  personal  representative  to  the  bequest). 

The  customary  heir  of  a  copyholder  in  fee  might,  it  is  Customary 
conceived,   sue    upon    the    covenants    before   admittance :  before  ad-*""^ 
"  being    a   complete    tenant   against   all    persons   but   the 
lord"  (e)  :    but  this  probably  would  not  l3e    so  where  the 
admittance  is  in  terms  merely  for  the  life  of  the  tenant, 
with  a  mere  customary  right  of  renewal  in  the  heir  (/), 

Where   tlie   title   is   defective,  and  an  action  is  brought  Damages, 
upon  the  covenants  before  eviction,  there  seems  to  be  no  of 'recoverable 

general  rule  1)y  which  the  amount  of  damao-es  should  be  '^^■l|*'\'"p "" 
,  ID  eviction. 

determined.  Where  the  purchaser  has  acquired  an  inde- 
feasible estate,  but  of  a  less  extent  than  that  which  he 
contracted  for,  the  amount,  (if  he  choose  to  retain  the  estate,) 

(a)  1  Saund.  K.  n.  p.  GO.  (d)  Kinjdon  v.  Nottle,  1    11.  &  S. 

{h)  Coldcot  V.   Iim,  1  Ch.  Ca.  15  ;  355  ;   -S'.  C,    4  M.  &  S.  53 ;   Kin;/   v. 

Fielder  v.  Studleij,  Rep.  t.  Fiuch,  90,  Jones,  5  Taunt.    418  ;  Junes  v.  A'/''y, 

cited  by  Lord  Eldon,  2  Bo.s.  &  P.  26  ;  4  M.  &  S.  188. 

and  by  Lord  Alvanley,  3  Bo.s.  &  P.  (e)  Scriv.  on  Cop.  290, 

575.  (/)  See  Doe  v.  Tliompson,  13  Q.  B. 

(c)  Lucy  V.  Leiinr/ion,  2  Lev.  2G.  670. 


mittance, 
semhJe. 


J{)2  EFFECT   OF   COXVKVAXCE   OX    i{Er,.VTIVE 

Chap.  XIV.     would    seeiu   to    l.t>,   thv    ditirri'iieo   Letwron    tin-    fstiinated 
_^_^1_  values  of  the  t^vo  estates  ;  as  if,  for  instance,  the  land  prove 


to  be  copyhold  instead  of  freehold  ((j).  Lord  St.  Leonards 
seems  to  consider  (A)  that  where  the  title  is  defective  within 
the  covenant,  the  purchaser,  before  eviction,  may  offer  to 
re-convey  the  estate  and  claim  the  entire  purchase-money ; 
but  no  authority  is  cited  for  this  proposition,  which  appears 
to  be  untenable ;  the  extent  of  the  damnification  being  the 
difference  between  tliat  Avhich  the  covenantee  has  and  that 
whicli  he  ought  to  have  :  but  possibly  such  an  action  might 
lie,  if  the  alleged  breach  consisted  in  a  refusal  by  the  defen- 
dant to  perfect  the  title  (/). 

Where  a  reversionar}-  lease  was  granted  to  a  lessee  in 
possession  by  a  tenant  for  life  wdio  had  no  power  to  make 
such  a  demise,  the  lessee  was  held  entitled,  under  the  cove- 
nant for  quiet  enjoyment,  to  recover,  not  merely  the  premium 
paid  and  the  costs  of  the  void  lease,  but  also  the  difference 
lietween  the  value  of  the  lease  which  Avas  professed  to  lie 
gi-anted,  and  that  of  a  lease  wliich  he  actually  obtained  from 
the  reversioners  for  a  shoi-ter  term  and  at  an  iiicreased 
rent  (/.•). 

What  amount        Where  there  1ms  been  actual  eviction,  the  purchaser  may, 
of  recoverable        ]    .  |.]^q  j-jj^j^-j^  ^^f  damages,  rccovcr  interest  or  mesne  profits 

where  there  is  o     ' 

eviction.  f,,y  the  time  during  wliich  lie  has  been  out  of  possession  (/). 

Upon  the  same  principle,  lie  would  be  entitled  to  interest 

upon  any  charge  on  the  estate  which  he  has  been  compelled 

to  satisfy:  it  seems,  however,  to  be  doubtful  whether  he 

could  recover  it  for  such  period  as  he  had,  without  reasonable 

excuse,  neglected  to  sue  upon  the  covenant  (m). 

(</)  O'rai/  V.  Briscoe,  Noy,  1-42  ;  see  and  see  now  Bain  v.  FotJioy/ill,  J,  R. 

ira<"cv.  Bickerton,  3  De  G.  &  S.  751.  7  E.   &  Ir.  Ap.  158,  affirming  L.  R. 

(//)  Sug.  611.  6  Exch.  50,   and   restoring  the  nile 

(/■)  See  5  Taunt.  428.  as  to  damages  as  laid  down  in  Fhtrcan 

(k)   Lock   V.    Furze,  L.    R.  1  C.  P.  v.  Tkornhill.    And  see  further  on  this 

441;    in   the  Exch.  Ch.,  affirming  a  ubject  ?«/''«  ^'h.  XVII,  sect.  1. 

decision   of  the  C.  P.,    6  New  Rep.  {I)  Kinrj  v.  Jona,   5   Taunt.  418  ; 

340  ;  and  see  comments  in  judgment  see  422. 

on   Fiureau   v.    ThornldU,   2  W.    Bl.  (m)    See  Andtrton   and   mvAhcr  v. 

1078  ;  Hopkins  v.  Grazehrook,   6  B.  &  Arroicmith,  2  P.  &  D.  408. 

C.  31  ;  Sikes  v.  Wild,  4  B.  &  S.  421  : 


IMCIITS    OF    VKXDOU    A\l)    IT K" '||  ASKIi.  7|);] 

So  if  111',  without  oiiiuumicatiuL;-  Avitli   tlic  xnidor,  coin-     Chai..  XIV. 
proiuisc  ail  adverse  claim  or  suit,  lie  may  ivcovit  tlic  amount    -  — "*'  ^' 
paid  by  liim,  and  liis  costs  of  suit  as  lietw.-cn  attorney  aiul  J'^^.f 'Jf*'*^ 
client,  suLjoct  only  to  tlu^  i-i'^lit  of  the  ven«lor  to  sliow,  either  '-■"n'l>r»">i«'^', 
that  the  chiiiii  Avas  Aviioiiy,  or  in  part,  nnfounileil,  oi-  that  when  re- 
bettor  terms  minht  have  been  })rocured  (//.)  ;  and  it  would  ^"^^^^  ^'' 
appear  that,  if  the  vendor,  upon  notice  L;iven  to  him  of  a 
suit  within  the  terms  of  his  covenant  for  (juiet  enjoyment, 
refuse  to  defend  it,  he  could  not,  as  against  tlu;  purchaser, 
dispute  tlie  validity  of  the  claim  (o) :  it  does  not,  ]io\vt'\er, 
appear,  that  the  latter  could  safely  defend  an  action  without 
giving  notice  to  the  vendor  or  the  party  liable  upon  liis 
covenants  (/>),  and  obtaining  his  directions,  if  the  defence  is 
apparently  hopeless  (q) ;  and  if  he  disregards  the  notice,  and 
the  purchaser,  acting   on    his   own  judgment,  defends   the 
action  and  has  to  pay  damages   and  costs,  the  latter  has 
been  held  entitled  to  recover  in  an  action  on  the  covenant 
the  amount  so  j^aid,  and  also  the  expenses  which  lie  had 
liimself  incurred  in  defending  the  action  (r). 

It  has  been  considered  doubtful  whether,  in  any  case,  Wliether  tie 
the  purchaser  could  recover  the  expenses  of  improvements,  p?ovt,'iltn("' 
although  stated  as  special  damages  in  his  declaration  (n)  : 
l)ut  a  ditierence  has  been  taken  between  improvements,  con- 
sisting in  additions  to  the  property, — e.g.,  expensive  build- 
ings erected  upon  the  land, — and  mere  improvements  of  the 
land  itself  (f).  A  distinction  may  also,  it  is  conceived,  be 
made  l)etween  the  amount  recoverable  in  an  action  on  the 
covenants  for  seisin  or  right  to  convey — which  in  their 
terms  refer  merely  to  things  as  existing  at  the  date  of  tlie 


(n)  Sm!th  v.  Compton,  3  B.  &  Ad.  &  E.  28. 

189,  and  407.  [r)  Rolph  v.  Crouch,  I..  K.  3  ExlIi. 

(o)  See  Diiffichl  v.    Seott,  3   T.    Pv.  44  ;  and  see  cases  there  cited. 

377.  (.S-)  Lpvis    V.    CampUn,    3    J.    P.. 

ip)  See  3  B.  &  Ad.  408  ;  Lcwlx  v.  Moore,  35  ;  8  Taunt.  715. 

Pcakc,  7  Taunt.  153  ;  and  see  .Smith  v.  (0  See  3  J.  P.  Moore,  52,  54,  5"  ; 

lloiveU,  6  Exch.  730.  and  f^ee  Bunny  v.  Jlopkinson,  infnt  ; 

(ry)  See  G'dldt  v.  Rippon,  1   Mood.  and  Vh.  XVII. 
&  M.  40C  ;  Short  v.  Kallovcay,  1 1  Ad. 

VOL.  n.  Q 


''Jt 


EFFECT   OF    CONVEYANCE   ON    RELATIVE 


Chap.  XV 
Sect.  5. 


conveyance,  and  if  l)roken  at  all  are  broken  inunediately — ■ 
and  the  amount  recoverable  in  an  action  on  the  co^'enant 
for  quiet  enjoyment,  Vvdiicli  is,  in  its  very  terms,  prospective  : 
in  the  latter  case,  it  seems  difficult  to  understand  why  the 
full  value  of  the  property  as  existing  at  the  time  of  the 
breach  of  covenant,  should  not  be  recoverable  ;  especially 
when  (a)  the  property  has  been  professedly  bought  for  the 
purpose  of  being  improved  by  building  on  or  otherwise.  In 
one  case,  it  was  laid  down  that  the  measure  of  damages  in 
the  event  of  eviction  includes  the  amount  expended  in  con- 
verting the  land  to  the  pm-pose  for  which  it  was  bought ; 
and  that  the  purchaser  may  recover,  not  merely  the  value 
of  the  land,  but  also  the  amount  spent  in  the  erection  of 
houses  suljsequent  to  his  conveyance  (./■). 


As  to  restrict- 
ing the 
liability  of 
tenants  in 
common,  &c., 
upon  cove- 
nants for  title. 


It  is  not  an  unfrequent  practice  on  a  sale  by  tenants  in 
common,  or  other  persons  having  partial  interests  in  the 
estate,  to  restrict  their  liability  under  the  covenants  for 
title,  not  to  their  respective  interests  in  the  estate,  Av^hich  is 
a  proper  restriction,  but  to  the  amount  of  their  respective 
shares  of  the  purchase-money.  This  practice,  however,  is 
scarcely  defensible ;  and  seems  to  be  founded  on  the  notion 
that  the  measure  of  damages,  in  case  of  eviction,  cannot 
exceed  the  amount  of  the  purchase-money:  a  notion  which 
is  erroneous  in  cases  where  there  has  been  an  expenditure 
in  improvements  of  the  property. 


Bankruptcy  Bankruptcy  and  a  cei'tilicate  were,  under  the  old  la"vV,  no 

were*^uo  ^'  ^'^  ^  defence  to  an  action  for  breach  of  covenants  for  title,  happen- 
ing before  the  bankruptc}^ ;  the  demand  not  being  a  liqui- 
dated debt  (,y).     But,  by  the  153rd  section  of  the  Act  of 


defence  to 
action. 


((()  ScoIIadki/v.  Baxciidule,  2'Exi:h. 
oil,  35i  ;  and  see  Ilochstcn  v.  Be  La- 
tour,  22  L.  J.  Q.  B.  455  ;  Waller  v. 
Broudharst,  21  L.  T.  68  ;  Fletcher  v. 
Tayleur,  17  C.  B.  21  ;  Cory  v.  Thames 
tihlphaildinr/  Company,  L.  K.  3  Q.  B. 
181. 

(»)  Bunny   v,    Ilopkiiison,     (i  Jur. 


N.  S.  187  ;  27  Beav.  565  ;  and  see 
and  Consider  Duelacorth  v.  Ewart,  10 
Jul-.  N.  S.  21-1  ;  ami  the  judgment  of 
Blackburn,  J. 

(ij)  Hammond  v.  Toulmln,  7  T.  11. 
612  ;  and  see  Mills  v.  Auriol,  1  H.  Bl. 
-133. 


EIGHTS    OF    VEXDOR    AND    PUKCIiASKli.  79,3 

ISGl  (z),  if  cany  Lankrupt  was  at  the  time  of  adjudication  Chap,  x IV. 
Iia1)l(',  l.y  reason  of  any  contract,  to  a  demand  in  tlie  nature  ^'-•"•^-  ^- 
of  iiHli(iuidated  dainaves,  tJ^.o  Court  of  Bankruptcy  liad 
power  to  assess  the  damages;  and,  when  assessed,  they  were 
provaUe  as  if  a  debt  due  at  tlie  time  of  bankruptcy :  but 
this  section  only  applied  where  the  contract  had  been  l)roken 
before  the  date  of  the  adjudicatio]!,  or  tlie  act  of  l)aidc- 
ruptey  (a).  Wliere  a  bankrupt,  prior  to  h.is  bankruptcy, 
fraudulently  professed  to  sell,  as  free  from  incumbrances,  an 
estate  which  he  had  already  mortgaged,  the  covenantee  was 
allowed  to  prove  in  the  l)ankruptcy  for  the  amount  of  the 
principal  and  interest  wliich  lie  had  paid  to  the  incum- 
brancer, and  also  for  the  costs  incurred  in  defendino-  a  suit 
foi-  foreclosure  (Jj). 

Under  the  Act  of  1800,  the  trustee  of  the  bankrupt's  pro-   Trustee  under 
perty  may,  within  a  limited  period,  by  writing  nnder  his  ^i^c^' Act 
hand,  disclaim  any  such  properl}-,  where  it  consists  of  any  "'^'3' '^i^^'l^'""- 
land   burdened   with    onerous    covenants,    or   where    it   is 
unsaleable,  or  not  readily  saleable,  by  reason  of  its  binding 
the  possessor  thereof  to  the  performance  of  any  onerous  act, 
or  to  the  payment  of  any  sum  of  money,  as  respects  lease- 
holds, such  disclaimer  cannot  be  made  without  leave  of  the 
Court  (c) ;  and  any  person  injured  by  such  disclaimer  is  to 
be  deemed  a  creditor  of  the  bankrupt  to  the  extent  of  such 
i"j^^0''  ^^^^'^  i«  entitled  to  prove  the  same  as  a  deist  under  the 
bankruptcy  {d).     The  Act  does  not  specify  how  the  damages 
are  to  be  assessed  ;  Ijut,  it  is  conceived,  the  provisions  of  the 
lo3rd  section  of  the  Act  of  1861  will  still  aj^ply. 

A  mortgagee  cannot,  in  E(|uity,  without  the  consent  of  tlic  Mortgagee 
mortgagor,  release  covenants  for  title  entered  into  by  the  ''^"""'^  '^''^'^'''■"'' 

^  »/  coN'eiiants  as 

vendor  from  wliom  the  mortgagor  purchased  (c).  against  mort- 

gagor. 

(■-)  24  &  25  Vict.  c.  lOi  ;   and  com-  nf  covenant  to  repair, 
pare  12  &  13  Viot.  c.  106,  k.  173.  {,■)    Vide  supra,  p.   S4,  and  see  Re 

(a)  E.V parte  Mendd,  1  l)e  CI.  Jo.  &  H^V*;;;,  L.  R.  13  Eq.  ISC  ;  Kc  parte 

S.  330.  Lovcrhuj,  L.  R.  9  Ch.  Ap.  5S(i. 

{h)  Ex  parte  Limes,  U  W.  11.  77U  ;  (</)  32  &  33  Viet.  c.  71,  ss,  23,  24. 

Bee  too,  lie   FranJcau,   5  L.  T.  N.  S.  ('.■)    Tkorntoii  v.  L'<jur(,  3  Pe  Cr.  M, 

C97  ;  Ik  Barnard,  ihkL  SOo ;  breache^i  &  G.  203. 
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EFFECT   OF    (.'UNVEVANTE    UX    RELATIVE 


Chai.  XlV.         ir  the  covenantur  died  Ijelore   the   IGtli  July,   LS8(),  no 

L1L__  actiijn   for  a  breach  of  covenants  for  title,  or  of  any  other 

Formerly  no      (..^^^.^.^ant,  Avould  He  ao-ainst  his  devisee  ( /")  ;  whether  the 

actiou  of  cove-  '  o  \j  y  ' 

nant  against      l.)reach  occurred  before  (y)  or  after  the   decease  :  but  if  the 
devisee.  i>   t       • 

covenant  had  been  for  payment  of  a  sum  by  way  oi  liqui- 
dated damages,  and  "heirs"  were  i^ameil  in  the  covenant, 
the  devisee  would  have  been  liable,  jointly  with  the  heir,  in 
an  action  of  debt,  in  respect  of  a  breach  occurring  in  the 
lifetime  of  the  covenantor  (A) ;  although,  if  there  were  no 
heir,  no  action  would  have  lain  against  the  devisee  alone  (t). 
'J'he  heii-,  if  named  in  the  covenant,  is  liable  to  the  amount 
of  descended  assets,  whether  the  breach  occur  before  or 
after  the  death  of  the  covenantor  (/.). 


Alteration 
off ec  ted  Ity 
1  Will.  IV. 
c.  47. 


And  under  the  1  Will.  IV.  c.  47  (/),  devisees  are,  to  the 
extent  of  the  devised  assets,  rendered  liable  to  be  sued  upon 
the  covenants  of  their  testators,  jointly  with  the  heir  taking 
assets  by  descent,  or  solely  if  there  be  no  such  heir. 


Damages  for 
breach  of 
eoveuiint, 
when  claim- 
able as  dclit 
in  adininistia- 
tion  snit. 


And  it  has  been  held  in  a  modern  case  (m),  that  damages 
upon  covenants  for  title,  in  which  the  heir  Avas  named,  for 
breaches  happening  after  the  covenantor's  decease,  will,  even 
as  acrainst  the  devisee,  be  considered  as  within  the  meaning 
of  a  testamentary  charge  of  dchts  .-  and'  it  seems  that  a 
claimant  for  unliquidated  damages  in  respect  of  a  breach  of 
covenant  may  himself  institute  a  suit  for  the  administration 
of  the  covenant<jr's  estate  (/;);  l)ut  the  devisee,  or  (it  is  con- 
ceived) the  heir,  in  an  administration  suit,  is  not  bound  by 
tlie  result  of  proceedings  by  the  covenantee  against  the  per- 
sonal representatives  of  the  covenantor ;  but  may  have  the 
Cjuestion  determiniMl  in  an  action  to  which  he  is  himself  a 


(/)  Wilnim  V.  KnuMcij,  7  East,  T28  ; 
and  see  D tikes  v.  Broadmcad,  6  Jur. 
N.  S.  289  ;  affirmed  7  Jur.  N.  S.  56. 

(i/),S'.  C. 

{/()  See  Jtiiktnn  v.  Br'iant,  G  Sim. 
C(  ?,  •507  ;  Co(q)e  v,  Crcssnxll,  L.  11.  2 
Ch.  p.  112. 

(i)  Ilantui'j  v.  Shddmh;  9  M.  & 
W.  25(3. 


(k)  Sec  Shep.  Touch.  177. 

(/)  See  ss.  2,  3,  4,  &  S.  'J'he  Act 
came  into  operation  on  the  l<Jth  .July, 
1S:J0. 

[ill)  Morse  V.  Tavkcr.,  5  Ha  79  ; 
Ikriu'iivjluuii  V.  Burke,  2  J.  &  L.  G99, 

(»)  Burch  V.  Coney,  11  L.  T.  414  ; 
1  1  Jur.  1009. 


RIGHTS    OF    VKNDOR    AND    IT IKIIASKH.  7!)7 

party  (o) :  nor  can  interest  1)C  clahne< I  jtiior  to  the  amount    Cli;ii..  XIV. 

of  damao'os  beinu'  so  detennined:  l)ut  avIktc  devisees,  liavin<^   

insisted  on  tiiis  right,  "were  unsuccessful  in  the  action,  the 
covenantee  was  allowed  the  amount  of  the  damages  assessed 
upon  the  trial,  his  costs  of  defending  the  ejectment  upon 
"whieh  he  had  been  evicted,  and  of  an  action  hrou^ht  hy 
him  against  the  personal  representatives  of  the  covenantor, 
and  l)_y  the  result  of  which  the  devisees  had  refused  to  Lc 
l)ound,  of  the  action  to  which  the  devisees  were  parties,  and 
of  the  suit  in  E([uity,  and  also  interest  on  the  damages  and 
costs,  to  be  computed  from  the  time  wlien  the  amount  was 
ascertained  and  judgment  entered  up  in  the  action  against 
the  devisees  Q>). 

A  remainderman  has  no  equitable  claim  upon  damages  N.i  appnrtiun- 

recovered  by  the  tenant  for  life  upon  breach  of  covenants  for  (];i„|a  "e,  in 

title  (a) ;  as  he  himself  can  bring  an  action  lor  the  injury  (if  favur  of  rc- 
^  .  °  .  J      J    \      mamdcrman. 

any)  sustained  Ijy  him  as  owner  of  the  reversion. 

A  vendor  selling,  at  a  great  undervalue,  an  estate  with  a  Coycnautrf 
title  which  proved  bad,  has  been  relieved  in  Equity  against  agaiust  iu 
an  action  on  the  covenants  for  title,  upon  the  terms  of  his  ^'ii"''}'- 
refunding  the  price  and  interest  and  being  charged  with  the 
mesne  profits  (r);  but  the  contract  is  described  as  a  "catch- 
ing  bargain"    on  the   part   of   the    purchaser;    and    it    is 
conceived  that  no  such  relief  woulil  be  afforded  Avhere   the 
lowness  of  price  coidd  l)e  referre<l  to  the  known  state  of  the 
title. 

Where  a  l)ill  was  filed  to  set  aside  a  conveyance  as  fraud u-  Conveyance 

lent,  and  the  defendant, ^>^')Z(/f?2fc  life,  sold  parts  of  the  estate  fj-aiui,— on 

to  parties  who  had  no  notice  of  the  fraud,  and  died,  and  a  .^;!;4*;,f™','^' 

supplemental  l)ill  Avas  fil(Ml  a"ainst  his  reinTsriitatives  and  cfnt  sub  pur- 
the  purchasers;  the  latter,  being  e\icted,  wen:  heM  entitled 
in  the   suit  to    ivpayment  of    the    puiehasc-moncy  by  his 

(o)  Morse  v.  Turlrr,  iihi  sc/ov) .-  ami  iji)  5  Ha.  70. 

see  Cox  Y.   Kiarj,  9  JJeav.  .530 ;  .V")--  (q)  Xobic  v.  Otss,  2  Sim.  343. 

Mail  V.  Sti'hy,  !)  Beav.  560.  ()•)  Zonrh  v.  Sirainc,  1  Vern.  32l». 
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Chap.  XIV.    representatives ;  and,  as  against  the  plaintiff,  to  an  allovrance 
'  ^   "   '        for  la.sting  repairs  and  substantial  improvements  (s). 


Piirchaser's  The  rights  arising  under  a  vendor's  covenants  (other  than 

remedies  on  t  •  i  i 

vendor's  cove-  Covenants  for  title),  appear  to  he  sulvject  to  the  same  rules 
thaii\>r  title.    ^^  have  been  already  considered  with  reference  to  a  pur- 
chaser's covenants  (f). 

Need  not  exe-        Lastl}*,  we  may  here  remark  that,  Avherc  the  conveyance 

Ctltc  COUVGV- 

nnce  before       Contains  covenants  by  the  purchaser,  his  non-execution  of 
*=uing.  ^-^^^  deed  would  not,  at  Law,  be  any  defence  to  an  action  by 

liim  for  breach  of  the  vendor's  covenants  (c). 


Section  6. 

Purchaser's 
remedy,  fee, 
in  respect  of 
defects. 
Purcha.ser 
accepting 
defective  title 
through  fraud 
of  vendor, 
relieved  in 
Erpiity. 


(6.)  Pii rcli'ifipy^  remedy  unPr  fippc'cd  c'rrcum'<t(nices, 
in  respect  of  defects  (re). 

A  purchaser,  after  conveyance  and  payment  of  his  pur- 
chase-money, may  obtain  relief  in  Equity  against  a  A-cndor, 
Avho,  by  fraudulent  misrepresentation,  has  induced  him  to 
accept  a  defective  title  (?/) ;  nor  need  he  wait  until  eviction, 
but  may,  at  once,  claim  to  have  the  contract  rescinded  {z) ; 
and  he  should  be  prompt  in  applying  to  the  Court  {a).  In 
a  modern  case  in  the  House  of  Lords  (/>),  it  was  laid  down 
that  in  order  to  entitle  the  ^^urchaser  to  relief,  the  misrepre- 
sentation must  be  of  an  existing  fact,  and  not  of  a  mere 
intention.     This  doctrine  Avas  strongly  disaj^proved  by  Lord 


(s)  Ti'cvchjdii  V.  'White,  1  Bcav. 
588. 

(t)  Vide  svpra,  sect.  4,  and  aiitlm- 
rities  cited  ;  and  see  Bretvstcr  v.  Kit- 
chen or  Kid'jil.  Ld.  Raym.  317,  322, 
and  5  Mod.  369  ;  and  Holmes  v. 
Bacl-lctj,  1  Eq.  Ca.  Abr.  27  ;  and  the 
remarks  on  these  decisions  in  Smith 
L.  C.  vol.  i.  32,  ct  scq. 

(m)  See  Morijan  v.  Pike,  14  C.  B. 
473  ;  Norlliampton  G.  L.  C.  v.  Par- 
ncll,  15  C.  B.  630. 

(x)  Vide  supra,  jx  103. 

ill)  Edwards  M'Lciiy,  G.  Cooji. 
808,    312 ;    2    Rw.    2S7  ;    Berry    v. 


Arviistead,  2  Ke.  221  ;  Lorell  v. 
Ilirks,  2  Y.  &  C.  46  ;  Poddf/  V.  Wil- 
li'iins,  3  J.  &  L.  1  ;  see  Ji/lard  v. 
Edijnr,  3  De  G.  &  S.  r)U7  :  Money  v. 
Jordcn,  2  De  G.  M.  &  G.  318,  and  15 
Bea,v.  372  :  reversed,  23  L.  J.  Ch. ;  5 
It.  L.  Ca.  185  ;  Iltitton  v.  liosseter,  7 
De  G.  LI.  &  G.  9. 

(z)  G.  Coop.  318  ;  2  Ke.  221. 

{a)  Siqml,  p.  48 ;  3  &  4  Will.  IV. 
e.  27,  s.  24 ;  and  see  Jominr/s  v. 
BroiKjldoii,  5  De  G.  M.  &  G.  126. 

(h)  Jordcn  v.  Money,  5  H.  L.  Ca. 
185. 


RIGFIT.-^    OF    VENDOR    AXT)  PURf'TTASET!.  7!)!) 

St.  Leonards  (c) :  nor  is  it  easy  to  see  wliy  tlic  (lcelaratl.,n  rh^,.  xiv. 
of  an  intention  to  do  or  abstain  from  duinn-  some  act,  wliieli  -^!^-*^: 
has  the  effect  of  inducing  a  purcliaser  to  coniplcte,  (as,  c.  <j., 
Avhere  a  vendor  states  his  intention  not  to  enforce  a  charge 
videli  he  lias  npon  the  property,)  should  not,  in  E(|uity,  be 
equally  l)inding  upon  tlie  pai'ty  making  it,  as  the  misrepre- 
sentation of  an  actual  existing  foct  (as,  c.  f/.,  Avhere  a  vendor 
untruly  alleges  tliat  he  has  no  charge  upon  the  estate).  Jn 
one  case  ((/),  where  A.,  a  lessee,  pending  negotiations  for  an 
underlease  to  B.,  stated  that  the  sea-view  fi-om  the  property 
could  not  be  interfered  with,  inasmuch  as  he  was  restrained 
by  the  covenants  of  his  lease  from  building  on  the  Land 
where  alone  an  obstruction  could  be  caused,  and  the  under- 
lease was  accepted  and  the  property  dealt  Avitli,  on  the  faith 
of  this  representation,  A.,  having  surrendered  his  old  lease 
and  olitained  a  fresh  lease, — without  the  restrictive  cove- 
nants,—was,  on  a  bill  fded  by  B.,  restrained  from  building 
so  as  to  oltstruct  the  sea-view. 

And  where  a  person  has  been   induced   to   enter  into  a   fontract 
contract  with  another  by   his    material  misrepresentation,  S!;"epreienta- 
he    is    entitled   not  merely  to  have  the   misrepresentation  tion  rtscindtd 
made  good,  but,  if  he  so  elect,  to  have  the  whole  contract 
avoided  (r');  and  the  burden  of  proving  that  the  misrepre- 
sentation was  not  relied  on  lies  upon   the   party  making  it : 
but  the  misrepresentation  must  be  matci  ial,  and  not  merely 
conjectural,  in  order  to  set  aside  a  purchase  (/'). 

Even  a  fi-audident  concealment,  by  the  vendor,  of  a  mate-  So  iu  c.v=eof 
rial  fiict  which  the  purchaser  has  no  suflicient  means  of  ccfncealment. 
discovering    ((j),  may   entitle   the    purchaser    to    relief  (A). 

(r)  Jonhm  V.  Jfoiifj/,  5  H.  Ij.  fa.  248.  84  Beav.  96. 

(d)  Pi'jijott  V.  Stratton,  Johns,  341  ;  (/)  Jenninrjs  v.  Bronyltton,  5  De  fi. 

affj.  1   De  a..  F.   &  Jo.  33  ;  and  see  M.  &  G.  12a  ;  and  .see  Setou,  651. 

observation.s  in  judgment  on  Jorden  (f/)  See   Conyhcorc  v.  Ntic  Bruns- 

V.  Moncii  ;    Sui'ith  v.  Ko.y,  7  IE  T..  C.  vh-l;   <(r.,   R.  Co.,  1  De  G.  F.  &  Jo. 

750.  r,-^  .  j^r^ji-  BransK'irl;  <(r.,  R.   Co.  v. 

(0   Sec  naidinsx.   Wlckluun,  ?,  De  M ii[/fjerid;/e,  1  Brew.  &  S.  263.   Allto; 

G.  &  Jo.  304  ;  and  .see  I'c  Nirul,  ibid.  if  the  defect  be  patent  ;  suprd,  p.  92; 

387  ;    Jaiinrcji  v.  Knoichs,   2!)   L.  J.  and  see  Lowndes  v.  Lniie,  2  Gox,  363. 

Ch.    !).-,  ;     Ch<(rJ(sirorth    v.    ./cini!,,;/^;  {Ii}    See  G.   C'ooii.   312  ;    L'arl^   v. 
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General  doc- 
trine as  to 
how  far  ven- 
<lor  is  respori" 
Bible  for  hi^ 
ageut. 


Tims,  ill  a  inodL-rn  case,  where  a  purchaser  in  possession  was 
fraudulently  induced  b}'  the  vendor  and  his  solicitor,  in  the 
absence  of  his  own  professional  adviser,  to  pay  the  pur- 
chase money  and  execute  covenants  for  the  production  of 
title  deeds,  while  the  title  to  part  of  the  property  w^as 
under  investigation  Avith  reference  to  a  known  defect,  he 
was  held  entitled  to  rescind  the  contract,  to  recover  his 
purchase-money,  with  his  costs,  charges,  and  expenses,  and 
to  have  the  deeds  of  covenant  delivered  up  to  be  can- 
celled (/).  So,  where  a  vendor,  seemingly  from  mere 
mistake,  erroneously  stated  that  a  will,  forming  part  of  the 
title,  had  been  proved,  the  purchaser,  after  conveyance, 
obtained  a  decree  that  the  will  should  be  deposited  with  the 
Master,  and  the  vendor  was  fixed  with  costs  (/').  So,  a 
vendor  of  an  equity  of  redemption,  misrepresenting  the 
amount  of  incumbrances,  will  be  bound  to  make  good  his 
mis-statement  (l). 

The  general  doctrine  as  to  the  responsibility  of  a  vendor 
for  the  acts  of  an  agent,  wdiom  he  has  either  expressly 
authorized,  or,  by  his  conduct,  adopted,  is  well  established 
both  at  Law  and  in  Equity ;  but  it  is  extremely  difficult  to 
define  what  sort  or  degree  of  misrepresentation  on  the  part 
of  the  agent  will  entitle  the  purchaser  to  set  aside  a  pur- 
chase which  has  been  completed  by  conveyance  and  by 
payment  of  the  purchase-money.  We  have  already  (;yi) 
referred  to  this  subject  in  treating  of  the  relative  duties  of 
A'cndors  and  purchasers  before  entering  into  an  agreement 
for  sale  ;  and  wc  shall  again  refer  to  it  more  fully  in  treating 
of  the  grounds  of  defence  to  a  suit  for  specific  performance. 
The  remarks  there  made  are  applicable  here ;  with  this 
(pialitication,  viz.,  that  a  misrepresentation  by  tlie  vendor, 
or  his  agent,  wliich  will  ax'ail  the  purchaser  as  a  defence, 
may  yet  not  be  sufficient  to  entitle  him  as  plaintiffi  to  have 


O'arren,  4  M.  &  R.  687,  600  ;  and  see 
2  Y.  &  C.  C.  C.  577  ;  and  the  judg- 
ment in  fimaU  v.  Attv:oo<(,  You.  455  ; 
and  ,S'.  C,  6  CI.  &  F.  232. 

(v)  Berry  v.  Arinlxtcad,  2  Ke.  22]. 


(/■)    llarrhon  v.    C'oppard,  2    Cox, 
818. 

(/)  Att.-Gcn,   V.    Cox,   3    H.    L.   C. 

210. 

(//()  Sirpru,  p.  9-3. 


HIGIIT.S    or    VKXDOU    AND    rrRCHASKH. 


SOI 


I'is  money  returned  after  it  j.as   been  pai.l  an.l  tlie  estate    ChamXiv. 
has  been  conveyed.  Sect.  C, 

Tn  a  case,  Avliieh  1ms  often  be..,!  tlie   subject  of  connn.'nt,   <Wsm 
where  a  public  way  over  the  estate  had  been  so  blocked  up!   ^S,^, 
under  a  mere  temporary  arrangement,  that  it  could  not  be  res'wSe 
discovered  by  the  purchaser,  and  the  vendor's  solicitor  (tlie   ''''^'''°''   ^' 
vendor  herself  having  no  personal  kncwledg,.  of  its  exist- 
ence,)  omitted    to    disclose    the    same,  or    to    produce    the 
deed    establishing    it;    but  not,   as  the    Court    considere.b 
"  with  any  intention  to  do  or  sanction  anything  he  thought 
wrong;"  and  the  conditions  of  sale  re(|uircd  the  purchaser 
to  build  a  wall  which  in  fact  interfered  with  such  right  of 
way,  it  was  held,  that  this  was  such  implied  fraud  hi  the 
vendor  as  enabled  the  Court  to  decree  a  reconveyance  (n). 
The  bill,  however,  which  rested  the  purchaser's  case  upon 
tlie  ground  of  personal  fraud,  was,  on  appeal,  dismissed  by 
the  Lords  (<>)  ■  they  being  of  opinion  that  the  vendor  had  no 
actual  knowledge  of  the  circumstances,  and  that  the  agent's 
knowledge  could  not  sustain  a  charge  of  personal  °Vaud 
against  the  principal ;   and  that  the  plaintiff,  putting  his 
case  on  the  ground  of  personal  fraud,  could  not  rest  it  on 
any  other  ground :  and  Lord  Cottenham  cited,  and  seemed 
to  approve  of,  a  case  {p),  where  a  lessor  having  informed  his   ]'„,vl>a«er 
intended  lessee  (in  answer  to  an  inquiry  on  the  point),  that  "'JJinX" 
no  pul)lic  right  of  way  existed  over  the  estate,  a  bill  to   reP'-'^-^*-'"t''^- 
rcscind  the  executed  lease  on  the  ground  of  the  ascertained  *^""' '""^''■• 
existence  of  such  right  of  Avay,  Avas  dismissed,  there  ha^•ing 
been  no  wilful  misrepresentation. 

It  may  be  remarked  of  one  of  tlie  above  cases  (7),  that  the 
misrepresentation  evidently  resulted  from  mere  carelessness 
in  not  ascertaining  whether  certain  mark-stones  denoted  the 
centre  or  the  side  of  the  v>^ay ;  and,  of  the  other  (y),  that  the 

(«)  Gibson  V.  rfE,tc,  2  Y.  &  ( '.  (",  C.       renin  Ah  in  Parr  v.  JeuxU,  1  K.  &  J. 


542, 


(o)  Wilde  y.  Gibson,!  11.  L.  ('.  60o.  (p)  Lcjfjc  v.    Crolcr,   2   Ba.  &  13. 

bee  Lord   St.    Leonards'   remarks  on  506. 

the  case,  in  his  treatise  on  tlie  Law  of  (,/)    Gibson  v.  D'Estc,  hU  s»prJ. 

Property  :  l)ut  se.  also  V.^( '.  Wood's  (,•)  Z.^^c  v.  Crohv,  nhi  ,upnl. 
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Sect.  G. 


riiiuipal 
lumnil  l)y 
fraud  of  airent. 


lessor  liad  f-rounds  for  believinLi-  his  statement  to  be  correct. 
111  eacli  case  the  misrepresentation,  if  discovered  in  time, 
would  probably  have  been  a  sufficient  reason  for  refusing  to 
complete  the  contract.  But,  as  observed  by  Lord  Cottcn- 
liam  (s),  there  is  a  marked  distinction  made  by  Courts  of 
Equity  between  what  is  necessary  to  resist  a  suit  for  specilic 
performance  of  a  contract,  and  wliat  is  necessary  to  support 
a  suit  to  set  aside  a  deed  executed  and  an  arrangement 
completed.  It  seems  that,  in  such  cases  the  principal  v^^ould, 
as  a  general  rule,  be  bound  by  the  fraud  of  the  agent  (f)  ; 
but  not  by  his  mere  non-communication  of  his  constructive 
knoAvledge,  or  of  ]<nowledge  acquired  by  liim  otherwise  than 
as  agent  {u). 


Case  of  lojid 
Ji'Je  misstate- 
ment by 
accent. 


Nor,  it  is  conceived,  will  a  misrepresentation  of  the  agent, 
made  hoiut  fuh  and  in  ignorance  of  the  true  facts,  entitle  a 
purchaser  to  have  his  money  returned  after  conveyance : 
altliough,  as  we  have  already  seen  {x),  the  innocent  misstate- 
ment by  an  agent  upon  a  material  point,  e.  <j.,  the  existence 
of  a  nuisance,  unknown  to  himself,  but  known  to  his  prin- 
cipal— or  even,  it  is  conceived,  if  unknown  to  the  principal — 
may  be  a  good  defence  to  a  suit  for  specific  performance  of 
the  contract. 


Excessive 
price  no 
ground  for 
i-elief. 


A  purchaser  after  completion  could  not,  it  is  conceived,  in 
the  absence  of  fraud,  obtain  relief  on  the  ground  of  the  price 
having  lieen  unreasonable  Qi). 


Terms  on 
which  pur- 
chaser is 
relieved  in 
Efjuity. 


Where  a  recoiiN-eyance  is  decreed,  the  purchaser  will  be 
credited],  in  addition  to  his  purchase-money,  not  only  with 


U)   Vigrrs  v.  Pile,  8  CI.  &  F.  C4.5. 

(t)  See  Wilson  v.  Fuller,  3  Q.  E. 
C8,  77  ;  Sug.  248  ;  1  H.  L.  C.  Gl  5  ; 
and  see  Cornfoot  v.  Fov7:e,  6  Mee.  & 
W.  358  ;  .see  supra,  p.  84  ;  Conyhcare 
V.  New  Brniisv:irk  B.  Co.,  1  Dc  ii.  V. 
&  Jo.  578  ;  National  Exrhanrje  Coy. 
of  Glasfjow  V.  Dreic,  2  Macq.  103  ; 
Barnj  v.  Croshcy,  2  J.  &  H.  I.  As  to 
corporations,  see  Iiangcr\.  Gt.  Western 


R.  Co.,  5  H.  L.  C.  86. 

ill)  Wilde  V.  Gihi^nv,  1  H.  L.  C. 
005  ;  and  see  Ahanley  V.  Kinnaird, 
2  Mac.  &  G.  1,  G. 

(.r)  Siiprd,  p.  9:1,  ard  cases  thcro 
cited. 

(//)  See  Small  v.  Attvnod,  Yoli.  -107, 
G  CI.  &  Fin.  232  ;  Pike  v.  T'/yr;-.*,  2 
Dru.  &  W.  1,  252  •  CwMl  v.  Taylor^ 
5  I'eav.l  15. 


RIOTTTS    OF   VENDOP,     AND   rUR'''ITASE'n.  80:] 

iicccssaiy  outgoings  in  rcspc^ct  of  the  estate,  but  also  with    Chap.  XIV. 

the  amount  of  rejoairs  and  improvemonts,  if  executed  l)eforc    ___!!_L^; 

the  discovery  of  the  defect  in  title,  and  if  their  repayment 
is  specially  prayed  by  the  bill  (z)  :  and,  probaldy,  of  necessary 
repairs  executed  during  or  pending  litigation,  if  specially 
pra^'cd  (a).  He  will  also  be  allowed  his  costs  of  the  purchase 
and  conveyance  (/^),  and  interest  upon  all  these  sevei-aJ  sums 
at  the  rate  of  4/.  (e)  per  ci'ul.  from  the  times  of  their 
respective  payments  or  expenditure;  and  will  be  de]»ited 
vrith  such  rents  and  profits  as  he  lias,  or  without  wilfnl 
default  (^?)  might  Imve,  received;  and  with  an  occupation 
rent  in  respect  of  any  part  of  the  estate  which  has  been  in 
his  own  possession  (c).  He  would  also,  it  is  conceived,  be 
compelled  to  reinstate  premises  wlncli  lie  had  materially 
altered;  e.g.,  a  private  house  converted  into  a  shop(/). 
Where  a  purchase  was  set  aside  for  fraud  on  the  part  of  the 
purchaser,  and  the  rents  exceeded  tlie  interest  of  the  pur- 
chase-money, annual  rests  were  directed  until  tlie  principal 
should  be  liquida,ted  (r/) :  but  a  special  case  must  be  shown 
to  Avarrant  such  a  direction  (//) 

In  one  case  the  purchaser,  obtaining  a  decree  for  rescinding  Allowed  to 
a  purchase  on  the  ground  of  fraud,  was  al!(jwed  to  follow  the  Sr-iE-muy, 
.stock  in  Avhich  part  of    the  purchase-money  had  been  in-   «t'«'^^<'' 
A^ested  (/')  ;  but  the  decree  rescinding  a  purchase  Avas  sub- 
secpiently  re\'ersed  ;  and  it  became  unnecessary  to  prosecute 
an  appeal  to  the  House  of  Lords  Avhich  liad  been  lo(lge<l  ]>y 

(:)  See  Eihranh  v.  M'Lcii!/,  2  R\v.  Ap.    G45,   uhcre    a    ilirectidii   as   to 

289  ;  and  see  Seton,  p.  (!i5.  annual  rests  was  on  appeal  stnuk  out 

(a)  See  Sug.  254.  of  the  decree  ;  Seton  03!). 

{h)  2  Sw.  289.     See  the  decree.  (c)  See  2  Y.  &  C.  ('.  C.  581. 

(c)  See  2  Y.  &  C.  C.  C".  581  ;  5/.  prr  (/)  See  Jac.  1G5. 

cent,   was  formerly  allowed,  see  Jac.  (y)  Donoraii  v.  Fr'aker,  Jac.  105. 

IG'J.  (A)  See  Xccfiom  y.  Cfarlson,  4  Ha. 

{d)  See    the    decrees    in    Gihi^un    v.  UJ  ;  J'rces   v.    Coke,  L.  Iv.  0   Ch.   ,Vp. 

D'E^te,  2   Y.  &  V.  C.  C.    581  ;    WIMe  (;J5,  051. 

V.    aibsoii,    1    H.    1j.    Ca.    036  ;    and  (/)   J^ma/l  v.    Afirood,  You.  5i"i7  ;  G 

Murmi/  V.  Pcdmer,  2  Sch.  &  Jj.  iW  ;  CI.  &   I'in.  232  ;  /ynmt  v.    CroijMliil, 

but  see,  contra,   the  judgment,   /'./(/.  2  De  (J.  ]•'.  &  Jo.   175;  see  pp.  188, 

489  ;  and  see  Sammcrs  v.  Grlljitlm,  35  197. 
Beav.  27  ;  Frees  v.  Col-e,  I..  V..  G  C:h. 


SOi  EFFECT    OF    CONVEYANCE    ON    EELATIVE 

Chap.  XTV.    tlic   liolders  of  the  stock.     Lord  St.  Leonards  remarks  that 

^^' this    is    the  only    case  in  which    Equity  has,    inider    such 

circumstances,  followed  the  purchase-money,  and  that  the 
order,  if  the  appeal  had  been  prosecuted,  could  hardly  have 
been  maintained  (/•). 


Bill  for  com- 
pensation not 
attainable. 


Action  on  the 
case. 


A  bill  tiled,  after  conveyance,  simply  for  compensation  in 
]-espect  of  defects  in  the  estate,  will  be  dismissed  (/) ;  although 
such  defects,  accompanied  by  fraudulent  misrepresentation 
or  concealment,  may  l)e  a  ground  for  rescinding  the  executed 
contract. 

And  a  purchaser  may,  after  conveyance,  bring  an  action 
on  the  case  for  a  fraudulent  misrepresentation  of  the 
property  (m)  or  the  title  ;  although  it  be  made  not  directly 
to  the  purchaser,  but  to  a  person  in  treaty  for  the  property, 
and  who  connnunicates  it  to  the  purchaser  {n) :  or  may 
recover  the  purchase-money,  if  the  circumstances  of  the  case 
entitle  him  rescind  the  contract  (o). 


Section  7.  (7.)  An  to  pui'cJuiser's  right  to  pay  off'  incurnhranccs  uut  of 

A.S  to  pur-  unpaid  purchase-money. 

chaser's  right 

to  pay  off  in-  After  tlic  couvevauce  has  been  executed,  the  purchaser 

cumbrance.s,  "^ 

&c.  inay  (/>)  discharge  out  of  any  purchase -money  which  remains 

Vvhether  he  ^^,^^^^^,1    (althouo-h  sccured,)  any  incumbrances  Avhich  either 

csbu*  '3iit/6r  con."  -^             ^               "^^ 


(A)  Sug.  25(5. 

(/)  Xev/h((iii  V.  Mcnj,  13  Pri.  740  ; 
and  see  Leitfi/  v.  Il'dlns,  2  De  (I.  & 
Jo.  110.  The  Court  has  no  jurisdic- 
tion under  Lord  Cairns'  Act,  to  give 
compensation  after  conveyance. 

(m)  Ihhell  V.  Stevens,  3  B.  &  C. 
623  ;  Mummery  v.  Paul,  1  C.  B.  316; 
(krlun-d  V.  Bates,  2  El.  &  B.  47G  ; 
FaUer  v.  Wilson,  3  Q.  B.  r>?,,  G8  ; 
although  made  ])y  an  agent,  »S'.  C.  : 
but  see,  rontro.  Lord  Campbell's  dic- 
tum, 1  H.  L  C.  61.''),  as  to  the  dis- 
tinction, in  tliis  respect,  between 
actions  'in  tlie  contract  and  on  the 
case. 


(n)  Pllmorev.  Hood,  5  Bing.  N.  C. 
07  ;  and  see  Laiujrid'je.  v.  Lcnj,  2  M. 
&  W.  .-.10,  .'.02. 

{<,)  Eavlij  V.  Garrett,  4  INIan.  &  11. 
687. 

(ji)  See  Serjeant  Mayiiard's  case, 
Freem.  Ch.  B.  1  ;  Anon.,  ih.  107.  A 
].ayment  made  by  the  purchaser  to 
an  incumbrancer  on  the  estate  is 
jirimd  facie  in  discharge  of  the  in- 
cumbrance, altliough  the  latter  may 
have  other  claims  on  the  pm-chaser  ; 
Breh  V.  Marsh,  1  Vern.  468;  lie/- 
v:ard  v.  Lomax,  ibid.  24 ;  Smith  v, 
Smith,  9  Beav.  80  ;  Peters  V.  Andev- 
ton,  :,  Taunt,  .^.06. 


incijTs  or  ^■|•:^■D()]l  anj)  i'luciiasku.  sOo 

have   Ik'ch  creati'il  l)y  the  vemloi'  liimsrlt",  oi-  ai'c  Cfnx'rcd  \>y  Cliaii.  XIV. 

his  covenants  for  title  ((/)  :  but  not  incuiii1)rances  paramount  -  "^'^ '  ''    . 

to  liis  title,  and  not  covered  bv  Ins  covenants  (/•) :  and  this  '■'^)l^'^^'^> '^'^■ 

riy-ht,   it  is  conceived,  would  not,  where  security  has  been  luanccH  out  of 

->        ,,  1  -1  •       i.  •  unpaid  pur- 

given  lor  tlie  purcliase-nione^-,  prevail,  as  against  an  assignee  chage-money, 
for  valuable  consideration  and  without  notice,  and  who,  pre- 
viously to  taking  the  assignment,  had  ascertaiiie(l  iV<»iii  the 
purchaser  the  existence  of  the  debt;  otherwise,  no  one  conld 
safely  take  a  transfer  of  a  mortgage  by  a  pnrcliaser  to  a 
vender  for  securing  part  of  the  purchase-mone}-.  The  case 
SGcms  to  be  within  the  principle  of  one  where  it  was  decided 
that,  wdiere  a  tenant  for  life  with  power  of  sale  had  sold  an 
estate,  and  covenanted  that  it  was  free  from  incumbrances, 
and  the  money  had  been  paid  to  the  trustees  of  the  settle- 
ment and  invested,  the  purchaser,  on  discovering  the 
existence  of  incumbrances,  had  no  claim  upon  the  vendor's 
life-interest  in  the  money  as  against  an  annuitant,  to  whom, 
for  valuable  consideration,  and  Avithout  notice  of  the  frau<l 
committed  by  the  vendor,  the  trustees  of  the  stock  had,  at 
the  vendor's  request,  given  an  irrevocable  power  of  attorney 
to  receive  the  dividends  (s)  :  and  Lord  Thurlow,  on  appeal, 
intimated  an  opinion,  (which  however,  was  extra-judicial,) 
that  (irrespectively  of  the  claim  of  the  annuitant)  the  pur- 
chaser could  not  have  followed  the  money  when  deposited 
with  the  trustees.  The  case  is  cited  by  Lord  St.  Leonards 
as  an  authority  for  the  proposition  that,  nc^twithstanding 
incumbrances  have  been  fraudulently  concealed,  "  the  pur- 
chaser has  no  lien  on  the  purchase-money  after  it  is 
appropriated  by  the  vendor  "  {f). 


But  where  the  same  solicitor,  acting  for  l)oth  parties,  had  Out  of  pur- 
received  the  purchase-money,  "svitli,  as  alleged,  b}'  the  pur-  pa'iil  to 
chaser,  the  knowledge  of  an  incumbrance,  the  (,^ourt  lield  ^','„'),'^*^,[j  ^'' 
that  he  had  so  received  it  as  agent  of  the  vendor,  and  the   ag»-iit. 


i'l)  Sug.  V.  &  P.  5iS  ;  Tour V ilk  v.  (s)  Cator  v.  Lord  Pembroke,  1   Tro. 

Nash,  3  f.  W.  30t3.  C.  C.  301  ;  2  Bro.  C.  C.  282. 

()•)  Thomas  v.  Powell,  2  Cox,  39i  ;  (t)  Sug.  553. 
Vane  v.  Lord  Barnard,  Gilb.  E.  K.  6. 
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Chap.  XIV.    purchaser's  petition  to  have  it  applied  in  discharge  of  the 
^*'^"-  ^'        incinnbranco  was  dismissed  with  costs  (h). 


Purchaser 


A  purchaser  hiijdng  up  incuuiLrances  uliich  tlie  vendor  is 
i)nyin;?  up         ijouud  to  Satisfy,  can  charge,  as  against  tlic  latter,  only  tlie 

incuuibrauccs.  •' 

price  actually  paid  for  them  (.>■). 


Section  8. 

Purchaser's 
remedy  in 
Etiviity,  &c. 

Purchaser 
buying  his 
own  estate 
relieved  in 
Etpiity. 


^\^letller  so 
if  he  buy 
estate  which 
has  no  ex- 
istence : 


or  known  to 
the  vendor  to 
be  utterly 
worthless. 


(8)  rarchisers  rerncd;/  In  K<jiuiii  If  he  lny  lU  oivn  cAatc— 
or  if  I'liuh  are  oinlUed  frono  coiiCcyaiKc — and  as  to 
/arth'-r  a-asiuxnirc  in  F(inlfi/  and  b>j  Slafide. 

If  it  appear  that  the  estate  belonged  to  the  purchaser,  he 
can,  in  Equity,  and  probaldy  at  Lav,'  (//),  recover  his  pur- 
chase-money ;  although  he  might  have  discovered  his  right 
from  the  abstract  of  title  (z)  ;  nor  is  it  clear  that  the  absence 
of  fraud  in  the  vendor  v.dll  l>ar  the  relief  (r^. 

And  it  has  been  held  (h),  that  a  purchaser  who,  although 
without  any  fault  on  the  part  of  the  vendor,  buys  an  estate 
which  in  fact  has  no  existence,  (e.y.,  a  remainder  expectant 
on  an  estate  tail  which  has  been  barred,)  can  obtain  relief 
in  Equity.  The  principle  has  l:)ecn  doubted  by  Lord  St. 
Leonards  (r)  :  but  it  has  been  decided  that,  even  at  Law,  an 
action  lies  in  such  a  case  to  recover  the  purchase-money  as 
money  paid  ^^'ithout  consideration : — as  where  a  life  annuity 
is  sold  after  the  death  of  the  cestui  que  vie  (d). 

In  a  late  case,  where  a  creditor  of  an  insolvent  fii-m,  one 


(«)  Ti/kc  V.   Wchb,  11  Ecav.  14. 

(x)  Cane  v.  L'jid  M'cn,  2  Duw. 
290,  -296. 

(//)  See  SliicUand  v.  Ti^rncr,  7 
E.^ch.   20S. 

(i)  Bin'jham  v.  Ui,i[/hiiiu,  1  Vcs. 
126 ;  Cochrane  v.  Willis,  L.  K.  1  Ch. 
App.  53  ;  and  see,  as  to  cases  of  coni- 
promi.se  of  doubtful  rights,  Innsckncn 
V.  Laimlown,  Mos.  3G4  ;  Lcomrd  v. 
Leonard,  2  Ba.  &  B.  171  ;  Slcicavt  v. 
{^teimrt,  6  CI.  &  F.  911. 

(a)     Diovhcm    v.     Bl,<;jh'.m,     v.hi 


SUl'IC. 

(b)  niU/u-iJcJc  y.  Olddinj^,  1  1\: 
135  ;  li'ul'jiL-aij  V.  Hiicyd,  Kay,  G35  ; 
and  tee  Sicnt  v.  Bailis,  2  P.  Wms. 
217,  220  ;  tlie  judgme4it  in  wliich 
contains  evidently  bad  law  ;  and  see 
Clare  V.  Lamh,  L.  R.  10  C.  P.  334. 

{>■)  See  Sug.  247. 

(d)  StrirUand  v.  Turner,  7  Exch. 
208  ;  Uu7-r  v.  dbson,  3  M.  &  AY.  3'J9  ; 
JIasticv.  Couturier,  9  Exch.  102  ;  Goni- 
pcrlz  V.  Barthtt,  2  El.  &  B.  840  5 
Chai'UW.a  V.  I<i>elhr,  11  C^,  B.  021. 
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of  the  meuibcrs  of  wliicli  ^vas  also  sopavatuly  insulvciit  and     CIU4).  XIV. 
lion  com/ios,  in   oivUt   to   procure   a   title   to  the   separate  "^^  '    ' 

interest  of  the  nun  compos  partner,  issued  an  exeeuti(jn 
against  him,  and  sold  by  the  sheriff,  with  the  intention  of 
liimself  piirchasinL^',  so  as  to  facilitate  dealings  -with  the 
partnership  estate,  but  it  was  knocked  down  to  a  stranger, 
the  purchaser  Avas  relieved  from  liis  purchase,  with  costs 
against  the  vendor ;  on  the  ground  that  the  property  was 
utterly  worthless,  within  the  vendor's  knowledge ;  and 
that  the  execution  and  sale  v^ere  entirely  under  his  con- 
trol (e). 

If  lands  shown  to   a  purchaser  are  excepted   in  the  con-   rurcliiiser  _ 

may  claim  in 

veyance  under  a  name  by  which  he  did  not  know  them,  he  Ei[iiity  lauds 
can  claim  them  in  Equity;  and  by  getting  in  an  outstanding  or acckiental'ly 
legal  estate  may  hold  them,  even  as  against  a  subsequent  o^i'-ttJ- 
purchaser  for  valual)le  consideration  and  without  notice  (;") ; 
and  he  could,  doubtless,  enforce  a  conveyance  of  them,  as 
ao-ainst  the  vendor,  or  volunteers.  He  has  also,  it  would 
appear,  the  same  rights  as  respects  lands  accidentally  omitted 
from  the  conveyance,  if  shown  to  him  as  part  of  his  pur- 
chase ([/),  or  if  he  can  prove  an  agreement  for  tlieir  purchase 
sufficient  within  the  Statute  of  Frauds  (A).  And,  as  a  general 
rule,  where  the  conveyance  is  executed  for  the  purj^ose  of 
giving  effect  to  and  executing  tlie  agreement,  and  by  fraud, 
accident,  or  mistake,  it  gives  to  the  purchaser  less  than  he  is 
entitled  to  under  the  agreement,  he  may  call  upon  the  ( *ourt 
to  rectify  the  defective  conveyance,  and  give  him  all  that 
the  agreement  comprehended  (/) :  l>ut  not  where  the  omitti'd 
property  has  in  the  meantime  been  conveyed  to  another 
purchaser  without  notice ;  and  in  such  a  case,  unless  there 
be  actual  fraud,  it  would  seem  that  no  conqyensation  can  ho 
given  (/■). 

(c)  Smith  V.  Harrison,  3  Jur.  N.  S.  Nols.  C'h.  E.  7  (which,  however,  was 

287  ;  2(3  L.  J.  N.  S.  412.  a  case  between  principal  and  agents  ; 

(/)  Oxu-lck  V.  Erocldt,  1  E<i.  C.  Kh.  and   L'nhxrJcj  v.  WlUlnms,  1   Vcs.   J. 

355.  :^10. 

{(j)  See   Cass  v.    Wutcrlfji'sc,  Tree.  (/)    Ykle  supra,  sect.  2. 

Ch.  29.  (!■■■)  LcaUj  v.   Eillas,  6  A\'.  R.  51 : 

{h)  6'.  C'.,  and  tice  .Vc^soii  V,  Ndson,  reversed,   ib.   217  :   2  De  C:,  &   J". 
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Chap.  XVI, 
Sect.  8. 

Wlien  relief 
afforded. 


And  ivliff  upon  a  (k-fective  instrument  is  tlie  more  readily 
aftbrded  ^vlien  the  party  to  be  charged  tliereon  is  himself  the 
person  ^vho  prepared  or  perfected  it  (/).  But  where  the 
original  agreement  is  of  doubtful  construction,  and  the  con- 
veyance is  definite  and  uneciuivocal,  it  is  not  easy  to  avoid 
the  conclusion  that  the  latter  )nay  be  the  best  evidence  of  the 
terms  of  the  actual  agreement  (m).  If  the  purchaser's  bill 
in  such  a  case  is  dismissed,  and  the  purchase-money  has 
been  paid  by  him  into  Court,  and  not  invested,  he  must  pay 
interest  upon  it  to  the  vendor,  although  it  has  been  unpro- 
ductive (n).  Of  course,  the  Court  Avill  not  interfere  if  the 
agreement  was,  in  the  technical  sense  of  the  word,  inequit- 
able  (o). 


May  require 
vendor  to  con- 
vey subse- 
quently 
acquired 
interests. 


So,  also,  the  purchaser  ma}-  in  E(|uity,  under  the  covenant 
for  further  assurance,  although  not  running  with  the  land  (p), 
require  the  vendor  to  perfect  a  defective  title:  even  by 
conveying  any  interest  in  the  estate  which  he  may  have 
subsequently  acquired  for  valual  »le  consideration  (q)  :  and  the 
right  seems  to  exist  independently  of  such  a  covenant  (/)  : 
and  may  be  enforced  against  the  vendor's  representatives, 
and  parties  claiming  under  him  for  valuable  consideration 
with  notice  (>)  :  and  tlie  rule  seems  to  be  the  same  even  when 
he  has  no  estate  in  the  land  at  the  date  of  the  conveyance. 
It  was,  however,  decided  in  an  old  case  (/),  that  such  an 
equity  could  not  be  enforced  against  the  heir  :  but  there  seems 
to  be  no  good  ground  for  such  a  distinction,  and  it  has  been 


lift,  upon  the  ground  that  the  par- 
ticulai-sdid  not  warrant  the  purchaser's 
lielief.  This  case  does  not  seem  to 
fall  within  Lord  Cairns'  Act. 

(I)  See  Ex  parte  Wri'jld,  19  Ves. 
257  ;  CoJlM  v.  Morrhon,  9  Ha.  176. 
In  some  parts  of  the  West  of  England, 
there  is  a  pernicious  practice  of  stipu- 
lating that  the  vendor  or  his  solicitor 
fchall  prepare  the  purchaser's  convey- 
ance. 

(rti)  Per  V.-C.  Wijram,  IIuini>la-ks 
v.  Home,  3  Ha.  277,  278. 


(n)  s.  a 

(o)  Johnson  v.  Xott,  1  Vorn.  271. 

(/>')  See  Spencer  v.  Boycs,  4  Ves.  370. 

(q)  Taylor  v.  Dehar,  1  Cb.  C.  274  ; 
2  Ch.  C.  212 ;  Otter  v.  Lwd  Vaiix, 
1  K.  &  J.  650  ;  G  De  G.  M.  &  G. 
G38. 

(/•)  See  Nod  V.  Biwlcij,  3  Him.  IIG  ; 
Seahourne  v.  Pov:el,  2  Vern.  11. 

(s)  Jcnn'tnrjs  v.  Blincornc,  2  Vcrn. 
G09. 

(0  florae  V.  Faulkner,  1  An^it.  11. 
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judicially  disapproved  of  1»y  Lord  St.  Leonards  (((.).  So,  the  Cli.ap.  xiv. 
assignees  of  a  bankrupt  tenant  iu'tail,  who  lias  professedly  '  ^^^' 
aliened  the  fee  simple,  have  been  require*!  to  bai'  the  en- 
tail (.no- 
where a  man  conveyed  his  contingent  remainder  in  fee  by 
way  of  mortgage,  and  covenanted  for  further  assurance  ;  and 
the  remainder  was  afterwards  destroyed  l)y  his  mother,  the 
tenant  for  life,  (who  was  also  the  reversioner  in  fee,)  ho  was 
held  liable  in  Equity  to  perfect  the  security  out  of  an  interest 
in  the  estate  which  he  took  under  her  will  (t/).  So,  where  a 
man  who  was  supposed  to  have  a  reversion  in  fee,  but  in  fact 
had  no  estate  in  the  land,  executed  what  purported  to  be  a 
conveyance  of  the  same  for  valuable  consideration,  ho  was 
held  liable,  under  his  covenant  for  further  assurance,  to  con- 
vey the  estate  on  its  subsequently  coming  to  him  as  heir 
at  law  (r).  The  cases  seem,  as  observed  l)y  Lord  St.  Leo- 
nards, C.  («),  "  to  establish  this,  that  if  a  man  sells  an  estate, 
and  the  title  is  afterwards  defeated,  but  subsequently  he 
acquires  the  same  lands  under  another  title,  there  is  an 
equity  arising  out  of  the  contract  to  fasten  it  upon  the  ]iew 
title  :"  but,  in  applying  this  rule,  the  w^ord  estate  must  be 
strictly  construed ;  for  evidently  no  such  equity  could  exist 
wdiere  the  contract  had  been  for  the  purchase  of  a  pro- 
fessedly contingent  interest  at  a  price  fixed  with  a  view  to 
the  contingency.  And  in  one  case,  where  a  tenant  in  tail  in 
remainder,  by  an  unenrolled  deed,  mortgaged  the  land,  for 
his  life  "and  all  other  his  estate  and  interest"  therein,  and 
entered  into  the  usual  covenant  for  further  assui'ance,  it 
w^as  held  that  this  did  not  bind  him  subsequently  to  execute 
a  disentailing  assurance.  But  the  Court  admitted  that  such 
right  would  have  existed  if  the  tenant  in  tail  had  professed 
to  convey  the  fee  (h). 

(u)  See  1  Dru.  &  W.  159.  (z)  SmUh  v.  J^ahr,  1  Y.  &  C.  C.  C. 

{x)   Pye  V.    Bauluz,  3   Bro.  C.  C.  223. 

59.')  ;  Ex  parte  Fripp,   1  De  G.  293  ;  {a)  Sec  Jones  v.  Kcarnaj,   1  Prn.  & 

(in  each  case  there  was  a  covenant  for  W.  159. 

further  a.'^surance)  and  see  juilgment  {h)    Davlcs   v.    TollcaarJic,  2    Jur. 

in  Denies  v.  ToUcmache,  infra.  N.  S.  1181  ;    sec  ami  consider  jud,'- 

(!/)  Xoel  V.  BcwIcTf,  3  Sim.  103.  ment,  and  Sug.  408. 

VOL,    II.  ^ 
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Chap.  XIV. 

Seot.  8. 


But  a  purchaser  cannot  claim  the  suhsequenthj  acquired 
interest  of  a  person  wlio  is  present  at  and  assents  to  the 
purchase,  l)ut  is  no  party  to  tlio  conveyance  (c)  or  contract. 


Although  the        j^,  seems   probable  that  the  purchaser  could   come   into 

s.ile  were  of  a 

mere  ex-  Equity  for  further  assurance,  even  in  the  case  of  a  convey- 

ance by  a  mere  expectant  heir  professedly  selling  the  estate 
in  tlie  lifetime  of  his  ancestor  ((/). 


pectancy, 
semlic. 


But  cannot  A  purchaser  cannot,  it  Avould  seem,  file  a  1)ill  to  enforce 

require  further  .  n         •  i  n     •  i  ^  •   ^  •  f 

evidence.  the  production  01  evidences  of  title  which  at  the  time  of 

completion  he  treated  as  unimportant  {i'). 


Xo  estoppel 
by  doubtful 
recital. 


A  conveyance  by  lease  and  release,  containing  no  precise 
recital  of  the  vendrjr's  seisin,  but  only  a  recital  that  he  is 
"  legally  or  efjuitaljl}^  entitled  to  tlie  property,"  cannot 
operate  by  way  of  estoppel  so  a^s  to  pass  tlie  after-acquired 
legal  estate  (/)  :  nor  can  a  recital  that  the  vendor  "  is  seised 
OY  otlicyivlse  ivell  and  fnifficienlbj  eni'iilcd  for  an  estate  of 
inheritance  in  fee  simple  in  possession  free  from  incum- 
bi-ances"  {g):  but  a  particular  recital  of  title,  as  e.<j.,  that 
the  vendor  is  seised,  has  the  effect  of  an  estoppel  (Ji)  :  unless 
contradicted  by  other  parts  of  the  same  deed  (/').  So,  a 
mortgagor  who  has  attorned  tenant  to  his  mortgagee,  is 
estopped  from  disputing  his  title,  or  his  right  to  distrain  (/•) ; 


{r)  Thompson  r.   Sonpson  2  .T.   & 
L.  110. 

{d)  1  Fonb.  on  Eq.  b.  i.  eh,  4,  s.  2  ; 
Wdhered  v.  Wcthercd,  2  Sim.  183  ; 
JIarwood  v.  Toolzc,  2  Sim.  192  ;  but 
see  CarUton  v,  Ltighton,  3  Mer.  667  ; 
Jones  V.  lloe,  3  T.  K.  93.  An  eqviit- 
able  charge  upon  an  expected  legacy 
was  supported  in  Bennett  v.  Cooper,  9 
Beav.  2u2. 

(e)  Ses  Ikilldt  v.  Middldon,  1 
Buss,  243,  256, 

(/)  Itl'jht  V.  BnrhuU,  2  B.  &  Ad. 
278  ;  and  see  Sug.  739,  n.  ;  and  Lloyd 
V.  Lloyd,  4  Dm.  &  W.  354. 

{(j)  Heath  V.  C'recdod;  L.  B.  10  Ch. 
Ap.  22,  30. 


(h)  Bensley  v.  Burdon,  2  Sim.  &  St. 
519  ;  on  appeal,  8  L.  J.  Ch.  85.  This 
case  is  said  to  be  overnded  by  Right  v. 
Barlcnell,  see  4  Dru.  &  W.  369,  serf  r^w. 
See  Carpenter  v.  Buller,  8  M.  &  W, 
209  ;  Doc  v.  Stone,  3  C.  B.  176  ; 
Wdes  V.  Woodiaml,  20  L.  T.  261. 
Exch. ;  Ilorton  v.  Westminster  I.  Com- 
missioners, 7  Exch,  780  ;  Faivcus  v. 
Porta',  3  Car.  &K.  309;  andseeZ/ea^/i 
V.  Crealocl,  L.  B.  10  Ch.  Ap.,  and  judg- 
ment of  Lord  Cairns,  p.  30. 

(/)  Crofts  V.  Middleton,  1  Jur. 
N.  S.  1133,  V.-C.  W. ;  2  K.  &  J.  191 ; 
8  De  G.  M.  &  G.  192. 

{L-)JoUy  X.  Arhiithiv.t,  4  De  C.  & 
Jo.  224. 
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SU 


and  this  doctrine  of  cstoppol,  which  depends  on  tlie  agvoc- 
ment  between  the  parties  to  create  the  relation  of  landlord 
and  tenant,  lias,  at  Law,  heen  recently  applie(l  to  a  case 
wdicre  it  w^as  apparent  on  the  face  of  the  deed,  which  was 
not  execnted  hy  the  mortgagee,  that  there  Avas  no  legal 
reversion  to  support  the  rigiit  to  distrain  (/). 


fihap.  XIV. 

S.-ct.  9.. 


Where  a  voidable  estate  has,  either  before  or  after   the  Voidaijle 
passing  of  the  3  &  4  Will.  IV.  c.  74,  been  created  by  a  tenant  by  tenanUu'^ 
in  tail  in  favoiii-  of  a  purcliaser  for  valuable  consideration   1?^'^'  fP""  , 

'   nrniation  of 

any  subsequent  assurance  luider  the  Act,  (other  than  a  lease  ^^y  subsequent 

.  .  .  T  i  \       1     ,  1      . ,       n  .  assurance, 

not  requn-ing  enronnent,)  whatever  may  be  its  object  or  the 

extent  of  estate  intended  to  be  thereby  created,  confirms  the 

previous  voidable  estate  to  the  extent  to  Avhich  the  tenant  in 

tail  alone,  or  the    tenant  in  tail  with  the  consent  of   the 

protector,  (if  there  be  one,  and  he  consent  to  such  subsequent 

assurance,)  could  confirm  the  same  under  the  Act :  but  this 

is  not  to  affect  any  purchaser  for  valuable  consideration,  to 

whom    such  su1)sequent  assurance  may  be  made,  without 

exj)ress   notice    of  the    previous    voidable    estate  (ni).     So, 

before  the  Act,    a  fine  by  a  tenant  in    tail  confirmed    his 

previous  voidable  conveyance  (/?), 

Equity,  it  appears,  wdll,  after  conveyance,  enforce  a  verl)al  Verbal  aofrec- 
agreement,  entei-ed  into  by  a  purchaser  of  leaseholds,  before  demnity 
the  sale,  to  indemnify  the  vendor  against  the  rent  and  cove-  ^"^*'^'^'^^'' 
nants  (o). 


(1)  Morton  v.  Wooih,  L.  11.  3  Q.  15. 
658  ;  affirmedin  the  Exche(iuer  Oliai.n- 
ber,  L.  E.  4  Q.  B.  293. 

(m)  3  &  4  Will.  IV.  c.  74,  s.  3S  ; 
and  see,  as  to  bankruptcy  of  a  tenant 
in  tail  who  has  created  a  voidable 
estate,  sect.  62  of  Act ;  and  see,  as  to 
confirmation  of  the  voidable  estates 
of  purchasers  \inder  the  bankniptcy 
of  a  tenant  in  tail,  sects,  60,  61,  and 
65  of  Act ;  and  12  &  13  Vict.  c.  106, 
sect.  208  ;  not  repealed  by  the  Act  of 
1861.  See  Sturyis  v.  Morse,  2  De  G. 
F.  &  Jo,  223.     And  as  to  the  power 


of  a  trustee  under  the  Act  of  1860 
over  the  1)ankrupt's  estate  tail,  see 
32  &  33  Vict.  c.  71,  sect.  2,5,  .subscct. 
4. 

(/))  Lhyil  V,  LhvjiJ,  4  Dru.  &  W. 
354. 

(o)  Pcmher  v.  Mathers,  1  Bro.  C. 
C.  52.  As  to  the  liability,  under  an 
implied  contract,  of  each  successive 
assignee  of  a  lease  to  indemnify  the 
original  lessee,  notwithstanding  an 
express  covenant  to  indemnify  the 
imviiediate  assignor,  sec  Moule  v. 
Garrett,  L,  11.  5  Exch.  132. 

n  2 
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Chap.  XIV.  In  a  modem  case  it  was  decided  tliat  a  mortgagee  was 
1  ■ entitled  in    Equity  to  a  policy  of  insurance  against    lire  ; 

— rivht  to!^^  although  not  noticed  in  the  mortgage.  Mnch  of  the  reason- 
ing in  the  judgment  seems  to  apply  equally  to  a  purchase  out 

Poole  \.  p^iij  out  (/>)•     However,  in  a  later  case  in  Equity,  it  was 

Adams,  ,  .  ,i     ,    •       n  i  r 

decided  l\y  an  emnient  judge,  that  m  the  absence  oi  any 
express  provision  in  the  contract  a  purchaser  is  not  entitled 
to  the  benefit  of  an  existing  insurance  against  fire  ;  and  that 
if,  in  the  interval  between  the  contract  and  the  conveyance, 
the  builtlings  are  burned  down,  he  must  bear  the  loss  ((/) ; 
although  the  amount  of  the  assurance  has  been  paid  to  the 
vendor.  That  is  to  sa}^,  that  the  vendor  may,  if  he  can  get 
it,  take  his  purchase-money  twice  over :  once  from  the 
insurance  office,  and  again  from  the  piu'chaser ;  and  Equity, 
although  it  will  not  enforce  payment  ])y  the  purchaser,  who 
gets  nothing,  will  not  relieve  him  from  the  legal  consequences 
of  the  contract,  and  of  sul:)sequent  events.  Had  the  former 
case  been  cited,  it  may  l)c  supposed  that  the  Court  would 
have  seen  its  way  to  the  adoption  of  the  reasonable  doctrine  ; 
viz.,  that  although,  in  the  absence  of  stipulation,  a  vendor  is 
not  bound  to  keep  up,  or  perhaps  even  to  assign,  a  fire  polic}', 
3'et  that,  as  regards  any  money  which  he  may  actually 
receive  under  it,  for  damage  done  to  the  inheritance  sub- 
sequently to  the  date  of  the  contract,  he  holds  such  money 
upon  an  implied  trust  to  make  good  the  damage.  It  is 
obvious  that  no  honest  man  could,  for  his  own  benefit,  act 
in  accordance  with  the  decisi(.)n  in  Poole  v.  Adams. 


flection  9^      (^0.)  j\fi  fo  ilie  general  rigJits  and  ri(d)'dities  of  purchaser 
A-stothe  under  the  convetjance. 

general  rij^hts 

and  liabilities  Tr»n  i  jii'±i  -i  p 

of  purdiaBer  li  thc  convcyancc  he  executed  dunng  the  existence  of  a 

tenancy,  the  purchaser  of  the  reversion,  although  mei-ely  for 
yeai's  (v),  thereupon  Ijccomes  entitled  to  the  accruing  (.s)  and 


under  tlie  con- 
veyance. 


ip)  Garden  v.  Ingram,  23  L.  J.  Ch.  807. 

478.  (.s)  FUrjld  V.  Bcntley,   7   Sim.    149  ; 

(5)  See  Poole  v.  Adamii,   12  \V.  H.  and  a  parol  agreement  for  a])portion- 

C83,  V.-C.  K.  ment  is   invalid,   Fllnn    v.    Cnhno,  1 

(r)  Ilarmer  v.  Bean,  3  Car.  &  K,  Maun.  &  G.  589. 


ClfXCi    Kc^a   Cyi\(X  -tCA      CJ     ex    ry^ffo  f  /l  rt  rx  f       ^'  A<   cA     A   ct  ^   rx  45   r  I,  ^  r    Z^*^  ^  »^ 


RIGHTS   OF   VKNDOll   AND    PUltCirASHi!. 


Si:} 


lease,  &c. 


future  rent,  Mhctlicr  reserved  at  sliort  periuds  or  liall"  Chap.  XIV, 
yearly  (/) ;  and  may  recover  it  by  action,  or  (after  giving  ^'^ct.o,^ 
notice  of  the   conveyance)  l)y   distress  (;()  :   but  lie  cannot  ^'"•■^•''•is'^r's 

ri;.'lit  to  rent, 

recover  arrears  duo  before  the  conveyance  {.c) ;  or  subsequent  if  proi.eity  iu 
rent  which  tlic  tenant,  in  ignorance  of  the  conveyance,  has 
paid  to  the  vendor  {jj).  So,  it  Avouhl  ajipear,  the  purchaser 
of  a  part  only  of  a  rent-charge,  may,  after  conveyance, 
distrain  for  his  proportionate  part  {£)  :  but  a  severance  of 
the  reversion  desti'oys  the  right  to  distrain  for  by-gone 
rent  (c().  The  Act  4  &  5  Will.  IV.  c.  22  for  the  apportion- 
ment of  rents  Qj)  docs  not  appear  to  apply  to  the  case  of  a 
sale;  or,  as  between  vendor  and  purchaser,  to  aifect  the 
latter's  right  to  accruing  rents  (c).  By  the  Apportionment  Act, 
1870  ((Z),  all  rents  (c)  are,  like  interest  on  money  lent,  to  be 
considered  as  accruing  from  day  to  day,  and  are  made  appor- 
tionable    in   respect   of    time    accordingly ;    but    the    Act 


(/)  lhujU&  V.  Tfrf/s,  1  Dav.  C.  21101 
edit.  513. 

(m)  il/o.ss  V.  GaUimorc,  Doug.  2GG  ; 
although  the  rent  was  clue  at  the  date 
of  the  notice  ;  Eor/crs  v.  JlumpJtrci/s, 
i  Ad.  &  E.  299  ;  and  see  Cadlc  v. 
3Ivodi/,  7  Jur.  N.  S.  1249. 

(x)  Flight  V.  Bcnllcjj,  7  Sim.,  see  p. 
151. 

(y)  4  Anne,  c.  IG,  s.  10  ;  Birch  v. 
Wriyht,  1  T.  R.,  see  p.  385. 

(,-:)  Rk!s  V.  Watson,  5  M.  &  W.  255. 

(a)  ,Stavc7</  v.  AJcocJc,  16  Q.  B.  63G  ; 
see  Beer  v.  Beer,  12  C.  B.  GO. 

(b)  4  &  5  Will.  IV.  c.  22. 

(c)  See  and  consider  Broiene  v. 
Amyot,  3  Ha.  173  ;  Beer  v.  Beer,  12 
C.  B.  60.  For  decisions  under  tlio 
Act,  see  Knijlit  v.  Boujhton,  12  Beav. 
312  ;  Lock  v,  Dc  Bunjh,  4  De  G.  & 
Sm.  470,  deciding  that  rents  are 
api)ortionable  as  between  the  real 
and  personal  rejiresentatives,  where 
the  lease  is  granted  after,  but  under  a 
power  created  before  the  Act  came 
into  operation ;  see  also  Re  Clulow's 
Estate,  3  K.  &  Jo.  689  :  but  a  devisee 
for  life  ii  not  entitled,  as  against 
the  remainderman,  to  apportionment 
upon  parol  leases  from  year  to  year 


created  by  the  testator,  and  not  deter- 
mined by  himself  by  act  inter  vivos  J 
CattJcy  V.  Arnold,  1  Johns.  &  H.  651  ; 
and  it  seems  now  well  settled  that 
the  Act  applies  to  all  cases  M'hero 
either  the  lease  reserving  the  rent,  or 
the  deed  creating  the  life  interest, 
are  subsequent  in  date  to  the  Act  ; 
P/inniner  v,  Wldlclap,  Johns.  585  ; 
Lfcicellyn-  v.  Rous,  L.  R.  2  Eq.  27. 
Dividends  declared  by  joint-stock 
companies  are  not  apportionablc ; 
Re  MaxvxWe  Trusts,  1  H.  &  ]\I.  610  ; 
Bates  V.  Markinley,  31  Beav.  280  ; 
unless,  i^erhaps,  the  di\'idend3  aro 
payalile  on  certain  precise  days. 
Orders  of  the  Court  are  not  instru- 
ments in  writing  within  the  meaning 
of  the  Act ;  see  Re  Latvian's  EslalCy 
L.  R.  3  Eq.  469  :  Jodrell  v.  Jodrell, 
L.  R.  7  Eq.  461  ;  but  an  award  of  the 
Tithe  Commissioners  has  been  lield 
to  be  so  ;  Ueasmaa  v.  Pearsc,  L.  R.  8 
Eq.  599. 

(d)  33  &  34  Vict.  c.  35. 

(e)  The  term  includes  rent-service, 
rent-charge,  rontseck,  tithes,  and 
periodical  j^ayments  in  lieu  of  or  iu 
the  nature  of  rent  or  tithe. 
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Chnp.  XIV.  expressly  provides  that  the  person  liable  to  pay  the  rent  is 
'^^"  '  not  to  be  resorted  to  fur  an  apportioned  part;  but  the  entire 
rent  is  to  be  paid  to  the  person  who  Avould  have  been 
entitled  to  receive  it,  if  not  apportionable ;  and  the  right  to 
an  apportioned  part  is  to  be  enforced  against  him,  not 
against  the  tenant  (/). 

And  to  sue  So,  if  the  tenancy  be  under  a  lease  by  deed  {g),  for  a  term 

for  breacii  of  ^yj^j^^^j^  jj^  subsistinsj:  at  the  date  of  the  conveyance,  the  lour- 
chaser  of  the  reversion  may  sue  upon  breaches  of  covenants 
■Wiiich  occurred  before  conveyance  (A)  ;  but  not,  it  v.'ould 
seem,  if  the  lease  be  determined  before  the  conveyance, 
although  the  tenancy  continue  (/').  His  right  to  sue  exists, 
although  he  have  purchased  the  reversion  only  of  part,  or 
even  of  only  an  undivided  part  (/.),  of  the  demised  pre- 
mises ;  and,  although  the  term  may,  as  resj^ects  the  residue 
To  re-enter.  of  the  premises,  have  merged  in  the  reversion  (/) :  but  he 
cannot  enter  in  respect  of  a  breach  of  condition  which  occur- 
red prior  to  the  conveyance  of  the  reversion  (//();  nor,  until  the 
recent  Statute  {n),  could  he  enter  for  conditions  broken,  un- 
less he  had  the  reversion  in  the  entirety  (o).  An  entry  might, 
however,  be  made  by  the  purchaser  of  the  immediate  part  of 
the  reversion  in  tJie  entirety  ;  e.  (j.,  if  a  termor  underlet  to  A., 
and  then  assigned  to  B.  the  whole  of  the  demised  premises  for 
the  residue  of  the  original  term  wanting  one  day,  B.  might 
and  may  enter  for  condition  broken  by  A.  (p)  subsequently 
to  the  assignment  (q).  And  in  none  of  the  above  cases  is  it 
necessary  that  the  tenant  should  attorn  to  (/■),  or  otherwise 

(7)  Sect.  4,  {//)  22  &  23  Vict.  c.  35,  sect.  3,  and 

(fj)  >i:'t((ndc!i  V.  C'hrisiinas,  10  C^.  B.  vide  infra,  p.  815. 
loo.  (o)  Wrif/ht  V.  Barrour/hes,  i  De  & 

(//)  .Siig.  181.  L.    13],  see  p.  418  ;   32  Hen.  VIII. 

(i)  See  Johnson  V.  St.  Pckrn,  Jkrc-  u.  31. 
ford,  6  Nev.  &  M.  106,  llo.  {p)    Wrlyht     v.     Bmi-ovjhcs,    uhi 

(Jc)  Baddeu  v.  Vijars,  i  EL   &  B.  siq^ril. 
71.  (q)  Crane  v.  Balkn,  uhi  supra. 

{1}  Ta-ynam  v.  Pickard,  2  B.  t  Aid.  (r)  See  d  Aline,  c.  16,  8.  9  ;  Doug. 

106.  2G9  :    rej)orter's    note    to  Broicnc   v. 

(«i)  Crane  v.  Batten,  23  L.  T.  220  ;  Storeij,  1  Mann.  &  G.  128.     See  Doe 

and  see  l/unt  v.  Remnant,  9  Exch.  v.  Bnvrn,  2  El.  &  B.  331. 
635. 
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acknowledge  the  title  of,  the  purchaser.  Where  the  lease  is  Cl,ap.  xiv 
by  writing  not  under  seal,  the  right  to  sue  upon  it  as  a  con-  __!!!?liL_ 
tract  does  not  pass  with  the  reversion ;  and  the  lessor  may, 
after  conveying  the  reversion,  sue  the  lessee  in  respect  of 
breaches  of  agreement  (e.  cj.,  to  repair  the  premises),  com- 
mitted during  the  tenancy  but  subsequently  to  the  con- 
veyance of  the  re^^ersion  (.s) :  but  the  assignee  of  the  reversion 
may  maintain  an  action  against  the  tenant  for  use  and 
occupation  Q). 

ki 
Under  a  modern  Act,  where  the  immediate  reversion  on  a  Next  estate  is 
lease  is  surrendered  or  merged  after  the  1st  of  October,  1S4.5,  Jei-Iiuu'  '"" 
the  next  estate  is  to  Ije  deemed  the  reversion  as  respects 
both    rights   and    liabilities  {u)  :  and    this  clause    is    retro- 
spective (./;). 

And,  under  a  late  Act,  where  tlic  reversion  un  a  lease  is 
severed,  and  tlio  rent  is  hyoJIij  apportioned  (^),  the  assignee 
of  each  part  of  the  reversion  has  in  respect  of  his  apportioiK'.l 
rent,  the  benefit  of  the  original  conditions  or  powers  of 
re-entry  for  non-payment  (-).  And,  by  the  same  Statute,  a 
licence,  or  partial  licence,  to  do  any  act  wliich,  without  sucli 
licence,  would  create  a  forfeiture,  or  give  a  right  to  re-enter) 
does  not  destroy  the  right  of  re-entry  in  respect  of  any  sub- 
sequent breach  of  condition  by  the  licensee,  or  any  breach 
by  his  co-lessee  {(i)  :  and,  by  a  supplemental  statute,  tiio 
effect  of  an  actual  waiver  is  confined  to  the  particular  breach 
to  which  the  waiver  specially  relates  (6). 

A  subsisting    tenancy  will  continue  after  the    purcliase,   Tenancy  con. 
upon  the  same  terms  as  previously;    until  it  be  regularly  ^""miucdl 
determined  by  either  the  purchaser  or  the  tenant  (c). 

(s)  Sich/ord  V.  Parson,  6  C.  B.  920;  18  Jiir.  449,  Q.  B. 

Standen  v.  Ckristims,  10  Q.  B.  135.  {,/)  As  to  apportionmcut,  see  Dav. 

(0  '^-  ^''  C!onv.  vol.  i.  p.  472,  dscq. 

(m)  8  &  0  Viot.  c.  lOG,  s.  9.  (i)  22  &  23  Vict.  c.  35,  s.  3. 

(x)  Vpton  V.  Tomiend,  ir  C.  B.  50.  (a)  Sects.  1  &  2. 

As  to  the  remedies  of  remaindermen  (6)  23  &  24  Vict.  c.  38,  s.  6. 

or    reversioners    on    leases     granted  ('•)   Greemvood  v.  Bairstou;  5  L,  J, 

under  powers,  see  Grccmoarj  v.  Burt,  N.  S.  Ch.  179, 
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Chap.  XIV. 
Sect.  9. 

rurcli.oser's 
rights  aud 
liabilities,  as 
lessee,  cease 
on  convey- 
ance. 


Vendor  rc- 
retaining  pos- 
session, not 
liable  for  wac 
and  occupa- 
tion . 

Encroach- 
ments. 


Purchasers 
\v\\\,  how 
affected  by 
conveyance. 


Purchase  of 
equity  of  re- 
deniplion, 
whether  real 
or  personal 
estate  liable 
to  mortgage 
debt. 


Where  tlie  imrcliascr  is  liiinself  lessee,  the  execution  of 
the  conveyance  at  once  detennines  all  the  covenants  in  the 
lea.se  which  subsisted  between  himself  and  the  vendor  as 
lessee  and  lessor  (d).  So,  the  purchase  by  a  lessee  of  part 
only  of  the  demised  land,  will  destroy  his  right  of  pre- 
emption over  the  residue  (e). 

It  has  been  held,  that  the  mere  retention  by  the  vendor 
of  the  actual  possession  of  the  property,  subsecpiently  to  the 
execution  of  the  conveyance,  will  not  subject  him  to  an 
action  by  the  purchaser  for  use  and  occupation  (/).  If  he 
make  encroachments,  these  will  presumably  be  for  the 
beneht  of  the  purchaser  ((j). 

We  have  seen  (A)  that,  under  the  old  law,  where  a  testator, 
having  entered  into  a  contract  for  piu'chase  which  Avas  not 
binding  on  the  vendor,  devised  the  estate,  such  devise  was 
inoperative  on  any  interest  which  he  subsequently  acquired 
in  the  property ;  although  a  case  of  election  might,  in 
some  cases,  be  raised  against  the  heir :  so,  also,  if,  haA'ing 
contracted  for  an  estate,  he  devised  it,  and  then  took  a 
conveyance  in  terms  inconsistent  Avith  the  contract,  the 
devise  Avas  thereljy  revoked  :  but  that  a  devise  contained  in 
a  Avill  connng  Avithin  the  proA'isions  of  the  Act  of  1  Vict. 
c.  20,  Avill  pass  to  the  devisee  the  rights,  Avhatever  they  may 
be,  acquired  by  the  testator  under  the  subsequent  con- 
veyance (/). 

Upon  the  purchase  of  an  estate  in  mortgage,  the  debt  as 
betAvecn  the  purchaser's  real  and  personal  representatives, 
pfhnd  fo.c'w,  and  in  the  absence  of  evidence  of  a  contrary 
intention,  and  in  cases  not  alfected  by  Locke  King's  Act  (/>•), 
remains  primarily  charged  on  the  land.  Such  intention  is 
not  evidenced  by  a  mere  covenant  Avith  the  morf<j<i'jor  to 


('.?)  1  Bli.  69. 

(c)  iSparrow  v.  Cooper,  1  Hay  &  J. 
604  ;  it  vide  supra,  p.  272. 

(/)  Tew  V.  /ones,  13  U.  &  W.  12  ; 
vide  supra,  p.  439. 

{(J)  Doc  V.  Tidbvry,  11  C.  V,.  Sol. 


(It)  Stqm'i,  p.  2G7. 

(/)  Scd  vide  supira,  \).  209. 

{k)  17  &  18  Vict.  c.  113  ;  and  see 
now  the  Amendment  Act,  30  &  31 
Vict.  c.  69. 
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pay  the    (Icl)t  (/) ;  nor    does    such  a    covenant    create    any     Chap.  XIV. 
personal  lial>ility  to  tlie  mortgagee  (in),  nor  come  witliin  the  ^^  '    ' 

operation  of  a  charge  of  debts  in  tlic  purchaser's  will  (n).  A 
similar  covenant  Avith  the  iuort<ja(jec  may,  perhaps,  be  suili- 
cient  for  the  purpose  (o) ;  but  the  authorities  do  not  clearly 
Avarrant  this  proposition  in  cases  Avhere  the  covenant  is 
unaccompanied  by  a  variation  of  the  original  contract  for 
payment  (ji).  A  distinction,  not  altogether  satisfactory,  has 
been  made  between  a  contract  for  the  purchase  of  the  e^piity 
of  redemption,  and  a  contract  for  the  purchase  of  the 
unencumbered  estate  at  a  price  out  of  Avhich  the  debt  is 
eventually  allowed  in  abatement ;  the  personalty  being,  in 
the  latter  case,  considered  the  primary  fund  {(f) :  but,  in  one 
case,  Avhere  the  estate  was  proposed  to  be  conveyed  free  from 
the  mortgage,  and  the  mortgagee  was  made  a  party  to  the 
conveyance,  but  did  not  execute  it  or  receive  his  money,  the 
debt  was  held  to  be  primarily  charged  on  the  land  (/•). 

It  is  clear,  lioAVever,  that  a  sum  borrowed  in  order  to  com-   Wheru  part 
plete  the  contract,  even  for  paying  off  existing  charges,  and  mouoy  is"  bor- 
socured  by  a  contemporaneous  mortgage  of  the  estate,  is  ^"^^^''j.'^j']!,'^^ 
prund  fade  payable  primarily  out  of  the  personalty  (.s) :   mortgage  of 
and  the  same  rule  prevans  Avhen  the  consideration  is  an 
annuity,  secured  by  a  charge  on  the  estate  and  by  the  pur- 
chaser's covenant  {t). 

The  general  rule,  as  above  stated,  in  respect  to  mortgage  Locke  King's 

Act. 


(7)  TiccddeU  v.  TwcddeU,  2  Bro.  C. 
C.  101,  ir.2  ;  £rc7j/n  v.  Evelyn,  2  P. 
Wms.  66-1  ;  Butler  v.  BuiJer,  5  Ves. 
531  ;  Barliam  v.  Earl  of  Tlainct,  3 
Myl.  &  K.  607,  624  ;  Barry  v.  llar- 
dinj,  1  J.  &  L.  475,  485  ;  see,  too. 
Bond  V.  Enrjlaiid,  2  K.  &  J.  41  ; 
Bayot  V.  Bayot,  10  Jur.  N.  S.  1169. 

(»i)  Forrester  v.  Leiyh,  Amb.  173  ; 
Batkr  v.  Bathr,  5  Ves.  534. 

(n)  Diike  of  Ancaster  v.  Mayer,  1 
Bro.  C.  C.  454  ;  1  Wh.  &  T.  L.  C. 
415  ;  Hamilton  v.  Worley,  2  Ves.  J. 
62  ;  Butler  v.  Butler,  5  Ves.  534. 

(o)  Woods  V.   Ifuntinyford,  3  Ven. 


128  ;  Lord  Oxford  v.  Lady  Ilodacy, 
14  Ves.  417;  Wariny  v.  Ward,  5 
Ves.  670  ;  7  Ves.  332. 

(2^)  And  see  Coote  on  Mortgages, 
3rd  edit.  479. 

iq)  Parsons  v.  Freeman,  Auib.  115  ; 
2  P.  Wms.  note  to  664  (C'o.x's  edit.)  ; 
Belvedere  v.  Fochfort,  5  B.  P.  C.  299  ; 
Copcv.  Cope,  2Salk.  419. 

(?•)  Barry  v.  Jlardtny,  1  J.  &  L. 
475,  485. 

(«)  Wariny  v.  Ward,  5  Ves.  670  ; 
7  Ves.  332. 

(0  Yo»yc  V.  Fursc,  24  L.  J.  Ch. 
64  3. 
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Chap.^xiv.  debts,  wa.s  altered  by  Locke  King's  Act  (a);  Avliicli  provides 
— that  in  the  case  of  any  person  dying  after  the  31st  Decem- 
ber, 18o-i,  seised  of  or  entitled  to  any  land  or  liereditanients, 
"Nvhich  at  the  time  of  his  death  are  subject  to  the  payment 
of  any  sum  or  sums  of  money  by  way  of  mortgage,  and 
who  shall  not  by  his  will,  or  l)y  deed  or  other  instrument, 
have  expressed  any  contrary  or  other  intention,  the  heir  or 
devisee  shall,  as  between  the  diticrent  persons  claindng 
through  the  deceased,  be  primarily  liable  to  the  payment  of 
the  mortgage  debt :  but  this  provision  is  not  to  affect  or 
diminish  the  lights  of  the  mortgagee;  nor  the  rights  of  any 
person  claiming  under  a  will,  deed,  or  document,  prior  to  the 
1st  January,  185.5. 

Cases  within  In  order  to  bring  a  case  within  the  Act,  the  charge  nuist 

the  Act.  ^       .  .^    ^''  ^  .    '^  ^ 

be  lor  a  specified  sum,  and  on  a  sjiecined  estate ;  a  mere 

general  charge  by  a  testator  on  real  estate  in  aid  of  his  per- 
sonalty is  insufficient  (.'■).  The  Act  has  been  held  to  apply 
to  the  case  of  an  equitable  chai'ge  by  memorandum  and 
deposit  of  title  deeds  (?/);  and  this  decision  does  not  appear 
to  have  been  rested  on  the  ground  of  there  being  an  under- 
taking to  execute  a  legal  mortgage  (z) ;  so  that,  in  principle, 
it  would  seem  to  apply  to  every  case  of  equitable  charge, 
although  not  strictly  a  mortgage.  But  a  vendor's  lien  for 
unpaid  purchase-money  was  held  not  to  be  a  sum  charged 
by  way  of  mortgage  Avithin  the  Act,  so  as  to  entitle  the  lieir 
or  devisee  to  have  it  satisfied  out  of  the  personal  estate  (a). 
The  Act  applies  to  copyholds  (/>),  but  not  to  leaseholds  (c). 

Wliere  the  The  Act  provides  that  every  part  of  the  mortgaged  land, 

collateral'         according  to  its  value,  shall  bear  a  proportionate  part  of  the 

bccurity. 

((«)  17  &  18  Vict.  c.  11:3.  («)  Hood  v.  Hood,  3   Jur.   N.  S. 

(z)  Ilepworth  v.  Ilill,  30  Beav.  476,  084;  Barnwell  v.  Ircmonrjcr,  1  Di-ew. 

ill)  Pemhrool-e  v.  Friend,  1  J.  &  H.  &  Sma.  255  ;  but  see  Lord  L'dford  v. 

132  ;  Colclji)  V.  Cohhj,  L.  R.  2  Eq.  Poinjs  Keel;  L.  E.  1  Eq.  347  ;  and 

803.  see  now  the  Amendment  Act,  infra. 

(z)  In   Colehij  V.  Colebj,  there  was  (h)  Piper  v.  Piper,  1  J.  &  H.  91. 

Buch  an  undertaking  ;  but  this  does  (c)   Solomon    v.    /Solomon,    10   Jur. 

not  appear  to  have  been  the  case  in  N,  S.  C31. 
Pcmhrool-e  v.  Friend. 
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iuortgay;c  debts  cliargcd  upon  tlio  whole;  but,  oi"  course,  this     Chap.  XI V. 

docs  not  throw  tlic  primary  liability  on  a  security  Avliicli  is   _^'._I 

merely  collateral  ('/). 

As  against  the  Crown  claiming  in  default  oi"  next  oi"  kin   '{''c  «tatuto 

_  _  _  "  does  not  ojiu- 

tho  devisee  is  not  entitled  to  have  the  mortgage  debt  satisfied  rate  a',Min«t 
out  of  undisposed  of  personal  estate  (c).  where  there 

.".re  no  ne.xt  of 
kill. 

Where  a  testator,  by  a  Avill  made  in  LSl-7,  devised  his  As  to  tiie  ex- 
mortgaged  real  estate,  and  directed  his  debts  to  be  paid  out  ^^'iy_"°''* '^^  i- '^^ 
of  his  personalty,  and  by  a  testamentary  instrumerit  in  LSlJl 
merely  gave  a  pecuniary  legacy,  but  did  not  refer  to  the 
former  v\all,  it  was  held  that  the  Avill  nuist  be  treated  as 
alread}^  made  at  the  date  of  the  Act ;  and  that  the  devisee 
"svas  entitled  to  have  the  morto-a.o-e  debt  satisfied  out  of  the 
personal  estate  (/) ;  so,  the  heir  of  an  intestate,  who  befoi'c 
the  1st  January,  18.>.),  executed  a  mortgage,  reserving  the 
e<[uity  of  redemption  to  himself  and  his  heirs,  is  not  within 
the  exception  (//);  and  an  heir  taking  by  descent  an  estate, 
the  devise  whereof  has  lapsed,  is  not  a  person  "  claiunng 
under  or  by  virtue  of  a  will,"  within  the  Act  (A). 

As  might  have  been  anticipated,  there  have  been  numerous  Wliat  is  proof 
decisions  as  to  what  is  evidence  of  a  "contrary  or  other  intention."' 
intention  "  within  the  meaning  of  the  Act ;  but  these  have 
been  rendered  of  little  practical  iruportance  by  the  recent 
Amendment  Act.  It  will  be  sufricient  to  remark  that,  in 
cases  not  coming  within  the  Amendment  Act,  where  a 
specific  source  of  payment  is  provided  or  indicated,  as  where 
other  real  estate  is  devised  in  trust  to  sell  and  pay  debts  (if), 
or  where  there  is  a  direction  that  the  debts  shall  be  paid 

((/)  Str'tnfjcr  v.  Harpir,  2(J  Beav.  33.  ami  Hce  Maxv.'cll  v.  Ifuslop,  L.   U.    1 

(c)    Dacrc  v.   Patr'ukson,  1    Dr.  &  E.  &  Ir.  Ap.  506,  affirming  L.  11.    i 

Stii.  186.  Eq.  407,  where  a  Scotch  estate  charged 

(/)  Rolfc  V.  Pcmj,  9  Jur.  N.    S.  M'ith  a  Scotch  heritable  bond  wa-s  held 

So 3.  to  be  exonerated  by  a  direction  in  an 

{;j)  PqiLJ'  V.   Pi2Ki;  1  Johns.  &  H.  English  will  for  i)aynieut  of  the  tes. 

01.  tator's  debts  out  of  his  residuary  real 

(A)  Nelson  v.  P(i;/c,  L.  11.  7  Eq.  'i.l.  and  jiersonal  estate. 

[1)  Aaoman  v,  ir(7so)?j31  Beav,  33  j 
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(ihaj).  XIV.     out  of  the  "  personal  estate  "  (/.•),  it  is  considered  tliat  there 

'  is  sulticient  evidence  of  intention  to  exonerate  the  realty  ; 

Ijut  that  no  such  intention  is  evidenced  hy  a  mere  direction 
that  the  debts  shall  he  paid  (/),  or  shall  be  paid  by  the 
testator's  "  executors  out  of  his  estate "  (m) ;  or,  generally, 
"  shall  be  paid  out  of  his  estate "  (n).  Whether  a  simple 
direction  that  they  shall  be  paid  "  b>y  his  executors,"  they 
not  being  also  devisees  in  trust  for  sale  of  the  real  estate, 
■would  take  the  case  out  of  the  Act,  is  not  "clear ;  although 
such,  it  is  conceived,  would  Ije  the  decision.  It  would  seem 
that  land  de\ised  upon  trust  for  sale,  and  taken  in  its  con- 
verted state,  is  not  an  interest  in  land  "svithin  the  Act  (u). 

Amendment  B^t  now  l)y  the  Amendment  Act  it  is  provided,  that  in 

the  construction  of  the  Avill  of  any  person  dying  after  the 
8 1st  day  of  December,  18 07,  a  general  direction  that  all  his 
debts  shall  be  paid  out  of  his  jjevsonal  estate  is  not  to  be 
deemed  to  be  a  declaration  of  an  intention  to  exonerate  the 
realty,  unless  such  intention  be  further  declared  by  words, 
expressly  or  by  necessary  implication,  referring  to  mortgage 
debts  {p) :  and  in  the  construction  of  Locke  King's  Act,  and 
of  the  Amendment  Act,  the  word  "  mortgage"  is  extended  to 
a  lien  for  unpaid  purchase-money  upon  any  lands  or  here- 
ditaments purchased  by  a  testator  {q);  but,  as  was  suggested 
in  the  last  edition  of  this  work,  a  lien  for  unpaid  purchase- 
money  upon  lands  purchased  by  a  person  who  dies  intentdte, 
is  not  within  the  Act  (/■).  It  is  unfortunate  that  the 
opportunity  was  not  embraced  for  expressly  extending  the 
meaning  of  the  word  to  all  equitable  charges;  which  are 
as  much  within  the  mischief  sought  to   be   remedied,   as 

{k)  ^[oove  V.  Moore,  1  Do  CI.  J.  lS:  Eij.  1. 
S.  602  ;  Em  v.  Taiham,  9  Jur.  N.  S.  (o)  Lewis  v.  Lewis,  L.  II.  13  E<i. 

482.  218. 

(0  Fanhroole  v.  Friend,  1  Johns.  &;  (j>)  30  &  31  Vict.  c.  60,  s.  1. 

Hem.  132  ;  see  observations  on  this  i'j)  Sect.  2.     This  section  seems  to 

case  in  Ooote  v.  Lowmles,  L.  E.  10  be  retrospective ;  but  not  to  apply  to 

j}q.  376.  the  case   of    lands    purchased    by  an 

{m)  Woohtcncroft  v.    Woohtencroft,  intestate  ;  vide  supra. 
2  De  G.  F.  &  Jo.  347.  ('•)  Hnrdln'j  v.  IlardUnj,  L.  E.  13 

(n)  Broivnson  v.  Laurence,  L.  R.  G  Eq.  403. 
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mortgages  properly  so  called.     It  was  oljscrvcd  in  the  last     Chap.  xiv. 
edition  that  the  Act  does  not  meet  the  case  of  a  testator       "^^  ■  • 


directing  his  dehts  to  he  paid  out  of  liis  residuary  real  and 
personal  estate ;  and  it  was  suggested  that  in  such  a  case  the 
Sioecific  devisee  of  an  estate  sulycct  to  a  mortgage  would  he 
entitled  to  have  it  exonerated ;  but  in  a  recent  case,  V.-C. 
Mai  ins  appears  to  have  been  of  the  contrary  opinion,  thougli 
it  was  not  necessary  to  decide  the  point  («).  In  a  still  later 
case  where  part  of  a  mortgaged  estate  was  devised  to  A.  for 
life,  and  the  rest  to  B.,  who  was  residuary  devisee,  in  fee, 
and  tliere  was  a  charge  of  debts  on  the  residuary  real 
estate,  in  the  event  of  the  personal  estate  proving  deficient, 
it  was  held  by  Sir  G.  Jessel,  M.  R.,  that  the  life  estate  of  A. 
was  not  exonerated,  but  was  proportionately  liable  to  keep 
down  the  interest  on  the  mortgage  (f). 

Even  in  the  case  of  a  mere  equital)le  estate,  a  conveyance  Conveyance  of 

seems  to  be  necessary  to  enable  the  purchaser  to  enforce,  as  ^^^^J^l^  '^^y 

against  third  parties,   any  c(|uities  attaching  to  the  pro-  rc<iuisitc. 
perty  (a). 

And  we  may  hero  remark,  that  if  a  bond  fulc  sale  and   Conveyance 
absolute  conveyance  are  accompanied  by  a  power  reserved   redemption,— 
to  the  vendor  to  re-purchase  the  property,  this  will  not  turn  ^vlrt-a^e  ^ 
the  transaction  into  a  mortgage,  if  such  does  not  appear  to 
have  been  the  intention  of  the  parties.     Thus,  where  A.  sold 
a  life  estate  to  B.,  and  there  was  a  contemporaneous  deed 
giving  to  A.,  who  paid  all  the  costs  of  the  transaction,  the 
right  of  re-purchase  at  the  price  paid,  and  B.  entered  into 
possession,  and,  after  keeping  up  an  insurance  on  A.'s  life, 
had  a  surplus  income  from  the  property  of  about  G/.  per 
cent,  on  his  purchase-money,  it  was  hold  that  the  transaction 
was  a  sale,  and  not  a  mortgage ;  and  that  A.  was  not  c]ititled 
to  an  account  of  the  rents  and  profits  received  by  B.  (.r). 

{s)  Lewis -v.  Lewis,  uhi  supra.  {.()  Aldcrson  v.  ]Vhitc,2  T>e  CJ.  & 

{t)  Saclrille  v.  Smyth,  L.  R.  17  Eq.  Jo.  97.     The  decision  wa.s  rested  on 

153  ;  and  compare  Erownson  v.  Lav:-  tlic  true  ground,  viz.,  the  intention  of 

ranee,  L.  R.  G  Eq.  1.  the  parties  as  appearing  on  the  face 

(?0  See  Tasl-cr  v.  Snuill,  3  M.  &  C.  of      the     instruments  ;      but     query 

70  ;  ^xr  Lord  Cottenham,  supra,  \\  whether  the  transaction  was  not  in- 

240.  tended  and  treated  as  a  mortgage. 
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Chap.  XIV.     Nor  does  the  circumstance  that  the  parties  ah-eacly  stand  in 

L'_  .   the  relation  of  mortgagor  and  mortgagee  prechide  the  former 

from  making  an  al)Sohite  sale  to  tlie  latter  of  the  equity  of 
redemption,  coupled  with  a  right  of  re-purchase  (?/).  The 
best  general  test  of  the  intention  of  the  parties  in  these 
cases  seems  to  be  the  existence  or  non-existence  of  a  power 
in  the  original  purchaser  to  recover  the  sum  named  as  the 
price  for  such  re-purchase  :  if  there  is  no  such  power  there 
is  no  mortgage  {z).  A  light  of  re-purchase  must,  as  we 
have  pJready  observed  (a),  be  exercised  in  its  literal  terms  (Jj)\ 
and  l)e  promptly  enforced  (r). 

Purchaser's  It  lias  been  held,  that  a  lessee  can  recover  damages  against 

remedy  for 

iaijiiry  to  pro-  the  Icssor  for  injury  which,  after  the  execution  of  the  lease, 
prioJact  of"^  is  Sustained  by  the  j^roperty,  through  the  prior  negligent 
vendor.  Construction  l:)y  the  lessor  of  a  sewer  upon  adjoining  j^ro- 

perty  retained  by  him  ((?)  :  and  the  same  liglit  would  seem 

to  exist  in  case  of  a  sale. 

((/)   Gossip  V.  Wrljlit,  9  Jur.  N.  S.  Ensvorth    v.   Ur'iffith,  5    Bro.    P.    C. 

592  ;    Enstrorth    v.    6'r{p!ths,  5    Bro.  1S4  ;  Davis  v.  Thomai,  1  Russ.  &  M. 

P.  C.  184.  500  ;  Joii  v.  Birch,  4  CI.  &  F.  57,  89. 

{z)   See    Pinnj   \.  Meddoiccroft,  4  See  Pc^f/  v.  Wlsden,  16  Beav.  239  ; 

Beav.    197,  affirmed    203  ;    Williams  BrooJcc  v.   (larrod,   3  K.   &  J.   608  ; 

V.    Ou-cn,  5  M.  &  C.  303  ;   Vcrncr  v.  affii-med  2  De  G.  &  Jo.  82  ;  and  com- 

Wlnstunhii,  2   Sch.  &  L.  393  ;  Ncul  jxare  Ward  v.  WolverJiainpton  Water. 

V.  Morris,  Beat.  597  ;  but  see  Fee  v.  works  Co.,  L.  E.  13  Eq.  243. 
C"hli,e,  11  Ir.  Eq.  R.  400  ;  Or/de„  v.  ('•)  See  Chcstcrmnn  v.  Maini,  9  Ila. 

Battoms,  1  Jur.  N.  S.  791.  2O0. 

(rt)  Siqrra,  p.  208.  ((/)  Alston  v.  (iMnt,  3  El.  &  B.  128. 

(i)  Burrdl  v.  ."sahlnc,  1  A'crn.  208  ; 
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AS   TO   TTJE   EFFECT   OF   THE    CONVEYANCE    ON   THE   ADVET^SE 
RIGHTS    OF   THIRD   PARTIES. 

1.  rii.rclta^er  wltJiout  noilcr,  I'livtecUd  hij  lajal  cdnie 
against  prior  claimants. 

2.  Tyltli  mere  equltohle  tille,  postponed  to  prior  equildhte 
claimants. 

3.  How  far  protected  against  defective  cxecid'ion  of  powers 
— against  p)rior  claimants  who  have  encouraged  him  to 
'purchase — and  hy  Statute  in  ixirtous  cases. 

4.  As  to  prioritg  under  the  llegist  red  ion  Acts. 

5.  As  to  notice — whed  it  is — Jtoiu  it  may  he  p'voved — and, 
its  effect — ()/  void  or  voidcdjle  estates,  and  fraiidulent  or 
voluntary  conveyances — equitahle  relief  against  purchasers 
with  notice. 

0.  As  to  contrihidion  to  pararnewat  charges. 
7.  R'ighis  of  third,  parties  after  conveyance  in   various 
cases. 

(1)  Where  two  persons  liavo,  in  conscience,  an  equal  claim      Section  i. 
to  the  same  property,  Equity  will  not  interfere  against  the  where  equi- 
one  who  acquires  a  legal  right  to  hold  it ;  even  although  his  feo^arestate''''^' 
equitable  title  he  of  later  date  than  that  of  his  opponent  (a),  prevails. 
The  rule  is  suhject  to  no  exception — not  even  in  ftivour  of 
charities  (J>). 

Now  no  person  can  have  an  equity  of  a  higher  kiml  in  Purcliaser 

respect  to  property,  than  that  Avliich  arises  from  his  having  oi't  nS'ice. 

fairly  bought  and  paid  for  it.    The  execution  of  a  conveyance  {|!^4u*tat!s 
vesting  the  legal  estate  in  a  bond  fide  purchaser  for  valuahlo 

(«.)    0.cwklc   V.    PI  inner,   Bac.  Al>r.  {h)  Att.-Gcn.   v.    Wilklna,  17   Rcav. 

Mortg.age,  (E.)  s,  3.  28."). 
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consideration,  ov  in  his  trustee,  will,  therefore,  under  the 
ahove  rule,  render  his  title  indefeasible  as  against  all  equit- 
ahle  claiiuants,  oven  for  valuahle  consideration,  of  whoso 
claims  he  had  no  notice  prior  to  the  execution  of  the  convey- 
ance (f),  and  actual  payment  of  the  purchase-money  (d).  Of 
course,  if  the  purchaser  knows  of  an  incumbrance,  either 
before  (c)  or  after  the  execution  of  his  conveyance,  but  before 
the  paj-ment  of  the  whole  of  his  purchase-money,  he  will  ho 
liable  to  the  extent  of  any  purchase-money  which  he  sub- 
sequently, \^dthout  the  consent  of  such  incumbrancer,  pays 
to  the  vendor. 


In  wliat  cases  Where  the  contract  has  been  completed  by  a  conveyance 
which  proves  defective,  by  reason  of  some  prior  conversance, 
charge,  or  incumlirance,  the  purchaser  ma}^,  at  any  subse- 
quent period,  get  in  any  outstanding  legal  estate  (f),  (unless 
held  expressly  in  trust  for  an  adverse  claimant  ((/),  or  unless 
the  party  holding  it  has  notice  of  some  express  prior  trust 
or  incund)rance  (A),)  and  use  it  against  all  parties  of  whose 
claims  he  had  no  notice  at  the  time  of  the  completion  of  his 
purchase  (/).     Whore  the  conveyance  is  executed  and  the 


(f)  JFlyrf  V.  Wijrj,  1  Atk.  382,  384  ; 
sed  vide  Infra,  p.  831. 

(d)  Tounille  v.  A'a/.s//,  3  P.  Wms. 
807  ;  (where  the  money  being  secured 
by  bond  was  held  insufficient  ;)  Jvnes 
V.  Stanley,  2  Eq.  Ca.  Ahv.  G85,  pi.  9  ; 
Story  V.  Lord  Windsor,  2  Atk.  630  ; 
Frere  v.  Moore,  8  Pri.  475,  489  ;  see 
Bavies  v.  Thomas,  2  Y.  &  C.  234. 
TJnder  the  Irish  Pegistration  Act, 
the  legal  estate  and  want  of  notice 
are  no  i^rotection  against  an  equity 
arising  under  a  prior  registered  in- 
strument, mn  V.  Mill,  12  Ir.  Eq.  P. 
107  ;  3  H.  L.  C.  828  ;  and  .-ill  un- 
registered deeds,  though  inior  in 
date,  are  absolutely  void  as  against 
the  registered  deed ;  Carlisle  v. 
Whaleii,  T..  P.  2  E.  &  Ir.  Ap.  391. 
The  equity  ai)plie3  to  purchasers  as 
well  of  personal  as  of  real  estate  ; 
Dawson  v.  Prince,  2  Dc  U.  &  Jo.  41  ; 


and  see  Lord  Selborne's  statement  of 
the  law  on  this  subject  in  Blaclaoood 
V.  London  Chartered  JJanJc  of  Austra- 
lia,!,. P.  5  P.  CO.  111. 

(e)  See  Rayne  v.  Baker,  1  Gift".  241; 
6  Jur.  N.  S.  3GG. 

(/)  Basset  v.  Nosvorthy,  Finch, 
102  ;  2  Wh.  &  T.  L.  C.  1  ;  and  this 
notwithstanding  the  inadequacy  of 
tlie  consideration. 

([/)  Sajiiiders  v.  Dehev,  2  Vcrn. 
271  ;  Mimford  v.  Stohmtsser,  L.  P. 
18  Eq.  556. 

(h)  Carter  v.  Carter,  3  K.  &  J.  617, 
and  ride  infra,  p.  829. 

(/)  Stanhope  v.  Earl  Verney,  2  Ed. 
81 ;  and  Mr.  Butler's  note  to  Co. 
Litt.  290,  b.,  n. ;  Willowjhhy  v.  Wil- 
loii(/hhy,  1  T.  P.  763  ;  and  see  Jones  v. 
Smith,  1  Ha.  43  ;  and  1  Ph.  244.  As 
to  the  priority  acquired  liy  registra- 
tion, vide  infra.     As  to  the  equitable 
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pui'cliasp-monoy  is  .secured,  he  may  come   into  E(|iiity  to     Chap.  XV. 
have  it  employed  in  discharge  of  newly  discovered  incuiii-  ^' 

hrances  (/,),  if  created  by  the  vendor  or  covered  hy  his 
covenants  for  title  (I)  :  and  Avhcre  the  conveyance  has  been 
executed,  and  part  only  of  the  money  paid,  before  notice,  he 
may,  it  is  conceived,  clearly  avail  himself  of  the  legal  estate 
as  a  security  to  the  extent  of  tlie  sum  so  paid. 

And  whatever  may  1)C  the  accident  l)y  wliicli  a  purchaser  Although  pro- 
has  obtained  a  good  legal  title,  and  in  respect  of  which  he  'f  litl-anger.'' 
has  paid  his  money  and  is  in  possession  of  the  property,  he 
is  entitled  to  the  benefit  of  it  (in) :  and  even  the  circum- 
stance of  the  execution  of  the  conveyance  having  been 
procured  by  the  fraud  of  a  third  party  has  not  been  allowed, 
in  Equity,  to  prejudice  an  innocent  purchaser  without 
notice  ; — the  deed  remaining  unimpeached  at  Law  (n) :  but 
even  an  otherwise  innocent  purchaser  can  derive  no  ad- 
vantage from  the  acquisition  of  the  legal  estate,  if  acquired 
by  means  of  his  own  fraud,  or  the  known  fraud  of  another 
person  (o). 

"Where  a  trustee  of  two  different  settlements,  misapplied  Where  tiic 
the  trust  funds  under  one,  and  transferred  the  trust  funds  of  person  in^a 
the  other  to  make  good  the  misappropriation,  it  was  iield  cj'j"i!!Jct'ei- 
that   the   transfer   was,  in   effect,  an  alienation   for   value 
without  notice;  and  that  the  cestuis  que  trust  under  the 
latter  settlement  could  not  follow  the  trust  funds  into  the 
hands  of  tlie  transferee  (p).     So  where  A.,  solicitor  for  B.,  a 
mortgagee,  put  up  the  mortgaged  estate  for  sale  without  his 
client's  authority,  and  bought  it  himself,  and  then  procured 
B.,  who  had  been  informed  of  the  sale,  to  execute  a  convey- 
right   of    a    person   to    bar    kno\\^l       Ilcath  v.    Crcalorl;  L.  E.  10  C"h.  Ap 
existing   adverse   claims  by  fine  and       22.      Some    expressions  in  the  judg- 
nonclaim    under    the    old    law,    see       ments  of   the  liOrds  Justices  in  the 
Lanjhy  v.  Fisher,  9  Beav.  90.  latter   case   seem,  if   read  by   them- 

(n.)  3  P.  Wms.  307.  selves,  to  go  even  beyond  the  doctrine 

(/)  Supra,  p.  805.  as   stated  in  the  text ;  but  which  is 

(m)  Per  L.  J.  James   in   Pticlier  v.        conceived   to   be    the    true    doctrine 
Rawlins,  L.  R.  7  Ch.  Ap.  259,  270.  deducible  from  the  two  cases. 

(n)  Hiorns  v.  IloJtom,  IG  Beav.  259.  {p)  Thorndike  v.  Hunt,  3  De  G.  & 

(o)  See  and  consider  the  judgments       Jo.  5C3.     See  also  disc  v.  Jamo,  29 
in  Pih'Itcr  V.   Raidins,  supru,  and  in       Beav,  512  ;  3  De  G.  F.  &  J.  250. 
VOL.    IT.  « 
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Where  ven- 
dor's title 
depends  on  a 
forged  instru- 
ment. 


Protection 
n  fforded 
althou'di 


ance  and  sign  the  endorsed  receipt  for  the  purchase  money, 
on  the  faith  of  representations,  which,  however,  were  not 
considered  to  be  such  as  affected  the  validity  of  the  deed  at 
Law,  and  A.  afterwards  deposited  the  title  deeds  with  C.  as 
secm-ity  for  an  advance,  it  was  held  that  C.  had  priority 
over  B.  (q). 

And,  for  the  above  purposes,  it  has  been  considered  imma- 
terial that  the  vendor  had  no  equitable  interest  in  the  pro- 
perty : — thus  it  has  been  held  that  a  bare  trustee,  or  a  vendor 
whose  apparent  equitable  title  depends  upon  a  forged  in- 
strument (/'),  or  a  false  representation  of  facts  {&),  can  make 
a  good  title  to  a  purchaser  paying  his  money  without  notice, 
and  then,  or  subsequently,  acquiring  the  legal  estate  by 
means  of  a  valid  assurance.  But  where  A.  procured  a 
mortgao-G  from  B.,  Avithout  any  consideration,  and  then  de- 
posited it  as  a  security  for  money  advanced  to  him  by  C, 
who  had  no  knowledge  of  the  circumstances  under  which 
the  deed  was  originally  oljtaincd,  it  was  of  course  held  that 
C.  could  stand  in  no  better  position  than  A. ;  and  that  the 
deed,  being  void  as  to  A.,  was  also  void  as  to  G.  (t).  So, 
where  a  solicitor  procured  his  client  to  execute  a  mortgage 
to  himself,  on  the  pretence  that  it  was  only  a  covenant  for 
production  of  deeds  like  several  which  he  had  previously 
executed,  and  afterwards  transferred  the  mortgage  to  a  bond 
Jidc  holder  for  value,  it  Avas  held  that  the  mortgage  Avas 
void  at  Law,  and  the  transfer  Avas  necessarily  A^oid  also :  and 
in  such  cases  the  Court  Avill  not  merely  abstain  from  en- 
forcing the  iuA'alid  securities,  but  Avill  cause  them  to  be 
cancelled  (?f). 

In   one  case   (.r)  Avhicli   has  been   much   discussed   and 
vrhich  is  now  in  effect  OAxrruled,  AA^here  J.   C,  believing 


(q)  Ilvntcr  V.  TT'tt.^o-.',  L.  E.  7  Ch. 
Ap.  75. 

()•)  See  Jones  v.  Poirlcs,  3  M.  &  K. 
581  ;  and  Bouxn  v.  Evans,  1  T.  &  L. 
284. 

(s)  Younfj  V,   Yoviig,  L,  E.  3  Ef|. 


801  ;  but  .see  and  consider  observa- 
tions of  the  Lords  Justices  in  Heath 
V.  CreaJoch,  uhl  supra. 

(t)  Parlcr  v.  Clarlr,  30  Bear.  54. 

(m)   Vorley  v.  C'oole,  1  Giff.  230. 

(y)  Carter  v.  Carter.  3  K.  &  Jo.  617, 
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himself  to  be  entitled  under  his  father's  will  to  undivided    Chap.  xv. 
shares  in  real  estate,  conveyed  them  to  a  bond  fide  pur-        ^'^^^'  ^' 


chaser  for  value    (,?/),  and   subsequently  a   later  will  was  tl^e  legal 

discovered,  under  Avhich  J.  0.  took  the  fee  simple  in  the  acquired 

entire  estate— but  only  as  trustee  for  himself  for  life,  with  Si^  S'that 

remainder  over,  V.-C.   Wood  held  that  the  purchaser  was  YH'"^ '? 

^  deducea. 

not  entitled  to  hold  the  legal  estate  as  against  the  cestui 
que  tvud  in  remainder;  inasmuch  as  the  will  under  which 
J.  C.  alone  derived  his  title  to  the  fee  disclosed  the  exist- 
ence of  a  trust  inconsistent  with  an  absolute  beneficial 
ownership.  But  in  a  later  case  (s)  where  a  mortgage  was 
taken  l)y  trustees,  disclosing  the  trust,  and  the  surviving 
trustee  reconveyed  part  of  the  property  to  the  mortgagor 
on  payment  of  a  portion  of  the  mortgage  debt  which  he 
appropriated  for  his  own  use,  and  the  mortgagor  then 
conveyed  the  part  so  released  to  new  mortgagees,  sup- 
pressing, hj  the  connivance  of  the  trustee,  both  the  prior 
mortgage  and  the  reconveyance,  the  Court  refused  at  the 
instance  of  the  cestids  quo  trust  to  deprive  the  new  mort- 
gagees of  the  legal  estate  Avhich  they  acquired  hy  means  of 
the  reconvej^ance,  although  it  formed  no  part  of  the  title 
deduced.  In  the  same  case,  the  surviving  trustee  fraudu- 
lently procured  an  absolute  conveyance  to  himself  of  other 
parts  of  the  mortgaged  property  without  payment  of  any 
consideration ;  and  then,  concealing  both  the  trust  and  the 
prior  mortgage,  under  Avhich  alone  he  had  a  legal  title,  con- 
veyed the  i^roperty  to  a  new  mortgagee ;  the  Court  in  like 
manner  declined  to  interfere  to  deprive  the  new  mortgagee 
of  the  legal  estate,  which  he  innocently  acquired  by  means 
of  an  assurance  which  formed  no  part  of  his  apparent  title. 

But  the  legal  estate  will  not  protect  a  purchaser  against  Notice  of 
the  claims  of  persons  vdiose  prior  right  to  its  protection  was  haviur,  better 
known  to  him  before  the  completion  of  the  purchase,  even  [^f  |*,*!^\'^'^^^ 
although   the   extent   of   such   claims   was   unknoAvn :    for  estate,  is 

,       notice  of  .all 

instance,  where  A.,  knowing  that  B.  had  a  charge  on  the  his  eriuities. 

(y)  The  trcaiisaction  Wcas  in  fact  a       Ap.    259  ;    reversing   Lord   Roniilly, 
mortgage.  M.  R.,  L.  R.  11  Eq.  53. 


(:)  Pilcher  V.  li'ivlhis,  L.  R.  7  C'h. 


s  2 
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pvopevty,  accepted  a  mortgage  of  the  estate,  relying  on  tlie 
mortgagor's  covenants,  and  then  got  in  an  old  outstanding- 
term  for  years,  it  was  held,  that  B.,  having,  in  respect  of  A.'s 
notice  of  the  first  incumbrance,  a  preferable  right  to  I'equire 
an  assignment  of  the  term,  -was  entitled  to  priority,  not 
only  in  respect  of  such  first  incumbrance,  but  also  in  respect 
of  a  sul^sequent  charge  of  which  A.  had  no  notice  at  the 
date  of  his  advance  («).  So,  where  a  purchaser  bought  a 
leasehold  messuage,  which  was  subject  to  three  mortgages, 
two  only  of  which  were  disclosed  to  him,  and  took  an 
assignment,  and  paid  the  purchase-money  by  cheque,  but 
shortly  afterwards,  having  some  misgivings,  stopped  the 
cheque,  and  then,  for  the  first  time,  had  actual  notice  of  the 
third  incumbrance,  but  eventually,  under  a  threat  of  legal 
proceedings,  allowed  the  cheque  to  be  paid  to  the  vendor,  it 
was  held  that  he  was  not  a  purchaser  Avithout  notice,  and 
that  he  was  bound  to  redeem  the  third  mortgagee  (b).  In 
one  case,  a  transfer  of  shares  to  a  mortgagee,  who  had 
no  notice  of  a  trust  affecting  them,  was  upheld,  notwith- 
standino-  that  he  received  notice  before  the  transfer  was 
registered  (c). 


Legal  estate 
got  in  from 
unsatisfied  in- 
cumbrancer, 
available 
against  subse- 
quent incum- 
brancers. 


It  is  clear  that  a  purchaser  by  paying  off,  and  getting  in  a 
legal  estate  from  an  unsatisfied  mortgagee,  may  hold  it  as 
against  all  mesne  incumbrances  of  Vv'hich  he  had  no  notice 
at  the  time  of  conqDletion  ;  and  this  may  be  done  pendente 
lite,  at  any  time  before  a  decree  to  settle  priorities  (d).  Thus, 
in  the  case  of  Bates  v.  Johnson,  Vvdiich  well  exemplifies  the 
rule,  where  there  were  successive  mortgagees  (the  first  taking 
the  legal  estate)  of  property  subject  to  a  prior  trust,  Avhich 
was  fraudulently  concealed  by  the  mortgagor,  it  was  held  that 
the  last  mortgagee  might,  after  he  had  received  notice  of 


(«)  Wilhv/jhhy  V.  Willouylily,  1 
T.  E.  7C3. 

(Jj)  TihUdcy  v.  Lodye,  3  Sma.  &  G. 
543. 

(r)  Dodds  V.  Hills,  2  H.  &  M.  424. 

((/)  Belchitr  v.  Ecnfnrtli,  5  Bro. 
P.   C.   292  ;    3I(trsh  v.  Lee,  2  Vent. 


V.  Duchess  of  Marlhorouyli,  2  P.  Wms. 
491  ;  Robinson  v.  Davison,  1  Bro. 
C.  C.  63  ;  Barnett  v.  Weston,  12  Ves. 
130  ;  and  see  11  Ves.  619  ;  Spencer 
V.  Pearson,  24  Beav.  266  :  the  general 
doctrine  will  probably  eventually  be 
destroyed  by  a  General  Eegistration 


337  ;  1  Wh.   &  T.  L.  C.  611  ;  Brace      Act, 
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the  trust,  and  pending  a  suit  by  the  cestuis  que  tnid  for  the     Chap.  XV. 
rcdc]ni-)tion  of  the  first  mortgage,  pay  off  the  several  prior  ._  ^!!!!lll__ 
incnuibrancers,  and,  liaving  obtained  the  legal  estate,  hold  it 
until  he  Avas  paid  in  full  {<).     In  this  case  the  claiia  of  the 
first  mortgagee  was  still  unsatisfied  when  he  parted  with  the 
legal  estate,  and  the  decision  was  quite  in  accordance  with 
the  earlier  authorities.     But  v.diethor  the  legal  estate  Avill 
afibrd  a  similar  protection,  when  it  is  acquired  frijm  a  satlxjied 
mortgagee,  who  has  notice  of  an  intervening  incumbiunce, 
appears  somewhat  doubtful.    The  point  Avas  fully  considered 
in  Oarf/Tv.  Carter  (/) ;  and  the  same  learned  judge,  Avho 
afterwards    decided    the    case    of    Bates   v.    Johntion,   after 
remarking  on  the  absence  of  any  precise  authority,  laid  it 
down    that,    altliough    a   purchaser,    Avho    bought   Avithout 
notice,  may  get  in,  and  insist  upon,  an  outstanding  legal 
estate,  Avhicli  he  acquires  from  a  dry  trustee,  or  a  satisfied 
mortgagee,  Avho  has  no  notice  of  the  interA^ening  incum- 
brance, yet  Avhen  the  latter  has  such  notice,  he  is  constiitc- 
tively  a  trustee,  and  therefore  may  not  transfer  the  protec- 
tion of  the  legal  estate. 

There  seems,  hoAvever,  to  be  no  solid  ground  for  this  dis-  Kcmarks  on 
tinction.  A  mortgagee,  Avhether  liis  incumbrance  is  satisfied 
or  not,  is,  in  a  sense,  a  trustee  of  the  legal  estate  for  the 
parties  entitled  to  redeem  him.  If,  Avhen  he  is  paid  oft',  he 
may  not,  by  reason  of  his  being  a  constructiA^e  trustee, 
transfer  the  lega.1  estate  to  the  prejudice  of  an  intei-A'ening 
incumbrancer,  of  AAdiose  claim  he  has  notice,  it  is  equally  his 
duty,  Avhile  his  debt  remains  unpaid,  to  ofter  the  opportunity 
of  redeeming,  and  the  consequent  protection  of,  the  legal 
estate,  to  the  persons  Avho  are  successiA^ely  entitled  to  redeem 
him,  according  to  their  scA^eral  priorities.  It  is  too  late  to 
question  tlie  rule  AAdiich  permits  a  purchaser  Avho  bought 
AAdthout  notice,  at  any  time  before  decree  to  pay  off"  a  first 
mortgagee  Avho  has  notice  of  an  intervening  incumbrance, 

(c)  Bates  V.  Johnson,  Johns.  304  ;  L.   R.  3  Eq.  SOI  ;   sec  too  Pease  v. 

and  see  cases  there  cited,  and  Carter  Jackson,  L.  11.  3  Ch.  Ap.  576. 
V.  Carter,  3  K.  &  J.  617  ;  Frosscr  v.  (/)   3  K.  &  Jo.  617;  sec  and  con- 

iiice,  28  Beav.  68  ;   Yotmrj  v.  Youiifj,  sider  the  judgment. 
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Chap.  XV.     and,  after  thus  obtaining,  to  insist  upon  the  legal  estate : 
L_! and  the  rule  would  be  more  consistent  if  it  afforded  a  similar 


protection  where  the  legal  estate  is  acquired  from  a  mere 
dry  trustee,  or  from  a  mortgagee  whose  debt  has  been 
previously  satisfied  ((/). 

Notice  of  the         In  the  reported  cases  where  a  purchaser  for  value,  without 
material.  notice  of  any  prior  claim  at  the  date  of  his  purchase,  has 

been  allowed  to  perfect  his  defective  title  by  getting  in  an 
outstanding  legal  estate  from  a  dry  trustee,  the  fact  of  his 
having  notice  at  the  time  that  the  person  conveying  the 
estate  held  it  as  such  trustee  has  never  been  considered 
material :  but  in  the  case  of  Pilcherv.  Raivl'ins  (h),  Sir  W,  M. 
James,  L.  J.,  aj)i3ears  to  have  considered,  that  whore  the  person 
seeking  the  conveyance  is  aware  of  the  fact  that  the  trustee 
is  a  trustee  for  other  persons  and  cannot  convey  without  a 
breach  of  trust,  whilst  the  trustee  is  left  in  ignorance,  the 
rule  which  allows  the  protection  of  a  legal  estate  so  acquired 
cannot,  on  principle,  be  supported  :  and  in  a  still  more  recent 
case  (i),  though  it  was  not  necessary  to  decide  the  point. 
Sir  G.  Jessel,  M.  R.,  expressed  it  as  his  opinion  that  where 
a  trustee  having  notice  of  the  trust  conveys  the  legal  estate 
without  consideration,  to  an  equitable  incumbrancer  who  is 
not  aAvare  of  the  trust,  the  latter  cannot  thereby  obtain  any 
priority.  In  the  case  of  an  active  trusteeship,  there  can,  it 
is  conceived,  be  no  question  that  the  legal  estate  acquired 
either  from  or  by  a  person  who  has  notice  of  the  trust  can 
afford  no  protection  as  against  the  claims  of  the  cestuis  que 
trust ;  but  until  the  earlier  authorities  are  overruled,  or  the 
law  ia  amended,  the  legal  estate,  if  ac(|uired  from  a  dry 
trustee,  or  even  from  an  active  trustee,  would  seem  to  be 
(except  as  against  his  cestuis  que  tnist)  available  as  a  protec- 
tion to  an  innocent  purchaser  without  notice. 

Where  the  But,  of  courso,  if  the  trustee  lias  executed  a  declaration  in 

holder  of  the 

{;/)  See  Lord  Iladwicke's  judgment  Ves.  CI 3. 

in  WiUovffhhij  V.  WHlouf/hbif,  1  T.  R.  (/()  L.  E.  7  Ch.  Ap.  208. 

763,  771  ;  Peacock  v.  Burt,  13  L.  J.  (/)  Mmnfonl  v.   Slohv.-asscr,  L.   E. 

35  ;  and  compare  £x  ixirte  Knott,  11  18  Eq.  556,  SOS- 
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favour  of  the  incumbrancer,  or  if  his  trust  involves  the  dis-     Chap.  xv. 
charge  of  active  duties,  he  can  only  transfer  the  property        ^"^^-  ^-  ' 
subject  to  the  trusts  upon  which  he  holds  it.     Thus,  where  outstanding 
the  person  having  the  legal  estate,  holds  it  in  the  character  IntpreHs'^ 
of  trustee  for  several  successive  incumbrancers,  he  may  not  *'^'^^''"* 
create  a  priority  by  transferring  it  to  any  of  them  (/.■);  and 
wherever  the  purchaser  has  notice  of  the  existence  of  such  a 
trust  at  the  time  of  getting  in  the  legal  estate,  he  will  take 
subject  to  the  claims  of  the  cesfuis  que  trud  (/). 

It  has  been  held  that  notice  to  a  pureliaser,  after  payment  ^"'^'^'^  ^'-•f^i-^ 
of  his  purchase-money,  but  before  execution  of  the  convey-  "SST""' 
ance,  is  sufficient  to  deprive  him  of  the  benefit  of  the  legal  '""^"^^•^*- 
estate  (hi).   The  particular  facts  do  not  clearly  appear  by  the 
report;    and  the  point  is  one  which  will,  it  is  conceived, 
require  much  consideration  when   it  again   arises.     There 
may  be  a  difierence  between  getting  in  the  legal  estate  from 
the  vendor  himself,  supposing  him  to  have  been  privy  to  the 
prior  charge,  and  getting  it  in  from  a  bare  trustee  or  mort- 
gagee.    In  the  latter  case   it   seems   difficult,  consistently 
with  the  general  rule  now  under  discussion,  to  deny  the 
purchaser's  right  to  protection :  nor  does  there  seem  to  be 
any  sufficient  reason  for  denying  it  even  in  the  former  case. 

And  where  a  purchaser,  not  haN'ing  got  in  an  outstanding  Best  nViit  to 
legal  estate,  has  nevertheless  the  best  right  to  call  for  it,  he  eiitt'a  p™-^ 
will  in  Equity  be  entitled  to  its  protection  (n).  But  this  ^'^^^[o^^  i'l 
proposition  in  fact  presupposes  that  the  purchaser  has  a 
better  equity  than  the  other  claimants ;  and  therefore  does 


Ecpiity. 


[1)   Bharplcs    V.   Adams,  32    Beav.  C'arUr,    and    Bates   v.    Johnson,    uhl 

213;    see     too    Cohjcr   v.    Fhirh,    19  sinwd. 

Beav.  500  ;  5  H.  L.  Ca.  DOf) ;  Max-  {m)  Tr%  v.  Wr/ff,  1  Atk.  8S2  ;  and 

Jiehl  V.  Durlon,  L.  R.  17  Eq.  15,  and  see  Barks  v.  Thomas,  2  Y.  &  C.  Exch. 

see  Sir  G.  Jessel's  comments  in  that  234. 

case  on  Sharpies  v.  Adams,  p.  17.  (n)  See  Blalc  v.  Ilanrjerford,  Prec. 

(0    Saunders    v.    iJcJicw,    2    Vern.  C'h.    158;     Wilkcr    v.    Bodhir/ton,   2 

271;    Allen   v.    Kni.jht,   5    Ha.  272,  Vern.  559  ;    Wltlour/hbyv.WiUouffhh!/, 

affirmed  11    Jur.  527  ;    Mumford  v.  1   T.  R.  763,  768  ;  Charlton  v.  Lou; 

Stohivasser,  L.  R.  IS  Eq.  556,  and  see  3  P.  Wms.  328  ;  £x  parte  Knott,  ll 

judgment   of    Sir   G.  Jessel,   M.   R.  Ves.  618;  Boiven  v.  Eians,  1  J.  &  L. 

And  see  the  judgments  in  Carter  v.  261  ;  Parker  v.  Carter,  4  Ha.  410; 
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not  come  ^Yithin  the  true  principle  of  the  general  doctrine 
now  under  consideration  ;  which  is  simply  this,  viz.,  that 
Vvdien  a  party  sets  up  the  legal  estate,  the  Court  Y\'ill  not 
deal  V\"ith  it,  to  his  prejudice,  unless  a  superior  equity  be 
shoAvn.  And  although  the  Court  holds  that  priority  will 
give  equity,  yet  it  does  not  hold  that  it  gives  so  superior  an 
equity,  as  between  several  incumbrancers  or  purchasers,  as 
to  enable  the  anterior  claimant  to  wrest  the  legal  estate  from 
the  person  who  has  obtained  it  without  notice  of  the  anterior 
claim  (o). 


Equity  will 
not  in  general 
act  against 
bond  fide  jmr- 
chaser  without 
notice. 


And,  as  a  general  rule,  a  (Jourt  of  Equity  will  not,  by 
compelling  the  delivery  (p)  or  discovery  (q)  of  title  deeds,  or 
superseding  a  commission  of  bankruptcy  (/■),  or  otherwise  (.s), 
act  adversely  to  a  huiid  Jide  purchaser  who  has  taken  what 
purported  to  be  a  conveyance  of  the  legal  a.nd  equitable 
estates  ;  or,  perhaps,  of  such  an  equitable  estate  as  apparently 
gave  him  an  absolute  and  indefeasible  right,  (either  imme- 
diatcl}",  or  upon  payment  of  a  subsisting  incumbrance,)  to 
call  for  the  legal  estate ;  and  has  paid  his  purchase-money 
without  notice  of  adverse  claims  (t). 


Where  the  _  The  rule,  hovYcver,  has  been  held  to  be  difierent  where  the 

ant  has  a  legal  advcisc  claimant  has  a  legal  title  (u) ;  but  this  doctrine  has 

^'  been  disapproved  of,  and  is  opposed  to  later  decisions  (x). 


(o)  Sco  Roriper  v.  Harrison,  2  K.  & 
J.  86,  108. 

ip)  JoiJ^c  V.  De  Molcyns,  2  J.  & 
L.  374 ;  see,  however,  Neuton  v, 
Newton,  L.  R.  6  Ecj.  135  ;  but  see 
nov/  I/cath  v.  Orealod;  L.  U.  10  Ch. 
Ap.  22,  revei-sing  on  this  point  V.-C. 
B.  L.  Pv.  18  Eq.  215  ;  and  ride  infra. 

(q)  Bassctt  V.  Nosvorthy,  Finch, 
102  ;  2  Wh.  &  T.  L.  C.  1 ;  Bishop  of 
Worcester  v.  Parlcr,  2  Vern.  255  ; 
Hall  V.  Adlinson,  Ihld.  4G3  ;  Jerrard 
V.  Saunders,  2  Ves.  J.  454,  457  ; 
Burlace  v.  Coole,  Freem.  C.  C.  24  ; 
Millard's  case,  ihld.  43. 

(r)  Ex  parte  Edwards,  10  Ves.  104  ; 
Ex  piarte  Leman,  13  Ves.  271  ;  Ex 
parte  Baicson,  1  Ves.  &  B.  160,  164. 


(^)  2  Ves.  J.  458  ;  Walla-yn  v.  Lee, 
9  Ves.  24.  See  3  K.  &  J.  038  ; 
Turner  v.  Buch,  22  Vin.  Ab.  21. 

(t)  See  and  compare  Jerrard  v. 
Saunders,  2  Ves.  J.  454;  Gait  v. 
Osbaldeston,  1  Buss.  158  ;  If  cad  v. 
Egcrton,  3  P.  Wms.  281  ;  Att.-Gen. 
V.  Baclhouse,  17  Ves.  290  ;  Jaclson 
V.  RoR-c,  4  Buss.  £14;  and  V.-C.  K. 
B.'s  judgment  in  Penny  v.  Watts, 
13  Jur.  459  ;  2  De  G.  &  S.  501  ;  1 
IVrac.  &  G.  150  ;  Lane  v.  Jaclson,  20 
Beav.  535. 

{i')  See  Williams  v.  Lamlc,  3  Bro. 
C.  C.  264  ;  Collins  v.  Archer,  1  Buss. 
&  M.  284. 

(.c)  See  Payne  v.  Compton,  2  Y.  & 
C.  461  ;  Boiven  v.  Evans,  1  J.  &  L. 
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Ihus,  m  a  late  case  at  Law,  it  was  held  that  the  deman<Iant     Chap  xv 
111  an  action  of  dower  cannot,  nnder  the  Common  Law  Pro-        ''^■'-  ' 
cediu-e  Act,  LS54,  compel  production  of  tlie  conveyance  to   ' 
her  husband,  when  it  is  in  the  hands  of  a  purchaser   for 
value  without  notice  of  the  right  to  dower  (?/). 

In  the  case  of  mackhouse  v.  Lad^  Jersey  {z),  V-C  Wood 
qualified  the  doctrine  that  no  relief  will  be  given  as  ao-ainst 
a  purchaser  for  value  without  notice  ;  and  made  a  declaration 
and  order  m  favour  of  a  prior  equitable  claimant  of  whom 
the  purchaser  had  no  notice  :  and  in  the  case  of  PkiUips  y    PhWi.s  v 
Phillips  («)  the  sufficiency  of  a  plea  of  purchase  for  valuable  ^^"''^''"• 
consideration  without  notice  as  against  an  adverse  equitable 
title,  was  further  questioned  by  Lord  Westbury.     Li  that 
case,  the  plaintiff  claimed  a  reversionary  rent-charge,  secured 
in  the  usual  way,  which  did  not  fall  into  possession  until 
long  after  the  estate  on  which  it  was  charged  had  been  con- 
veyed by  the  grantor  to  a  purchaser  for  value  without  notice 
ol  an  annuity,  who  bought  subject  to  a  legal  mortgage  in  fee 
whicli  had  been  created  prior  to  the  grant  of  the  annuity, 
and  was  still  outstanding  when  the  suit  was  instituted.     No' 
payment  of  the  annuity  having  ever  been  made,  a  bill  was 
filed  by  the  annuitant,  seeking  an  account  of  what  was  due 
ni  respect  of  the  annuity,  and  the  usual  consequential  relief. 
The  purchaser,  by  his  answer,  claimed    the  benefit  of  the 
27  Eliz,  and  of  the  Statute  of  Limitations,  but  did  not  plead 
that  he  was  a  purchaser  for  value  without  notice  ;  and  it  was 
held  by  Lord  Westbury,  affirming    V.-C.  Stuart,    that  the 
defence,  not  having  been  pleaded,  was  not  available  at  the 
hearing :  but  his  lordship's  decision  was  mainly  rested  on 
the  ground   that,  inasmuch    as  the   legal  estate    was    out- 
standing,   the    annuitant    and  tlie   purchaser  were  in    the 

178   264  ;  Joyce  v.  Dc   Molcyns,  2  J.  (^)  aomm  v.  ParroU,  3  Jur.  X.  S. 

&  L.  37 i;  Att.-Gci.   v.    Wilkins,  17  1150. 

Beav.   285;  Finch  v.  Shaw,  18  Jur.  (c)  1  J.  &  H.    721;  see  the  jiulo- 

936  ;  19  Beav.  500  ;  5  H.  L.  Ca.  905  ;  ment. 

Colyer  V.  Finch,  20  Beav.  555  ;  Stacl-  (a)   8  Jur.  N.   S.   145  ;    affivming 

house  V.  Lach/  Jcrscu,  1  J.  &  H.  721.  V.-C.  Stuart,  7  Jur.  N.  S.  1094.    See 

But    see    Titlcy  v.  Daclcs,  2    Y.  &  too  StacUiouse  v.  Lady  Jcrscu,  1  J.  & 

C.  C.  C.  399.  H.  721. 
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position  of  mere  equitable  claimants,  and  that  tliey  must 
therefore  rank  according  to  the  dates  of  their  equitable 
titles.  The  rule  here  adopted  is  apj)licable  to  cases  where 
the  equities  of  the  rival  equitable  claimants  are  in  all 
respects  equal  except  in  point  of  time ;  but  the  ground  on 
■svhich  the  Court  refuses  to  interfere,  at  the  suit  of  a  non- 
purchaser,  as  against  a  purchaser  without  notice,  is  that 
the  latter  has  a  superior  equity ;  and  whether  he  has,  or 
has  not,  the  leo;al  title,  cannot,  it  is  conceived,  affect  the 
equitable  doctrine.  The  decision  has  been  strongly  disap- 
proved by  Lord  St.  Leonards  QS),  who  remarks  that  this  is 
apj)arently  the  first  case  in  which  the  validity  of  this 
defence  as  against  an  equitable  title  has  Ijeen  questioned. 


?e1SseVby'*        Since  the  case  of  PMlUps  v.  PhiUips,  it  must  be  taken  to 
answer.  ]je  settled  that   a   purchaser  cannot  avail  himself  of  this 

defence,  unless  he  sets  it  up  by  his  answer  (c). 


Purchaser 
Avhether  com- 
peUable  to 
deliver  up 
deeds. 


We  have  already  remarked  {d)  that  a  Court  of  Equity 
will  not,  as  a  general  rule,  interfere  against  a  purchaser 
without  notice  by  compelling  him  to  deliver  up  or  discover 
the  title  deeds  which  are  in  his  possession.  But  a  distinc- 
tion has  sometimes  been  drawn  between  cases  where  the 
sole  object  of  the  suit  is  the  recovery  of  the  title  deeds,  and 
cases  Avhere  the  Court  is  called  upon  to  establish,  and  does 
establish  a  prior  equitable  title  to  the  estate.  In  the  former 
class  of  cases  (e),  it  is  quite  clear  that  the  (*ourt  will  not 
deprive  the  purchaser  without  notice  of  the  advantage 
which  he  has  gained  by  the  possession  of  the  deeds ;  and 
which,  where  the  other  equitable  rights  are  equal,  may  turn 
the  scale  in  his  favour :  l)ut  in  a  case  falling  within  the 
latter  class  it  has  Ijeen  held  tliat  it  will  not  permit  its  decree 
that  a  prior  ecjuitablc  claimant  is  entitled  to  tlie  possession 


{h)  V.  &  P.  706,  798. 

(c)  See  PhiUips  v.  Plvllips,  ubi 
suprct ;  but  see  Lyne  v.  Lijne,  21 
Beav.  318,  where  the  defence  was 
held  available,  though  not  raised  by 
the  answer. 


(d)  Sirpnl,  p.  7G1. 

(e)  Wallwyn  v.  Lee,  9  Ves.  24  ; 
Joyce  V.  De  Moleyns,  2  J.  &  Lat.  374; 
and  see  cases  cited  in  Ncv:toa  w 
Newton,  L.  R.  4  Ch.  Ap.  143. 
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of  the  estate  (which  of  itself  confers  the  right  to  the  posses-     Chap.  XV. 

sion  of  the  deeds  (/))  to  be  deprived  of  its  full  efficacy,        ^''''^'  ^' 

by  allowing  them  to  remain  in  the  hands  of  a  defendant, 

who  claims  under  an  adverse   title  which  the  Court  has 

declared  to  be  invalid  Qj) ;  l)ut  this  distinction  does  not  seem 

to  rest  on  any  solid  ground,  and,  in  a  very  recent  case  (It) 

was  not  recognized  by  the  Court  of  Appeal.     In  the  case 

referred  to,  a  foreclosure  suit  by  a  legal  mortgagee  against 

the  mortgagor  and  purchasers  from  him  for  value  of  parts 

of  the  mortgaged  estate  without   notice  of  the  mortgage, 

which  was  fraudulently  suppressed  by  the  mortgagor,  V.-C. 

Bacon   made   a   decree   for  sale  of  the   projDerty   and  for 

delivery  of  the  title  deeds  by  the  purchasers  for  tlie  inir- 

pose  of  effecting  the  sale  (i) :  but  on  appeal  the  decree  was 

varied  by  directing   foreclosure   instead  of  sale,   and   the 

order  for  the  delivery  of  the  deeds  was  reversed,  on  the 

ground  that  as  the  Court  would  not  in  a  suit  instituted  for 

the  special  purpose  compel  their  delivery,  it  ought  not  do  so 

indirectly,   merely  for  the  purpose  of  effectuating  its  own 

decree  (A'). 


In  one  case  (/),  V.-C.  Giffard,  having  decided  against  the  Whether  com- 
pel" 

pri 


claim  of  an  incumbrancer  without  notice  to  the  possession  pi^oduce  th 


of  the  estate,  felt  himself  constrained  by  the  authorities  of 
Walhri/ii  V.  Lee,  and  Joijee  v.  Be  Moleyns,  not  to  deprive 
him  of  the  custody  of  the  deeds,  but  ordered  him  to  pro- 
duce them  for  the  purposes  of  a  sale  of  the  jDroperty. 
Whether  such  an  order  is  consistent  with  the  principle  of 
the  decision  of  the  full  Court  of  Appeal,  in  Ilcatlt  v.  Crealocl', 
may  perhaps  be  doubted.  The  whole  doctrine,  hoAvever,  of 
recognizing  the  existence  of  an  interest  in  muniments  of 
title,  separate  and  apart  from  the  lands  to  the  title  of  which 
they  relate,  seems  open  to  observation. 

(/)  Smiihv.  CMrhcsUr,  2  D.  &  War.  (/)  L.  R.  18  E(i.  215. 

402.  (/.)  L.  E.  10  Ch.  Ap.  22 ;  see  and    .  ^  ^ 

((j)  Ncivton  V.  Newton,  L.  R.  4  Ch.  consider  the  judgment.    '^"^  "^  '^'^  ''^V  *■■ ,("''(  ^-  A""  :id  f  ^..23$ 
Ap.  113;  L.  R.  G  Eq.  135.  (0  Thorpe  v,  Jhhhv:orth,  L.   R.  7 

{h)  Ilcaih  V.  Orcalocl;  L.  E.  10  Ch.  Eq.  139. 
Ap.  22. 


836  EFFECT   OF   CONVEYANCE   ON 

Chap.  XY.         The  obvious  tendency,  if  not  the  actual  result,  of  the 
^    recent  decisions  has  j^ractically  been  to  limit  the  efHcacy  of 


remarks  on  ^  P^^^  ^^  purchase  foi"  valuc  without  notice  to  cases  where 
the  doctrine,  the  purchaser  has  acquired  the  legal  estate,  and  has  there- 
fore little  need  of  the  protection.  If  the  rule  which  obtains 
as  to  the  purchase  of  equitable  cJioses  in  action  is  also  to 
prevail  as  to  the  acquisition  of  equitable  estates  in  land,  the 
question  of  priorities  can  seldom  arise;  for  each  equitable 
claimant  will  take  subject  to  all  prior  equities.  Such  a 
doctrine  rests  on  the  simple  ground  that  the  conveyance 
of  a  mere  ecpiitable  interest  is  innocuous,  and.  that  the 
equitable  ov\'ner  can  only  pass  the  estate  subject  to  the  prior 
equities  affecting  it ;  but  it  is  not  in  accordance  with  the 
principle  on  v.'hicli  the  earlier  cases  were  decided  ;  and,  in 
the  present  state  of  the  authorities,  cannot  be  settled  by 
the  judicial  decision  of  any  inferior  court. 

.  The  law  on  the  entire  subject  is  evidently  in  an  unsatis- 

yA-c  7      ^       /t  factory  state,  and  the  7th  s-cction  of  the  Vendor  and  Fur- 

j^,  cf  P  o-eJ^cJ   »^'^"^         chaser  Act,  lS7i,  Avliich  was  intended  to  improve  it,  has 

ntfxjL*^^^^  ^'-'^^       '   ^been  universally  regarded  as  a  failure,  and  will  in  all  in'O- 

f  i.vL./p.c«_  /v  -  f(yo  .  bability  be  repealed  before  the  publication  of  these  i-emarks. 

Whether  any  other  pro^'ision  will  Ije  substituted  for  it  is 
not  yet  known ;  but  in  any  amendment  of  the  law  it  is 
suo-gested.  that  the  true  rule  ought  to  be  that  where  the 
legal  estate  has  been  stipulated  for  and  acquired  in  confor- 
formity  with  the  terms  of  the  original  bargain,  or  any 
subsequent  modification  of  it  for  value,  or,  vrhether  so  stipu- 
lated for  or  not,  has  been  subsequently  acquired  without 
notice  of  any  conflicting  claim,  a  pui'chaser  for  value  should 
not  be  deprived  of  its  protection ;  even  in  cases  Avhere,  as  in 
Pilcher  v.  Ro.ivlins,  the  vendor  or  other  party  vdio  conveys 
it,  has  acquired  it  by  means  of  a  fraud  of  which  the  purchaser 
had  no  notice,  and  which  he  could  not  by  reasonable  dili- 
gence have  discovered  :  but  that  in  a  general  struggle  for 
priorities  between  equitable  claimants,  no  claimant  should 
be  able  to  gain  priority  after  notice  of  any  conflicting  claim, 
by  getting  in  an  outstanding  legal  estate,  whether  from  a 
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Statisfied  or  an  unsatisfied  mortgagee,  or  from  a  mere  dry  Chap.  XV. 

trustee,  or  from  a  trustee  who  has  evctivc  duties  to  perform    — ^^iHLL^ 

in  connection  with  his  trust. 


(2.)  Purchaser  vjith  mere  equitable   title,  is  'postponed  to      beetle 
prior  equitahle  claimants. 

Where  the  purchaser  has  neither  taken  a  conveyance  of  Purchaser 
the  legal  estate,  nor  taken  such  a  conveyance  of  the  equit-  oquiSrtitle 
able  estate  as  would  seem  to  give  him  an  absolute   and  !'*  I'^'^'^P^^ed 
indefeasible  right  to  call  for  the  legal  estate,  the  ordinary  equitable 

1        ^  -n       •,,,/-,     •         •  ,    ,  . .  .  .  claimants. 

rule  ot  hiC[\\\tj,"  Qui  pjrior  est  tempore  potior  est  jure,    will  Asbetw 

be  allowed  to  operate  in  favour   of  an   adverse   claimant  "^^re  equitable 

,         .  .         .,  T  .         /  claimants, 

havnig,  m  other  respects,  an  equal  equity  {m).     In  a  case,  prior  title 
in  which  the  prior  authorities  were  fully  reviewed,  the  rule  ^"''•'™^^'^' 
was  thus  stated  :  "  as  between  equitable  incumbrances,  relief 
will  be  given  to  the  incumbrancer  prior  in  point  of  date, 
unless  he  has  lost  his  priority  by  his  own  act  or  neglect ; 
and  relief  will  not  be  refused  to  him,  as  against  a  subsequent 
incumbrancer,  on  the  sole  ground  of  the  latter  being  a  pur- 
chaser for  value  without   notice,  unless  he  has  the  legal 
estate,  or  the  best  right  to  call  for  it "  {n).     Thus,  where  a 
mortgagee  lent  money  upon  a  conveyance  of  what  he  knew 
to  be  a  mere  equity  of   redemption,  it  was  held  by  Lord 
Tlmrlow,  that  ho  must  be  postponed  to  mesne  incumbran- 
cers of  whom  he   had  no  notice  (o) ;  and  the   decision  has 
Ijeen  several  times  recognised  by  Lord  Eldon  (y>) :  so,  where  Mortjj.igeos 
l)ankers  took  an  equitable  mortgage  by   deposit   of   title  Jjoumfby'' 
deeds  of  an  estate  which  was  subject  to  a  secret  trust  of  ■'^'^'^^*'**  ^'■"•''*- 
Vvdiich  they  had  no  notice,  it  was  held,  that  such  trust  must 

{m)  nice  V.  Rice,  2  Dr.  85  ;  Lane  v.  StacJihouse  v.  Ladi/  Jersey,  I  J.  &  If. 

Jackson,  20  Beav.  535,  case  of  mort-  721. 

gagee  and  judgment  creditor,  and  see  (o)  Beckett  v.  Cordlay,  1  Bro.  C.  C. 

Thorpe  V.  Holdsworth,  infra,  and  cases  353. 
there  cited.  (^5)  See  1  Gl.   &  J.  243  ;    6  Vos. 

(n)  Per  V.-C.  Giffard  in  Tliorpe  v.  ■    192  ;  2  Russ.  214  ;  and  see  Jones  v. 

lloklsworth,^,.  E..  7  Eq.  139  ;  and  see  Jones,  8  Sim.  642  ;  and  TovrriUe  v. 

Jlooptr  V.  Harrison,  2  K,  <&  Jo.  8G  ;  h'aish,  3  P.  Wms.  308, 
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prevail  against  their  security  (q)  :  so,  a  purchaser  of  a  k^-acy 
takes  subject  to  the  lialdlity  to  refund  for  payment  of 
debts  (r) :  and,  as  a  general  rule,  the  purchaser  of  an  equit- 
able choice  in  action  takes  it  subject  to  all  prior  equities  (s) : 
and  the  rule  applies  even  in  cases  where  the  purchase  is 
made  in  market  overt,  and  in  the  ordinary  course  of  busi- 
ness (t):  but  a  prior  incumbrancer,  seeking  the  aid  of 
Equity  against  a  bond  fide  purchaser  without  notice,  should 
be  prompt  in  his  proceeding  {u). 


In  one  case  {.i),  where  A.,  an  owner  of  railway  bonds, 
entered  into  a  contract  with  B.,  who  falsely  represented  him- 
self to  be  the  vendor's  agent,  for  the  purchase  of  an  estate 
to  be  paid  for  by  means  of  the  bonds,  and  one  of  them  was 
transferred  in  part  payment  to  B.,  who  assigned  it  over  for 
value  to  C,  who  had  no  notice  of  the  fraud,  it  was  held  that 
A.  could  ni)t  sustain  a  suit  against  C.  for  the  delivery  of  the 
bond.  The  deposit  of  the  bond  was  treated  as  merely 
giving  a  right  of  action  against  the  depositee  in  case  the 
purchase  fell  through,  and  not  as  constituting  him  a  trustee 
for  the  purchaser,  so  as  to  attach  any  ecpiity  to  the  bond. 


On  purchase 
of  equitable 


And  it  has  been   decided   in   several   cases  (v/),  that,  as 


{q)  Manniiujford  v.  Toleman,  1  Coll. 
670  ;  and  see  Alt-Gen.  v.  Flint,  4  Ha. 
156  ;  Stacl-house  v.  Laclij  Jersey,  1  J. 
&  H.  721. 

(/•)  Jcnniivjs  V.  Bond,  2  J.  &  L. 
720  ;  but  see  contra  as  to  legacy 
duty,  Fariocll  v.  Scale,  3  De  G.  &  S. 
359. 

(s)  Priddy  v.  Rose,  3  Mur.  86  ; 
Morris  v.  Licie,  1  Y.  &  C.  C.  C.  380  ; 
Molloij  V.  French,  13  Ir.  Eq.  261  ; 
Burnett  v.  Sheffield,  1  De  G.  M.  &  G. 
371  ;  CjcMI  v.  Taylor,  15  Beav.  103; 
Smith  V.  ParJces,  16  Beav.  115  ;  Ford 
V.  White,  16  Beav.  123  ;  Cole  v. 
Muddle,  10  Ha.  1S6 ;  Manylcs  v. 
Dixon,  3  H.  L.  C.  702,  735  ;  Clach 
V.  Holland,  19  Beav.  262  ;  Irhy  v. 
Irhy,  4  Jur.  N.  S.  989  ;  Brandon  v. 


Brandon,  7  De  G.  M.  &  G.  365  ; 
Athenceuni  Life  Assurance  Society  v. 
Pooley,  3  De  G.  &  Jo.  294  ;  FoU  v. 
White,  31  Beav.  520  ;  In  re  Kakd 
Investment  Company,  L.  E.  3  Ch.  Ap, 
355. 

(t)  Athcnaum  Life  Assurance  Society 
V.  Pooley,  3  De  G.  &  Jo.  294.     • 

(u)  See  Sibson  v.  Fletcher,  1  Ch.  H. 
32  ;  Wcdlace  v.  Marquis  of  Donegal, 
1  Dru.  &  Wal.  461,  488. 

(.r)  Ashu-in  v.  Burton,  9  Jur.  N.  S. 
319. 

(y)  Peacock  v,  Burt,  Coote  on  Mort- 
gages, 569  ;  Jones  v.  Jones,  8  Sim. 
633  ;  Wiltshire  v.  Itahhits,  14  Sim. 
76  ;  Wilmot  v.  Pike,  5  Ha.  14  ;  Bvfj- 
den  V.  Bi'jnold,  2  Y.  &  C.  C.  C.  392  ; 
Foopcr  V.  Harrison,  2  K.  &  J.  105  • 
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respects  equitable  estates  in  land,  tlie  priority  of  a  purchaser     Chap.  XV. 
or  incumbrancer  is  not  affected  by  his  giving,  or  neglectino-       ^'^'^^'  ^' 


interest  in 
no  pri- 


to  give,  notice  of  his  purchase  or  security,  to  the  trustees,  j"*®' 
mortgagees,  or  other  persons  ni  Avhom  the  legal  estate  may  oiity  acniirea 
happen  to  be  vested;   and  that  the  ordinary  rule,  as  to  owner onlgal 
notice  of  assignments  of  choses  in  action,  does  not  apply.  '^^*^*°' 
But  the  rule  holds  good  in  respect  to  the  proceeds  of  sale  of 
real  estate  vested  in  trustees  upon  trusts  for  sale ;  although 
no  sale  may  have  been  effected  (c). 

We  may  remark  that  notice  of  an  equitable  assignment  of  Effect  of 
a  cJiosa^  in  action,  given  before  the  fund  has  come  into  the  notke.^"^^ 
hands  of  the  trustee  or  stakeholder,  does  not  affect  the  ques- 
tion of  priorities  (a) :  thus,  an  equitable  assignee,  who  gave 
notice  before  the  fund  Avas  parted  with,  was  held  entitled  to 
priority  over  a  subsequent  assignee  Avho  liad  given  earlier 
notice  (h). 

Where  the  property  is  subject  to  a  concealed  incund)rancc   Concealed  in- 

.  cumbrance 

it  seems  that  a  purchaser  of  part,  havnig  merely  the  equit-  thrown  wholly 
able  estate,  may  throw  the  entire  charge  upon  a  subsequent  equiteUe 
innocent  purchaser  of  the  equitable  estate  in  the  residue  (n).  P^i'^i^aser. 

Incumbrances  in  favour  of  a  charity  seem  to  be  subject  to  Ellens  to 

.         •  priority,  how 

the  same  rules  as  those  m  favour  of  a  private  individual ;  far  applicable 
except  that  notice  to  the  first  purchaser  is  said  to  bind  charities! 
subsequent  purchasers  Avithout  notice  (d)  :  but  if  the  incum- 
brance be  merely  equitable,  it  seems  tliat  the   purchaser 

but   see   Cathmw  v.  Bade,  21   Ij.   T.  393  ;  Eomerset  v.  Cox,  33  Beav.  631. 

179:    and    as    to    judgment  'debts,  {h)  Bulla-   \.PlunMt,l   J.   &   H. 

Stocls  V.   Dobson,  17  Jur.   539  ;  and  4-11. 

see  Consolidated  Investment,  c£r.,  Com-  (c)   See  Hartley  v.  O'Flahcrty,  Llo. 

X>any   v.   R'dey,  and    V.-C.     Stuart's  &  G.  tem.  PL  208,  216;  Averall  v. 

comments  on  Wiltshire  v.   Rabbits,  1  Wade,   Llo.   &    G.    tem.    Sug.   252  ; 

(xiff.  371  ;  5  Jur.  K  S.  1283.  JlandcocL  v.  ITandcocl;  1    Ir.  Ch.  R. 

(■)  Lee  V.  Iloidctt,  2  K.  &  J.  531  ;  444,  474 ;  Ilurihes  v.  WdJiams,  3  :M. 

Re  Hughes'   Trusts,  2  H.  &  M.   89 ;  &  G.  683. 

Consolidated  Investment,  dr..  Company  {d)    East     Grimsted    case,   Duke's 

V.  Riley,  1   Giff.  371  ;  5  Jur.  N.  S.  Charitable  Uses,  640  :  scd  qy.  ;  and 

1283.  see  Commissioners  of  Charitable  Dona- 

(rt)    Webster  v.    Webster,  31  Beav.  tions  t.  Wybrants,  2  .J.  &  L.  194. 
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^vithout  notice  is  not  affected  hy  it  (c).  We  may  remark 
here  that  before  the  3  &  4  Will.  IV.  c.  27,  mere  length  of 
possession  was  no  protection,  in  Equity,  to  a  j)urchaser  who 
bought  with  notice  of  the  charitable  trust  (/)  :  but  it  would 
seem  that  a  purchaser  Avith  notice  of  the  charitable  trust  is 
only  liable  for  the  rents  and  profits  which  have  accrued 
since  his  purchase  ((j). 


Section  3. 


Purchaser, 
how  far  re- 
lieved against 
defective  exe- 
cution of 
powers. 


(3.)  PurcJiaser,  Jiow  far  protected  against  defective  execution 
of  lowers; — against  prior  clamiants  who  have  encouraged 
liim  to  purchase; — and  hy  Statute  in  various  cases. 

Equity  will  supply  the  defective  execution  of  a  power,  if 
the  defect  consist  merely  in  the  non-observance  of  some 
required  formality  (Ji);  but  not  if  such  formality  be  positively 
required  by  the  Legislature  (f)  :  nor  can  it  supply  a  defect 
which  goes  to  the  species  of  the  power ;  as  where  a  power 
to  appoint  by  will  is  attempted  to  be  executed  by  deed  (/■) : 
and  the  Legislature  has  expressly  excluded  the  interference 
of  Equity,  where  a  contract  by  a  tenant  in  tail  is  not 
perfected  in  manner  required  by  the  3  &  4  Will.  IV.  c.  74  (/). 


22  &  23  Vict. 
c.  35. 


B}'-  the  22  &  23  Vict.  c.  35  (m),  a  deed  executed  in  the 
presence  of,  and  attested  by,  two  or  more  witnesses  in  the 
usual  v/ay,  is,  so  far  as  respects  the  execution  and  attestation 
thereof,  to  be  a  valid  execution  of  a  power  of  ajopointment 
by  deed,  or  hj  any  instrument  in  writing  not  testamentary, 


{(■)  Sug.  722 ;  Tudor's  Charitable 
Trusts,  p.  333. 

(/)  Att.-Gen.  v.  Mayor  of  Coventry, 
2  Vern.  399 ;  Att.-Gen.  v.  Christ's 
Hospital,  2  Myl.  &  K.  344  :  as  to  the 
effect  of  the  statute,  ride  sv2:ira,  p. 
382. 

(g)  Tudor's  Charitable  Trusts,  p. 
333. 

(A)  See  Sug.  Pow.  8th  edit.  pp. 
530,  et  scq.  But  see  6  Mann.  &  G. 
429,  n.     See  as  to  manied  women, 


JTiigJics  V.  Wells,  9  Ha.  749. 

(/)  Sug.  501,  742. 

(Jc)  Held  V.  Shenjold,  10  Ves.  370  ; 
Archibald  v.   Wright,  9  Sim.  161. 

(Z)  See  sect.  47.  And  see  on  this 
point,  Pryce  v.  Bury,  2  Drew.  11  ; 
and  oompare  Davis  v.  Tollemache,  2 
Jur.  N.  S.  1181  ;  and  see  Lord  St. 
Leonards'  comments,  Sug.  V.  &  P 
468. 

(to)  See  sects.  12  &  13. 
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notwitlLstandiiig"  tliat  any  additional  or  other  formalities 
may  have  lieen  expressly  imposed  upon  an  exercise  of  the 
power:  but  this  provision  does  not  dispense  with  any  con- 
sent, or  with  the  jDerformance  of  any  act,  not  relating  to  the 
mode  of  execution  or  attestation,  which  may  be  re(pnred  ])y 
the  instrument  creating  the  power :  nor  does  it  prevent  the 
donee  from  exercising  it  conformably  to  the  power  liy 
Avriting,  or  otherwise  than  by  an  instrument  executed  and 
attested  as  an  ordinary  deed.  We  may  also  refer  here  to 
the  provisions  of  the  late  Wills  Act  (n) ;  by  which  an 
appointment  by  a  will,  executed  in  the  ordinary  form,  is 
made  valid,  although  all  the  formalities  j^rescribed  by  the 
instrument  creating  the  power  have  not  been  observed. 


Chap.  XV, 
Sect.  3. 


The  purchaser  will  also  be  protected  in  E(piity  against  Relieved 

any  person,  (even  an  infant  or  married  woman,)  who  having  cumi»rancer.s, 

a  prior  interest  in  the  property,  encourages,  or  permits  him  coura"-e  T'. 

to  complete  his  purchase  in  ignorance  of  its  existence  (d) :  ^^^'^^  "^  t'l^ 

.^  .  property, 

and  if  a  married  woman,  having  the  opportunity,  does  not 
repudiate  her  fraudulent  act  committed  under  her  husband's 
coercion,  she  Avill  be  bound  by  it  as  against  a  purchaser  who 
bought  without  notice.  Thus,  where  a  woman,  shortly  after 
her  marriage,  under  threats  from  her  husband,  wrote  and 
signed  a  paper,  dated  before  the  marriage,  whereby  slu^ 
purported  to  give  him  her  reversionary  interest  in  a  sum  of 
stock,  which  the  husband  sul)sequently  sold  to  a  purchaser 
wlu)  had  no  notice  of  the  fraud,  and  the  wife,  on  being 
applied  to  on  his  behalf,  and  not  being  then  under  duress, 
stated  that  she    had    before   her  marriage   made   ovei    her 


(n)  I  Vict.  c.  26,  sect.  10. 

{<>)  See  Wattn  v.  CressuxU,  2  Eq.  Ca. 
Abr.  515  ;  Saraje  v.  FoMer,  9  Mod. 
35  ;  Ibbotson  v.  Rliodes,  2  Vern.  55  4  ; 
Draper  v.  Borlace,ih.  370  ;  Bcrrisford 
V.  Mihrard,  2  Atk.  49  ;  Gmrtt  v. 
Richmond,  7  Sim.  1  ;  Clare  v.  lutr!  of 
Bedford,  1^  Vin.  Ah.  536;  Bo>jd  v. 
Belto)!,  1  J.  &  L.  730  ;  Thompson  v. 
Simpson,  2  J.  &  L.  110;  Overton 
V.  Banister,  3  Ha.  503  ;  Nicholson  v. 
Hooper,  4  Myl.  &  C.  1  79  ;  Uammers- 
VOL.  ir. 


leij  V.  De  Biel,  12  V\.  &  V.  45,  G2,  88  ; 
see  further  as  to  infants,  Stihrman  v. 
Dawson,  1  De  G.  &  S.  90  ;  Esron  y. 
Nicholas,  ih.  118  ;  ]Vri<iht  v.  <s'/(o»r.  2 
De  G.  &  S.  321  ;  In  re  King,  3  De  (i. 
&  Jo.  63  ;  Xdson  v.  Stoclrr,  4  De  (i. 
&  .To.  453  ;  Sharpc  v.  Fon,  L.  E.  4 
Cli.  Ap  35  ;  fraud  by  married  ^vonlan  ; 
and  see  Re  Lush's  Trusts,  L.  E.  4  Ch. 
Ap.  591  ;  and  see  and  distinguish 
Arnold  V.  Woodhams,  L.  W.  16  E<i. 
29  ;  and  ride  supra,  i)p.  3,  11. 
T 
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Section  3. 


Effect  of 

niisrepresen- 

tatioii. 


Subsequent 
expenditure 
on  the  pro- 
perty. 


interest  to  her  husband,  it  was  held  that,  as  against  the 
purchaser,  she  had  lost  her  equity  to  a  settlement  when  the 
fund  fell  into  possession  {p).  So,  where  a  married  woman 
fraudulently  concealed  a  settlement,  in  order  to  induce  a 
mortgagee  to  advance  his  money,  and  the  mortgage  Avas 
completed,  but,  before  the  deed  was  acknowledged  by  the 
married  woman,  the  mortgagee  received  notice  of  the  settle- 
ment, it  vvas  held  that  her  estate  was  bound,  and  that  she 
could  not  defeat  the  mortgage  {q). 

A  misrepresentation  will  l:)ind  the  party  making  it,  although 
he  make  it  in  ignorance  or  mistake,  if  he  might  have 
known  the  truth  (/■) :  and,  Avhore  it  is  material,  the  pur- 
chaser may  elect  either  to  have  it  made  good  or  the  purchase 
set  aside  {s) :  but  a  mortgagee,  it  appears,  need  not  answer 
an  inquiry  as  to  the  extent  of  his  claims,  unless  the  in- 
tended purchaser  be  entitled  and  offer  to  redeem  him  (t) ; 
nor  need  he  voluntarily  communicate  his  claim  to  a  person 
whom  he  knows  to  be  about  to  purchase  (u)  ;  unless  he 
have  reason  to  believe  that  a  fi'aud  is  contemplated  by  the 
vendor  («).  Nor  will  mere  assent  to  a  purchase  bind  the 
assenting  party's  subsequently  acquired  interest  in  the  pro- 
perty Cy). 

The  purchaser  will  also  be  protected  in  Equity  against  any 
person  who,  knowing  his  own  title,  encourages,  or  fraudu^ 
lently  permits  the  former,  in  ignorance  of  it,  to  lay  out 
money  in  improving  the  property  (z) :  Init  when  a  pai'ty 

(jj)  Re  Lush's  Trusts,  L.  E.  4  Ch. 
Ap.  591. 

{(/)  Sharpe  v.  Foy,  L.  11.  4  f'h.  Ap. 
35. 

()■)  See  Pearson  v.  Monjan,  2  Bro. 
C.  C.  388  ;  and  West  v.  Jones,  1  Sim. 
IST.  E.  205,  supra,  p.  106,  where  the 
rule  is  laid  down  yet  more  generally  ; 
Uammcrsley  v.  Dc  Bid,  12  CI.  &  F. 
88  ;  Att.-Gen.  v.  Stephens,  1  K.  &  J. 
749 ;  Crofts  v.  Middkton,  2  K.  &  J. 
299 ;  but  see  Sug.  p.  744,  n.,  where 
Lord  St.  Leonards  seems  inclined  to 
restrict  the  operation  of  this  rule  to 


the  case  of  fraud. 

(s)  JiauJins  V.  Wickham,  3  De  G.  & 
Jo.  304. 

(t)  Supira,  p.  450. 

(u)  Osborn  V.  Lea,  9  M.)d.  97. 

{x)  Vide  supra,  p.  450. 

(y)  Thoinpson  v.  Simpson,  2  J.  &  L. 
110;  Mangles  v.  Dixon,  3  H.  L.  C. 
733  ;  see  Money  v.  Jordcn,  15  Beav. 
372  ;  2  De  G.  M.  &  G.  318  ;  5  H.  L. C. 
185. 

{z)  Kenncy  v.  Brovrnc,  3  Kidg.  P.  C. 
518. 
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ha.,  once  ghc.n  a  distinct  notico  of  l,i.s  clain,,  ami  tI,o  „,„- 
cha  er  subsoqnontly  lays  out  money,  it  lie.,  on  hi„,  t„  ,      , 
ha    theothe..  ha.,  abandon^,  o,-  given  voa,on  to  l.lio 
that  he  ha.,  abandoncl,  hi,  clain,  („)  ;  „,„1  t,,;,,  ,,|„.t,,^,,.   ^ 
e  a„n  extend  to  tl,e  entirety,  or  „„,y  an  nndivide  1  part 'f 
e  e.,tate  (.).     Nor  need  the  notice  di.,clo,e  the  ;^^ 
of  the  clannant,  title;  nor,  if  the  claim  exceed  'hat  he 
nhtled  to,  .  the  party  in  po„e,,ion  therefore  j„.tifie.li 
cU.,reo.a.x  n,g  .t  (,•).     But  though   a  general  notice  of  the 
elannant..  We,  a,  ..,..  of  the  deed  under  ,vhich  he  claim, 
maybe  .,ufhc.ent,  it  .vi,,  be  otherv,.i,e  where  it  is  accom-' 
pamed  by  an  nuperfect  or  erroneous  ,tate„,ent  of  it,  con- 
tent,   (,1);    and    where     a   purcha.,er    acquires    merely   a 
temporary  or  partial  intere.,t  in  the  land,  hi.,  expenditure 
bemg  referable   to   that    interest,   will   give  him   no  ad-' 
<ht,onaI  nght,  a,  against  the  reversioner  or  joint  owner  (e) 
Ihus  a  tenant  building  on    his  landlord's   property    doc, 
not,  except  under  special  circumstance.,,  acquire  any  right  to 
prevent  the  landlord  from  taking  po.,.,e.,.,ion  at  the  end  of 
the   terui;    but  if,   being  mere  tenant   at  will,  he  build, 
mthe  belief  that  this  will  entitle  him  to  a  specific  lea,e 
and   the    landlord,   knowing   his  error,   omits   to    correct 
It,    Equity   w,ll  interfere  to  compel  the  grant   of  such  a 
lease  (/). 

The  ac<iuie,seence  of  a  mere  tenant  for  life,  ^c,  cannot  r.evc.ione... 
bnid  the  reversioner:  l.nt  it  lias  been  held  that  the  pur-  S.n.l" 
Chaser  of  a  reversion,  buying  under  conditions  ^^•hieh  recoo-- 
nized  the  future  user  by  other  parties  of  an  easement  over 
the  estate,  could  not  afterwards  dispute  the  right  of  user 
although  the  reversioner  himself  had  never  previously  recoo-- 
nized  it  (fj).  ^     ^  c 

lif  lo?'  f ""  ^f  "  ^"'•'^'"^'   '  (')  ^'«'"^  V.  Ar.lta,r,  12  Ves.  78  ; 

t    :1  'J^:''''  ''■  ^''-^-  ^"^  3  I^e  G.        Chu-c  Hall  v.   Ilardh,,  6  Ha.    27;3  • 


Jjiikc  of  Beaufort  

75. 

(/)  Ramsdcn  v 
E.  &  Ir.  Ap.  129. 


n\  c,       Z  -^^'^^  of  Bcai'fort  v.  Patrirk,  17  Beav. 

W  &ee  Clare  Hull  v.  Hardhu.    6       75 
Ha.  29G. 


/\  „  \,    .  (/)  Ramsdcn  v.    Thornton,  L.  K.  1 

(0 'S.  C,  .W.  273.  K.,^^,T,..  A,.  10Q 

(< 
430 


id)   Re  Brlr/hCs   Trusts,   21    Beav.  {'j)  Dul-e  of  Beaufort  x.  Patrick,  17 

Beav.  79, 


T  % 


S-i4 
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Sect.  3. 


The  mere  fact  of  a  pnrcliaser  or  mortgagee  not  liaxing 
possession  of  tlie  title  deeds,  will  not,   in  the  absence  of 
Possession  of     other  circnuistances  indicative  of  frand,  affect  his  legal  title 

title  deeds,  , 

how  far  mate-    as  against  sijhi^eqxcnf  pnrchasers  or  nicnmbrancers  {It) :  even 
'"^"  the  fact  of  a  mortgagee  having  retarned  the  deeds  to  the 

mortgagor,  will  not,  in  itself,  necessarily  have  this  effect  (?) : 
and  the  same  would  hold  good  in  the  case  of  a  purchaser, 
if  a  plausible  reason  were  given  for  his  assenting  to  what 
would,  pr'imd  facie,  be  an  unreasonable  and  suspicious 
request :  but,  if  deeds  are  borrowed  for  a  temporary  purpose, 
they  should  be  diligently  reclaimed  {h).  If  they  are  handed 
over  to  the  mortgagor  for  the  purpose  of  enabling  him  to  mort- 
gage for  a  specified  amount  in  priority  to  the  first  mortgagees, 
lie  can  fraudulently  confer  a  good  title  on  a  mortgagee 
without  notice,  for  a  sum  exceeding  the  authorized  amount  (/). 


General  j^rin- 
ciple  as  to 
postponement. 


The  true  principle  deducible  from  the  authorities  seems  to 
be,  that  mere  indiscretion  or  inactivity  is  insufficient  to  post- 
pone a  purchaser  or  mortgagee,  who  has  the  legal  estate  : 
there  must,  to  have  this  eftect,  be  an  intent  to  facilitate  a 
fraud,  or  a  wilful  indifterence  to  a  fraud  which  there  was 
o-ood  reason  to  suspect  was  about  to  be  committed  (??/,) :  and 
the  omission  to  make  any  inquiry  respecting  the  deeds,  is,  in 
itself,  evidence,  though  not  conclusive  evidence  (h),  of  this 
wilful  and  fraudulent  indifterence  (o)  :  but  where  the  contest 
lies  between  parties  having  mere  equities,  catena  parihus, 
nooiigence  or  indiscretion  in  the  one,  may  give  the  other, 
although  his  equity  be  posterior  in  creation,  a  better  claim 
on  the  assistance  of  the  (*ourt  {p). 


(/()  See  Evans  v.  BickncU,  6  Ves. 
174  ;  Harper  v.  Fauhhr,  4  Madd. 
129  ;  Martinez  v.  Cooper,  2  Rnss.  198  ; 
Stevens  v.  Stevens,  2  Coll.  20  ;  AUen  v. 
Kniijlit,  5  Ha.  27?  ;  affirmed  11  Jur. 
527 ;  Farroic  v.  Rees,  4  Beav.  21  ; 
Finch  V.  Skaii;  19  Beav.  600  ;  Coli/er 
V.  Finch,  5  H.  L.  Ca.  905  ;  Sug.  444; 
ride  sttprd,  p.  414,  Ch.  xiv.,  sect.  1. 

(/)  See  Martinez  v.  Cooper,  and 
Stevens  v.  Stevens,  ubi  svj^ra  ;  ll'<(/- 
(hon  V.  Sloper,  1  Dr.  193  ;  Ihirlc  v. 
Saunders,  2  H.  &  ]M.  242. 


(Z)  Wahlron  v.  Sloper,  1  Dr.  200. 

{J)  Perry  Herrirk  v.  Atiu-ood,  2  De 
G.  &  Jo.  21  ;  Lloyd  v.  Aiticood,  3  De 
G.  &  Jo.  614;  Smith  v.  Fvans,  28 
Beav.  59. 

(m)  See  Ileuitt  v.  Loosemore,  9  Ha. 
449,  458  ;  Roopcr  v.  Harrison,  2  K.  & 
J.  105  ;  Doide  v.  Saunders,  2  H.  & 
M.  242. 

(v)  RatcJijfe  v.  Barnard,  L.  E.  fi 
Ch.  Ap.  652. 

(<))  Heivitt  y.  Loosemore,  siqira. 

(/-)  WaJdron  v.  Slnjxr,  1  Dr.  200  ; 
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Where,  in  answer  to  a  bond  fide  inqniiy  for  the  deeds,  a     Chap.  XV. 

reasonable    excuse  is    given    for    their    non-delivery,    their      . [_  _1 

absence  does  not  affect  a  purchaser  with  constructive  notice  ^\s  to  custody 
that  the}^  have  been  deposited  as  a  security  (q)  :  so,  where 
an  actual  memorandum  of  charge  was  accompanied  by  a 
dejiosit  of  what,  although  not  so  represented,  Avere  in  fact 
only  the  earlier  title  deeds,  the  omission  to  call  for  the 
later  deeds,  which  alone  showed  any  title  in  the  mortgagor, 
was  held  insufficient  to  postpone  the  incumbrancer  to  a 
depositee  of  the  later  deeds  (r). 

It  has  been  even  held,  that   if  the  assignees  of  an  insol-  A««'on«'^s  "f 

"  insolvent,  not 

\'ent    for    nineteen    years  ondt   to  sell    or  take  possession  "^'^serting  tlicir 
of  his  copyhold  property,  or  of  the  copies  of  Court  Roll,  or  to  nineteen 
enter  their  title  upon  the  Court  Rolls,  whereby  the  insolvent  postponed  "" 
is  enabled  to  retain  the  propert}^  as  if  owner,  and  mortgage 
it  f)r  value  to  a  person   without  notice  of  the   insolvency, 
this     will    not      give     the      mortgagee     priority     to     the 
assignees  (s). 

By  the  12  &  13  Vict.  c.  lOO  f/),  all  payments  really  and  Purchaser, 

■;       _  V  /'  1     J  J  liow  far  pro- 

hond  fide    made    to  oi'    by  a    bankrupt,    and    conveyances  tected  against 
executed  by  him  before  the  date  of  the  fiat,  or  the  filing  of  a  gi.mees  in 
petition    for    adjudication,  and  all   contracts,    dealings  and  j^l^HH^Ill.^^ 
transactions  by  and  with  him  really  and  bond  fide  made  and  vency. 
entered  into  before  the  date  of  the  fiat  or  the  filing  of  such 
petition,  were  protected,  if  the  other  party  had  no  notice  {ii) 

Hunter  \.  Walters,  L.  R.  7  Ch.  Ap.  75;  (r)  Roberts  v.  Croft,  2  De  G.  &  Jo. 

Rice   V.   Rice,  2  Dr.   83  ;    Lnijard  v.  1  ;  and  see  Thorpe  v.  Botclsworth,  L. 

jMaiid,  L.  R.   4  Eq.  39/  ;  Hunter  v.  R.  7  Eq.  139,  and  cases  there  cited. 

WaHers,  L.    R.   11  Eq.    292  ;  L.  R.  7  (-s)  Cole  v.  Coles,  6  Ha.  517,  affirmed 

Ch.  Ap.  ;  and  consider  the  observa-  on  appeal,  see  p.  521. 

tions  of  Lord  Cairns  in  Pease  v.  Jack-  {t)  See  sect.   133,  not  repealed  by 

son,  L.  R.  3  Ch.  Ap.  581  ;  see,  how-  the  Act  of  1861  ;  and  see  6  Geo.  IV. 

ever,  Roberts  v.  Croft,  2  De   G.  &  Jo.  c  IG,  s.  82  ;  see  now  32  &   33  Vict. 

1,  and  Thorjje  v.  Holdsivorth,  L.  R.  7  c.  71,  ss.  91,  95. 

Eq.    139,   where    V.-C.    Giffard   held  (//)  As  to  which  see  Willis  v.  BanL 

that  the  mere  custody  of  the  deeds  is  "/  Ewjland,    4   A.  &  E.   21  ;  Bird  v. 

insufficient    to    give    priority    as    lie-  Bass,  6  Man.  &   G.  143  ;  by  sect.  87 

tweeu  equitable  claimants.  notice  affects  corporations  aggregate 

(q)  Espin  v.  Pcinbcrtuii,  3   Dc   G.  &  and  companies  if  given  to  thcii"  accre* 

Jo,  547.  dited  agent, 
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Chap.  XV.  of  a  prior  act  of  bankraptcy  (.':).  The  same  Act  {y)  also 
^^^^'  ^'  provided  {z),  that  no  person  shoidd  be  hable  to  become 
bankrupt  by  reason  of  any  act  of  bankuptcy  committed 
more  than  twelve  months  before  the  fiat  ("),  or  fihng  of  the 
petition ;  and  also  that  no  piu-chase  from  any  bankrupt  hond 
fide  and  for  valuable  consideration,  Avhere  the  purchaser  had 
notice  of  a  prior  act  of  Ijankruptcy,  should  be  impeached  by 
reason  thereof,  unless  a  fiat  or  petition  for  adjudication 
should  have  been  sued  out  or  filed  TN-ithin  twelve  months 
after  such  act  of  bankruptcy  :  and  the  "  Gazette  "  was  made 
conclusive  evidence  of  the  bankruptcy,  unless  the  bankrupt 
proceeded  to  dispute  the  fiat  or  petition  within  twenty-one 
days  (6)  after  the  advertisement  of  the  bankruptcy  appeared 
in  the  "  Gazette  "  (if  he  was  within  the  United  Kingdom  at 
the  date  of  the  adjudication),  or  within  three  months  (if  he 
was  then  in  any  other  part  of  Europe),  or  Avithin  twelve 
months  (if  he  was  then  in  any  other  part  of  the  world)  (c)  : 
and  no  title  to  any  real  or  personal  property  sold  under  any 
bankruptcy,  was  to  be  impeached  by  the  bankrupt,  or  any 
person  claiming  under  hiiii,  in  respect  of  any  defect  in  tlie 
fiat  or  petition  for  adjudication,  or  in  any  of  the  proceedings 
under  the  same,  unless  the  Imnkrupt  should,  -within  the  time 
allowed  by  the  Act,  have  commenced  proceedings  to  dispute, 
dismiss,  or  amiul  the  fiat,  petition,  or  adjudication,  and  have 
duly    prosecuted    the    same  (<T).     The    Act    also    contains 

{x)  The  validity  of  such  pajniieut,  (a)   Aud   see   under  the   old   law, 

if    made   before  the    Act   came  into  6  Geo.  IV.  c.  16,  s.  86,  Earl  Granville 

operation,  seems  to  depend  upon  the  v.  Danrern,  7  Sim.  121.     Fiat  sent  by 

provisions  of  the  6  Geo.   IV,  c.  16  ;  post  to  district  court,  held  to  issue  a,t 

nee  Turquaml  v.  Vandcrplanh,  10  M.  the  time  of  j^osting  the  letter  :  Her- 

&  W.  180,  194;  Sug.   724;  and  see,  itaman  v.  C'orijton,  5  Exch.  453. 

as    to    cases  w-ithin  the   former  Act,  (b)  Extended  to  two    months    by 

Shaw   V.  Bailey,   4   B.  &   Ad.  801  ;  the  17  &  18  Vict.  c.  119,  s.  24. 

Trj7/;«  V.  Bank  of  Evgland,  4  Ad.  &  (/•)  Sect.  233. 

E.  21;  Canaan  v.  Denew,   10  Bing.  (ti)  Sect.  1 31 .    It  was  held  in  (fO»W 

292,  296  ;    Wrifjhi  v.  Fcarnley,  5  Bing.  v.  SJtoi/a;  6  Bing.  738,  that  a  sunilar 

N.  C.  89,  94.  provision  in  the  6  Geo.  IV.  c.  16  (sec 

(l/)  Which  repealed  the  2  &  3  A^ict.  s.   S7),   did  not  protect  a  purchaser, 

c.  29,  and  so  mxich  of  the  2  &  3  Vict.  under  a  commission  which  was  after- 

c.  11,  as  related  to  Bxnkrni)tcy  ;  see  wards  superseded,  from  the  claim  of 

Schedule  A.  the    assignees    under    a    subsequent 

(z)  Sects.  88  and  134  ;  nut  repealed  cuminission. 
by  the  Act  of  1801. 
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provisions  protecting,  in  the  event  of  a  fiat,  petition,  or  Chap.  xv. 
adjudication,  being  suj)erseded,  annulled,  or  dismissed,  any  J^ect.  3. 
person  who  may  bond  fide,  whether  imder  compulsion  or 
otherwise,  and  without  notice  of  the  institution  of  pro- 
ceedings to  dispute  or  annul  such  fiat,  &c.,  have  paid  to  the 
assignees  any  money  due  to  the  bankrupt's  estate  {e) :  and  if, 
before  the  time  had  elapsed  within  which  the  banki-upt  might 
disjDute  the  bankruptcy,  his  asignees  commenced  any  action 
or  suit  for  mone^'  due  to  his  estate,  the  debtor  was  authorized 
to  pay  the  money  into  Coui-t,  which  payment  was  to  be  valid 
as  against  the  banki'upt  (/).  Where  a  conveyance  of  the 
bankrupt's  property  would  recjiuire  to  be  registered,  the 
certificate  of  appointment  of  assignees  was  to  be  registered  : 
and  if  not  so  registered  witliin  (as  regards  Great  Britain  and 
Ireland)  two  months  fi'om  the  appointment,  the  same  was 
not  to  aflect  the  title  of  a  pui'chaser  for  valuable  consi- 
deration, ^^•ithout  notice,  claiming  under  a  deed  registered 
prior  to  the  registration  of  such  appointment  ((/).  Other 
Acts  (Ji)  contain  similar  pro'S'isions  for  the  registration  of  the 
certificates  of  appointment  of  assignees  of  insolvents. 

Under  the  Act  of  1869  (0  all  pa3Tnents,  made  in  good  Under  the 

"  in  -^^^  ^^  1S69. 

faith  and  for  value  received,  to  any  banki'upt,  and  all  con- 
tracts or  dealino-s  with  him  made  in  good  faith  and  for 
valuable  consideration,  by  a  person  not  having  at  the  time 
of  such  payment,  contract,  or  dealing,  notice  of  any  act  of 
bankruptcy  (l-)  committed  by  the  bankrupt  and  available 
against  him  for  adjudication,  are  not  to  be  rendered  invalid 
by  the  Act ;  and  subject  and  without  prejudice  to  certain 
provisions  which  we  sliall  presently  notice  •  (/),  any  dis- 
position, or  contract  with  respect  to  the  disposition,  of  pro- 
perty (m)  1>3'  conve3'ance,  transfer,  charge,  delivery  of  goods, 

(e)  Sect.  155.  (!)  32  &  33  Vict.  c.  71,  sect.  Vi. 

(/)  Sect.  15S  :  and  see  5  &  6  Vict.  (/.)  As  to  acts  of  bankruptcy,  see 

c,  122,  ss.  24  and  25.  sect.  6. 

(fj)  Sect.  143  ;  see  1  &  2  "Will.  IV.  (?)  Vide  hifrct.  . 

c.  56,  s.  27.  (»i)  As  to  the  meaning  of  the  \\ord 

(h)  1  &  2  Vict.  c.  110,  s.  4(5  ;  5  &  t>  "property,'"  see  sect.  4. 
Vict.  c.  11(3,  s.  S. 
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Chap.  XV.  payment  of  money,  or  otherwise  made  by  any  bankrupt,  ni 
_  ^^''^-  ^-  good  faith  and  for  valuable  consideration,  and  any  execution 
or  attachment  against  the  land  or  goods  of  the  bankrupt 
executed  in  good  faith  by  seizure  of  the  land,  or  by  seizure 
and  sale  of  the  goods  before  the  date  of  the  order  of  adjudi- 
cation, is  to  be  valid  notwithstanding  any  prior  act  of 
bankruptcy,  if  the  person  to  or  with  whom  such  disposition 
or  contract  was  made,  or  on  whose  account  such  execution 
or  attachment  was  issued,  had  not  at  the  time  notice  of  any 
act  of  bankruptcy  committed  by  the  bankrupt,  and  availaljle 
against  him  for  adjudication  (n).  No  person  is  to  be  ad- 
judged a  banlvrupt  on  any  of  the  grounds  specified  in  the 
Act,  unless  the  act  of  bankruptcy  on  which  the  adjudication 
is  grounded  has  occurred  within  six  months  before  present- 
ing the  petition  (o) ;  and  the  bankruptcy  is  to  have  relation 
l)ack  to,  and  to  connnence  at  the  time  of,  the  act  of  bank- 
ruptcy on  which  the  order  of  adjudication  is  made  (p). 

Doctiinc  of  It  has  been  decided  under  the  former  Bankruptcy  Acts, 

owneShip.  ^^^^^  unless  a  purchaser  or  mortgagee  of  a  reversionary  in- 
terest in  personalty,  or  of  a  chose  rn  tidion,  gave  notice  of 
his  purchase  or  mortgage,  he  was  not  protected  against  the 
subsequent  Ijankruptcy  of  liis  vendor  or  mortgagor,  upon 
the  ground  of  his  having  left  the  property  within  the  order 
and  disposition  of  the  bankrupt  (q) ;  but,  in  order  to  bring 
a  case  within  the  operation  of  this  rule,  the  propei-ty  must 
have  been  left  within  the  order  faid  disposition  of  the 
bankrupt  "  with  the  consent  of  the  true  owner,"  or  there 
must  have  been  such  laches  on  his  part  that  his  consent 
would  be  presumed.  Thus,  where  a  bankrupt,  on  the 
occasion  of  a  previous  insolvency,  omitted  from  his  schedule 
an  e(|uitable  reversionary  interest  to  which  he  was  entitled, 
and  it  did  not  appear  that  the  assignee  in  insolvency  was 

(/()  Sect. 'J5.  {'[)  Burlldt  v.  Bartlcti,   1    De  G.  & 

(o)   Sect.  6;  which   also   sec   as  to  Jo.  ]30;  E.r  parte  Bonlton,  IhkL,  163; 

who  may  present  the  petition.  JJoij    v.    Day,    ibid.,    144.      Hec    too, 

{p)  Sect.  11  ;  which  al.so  see   as  to  Thompson   v.    Tomhins,  8   Jur.   K.    S. 

the    commencement   of    bankruptcy,  185  ;  Rickanls  v.   Gleihtanes,  3   GifF. 

where  there  are  more  acts  of  bank-  298  ;  see  12  &  13  Vict.  c.  106,  ■;.  125. 

inptcy  than  ons. 
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aware  of  the  fact,  or  that  he  had  been  guilty  of  any  laches,     Chap.  XV. 
the  assignee  in  insolvency  was  held  entitled  to  it  as  against , 


the  assignee  in  bankruptcy,  notwithstanding  that  no  notice 
of  the  insolvency  had  been  given  to  the  trustees  in  whom 
the  property  was  vested  (r).  In  one  case,  where  one  of  two 
partners  allowed  the  other  to  carry  on  the  business  ostensibly 
as  his  OAvn,  it  was  held,  on  the  bankruptcy  of  the  latter, 
that  the  share  of  the  dormant  partner  in  the  stock  in  trade 
did  not,  acc(jr(ling  to  the  doctrine  of  reputed  ownership, 
vest  in  the  assignees :  the  decision  of  a  majority  of  the 
judges  being  rested  on  the  ground  that,  in  order  to  bring  a 
case  within  the  operation  of  the  rule,  the  bankrupt  must  be 
one  person  and  the  true  owner  another ;  whereas  in  a  part- 
nership there  is  a  community  of  property  in  the  goods  (nj. 

Under  the  Act  of  1809  (0,  the  property  of  the  bankrupt,  T^^i';^!*^^''  Aa  ...f 
divisible  among  his  creditors,  is  to  include  all  goods  and 
chattels  which,  at  the  commencement  of  the  bankruptcy, 
are  in  his  possession,  order  or  disposition,  by  the  consent 
and  permission  of  the  true  owner,  of  which  goods  and 
chattels  the  bankrupt  is  reputed  owner,  or  of  which  he  has 
taken  upon  himself  the  sale  or  disposition  as  owner ;  but 
this  provision  is  expressly  confined  to  tlie  case  of  a  trader, 
and  is  not  to  extend  to  choses  hi  action,  other  than  debts 
due  to  him  in  the  course  of  his  business. 

It  has  been  decided  by  Lord  St.  Leonards,  that  the  title  Purchaser  of 

•      1  1         7  •  •  equitable 

of  an  assignee  for  value  of  an  equitable  c/io^e  in  action,  interest, 
who  Ijuys  without  notice  of  a  prior  insolvency,  and  is  first  tected^'" 
to  give  notice  of  his  claim   to  the   trustee  of  the  fund,  is  agf^in^* 

°  l>noT  iU!-"l- 

good  as  against  the  assignee  in  the  insolvency  {it);   and  vencyor  bank- 
assigneas  in  bankruptcy,  omitting  to  give  such  notice,  have 
been  postj^oned  to  a  svdjsequent  purchaser  for  value,  who 

(/•)  Ec  Rawloiic,  3  K.  &  Jo.  470.  perty,    was    hel<l      to    pass     to     the 

(s)   Rei/nolds  v.  Boideij,  L.  R.  2  Q.  assignees   of    the    joint   estate,  as  in 

B.  474  ;  but  see   Coldwdl  v.  Gref/ori/,  the  order  aud  dispo.sition  of  the  finii. 

1    Piice,  119,  where   the   private  pro-  {()  32  &  33  Vict.  c.  71,  sect.  15. 

perty  of   one  partner  which  had  been  (c)  Nc  Atkinson,  ii  Dg  G.  M.  &  G. 

used  as   if  it   ^verc    partnership    pro-  llO. 


ruptcy. 
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In  case  of  con- 
veyance to 
creditor  for 
value  ; 


or  again.-it 
judgment 
creditors  ; 


his 


gave  due  notice  of  his  assignment  (a:).  And  although  ex- 
press actual  notice  is  not  ahsolutely  necessary,  yet  it  ought 
in  every  case  to  be  given.  Thus,  wlieie  a  trustee  acquired 
his  sole  information  of  his  cestui  que  tmsf's  insolvency  by 
reading  an  advertisement,  it  was  at  first  held  that  a  subse- 
quent incumbrancer,  wlio  gave  formal  notice  to  the  trustee, 
thereby  acquired  ^Driority  over  the  assignee  in  insolvency  (y) ; 
l)ut,  on  appeal,  this  decision  was  reversed  (z).  Upon  the 
same  principle,  the  title  of  a  bond  fide  purchaser  of  an 
equitable  interest  in  land,  buying  without  notice  of  the 
A-endor's  bankruptcy,  and  subsequently  getting  in  the  legal 
estate,  would,  it  is  conceived,  be  good  as  against  the 
trustee  in  bankiiq^tcy. 

A  conveyance  to  a  creditor,  for  a  valuable  consideration 
sufficiently  strong  in  itself  to  influence  the  debtor  to  make 
it,  was  held  not  to  be  "  voluntary  "  within  the  meaning  of 
the  Insolvent  Acts,  although  the  consideration  consisted  in 
part  of  a  pre-existing  debt  (a). 

We  have  already  taken  a  general  view  of  the  law  relating 
to  judgments;  and  have  adverted  to  the  2  &  3  Vict.  c.  11, 
which  preserves  to  bond  fide  purchasers  without  notice  (6), 
all  those  means  of  defence  which  were  available  before  the 
passmg  of  the  1  &  2  Vict.  c.  110 ;  and  to  the  3  &  4  Vict.  c. 
82,  which,  in  effect,  provides  that  notice  of  an  unregis- 
tered judgment  shall  not  subject  a  purchaser  to  the  extended 
remedies  given  to  a  creditor  by  the  1  &  2  Vict.  c.  110  ;  also 
to  the  provisions  of  the  18  &  19  Vict.  c.  15;  and  to  the  23 
&  21  Vict.  c.  38,  Avhieh  provides  that  no  judgment  shall 
affect  land  as  to  a  bond  fide  purchaser  or  mortgagee,  even 
with  notice,  unless  a  writ  of  execution  has  been  issued  and 


(x)  Barthtt  v.  Bartldt,  1  De  G.  & 
Jo.  130  ;  Ex  imrle  Boulton,  lb.  163  ; 
Daj/  V.  Bay,  ib.  144  ;  Rickards  v. 
Gkdstanes,  3  Giff.  298  ;  Thompson  v. 
TomJdns,  8  Jur.  N.  S.  185. 

(y)  Lloyd  v.  Baals,  li.  R.  4  Eq. 
222  ;  Re  Brovra's  Trusts,  L.  11.  5  Eq. 


•  (z)  Lloyd  V.  Baals,!..  R.  3  Ch.  Ap. 
488,  and  vide  infra. 

(a)  Marr/ereson  v.  Saxton,  1  Y.  &  0. 
525  ;  see  Stuclcey  v.  Dreice,  2  M.  &  K. 
190  ;  Arndl  v.  Beav,  8  Bing.  87. 

(6)  As  to  Palatinate  judgments, 
ride  siqmt,  p.  486. 
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registered,  and  put  in  force  witliin  three  montlis  i'rom  ru- 

gistrcation  (r) ;  and  to  the  27  >S:  28  Vict.  c.  1V2.  _ 

It  may  he  furtlier  remarked,  that  an  equitahle  iiiciimhrancer 
or 'purchaser  will,  in  Equity,  be  protected  against  a  creditor 
under  a  subsequent  judgment,  although  the  latter  may  have 
ac(|uired  the  legal  seisin  and  possession  of  the  land  under  an 
elegit ,  Avithout  notice  of  the  mortgage  or  purchase  (J) :  but,  as 
we  have  seen,  the  purchaser,  after  notice  of  the  subsequent 
judgment  having  become  a  charge  on  the  land,  could  not,  with- 
out the  consent  of  tlie  creditor,  safely  pay  to  the  vendor  any 
part  of  the  purchase-mone}' which  happened  to  remain  unpaid. 

The  14  Geo.  II.  c.  20,  and  the  3  &  4  Will.  IV.  c.  74  (e),  or  against 

,.  ..  p  ..  .  ,.  .^-,  '    defects  in 

contani  provisions   tor   giving,    m   certain   specified   cases,  fines  or 
validity  to  defective  fines  and  recoveries,  either  generally,  ^'^'=°^®"°^- 
or  as  in  favour  of  purchasers :  and  the  o  Vict.  c.  32  (/), 
contains  provisions   for  giving,   in   certain  specified   cases, 
A-alidit}^  to  fines  and  recoveries  levied  and  suffered  in  the 
now  abolished  Courts  of  Great  Session  in  Wales;  and  of 
Session  in  Cheshire;  and  the  11  &  12  Vict.  c.  70,  supplies 
the  want  of  proclamations,  as  respects  fines  levied  at  West- 
minster (r/).     The  11  Geo.  IV.  &  1  Will.  IV.  c.  38,  s.  7,  sets  Title  in 
up   previous  conveyances  which  have  been  made  by  any  ^^^°^^'^^^y- 
provisional  assignee  in  insolvency  to  the  creditor's  assio-nee 
by  order  of  the  court  (A).     The  54  Geo.  III.  c.  173  (/),  and  Error  in  sides 
the  57  Geo.  III.  c.  100  (/),  contain  provisions  for  confirming, 


((•)  Vide  SKjn-d,  p.  484,  ct  seq.  Tlie 
27  &  28  Vict.  c.  112,  l)y  providing 
tliat  a  judgment  shall  not  affect  land, 
until  it  has  Ijeen  actually  delivered  in 
execution,  has,  in  the  case  of  judg- 
ments entered  np  after  the  passing  of 
the  Act,  rendered  the  question  of 
notice  immaterial. 

((?)  See  Whilifoi-th  v.  (imiguin ,  1 
Ph.  728  ;  and  cases  there  cited  ;  see 
too,  Cooke  Y.  Wilton,  29  Beav.  100  ; 
J^^I/)-e  V.  M'Doicell,  9  H.  L.  C.  G20. 

(f)  See  sects,  from  4  to  12  ;  see 
Wid-cns  V.  ^Yind>us,  14  Jur.  836, 
V.-C.  P.  ;  LovUiiijton  V.  Shiphy,  1 
Bing.  N.   V.  355  ;    TuUon  \.  Vincent, 


5^  Bing.  N.  C.  G26 ;  Nicholas  y. 
Davies,  17  L.  T.  G4. 

(/)  See  sects.  2  and  .3  ;  Doc  v. 
Price,  16  M.  k  W.  603. 

(g)  Sect.  1  ;  see  sect.  ". 

{/<)  See  Doe  v.  Story,  7  Ad.  &  E. 
909. 

(/)  See  sect.  12. 

(k)  See  sects,  from  22  to  2G  ;  Doe 
V.  PhilUps,  1  Q.  B.  84  ;  4  Per.  &  Da  v. 
562  ;  and  see  as  to  sales  by  rector  for 
redemption  of  land-ta.x.  Doe  v.  Wood- 
irard,  1  Exch.  273  ;  Deaden  v.  Kiiif/, 
9  Ha.  499.  As  to  merger  of  laud* 
tax,  ride  suprii, 
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in  certain  f^pocified  cases,  defective  titles  to  land  tax.  The 
3  &  4  Will.  IV.  c.  87,  remedies  defective  titles  under  Inclo- 
sure  Acts  in  specified  cases.  By  the  2  Vict.  c.  11,  purchasers, 
without  express  notice,  are  protected  against  future  obliga- 
tions to  the  Crown,  and  against  an3'  Us  pend(rns,  unless  the 
same  respectively  are  registered  as  dn-ected  by  the  Act ;  and 
there  must  be  re-registry  every  five  years  (/.) ;  and  the  1 8  & 
19  Vict.  c.  15,  s.  J  3,  protects  purchasers  claiming  under 
paid-ofi:'  mortgagees,  against  the  obligations  of  such  niort- 
o-ao-ees  to  the  Crown.  By  the  48  Geo.  III.  c.  47,  defective 
titles  in  Ireland  are,  in  the  cases  therein  specified,  rendered 
valid  as  against  the  Crown. 

The  IG  kj  17  Vict.  c.  'A,  s.  -52,  protects  60 y/('^  Jide  pur- 
chasers, in  certain  cases,  against  claims  by  the  Crown  in 
respect  to  succession  duty.  And  the  10  Geo.  IV.  c.  50,  con- 
tains provisions  (ss.  4G  and  73)  for  the  protection  of  parties 
taking  conveyances  or  leases  from  the  Connuissioners  of 
Woods  and  Forests ;  and  the  26  k  27  Vict.  c.  43,  contains 
similar  provisions  on  any  sale,  exchange,  or  lease  of  land  Ijy 
the  Postmaster-General.  So,  on  the  sale  of  land  forming 
part  of  the  possessions  of  the  Duchy  of  Cornwall,  purchasers 
are  expressly  exempted  from  the  necessity  of  seeing  that 
the  provisions  of  the  Duchy  Management  Act  have  been 
complied  with  (/;;). 


Section  4. 

As  to  priority 
under  the 
Eegistration 

Acts. 

Or  against 
unregistered 
<leeds  in 
register 
countries. 


(4)  As  to  lyrlovUij  under  ilte  Registration  Acts. 

The  existing  Local  Registry  Acts  (n)  purport  to  render  any 
deed  afiecting  either  the  legal  or  equitable  estate,  void  as 
aoainst  a  purchaser  or  mortgagee  claiming  under  an  instrument 
of  an  earlier  date  of  registration.  At  Law,  notwithstanding 
notice,  mere  priority  of  registi'ation  absolutely  determines 
the  rio-ht  to  the  property  as  between  parties  claiming  under 
adverse  registered  instruments  purporting  to  pass  the  legal 


(/)  Vide  supn't,  p.  49(i. 

(m)  See  2G  &  27  Vict.  c.  40,  ;-.  19. 

(n)  West  l\idin,u,  5  Anne,  c.  18, 
and  6  Anne,  c.  So  ;  East  11.  and 
Kingston -on -Hull,   G   Anne,  c.    3o  ; 


North  R.,  8  Geo.  II.,  c.  6  ;  Middle- 
sex, 7  Anne,  c.  20 ;  see  Report  on 
the  Middlesex  Registry  of  the  Laud 
Transfer  Commission,  1870^ 
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estate  (o)  :    but,   in   E.juity,   ivnistratioii    is    no    protection     cbap.  x\-. 
against  an  nniegistered  assurance  of  wliidi  tlie  party  claim-        ^^^'^•'^-  ' 
ing  under  the  registered  insti-iuuoit  had  notice  pi-ioi-  to  tlio  I W  re-is- 
completion  of  his  purchase  or  security  (p) :  and  his  assignee  cS^'S^rLaw 
for  value  and  without  notice,  is  in  no  better  position,  if  the  E^uir  "' 
interest  assured  Ijc  merely  e(|uitable,  and  he  do  not  get  in 
the  legal  estate  (q)  :  nor  does  registration  of  an  ccpiitaljle 
incumbrance  prevent  the  person  who  then  has,  or  subse- 
quently  acquires,   the  legal  estate,  from  using  it  for  the 
protection  of  any  e(|uitable  interest  which  he  may  acquire 
in   the   property   without  notice  of  the  registered   incum- 
brance {)'):  and  it  has  been  held  that  a  purchaser  advancing 
his   money   and  taking  a  conveyance  without  notice  of  a 
prior  deed  unregistered  (s),  or  which  has  been  imperfectly 
registered,  may,  upon  acquiring  notice  of  it,  register  his  own 
deed,  and  so  gain  priority  (t) ;  but,  if  at  the  time  when  lie 
registers  his  deed,  he  has  notice  of  a  prior  unregistered  deed 
or  incumbrance,  he  does  not,  by  such  registration,  acqnii-o 
priority  in  a  Court  of  Kqnity  (?') 

But  it  is  only  by  actual  notice  clearly  proved  that  a 
registered  deed  will  be  postponed  to  a  prior  unregistered 
instrument  (x)  ;  and  although  in  many  cases  notice  to  the 
solicitor  or  agent  has  been  held  sufficient  to  bind  the  client 
or  principal  (y),  yet  even  in  such  cases  the  notice  should  l)e 


(o)  Doe  V.  AUsop,  5  B.  &  Al.  142. 

(jA  Cheval  v.  Nichols,  Stra.  664  ; 
Le  Neve  v.  Le  Neve,  3  Atk.  640  ;  see 
p.  651  ;  Sheldon  v.  Cox,  Amb.  624  ; 
TunstaU  v.  Trappex,  Gosling's  case,  3 
Sim.  801  ;  and  see  Jollnnd  v.  Stain- 
hrklfjc,  3  Ves.  478  ;  Daries  v.  Earl  of 
Strathmore,  16  Ves.  419. 

(q)  See  Ford  v.  White,  16  Beav. 
120. 

(r)  See  Morecoch  v.  Divlcins,  Amb. 
678  ;  Bedford  v.  Bacchus,  Hid.  680, 
cited,  Wrijhtson  v.  Hudson,  2  Eq.  Ca. 
Abr.  009  ;  contra,  in  Ireland,  Hill  v. 
Mill,  12  Ir.  Eq.  E.  107,  3  H.  L.  C. 
828  ;  see  and  consider  Re  Russell  Road 
Pin-chase  Monies,  L.  II.  12  Eq.  78. 


(.xl  Elset/  V.  Lnfi/ens,  8  Hare,  \r^9. 

{t)  Essex  V.  Banr/h,  1  Y.  &  C.  C.  C. 
620. 

(")  See  Lee  v.  Green,  6  De  (i.  M.  & 
(i.  155  ;  Bcnham  v.  Keane,  1  J.  &  H. 
685  ;  affd.  3  De  «.  F.  &  J.  318  ;  and 
ride  supra,  p.  481. 

(.c)  Wyatt  V.  Barurll,  19  Ves.  435  ; 
and  see  judgment  of  Lord  Chancellor 
Sugden  in  Majorihanls  v.  Ilorenden, 
Dru.  Ch.  Eep.  temp.  Siig.  11,  22. 

(//)  See  Le  JVere  v.  Le  Neve,  3  Atk. 
646  ;  Sheldon  v.  Cox,  Amb.  624  ; 
Nixo.i  V.  IFamilton,  2  Dr.  &  Wal. 
364  ;  Leneham  v.  M'C(d,e,  2  Ir.  Eq. 
E.  342. 


854 


EFFECT  OF  CONVEYANCE  ON 


Chap.  XV.     direct,  and  not  constructive   merely  (z).     In  one  case  the 

. '  omission  of  a  solicitor,  when  preparing  a  marriage  settlement 

of  land  in  Middlesex  to  examine  the  earlier  title,  was  treated 
as  constructive  notice  of  a  prior  unregistered  eqnitaljle 
change  ;  and  the  settlement,  although  registered  without 
any  actual  notice  of  the  charge,  was  postponed  to  it  («) : 
hut  in  a  recent  case  under  the  Irish  Act,  the  House  of  Lords 
expresdy  disapproved  of  this  decision,  and  held  that  the 
mere  omission  on  the  part  of  a  solicitor,  when  preparing  a 
legal  mortgage  of  land  in  Ireland  to  require  production  of 
the  title  deeds,  for  the  non-production  of  which  a  reasonable 
excuse  was  given,  did  not  postpone  the  legal  mortgage,  which 
was  duly  registered,  to  a  prior  unregistered  equitable 
charge  (h). 

Pi-iorities  As  respects  land  situate  in  a  register  county,  the  priorities 

judgments  on    of  judgments  inter  se  depend  on  the  order  of  their  registra- 
local  register.     ^-^^-^  -^^  x|^g  Jq^,^^!  register  ((•). 

w  here  deeds         Where  two  deeds  are  rcu'istered  on  the  same  dav,  and  at 

are  registered  o      ■  ^  ' 

a-t  the  same       the  same  liour,  the  document  denoted  by  the  earlier  number 

time. 

will  be  presumed  to  have  been  first  registered  ((?). 


Notice  imma- 
terial under 
Ship  Registry 
Acts, 


Under  the  earlier  Shij)  Registr}^  Acts,  notice  was  imma- 
terial ;  and  the  registered  title  always  prevailed,  except 
perhaps  in  cases  of  j)ositive  fraud  U').  In  one  case  falling 
under  the  Merchant  Shipping  Act,  1854  (/),  it  was  doubted 
by  V.-C.  Wood  whether  the  Court  could  recognise  equitable 
rights  as  against  the  registered  owner  ((/) ;  and,  in  a  later 


(z)  See  MajorihaiiJcs  v.  Jlovenden, 
v.Jji  supra  ;  Ratcliffc  v.  BarnmrJ,  L.E. 
6  Ch.  Ap.  652. 

(«)  Wormald  v.  MaUland,  35  L.  J. 
(Ch.)  69. 

(6)  Afjra  Banh  v.  Barry,  L.  R.  7 
E.  &  Ir.  Ap.  135,  and  see  cases  there 
cited,  and  Ratdiffe  v.  Barnard,  L.  E. 
6  Cli.  Ap.  652. 

(<■)  Neve  V.  Flood,  33  Beav.  666  ; 
and  see  Benham  v.  Keane,  v.hl  supra  ; 


Westhrook-c  v.  BJjtlie,  3  Ell.  &  B.  737; 
Ilufjhcs  T.  Lumley,  4  Ell.  &  B.  685. 

{d)  Xere  v.  Pcinell,  2  H.  &  M.  170. 

^e)  M'C'aliiiont  v.  Puinlcin,  2  De  G. 
M.  &  G.  403  ;  Coomhes  v.  Mansfield, 
3  Dre.  193. 

(/)  17  &  IS  Vict.  c.  104. 

((j)  European,  ti;c.  Royal  Mail  Co.  v. 
Royal  Mail,  ctr.  Co.,  4  K.  &  J.  676  ; 
5  Jur.  N.  S.  310  ;  see  too  Orr  v. 
Diclcinson,  1  Johns.  1. 


ADVERSE  BIGHTS  OF  THIKD  PARTIES.  Soo 

case  (h),  an  equitable  mortgage  of  a  ship  was  declared  Chap.  XV. 
invalid,  as  being  contrary  to  the  scope  and  intention  of  th('  ^*"^^'  ^' 
Act.  But  by  the  Amending  Act  passed  in  18G2  (/),  it  was 
enacted  that  without  prejudice  to  the  provisions  contained 
in  the  principal  Act  for  preventing  notice  of  trusts  being 
entered  in  the  Register  Book  or  received  by  the  Registrar, 
and  without  prejudice  to  the  powers  of  disposition,  and  of 
giving  receipts  conferred  by  the  Act  on  registered  owners 
and  mortgagees,  and  without  prejudice  to  the  provisions 
which  exclude  unqualitied  persons  from  the  ownership  of 
Britisli  ships,  equities  may  be  enforced  against  owners  and 
mortgagees  of  ships  in  respect  of  their  interests  therein  in 
the  same  manner  as  equities  may  be  enforced  against  them 
in  respect  of  any  other  personai  proj)erty. 

By  sect.  70  of  the  Merchant  Shipping  Act,  1854,  a  mort-  Under  Mer- 
gagee  is  not  to  be  deemed  the  owner,  except  so  far  as  may  pin^^Act^'" 
be  necessary  for  the  purposes  of  liis  security :  in  one  case,  ^^^■*- 
where  a  ship  was  seized  by  a  judgment  creditor,  after  a 
mortgage   has   been   registered,   but   not   indorsed   on  the 
certificate  of  the  ship's  register,  it  was  held  that  the  property 
in  the  ship  was  vested  in  the  mortgagee ;  and  he  was  pi'o- 
tected  a.gainst  the  claims  of  the  judgment  creditor  (/•). 

It  may  be  laid  down,  as  a  general  rule,  tliat  a  purchaser  Purchaser's 
can  be  evicted  under  the  Registration  Acts,  only  by  a  person  impeachable 
claiming  under  an  instrument  executed  by  the  party  under  ^^^f  Regis- 
whom  the  two  adverse  titles  are  derived  or  parties  taking 
under  him  by  act  in  Law,  and  Avhose  conveyance  is  regis- 
tered prior  to  the  registration  of  the  document  which  forms 
the  root  of  the  purchaser's  adverse  title.     For  instance,  if  A. 
convey  first  to  B.  who  does  not  register,  and  then  to  0.  who 

(/t)  Lh-crpool  Bank  v.  Turner,  2  Do  see  Livcr/iool    Marine   Credit  Co.  v. 

G.  r.  &  Jo.  502  ;  IJ.  &  H.  159  ;  as  Wilson,  L.  R.  7  Ch.  Ap.  507. 

to  the  rights  of  parties  interested  in  (/)  25  &  26  Vict.  c.  63,  sect.  3.  The 

a    foreign    ship    purchased    in    this  later  Acts  are  34  &  35  Vict.  c.  110  ; 

country,  see  Hooper  v.  Gumm,  L.  R.  36  &  37  Vict.  c.  85. 

2  Ch.   Ap.  282  ;    as  to  the  relative  {Ic)  Kitchin  v.  Irving,  5  Jur,  N.  S. 

rights  of  first  and  second  mortgagees  118. 
of  a  ship  in  respect  of  the  freight, 


Sect.  3. 
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Chap.  XV.  does  not  register,  and  then  (J.  convey  to  D.  wlio  registers, 
__  D.  acquires  no  title  against  B.  unless  lie  can  procure  a  con- 
veyance from  A.  to  C.  to  Ije  duly  registered  (Z);  which  would, 
it  is  conceived,  be  impracticable  if  A.  and  the  witnesses 
attesting  his  execution  of  his  original  conveyance  to  C.  were 
dead  (}))) :  so,  where  a  lease  is  unregistered,  no  statutory 
title  is  acquired  against  the  owner  of  the  reversion  by  regis- 
tering an  assignment  of  the  lease  (n) :  but  if  A.  (a  Avoraan), 
after  conveying  to  B.,  marry,  and  her  husband  convey  the 
estate  which  he  takes  in  Jure  marlt't  to  C,  who  registers 
before  B.'s  conveyance  is  registered,  C.  thereby  acquires 
priority  (as  intimated  by  the  terms  of  the  above  propo- 
sition) (o) :  and  the  same  rule  would,  it  appears,  prevail,  if 
A.,  after  conveying  to  B.,  were  to  die  intestate,  and  her 
heir-at-law  were  to  convey  to  C,  who  were  to  register  before 
any  registration  by  B  Q)). 

So,  if  A.  convey  to  B.,  who  does  not  register,  and  then  B. 
convey  to  D.,  who  registers  merely  his  own  conveyance,  and 
then  A.  convey  to  C,  who  registers,  D.,  it  is  conceived,  has 
no  title  as  against  C.  and  parties  claiming  under  him  :  for 
the  registered  conveyance  to  C.  displaces  B.'s  title  under  his 
unregistered  conveyance  ;  and  this  being  gone,  the  convey- 
ance to  D.  goes  with  it :  and,  in  such  a  case,  a  person 
searching  the  register  could  not  search  as  to  B.,  and  would 
have  no  reason  to  suppose  that  the  property  conveyed  by  B. 
to  D.  had  ever  been  held  l)y  A. :  nor,  as  respects  parties 
claiming  under  C,  would  it  make  any  difference  tliat  the 
assurances  by  C.  were  unregistered  {q).  But  the  case  would 
probably  be  different  if  A.  were  made  a  party  to  the  convey- 
ance from  B.  to  D.  (r).     We  have  already  referred  to  the 

(/)  Jacl  T.    Armstronrj,  1  Hud.   &  2  J.  &  L.  4.31. 

Bro.  727  ;  Fury  v.  Smith,  ih.  735.  (o)  See    Warhurton   v.    Lo^-cJand,   2 

{m)  S.  C,  and  Ussex  v.  Bavgh,  1  Y.  Dow.  &  C.  480. 

&  C,  C.  C.  620  ;  vide  supra,  pp.  684,  {p)  See  .S'.  C. 

685,  as  to  the  necessity  for  the  memo-  (q)  See  -S'.  C. 

rial  being  attested  by  a  witness  to  the  (r)  See  Hunter  v.  Kennethi,  Ir.  Ch. 

execution  of  the  deed  by  the  gi-antor.  E.   148,  'M.  E.  ;    affd.  1  Ir.  Ch.   E, 

(«)  Jloneycomh  v.  Waldron,  2  Stra.  22." 


zzo. 


1064  ;  and  see  Battershy  v.  Borhfort, 


ADV'';R^F    py^TlT;-" 


Tirrri-i-^     p\T>rTj.- 


37  &  3S  Vict.  c.  78,  wliicli  provides  (.s)  tint  avIk-iv'  thj  will  CL-v]..  xv. 
of  a  testator  cbvisiiij-  land  in  Middle  vjx  or  Yorkslii  1-3  has  ^^■'■■'^-  '• 
not  been  registered  within  the  period  allowed  by  law  in 
that  behalf,  an  assurance  of  such  land  to  a  purchaser  or 
mortgagee  by  the  devisee  or  some  one  deriving  title  under 
him  shall,  if  registered  before,  take  precedence  of,  and  prevail 
over,  any  assurance  from  the  testator's  heir-at-law  (f). 

We  have  also  referred  to  the  provisions  in  the  3  &  4  riiorities 
Will.  IV.  c.  7-i,  as  to  the  priorities  of  parties  claiming  under  anyKecovTr- 
disentailing  assurances,  both  of  freeholds  and  copyholds  (h).  ^^'J^^^^'^'^^'^i"" 


(.').)  As  to  notice — ivhat  it  is — hoiu  it  may  he  proved — and      Sections. 

its  effect — of  void  or  voidable  estates  and  voluntarij  or  AsToTu'^l-^', 

fraiulident   conveyances — equitable   relief  againd  jvir-  '^'^' 
chaser  witli  notice. 

Notice  of  an  unregistered  security  must,  in  order  to  affect  Pm-cliaser 

a  purchaser   claiming   under    a    registered    instrument,    be  by^Ltuaf'"^ 

actual  notice  affecting  him  with  fraud,  if  he  disreo-ard  it  (x):  I'otjce  of  un- 

^  _  _  »  ^    ^  registered 

SO,  also,  notice  of  an  unregistered  judgment  must,  it  would  assurance  or 
seem,  be  actual  in  order  to  affect  a  purchaser  (//).  '  ^   *-    • 


Notice  to  one  of  several  trustees  is,  as  a  general  rule,   As  to  notice 
notice  to  all  (z) :  but  not  where  the  trustee,  to  Avhom  alone 


(.s)  See  sect.  8. 

(t)  See  before  the  Act,  CliaJirlck  v. 
Turner,  L.  E.  1  Ch.  Ap.  310;  34 
Beav.  634  ;  and  vide  supra,  p.  682. 

(«)  Vide  supra,  p.  688,  et  seq.  We 
may  remark  here  that  the  conse- 
quence of  avoiding  an  unregistered 
bill  of  sale  by  execution  is  not  merely 
to  neutralize  it,  so  far  as  the  execution 
creditor  is  concerned,  but  to  displace 
it  altogether  ;  Richards  v.  Jaiaex,  L. 
K  2  Q.  B.  285  ;  Hue  v.  Frcurh,  2G 
L.  J.  Ch.  317.        •        \ 

[x]  See  Uiac  v  Dodd'  2  Atk.  275  ; 
Jolliind  V.  Stdinhrid'je,  3  Ves.  478, 
486  ;  Wfia't  v.  Barn-ell,  19  Ves.  4:!;'  ; 
Jliir':lci/  V.    Lnnaiiy,  1.1.  k    (i.  Kep   t. 


PI.  327,',341  ;  Nixon  v.  Hamilton,  2 
Drn.  &  Wal.  364,  388;  Wallace  v, 
Marq.  of  Donerjal,  1  Dru.  &  Wal.  461, 
488 ;  and  see  judgment  of  Lonl 
Chancellor  Sugden  in  Majorihanlc.H  \. 
Jlorendcn,  Dru.  Ch.  Rep.  temp.  Sugd. 
11,  22  ;  Rolland  v.  Hart,  L.  P.  6  Ch. 
Ap.  678,  681. 

(>/)  See  Tunstall  v.  Trappcs,  Gos- 
ling's case,  3  Sim.  301  ;  and  .see  Bin- 
hani  V.  Keane,  1  .T.  &  H.  68',  701  ;  -■; 
DeG.  F.  &  Jo.  313. 

(:)  Ex  parte  Rojrr:-.,  8  Do  G.  :\[.  <fe 
G.  271  ;  Willes  v.  lirechill,  2;»  Bjv/. 
3S7  ;  4  De  (r.  V.  &  (J.  1-17  :  .i.i  1  see 
Wise  V.    ir;.-r,  2  .T.   *;  L.  U  1.    , 
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Sect.  5. 


Notice  to 
solicitor  is 
notice  to 
client. 


Actual  notice, 
when,  by 
•whom,  and 
how  to  be 
ffiveu. 


EFFECT  OF   CONVEYANCE   ON 

notice  is  given,  lias  an  interest  adverse  to  that  of  his 
co-trustees  ;  as,  e.g.,  where  he  has  a  beneficial  interest  which 
he  has  secretly  incumbered  ('0-  So,  where  one  of  several 
executors  took  an  assignment  from  a  cedu'i  que  trust  of  his 
expectant  share  in  a  residue,  without  disclosing  the  circum- 
stance to  his  co-executors,  a  subsequent  purchaser  of  the 
same  share,  who  gave  due  notice  to  the  surviving  executor, 
was  held  entitled  to  priority  (b).  Where  notice  of  a  charge 
is  duly  given  to  the  trustees  for  the  time  being,  and  after- 
wards other  trustees  are  appointed  in  their  place,  who, 
without  notice  of  the  charge,  distribute  the  fund  among 
the  beneficiaries,  the  new  trustees  are  not  liable,  as  for  a 
misapplication  of  the  fund,  on  the  ground  that  on  their 
acceptance  of  office  they  ought  to  have  inquired  whether 
notice  of  any  charge  had  been  given  {c). 

Actual  notice  to  the  sohcitor  of  the  trustees,  or  to  the 
solicitor,  or  agent  in  the  transaction,  is  actual  notice  to  all 
the  trustees,  or  the  client  or  principal  (<?):  but  notice  to  the 
solicitor  is  not  notice  to  the  client,  when  the  person  giving 
the  information  knows,  or  has  good  reason  to  believe,  that 
it  will  not  be  communicated  to  the  client  {c).  Where  the 
principal  is  affected  with  personal  knowledge,  it  is,  of  course, 
immaterial  whether  he  acquired  it  in  one  or  another  cha- 
racter (/). 

Actual  notice,  according  to  Lord  St.  Leonards  {g),  "  must 
be  given  by  a  party  interested  in  the  property  (h),  and  in 
the  course  of  the  treaty  for  the  purchase: "  and  he  also  cites 


(a)  Brown  v.  Savarje,  4  Drew.  635  ; 
Wales  V.  GrecnhiU  (No.  1),  29  Beav. 
376  ;  S.  a  (No.  2),  ib.  391. 

{h)  Tbiison  V.  Ramsbottom,  2  Keen, 
35. 

(c)  Phipps  V.  Lovc'jrorc,  L.  E.  16 
Eq.  80. 

(cZ)  Willes  V.  GrcenhUl,  nil  supra  ; 
RicJcards  v.  Glcdstanes,  8  Jur.  N.  S. 
455  ;  and  see  Tunstall  v.  Trappics, 
Goslinr/'s  case,  ubi  supra,  and  Le  Neve 
V.  Le  Neve,  3  Atk.  646  ;  2  Wh.  &  T. 
].r.  C  35 ;  and  iiee  Do.vis  v.  Earl  of 


Strath more,  IQ  Ye>i.  419;  Sheldon  v. 
Cox,  2  Eden.  224  ;  Nixon  v.  Jlamilton, 
2  Dru.  &  Wal.  391,  393  ;  Holland  v. 
Hart,  L.  R.  6  Ch.  Ap.  678. 

(e)  Sharpe  v.  Foy,  L.  E.  4  Ch.  Ap. 
35  ;  and  see  Ayra  Bank  v.  Barry,  L. 
E.  7  E.  &  I.  Ap.  135. 

(/)  Seei¥e»a;  v.  Bell,  1  Ha.  88. 

{ff)  Sug.  755  ;  and  see  1  J.  &  L. 
442. 

[h)  See  Wildr/oose  v.  Wayland, 
Goulds.  147. 


ADVERSE   RIGHTS   OF   THIRD   PARTILa.  SJO 

a  reiiicark  made  by  the  Master  of  the  Rolls,  in  Jolhmd  v.     Chap.  xv. 
Sfainhridrje  (i),  intimating  a  douLt  whether  a  general  notice         ^^^' ''' 
of  title  is  sufficient,  and  whether  it  is  not  necessaiy  to  specify 
the  instrument  under  which  the  claimant  is  entitled. 

Perhaps  all  these  points  should  be  cautiously  acted  on  in  General  re- 
practice  (/.,■).  It  is  one  thing  to  say  that  mere  "flying  iioctriue. 
reports "(/)  are  not  notice,  and  another  to  affirm  that  a  pur- 
chaser could  not  be  affijcted  l)y  a  deliberate  and  particular 
statement  of  an  adverse  claim,  unless  made  by  a  party  in- 
terested. The  credibility  of  the  informant  nnist  surely  bo 
considered  (}/<).  Nor  does  there  seem  to  be  any  reason  why, 
where  notice  has  been  given  to  the  purchaser  prior  to  the 
commencement  of  the  treaty,  the  Court  should  not  consider 
whether,  (as  in  the  case  of  an  agent  or  solicitor,)  such  notice 
must  not  have  been  present  to  his  mind  during  the  treat}^ 
Of  the  case  cited  by  Lord  St.  Leonards  in  support  of  the  un- 
qualified proposition  {ii)  it  may  be  remarked,  that  consider- 
ing its  date  (o),  and  the  cautious  character  of  the  Judge, 
(Lord  Keeper  Coventry,)  an  unwillingnefjs  to  do  anything 
which  might  be  construed  as  a  breach  of  parliamentary 
privilege  may  have  influenced  the  decision :  which  was,  that 
a  member  of  the  House  of  Commons  was  not  to  be  con- 
sidered as  affected  with  notice  of  what  came  to  his  know- 
ledge as  parliamentary  business  within  the  walls  of  the 
House.  But  general  reputation  cannot  be  constructive 
notice  of  any  fact  in  proof  of  which  such  reputation  would 
be  inadmissible  in  evidence  (^>). 

So,  the  doctrine  hinted  at  in  Jolland  v.  Stainhrulge  ficcmn 
to  be  at  variance  with  a  later  case,  where  it  was  held  that  a 
purchaser,  having  notice  that  A.  had  a  judgment  or  warrant 
of    attorney   affecting   the  estate,  was   l)ound   in   Equity, 

(/)  3  Ves.  ;  see  p.  486.  nising  the  rule. 

(/i)  See,  as  to  the  first   and   third,  (;;)  East  Grlnstcd  case,  Duke's  C'lia- 

Butcher  v.  Sta^wli/,  1  Vern.  363  ;  ami  ritable  Uses,  640. 

Fri/  V.  Porter,  1  Mod.  311.  (o)  A.D.  1633. 

(I)  Goulds.  147.  (j))  Greenslade  v.  Dare,  1  Jur.  N.  S. 

(»i)   But   see   Barnhart  v.    Green-  294  ;  20  Beav.  284. 
sJnelds,  2  Eq.  K.  1217  ;  P.  C,  recog- 
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althoiigli  the  incumbrance  was  in  fact  a  mortgage  (q) :  f:o,  a 
general  recital  in  a  deed  that  there  were  mortgages  on  the 
estate,  has  been  held,  by  Lord  Langdale,  to  amount  to  notice 
of  a  mortgage  not  specified  in  such  deed  (/■) :  l)ut  "where 
two  charges  were  contained  in  one  deed,  and  one  only  was 
specified  in  the  notice,  this  was  held  not  to  be  notice  of  the 
other  (.s). 


In  one  case  (t),  wdiere  a  trustee  had  only  indirect  notice 
of  his  cestal  que  trust's  insolvency,  the  assignee,  having 
omitted  to  give  formal  notice,  was  postponed  to  a  subsequent 
incumbrancer,  who  gave  due  notice  of  his  claim;  but,  on 
appeal,  this  decision  was  leversed  as  inconsistent  with  the 
established  principles  of  the  Court;  and  it  was  laid  down 
by  Lord  Cairns  that  if  the  trustee  can  be  shown  to  have  in 
any  way  acquired  a  knowledge  which  would  operate  upon 
the  mind  of  any  rational  man,  or  man  of  business,  and  make 
him  act  wdth  reference  to  the  knowledge  so  acquired,  then 
there  is  fixed  upon  the  conscience  of  the  trustee,  and 
through  that  upon  the  trust  fund,  a  security  against  its 
being  parted  wdth  in  any  way  which  would  be  inconsistent 
with  the  claim  of  the  incundtrancer  (?t). 


Purchaser, 
whether 
affected  by 
notice  of 
construction 
of  donbtful 
instninieiit. 


It  seems  probable  that  a  purchaser  having  notice  of  an 
executory  instrument — (p.  g.,  marriage  articles,) — of  doubtful 
meaning,  w^ould,  as  a  general  rule,  be  bound  to  take  notice  of 
the  construction  Vvdiich  would  be  put  upon  it  by  a  Court  of 
Equity ;  and  must,  therefore,  see,  that  any  instrument  which 
may  have  been  executed  in  pursuance  thereof,  and  wdiich  is 
material  to  the  title,  has  been  framed  in  accordance  with 
such  construction  (x) :  but,  where  a  long  period  has  elapsed 
since  the  sale,  the  Court  may  decline  to  fix  upon  a  purchaser 


(q)  Taylor  v.  Bala;  5  Pri.  .300  ; 
and  see  1  Ha.  58. 

()•)  Farrow  v.  licrs,  4  Eeav.  IS  ; 
.111(1  see  L(tcei)  v.  Iii'jh,  2  Ph.  413  ; 
(iibsoit  V.  Jii[/o,  6  Ha.  124. 

(.s)  He  BrijhVs  Trusts,  21  Btav. 
430;  r.V/c  /////•'(,  pp.  801,  870. 


(0  Lloyd  V.  Bcuds,  L.  R.  4  Eq. 
222,  M.  U.  ;  and  see  Be  Broiars 
Trusts,  5  Eq.  88,  V.-C.  M. 

(it)  Lloyd  V.  Banks,  L.  E.  0  Ch.  Ap. 
488. 

(x)  See  Sag.  781  ;  Davlcs  \.  DaruK, 
4  Beav.  54. 
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a  difficult  construction  of  a  doubtful  instrument,  althougli  oi.ap.  xv. 

it  might  have  granted  relief  as  between  the  parties  thereto  _^!!!'liL_ 
if  there  liad  been  no  sale  {y). 


Constructive  notice,  (which,  in  its  general  effects,  Is  similar  Cmstrudivo 

iiolicu — 
naturu  of. 


to  actual  notice  (s),)  has  been  defined  to  be,  "  evidence  of  ""'^''=''~ 


notice,  the  presumptions  of  which  arc  so  violent  that  the 
Court  will  not  allow  even  of  its  being  controverted"  {<i). 
This,  perhaps,  scarcely  conveys  a  satisfactory  notion  of  tlie 
nature  of  the  doctrine  ;  the  reported  decisions  upon  wliicli 
clearly  show,  that  constructive  notice  is  often  held  to  exist 
in  the  absence  of  any  idea  by  the  Court  of  the  existence  of 
actual  personal   knowledge.     If,  for  instance,  a  purchaser, 
having   notice    of  a  deed  as  being  one  which  affects  the 
property,  is  induced  to  rely  upon  the  vendor's  representation 
of  its  contents,  the  Court  may  hold  him  bound   by  those 
contents,  even  although  it  were  satisfactorily  shown  ir<jm 
the  nature  of  the  transaction  that  he  placed  implicit  and 
bond  fide  confidence  in  the  good  faith  of  the  vendor  (6);  and 
in  such  a  case  it  will  not  merely  fix  him  with  notice  of  the 
contents,  whether  the  deed  is  produced  or  not,  but  also  with 
notice  of  everything  which  might  reasonably  be  learnt  from 
requiring  production  of  the  deed,  as,  e.g.,  that  it  had  been 
deposited  as  a  security  (f).     So  in  Jackson  v.  Roiue  (d),  Sir 
John  Leach,  M.  R.,  says,  "  Although   he,   (the   purchaser,) 
may,  in  fact,  have  been  ignorant  of  the  settlement,  yet,  in 
Equity,  he  must  be  fixed  with  all  the  knowdedge  wdiich  it 
was   reasonable   he   should   acquire."     Constructive    notice 
may,   perhaps,   be   rather   considered   to    consist   in    those 
circumstances  under  which  the  Court  concludes,  either  that 
the  party,  (personally  or  through  his  agent,)  has  fraudulently 
abstained  from  acquiring  actual  notice,  or  has  been  guilty 

[y)  Thompson  v.  fiimpsoi),  1  Dni.  &  statement  of   its  contents  was    lielil 

W.  4oO.  not  to  be  sufficient  notice. 

[z)  Sheldon  V.  Co.,;  Ainli.  fi-2tl.  (r)   Peto    r.    Jfammond,    30    Beav, 

(«)   2   Anstr.    438;    and  see   Suy.  495;    8   Jnr.   N.   S.   5.')0  ;    and   ride 

7o5.  infra,  p.  875. 

(b)  See  1  Ph.  253  ;  see  Re  Bri{/ht's  (d)  2  Sim.  &  St.  475  ;  and  see  L'.i- 

Trusts,  21  Beav.  430,  where  notice  of  pin  v.  Pemhcrtnn,  3  De  (!.  k   .T.  5(7. 

a  deed  accompanied  1>y  an  en-oneona  554. 
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of  such  neoflio-ence  in  not  availino-  liimself  of  the  means  of 
acqumng  it,  as,  if  permitted,  might  be  a  cloak  to  fraud  ; 
and  which,  therefore,  the  common  interests  of  society  require 
should,  in  its  consequences,  1je  treated  as  equivalent  to  actual 
notice.  What  degree  of  negligence  is  sufficient  for  this 
purpose  remains  to  be  considered. 


Propositions 
of  Wigram, 
V.-C,  as  to 
constructive 
notice, 


In  a  ease,  before  V.-C.  Wigram,  it  was  asserted  by  the 
Court,  that  the  cases  in  which  constructive  notice  has  been 
established  resolve  themselves  into  two  classes  ;  first,  cases 
in  Avhich  the  party  charged  has  had  actual  notice  that  the 
property  in  dispute  w^as,  in  fact,  charged,  incumbered,  or  in 
some  way  affected ;  and  the   Court  has,  thereupon,  bound 
him  with  constructive  notice  of  facts  and  instruments,  to  a 
knowledge  of  which  he  would  have  been  led  l)y  an  inquiry 
after  the  charge,  incumbrance,  or  other  circumstance  affecting 
the  property,  of  wdiich  he  had  actual  notice  ;  and,  secondly, 
cases  in  wdiich  the  Court  has  been  satisfied,  from  the  evidence 
before  it,  that  the  party  charged  had  designedly  abstained 
from  inquiry,  for  the  very  purpose  of  avoiding  notice  (e) ; 
and  is  therefore  guilty  of  wailful  ignorance,  which  is  not  to 
be  distinguished  in  its  equitable  consequences  from  actual 
knowledge  (/).     And,  in  a  later  case,  the  V.-C,  with  refer- 
ence to  his  previous  judgment,  repudiates  the  notion,  (which 
had  been  attributed  to  him,)  "  that  tliere  may  not  be  a 
degree  of  negligence  so  gross  that  a  Court  of  Equity  may 
treat  it  as  evidence  of  fraud — impute  a  fraudulent  motive  to 
it — and  visit  it  with  the  consequences  of  fraud,  although 
(morally  speaking)    the   party   charged   may   lie   perfectly 
innocent ;"  and  further  remarks,  "  Negligence,  as  I  under- 
stand the  term,  supposes  a  disregard  of  some  fact  known  to 
the  purchaser,  which,  at  least,  indicated  the  existence  of 
that  fact,  notice  of  which  the  Court  imputes  to  the  pur- 
chaser {g). 


(e)  Jones  V.  Sm!(}i,  1  Ha.  ;  s^ee  p. 
55  ;  and  see  Afji'a  Bank  v.  Barry,  L. 
R.  7  E.  &I.  Ap.  inr.,  HG. 


(/)  Oictn  V.  Uoman,  17  Jur.  861. 
(g)  West\.  Edd,  2  Ha.  257,  259. 
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The  propositions  of  tlie  V.-C.  scoin,  however,  scarcely  to 
provide  for  tliose  cases  in  Avliich  a  })urchaser  is  affected  with 
constructive  notice,  not  througli  his  personal  knowdedge  of 
any  fact  leading  him  to  actual  notice,  but  by  his  neglect  of 
the  usual  and  recognised  means  for  ac(j[uiring  such  know- 
ledge or  notice  (//).  For  instance,  a  public  Act  of  Parliament 
is  notice  to  all  the  world  (/) :  so  is  a  lis  pendens  (/•),  if  regis- 
tered under  the  Act  of  2  Vict.  c.  11  (l) ;  or  a  deed  or  will 
registered  in  a  registered  county  or  entered  on  Court  Rolls 
(if  the  purchaser  search  over  the  period  within  which  the 
instrument  is  registered  {m)  or  the  entry  is  made) ;  or  a 
judgment  entered  at  the  Common  Pleas,  if  the  purchaser 
search  the  register  :  so,  if  a  person  being  referred  for  inform- 
ation to  another,  neglect  to  apply  to  him,  he  will  be  held  to 
have  had  notice  of  what  he  might  have  learnt  on  inquiry  ('/^) : 
so,  if  a  j)urchaser,  Avithout  any  fraudulent  intention  (o),  (the 
absence  of  -svhich  might  be  evidenced  by  his  payment  of  a 
full  price  for  the  property,)  Avere  to  accept  a  conveyance 
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(/i)  See  Ware  v.  Lord  Erjmoiit,  22 
L.  T.  210  ;  18  Jur.  371  ;  3  Eq.  R.  1; 
4  De  G.  M.  &  G.  460  ;  Jones  v.  ^yiJ- 
Uams,  24  Beav.  47  ;  Bovrsot  v.  Savage, 
L.  R.  2  E(i.  134. 

(/)  Sng.  758  ;  although  it  be  a 
hjcal  Act,  Barravd  v.  Archer,  2  Sim. 
433  ;  S.a,  2  Ru.ss.  &  M.  751.  Qmvre, 
as  to  a  private  Act  made  public  ; 
Sug.  uLl  siqin). 

(k)  Hid.  Whether  it  is  actual  no- 
tice, so  as  to  prevail  against  a  regis- 
tered instrument,  qua're ;  Wallace  v. 
Marqtiis  of  Donegal^  1  Dm.  &  Wal. 
461,  488. 

{I)  See  sect.  7.  But  it  is  said  to 
be  only  notice  of  what  is  charged  on 
the  bill,  and  not  oi  equities  which 
may  possil>ly  arise  out  of  the  matters 
in  question  in  the  suit  ;  see  SkaUcross 
V.  Dixon,  5  Jarm.  Conv.  by  S.  493 ; 
Bull  V.  IlutcJdns,  9  Jur.  N.  S.  954  ; 
.•See  as  to  Ireland,  7  &  8  Vict.  c.  90  . 
Joinings  v.  Bond,  2  J.  &  L.  720,  et 
qucere.  A  special  case  filed  under 
the  13  &  14  Vict.  c.  35,  is  a  lis  pen- 
dens (sect.  17)  ;  .so  is  an  adniinisti'a- 


tion  suit,  as  resj^ects  estates  sold  under 
the  decree.  Drew  v.  Earl  of  Xorhurij, 
3  J.  &  L.  267  :  filing  of  the  bill  and 
not  service  of  the  subpcena,  is  the 
commencement  of  a  lis  pendens,  S.  C, 
A  petition  for  winding  up  a  public 
company  under  the  Act  of  1862  was, 
liy  the  114th  section,  made  a  lis  pen- 
dens ;  which,  however,  only  afifected 
the  company  in  its  corporate  charac- 
ter, and  not  the  individual  contribu- 
tories  ;  see  Ex  p)arte  Thornton,  L.  E. 
2  Ch.  Ap.  171  ;  but  this  section  has 
been  recently  repealed  ;  see  30  &  31 
Vict.  c.  47.  As  to  the  doctrine  of 
lis  pendens  being  notice,  see  Bellamy 
v.  Sabine,  1  De  G.  &  Jo.  566,  and 
infra,  p.  872. 

(m)  Hodgson  v.  Dean,  2  Sim.  &  St. 
221  ;  see,  as  to  the  extent  to  ^\•hich  a 
memorial  is  notice,  Jlochard  v.  Fulton, 
1  J.  &  L.  413. 

(/()  Wason  v.  Wiiring,  15  Boav. 
151. 

(o)  See  Proctor  v.  Cooper,  2  Dre.  1  ; 
affd.  1  Jur.  X.  S.  1 40. 


are  caj)able  of 
extension — 
scmhle. 

Mere  negli- 
gence  may 
have  the 
effect  of 
notice. 
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without  any  previous  investigation  of  title,  relying  on  the 
mere  assurance  of  the  vendor  that  he  was  absolute  owner, 
he  would,  nevertheless,  be  held  to  have  constructive  notice 
of  any  defect  appearing  on  the  title  {p)  ;  although  he  could 
be  scarcely  said  to  have  actual  notice  of  any  fact  indicating 
the  existence  of  such  defect. 


Purchaser 
ha\'ing  notice 
of  a  particular 
fact  or  instru- 
ment held 
to  have  notice 
of  connected 
facts  and 
iustrunientjj. 


To  consider,  however,  the  cases  falling  witliin  the  rules 
laid  down  by  V.-C.  Wigram,  and  which,  with  the  above 
exceptions,  seem  to  comprise  the  authorities  on  the  subject. 
It  has  been  held,  that  notice  of  a  postnuptial,  and  apparently 
voluntary,  settlement  is  constructive  Diotice  of  the  ante- 
nuptial agreement  on  which  it  is  founded  {q) :  that  actual 
notice  to  a  jDurchaser,  of  an  instrument  as  one  affecting  the 
estate,  is  constructive  notice  of  all  instruments  to  which  an 
examination  of  the  first  wouM  have  led  him  (/•) ;  even 
although  such  prior  instruments  are  not  actually  recited, 
l)ut  there  is  only  a  recital  that  the  property  is  subject  to 
limitations  which  in  fact  correspond  with  the  limitations 
thereby  created  (.sj  :  that  actual  notice  of  a  deed  is  con- 
structive notice  of  everything  which  might  be  leamt  from 
recpiiring  its  production, — as,  e.(j.,  that  it  w^as  deposited  as  a 
security  (f)  : — and  that  notice  of  a  prior  conveyance,  and  of 
the  then  vendor's  title,  is  notice  of  his  lien  for  unpaid 
purchase-money  (ll)  :  so,  an  inaccurate  recital  of  a  will  has 
been  held  to  be  notice  of  its  real  contents  (x).     It  has  even 


(^i^  See  Lord  Lj'udliurst'.-^  remarks 
on  Jackson  v.  llmce,  in  1  Ph.  25.j  ; 
and  see  to  the  same  effect  Sir  J. 
Wigram's  remarks  in  Ncesom  v,  C'hirL- 
son,  2  Ha.  173,  and  WcM  v.  llckJ,  2 
Ha.  260  ;  but  see  and  consider  Ayra 
Bank  V.  Barnj,  L.  Pv.  7  E.  &  Ir.  Ap. 
135  ;  and  ride  infra,  ■where  the  effect 
of  the  non-i)rodnction  of  title  deeds 
as  respects  the  doctrine  of  construc- 
tive notice  is  more  fidly  considered. 

('/)  Ferrars  v.  Cherry,  2  Vem.  3S4 ; 
as  to  the  authority  of  the  case  which 
lias  been  questioned,  see  Mr.  Paithb^'s 
note,  3rd  edit. 

(/•)   Coi>pi/i   v.   Ftrni/Jiiiiiiih,  2   Pio. 


C.  C.  291  ;  Bisro  v.  Earl  of  Bunhurj, 
1  Ca.  in  Chan.  287,  291  ;  Taiuur  v. 
Florence,  ibid.  2rj9,  260. 

(.v)  Necsom  v.  Clarkson,  2  Ha.  163  ; 
see  p.  165. 

{t)  Peto  v.  JI(i„nn»iid,  3u  Beav. 
495  ;  8  Jur.  X.  S.  550. 

ill)  Darifs  v.  Thomas,  2  Y.  &  C. 
234.  See  Cc-I'ir  v.  /i'ar?  of  Pembroke, 
1  Pro.  C.  C.  301,  302;  Sug.  553; 
and  Butler  v.  Lord  Portarlinyton,  1 
Dru.  &  W.  20;  Att.-Gen.  v.  Ihdl,  16 
Peav.  388 ;  and  .see  cases  cited,  sn^/ra, 

n.  (/-). 

(.'■)  I/njw  V.  LiJdJl,  21  IVav.  1S3. 
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been  held  that  a  recital  that  the  property  was  held  upon     Chap.  xv. 

such  trusts  for  the  use  of  A.,  B.,  and  C.   (parties  to  the   _!11!!L_ 

conveyance)  "  for  such  estates   in  possession,  reversion,  or 

remainder  as  they  became  entitled  to  after  the  death  of  D.," 

was    notice    of    yrlor    trusts    in    favour  of    other  parties, 

which    would    have    been    discovered   hy  an  examination 

of     the      insti'ument     creating    the     trusts     which     were 

referred  to  in  the  recital  (//) :   this,  however,  seems   to   be 

an    improjier    extension    of    the    ordinary    doctrine.      As 

observed  by  Mr.  Pepys  (Lord  Cottenham),  arguendo  for  the 

purchaser,  "  notice  of  the  existence  of  a  trust  for  A.  cannot 

impose  on  a  purchaser  an   obligation   to  incjuire   whether 

there  is  not  also  a  trust  for  B."    So,  notice  of  an  equitable 

claim,  as  affecting  an  unspecified  portion  of  the  j^roperty,  is 

notice  of  the  claim  as  in  fact  affecting  the  entirety  (:). 

So,  a  purchaser  of  a  house  has  been  held  to  have  notice  of 
an  agreement  to  grant  a  smoke  easement  to  an  adjoining 
owner,  from  the  mere  fact  of  there  being  fourteen  chinmey 
pots  on  the  top  of  the  chimney-stack,  and  only  twelve  flues 
in  the  house  (ti). 

So,  if  the  condition  of  the  property  at  the  date  of  the  N"tiic  from 

,  I'liysical  con- 

contract  IS  such  as  to  suggest  inquny,  the  purchaser  may  be   dition  of  the 

fixed  Avith  constructive  notice  of  rights  of  way,  or  other  [hnrof^ivL 
easements  affecting  it :  thus,  where  A.  purchased  from  B.  a 
house,  part  of  an  estate  agreed  to  be  let  to  B.  on  a  buildhig 
agreement,  and  the  house  was  built  partly  over  an  archway 
leading  to  mews  in  the  rear,  but  not  then  forming  the  only 
means  of  access  thereto,  it  was  held  tliat  A.  had  constructive 
notice  that  when  the  building  scheme  Avas  completed,  the 
road  under  the  archway  Avould  be  the  only  approach  to  the 
mews ;  and  that  a  right  of  way,  though  not  expressl}- 
reserved  in  the  assignment  to  A.,  was  reserved  l>y  implica- 
tion [h). 

(jl)  Mulpm  V.  Acl-land,  3  Russ.  27:3.       2  K.  &  Jo.  389  ;  ecd  quare. 

(?)  Att.-Gen.  v.  Flint,  4  Ha.  14;.  (/')  t)avks  v.  Sear,  L.  R.  7  Ivj.  127. 


(<i)  llirni]  V.  SiulOi,  22  Beav.  2 
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So,  Avhere  a  rightful  owner  is  in  possession  of  corporeal 
hereditaments,  a  purchaser,  dealing  for  any  interest  in  the 
Notice  from      .^i-Qperty,  is   presumed  to  have  notice  of  the   title  under 

dealing  with        i       i         J  '  i 

jhtful  o\\iier  which  such  possession  is  held :  thus,  Avhere  the  purchasers 
of  mines  entered  into  possession  under  the  agreement,  but 
never  took  a  conveyance,  a  subsequent  purchaser  of  the 
land,  ^\dthout  any  exception  of  the  minerals,  was  held  to 
have  notice  of  the  agreement  (t). 


in  possession. 


Notice  of 
occupier's 
interests 
from  fact  of 
occupation. 


So,  notice  of  the  land  being  in  the  occupation  of  a  person 
other  than  the  vendor,  has  been  held  to  be  notice  of  the 
occupier's  interest  ((?) ;  and  not  only  of  interests  connected 
with  the  tenancy,  but  also  of  interests  under  collateral 
agreements :  c.  g.,  an  agreement  for  the  sale  to  him  of  the 
fee  simple  (e) :  and  although  this  has  been  considered  an 
extreme  case  (/),  its  principle  has  been  recognised  and 
followed  ((/).  In  every  case  a  prudent  purchaser,  Avho  has 
notice  that  the  property  is  not  in  hand,  will  make  inquiry 
as  to  the  nature  and  extent  of  the  interest  of  the  occupying 
tenant ;  but  the  doctrine  that  notice  of  a  tenancy  is  notice 
of  the  tenant's  equities,  has  reference  merely  to  equities 
between  the  tenant  and  purchaser  after  completion  of  the 
contract ;  and  is  not  necessarily  notice  as  between  vendor  and 
purchaser,  so  as  to  affect  their  relative  rights  and  liabilities 
while  the  contract  is  still  iiicomplete  ili). 


So,  notice  that  the  occupier  holds  as  tenant  to  A.,  is  notice 
of  A.'s  title  (i).     So  notice  that  the  rents  are  received  by 


(r)  IMvm  V.  Powtll,  8  De  G.  M. 
&  G.  572  ;  and  see  the  remarks  of 
L.  J.  Knight  Bruce,  pp.  580,  581. 

{d)  Allen  V.  Anthony,  1  Mer.  282  ; 
Tnylor  v.  Stibhert,  2  Ves.  jun.  437, 
440  ;  Jliern  v.  Mill,  13  Ves.  120 ; 
Meux  V.  Malthy,  2  Sw.  281. 

(e)  Daniels  v.  Davison,  16  Ves. 
249  ;  17  Ves.  433,  and  Doufjlas  v. 
Whitterwronge,  16  Ves.  254,  cited. 
And  see  James  v.  Lichfield,  L.  E.  9 
Eq.  51  ;  Fhillips  v.  3fiUer,  L.  E.  9 
C.  P.  196  ;  but  see  now  Cakdlero  v. 


Jhuty,  L.  11.  9  Ch.  Ap.  447. 

(/)  Per  V.-C.  Wigrj.m,  1  Ha.  62  ; 
and  .see  2  Kuss.  &  M.  629,  and  Sug. 
762  ;  but  see  also  Penny  v.  Watts,  1 
Mac.  &  G.  150. 

(^r)  Bailey  v.  Richardson,  9  Ha. 
734  ;  Barnhart  v.  Ureenshiekh,  2  Eq. 
K.  1217  ;  P.  C. 

{h)  Caballero  v.  Hcnty,  L;  R.  9  Ch. 
Ap.  447  ;  and  ride  svjvd,  p.  452. 

(/)  Bailey  V.  Richardson,  9  Hai 
734. 
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A.,  is  notice  of  A.'s  title,  and  of  the  iiistrumciit  nndcr  wliich 
ho  claims  (/,),  and  of  the  character  in  wiiich  he  receives  .^ 
them  (J).  So,  notice  that  receipts  have  been  given  to,  and 
accepted  by,  the  vendor  for  an  annual  payment  as  "  rent," 
but  which  the  vendor  and  pin-chaser  claiming  undiT  him 
subsequently  contend  was  in  fact  a  rent-charge,  is  notice  to 
the  purchaser  of  the  payee's  title  to  the  freehold  {in). 


Chap.  XV 
Sect.  5. 


But  a  demise  of  property  "  as  the  same  was  late  in  the 
occupation  of  H.  C."  has  been  held  not  to  l)e  notice  of  an 
easement  to  Avhich  it  was  subject  during  H.  C.'s  tenancy  (/?) ; 
and  if  the  reference  were  to  an  existing  occupation  it  does 
not  seem  that  this  could  amount  to  notice  of  any  lights 
except  those  of  the  occupier.  So,  a  statement  in  the  par- 
ticular of  sale,  that  "  the  property  is  now,  or  lately  Avas,  in 
the  occupation  of  H.  R.  and  others,"  the  conditions  providing 
that  upon  completion  the  purchaser  was  to  be  let  into 
receipt  of  rents,  was  held  not  to  be  notice  of  the  property 
being  let  on  leases  for  lives  at  low  rents  (o) ;  but  in  this 
case  there  was  a  suppression  equivalent  to  misrepresentation. 

So,  notice  of  the  legal  estate  being  outstanding,  is  notice  Notice  of  kgnl 
of  the  trusts  on  which  it  is  held  (j)) :  and  notice  that  the  ojit'^taiKHn''^' 
title  deeds  are  in  the  possession  of  a  third  party,  is  notice  ^^^  t-tfect. 
of  any  chai'ge  he  has  upon  the  property  (7) :  so,  notice  that 
the  title  is  a  mortgage  title,  seems  to  be  notice  of   any 
dealings  by  the  mortgagee  with  the  mortgagor  which  may 
have  kept  alive  the  equity  of  redemption  (/■). 


(k)  Knif/ht  V.  Boinjcv,1o  Reav.  640. 

(0  ,S'.  C,  2  De  G.  &  Jo.  42L 

{m)  Att.-Gen.  v.  StcpJtcns,  1  K.  & 
J.  750  ;  reversed  on  other  points  4 
W.  R.  189  ;  6  De  G.  M.  &  G.  111. 

(/()  Marti/r  v.  Lawrence,  2  De  G. 
Jo.  (fc  S.  261 ;  dissoitiaitc  L.  J.  Kniyht 
Bruce,  and  qiitrre :  see  ton,  Po/dcii  v. 
Bastard,  L.  R.  1  Q.  B.  156. 

(o)  IIU(jJus  V.  Jones,  3  De  G.  F.  & 
Jo.  307. 

(2>)  Anon.,  Freeni.  Chi  Rep.  137. 


{</)  llirrn  V.  Min,  13  Ves.  ;  see  \\ 
122  ;  Ih-i/den  v.  Frost,  3  Myl.  &  C. 
1)70  ;  and  see  1  Ha.  61 ;  Worthiiif/ton 
V.  Morijan,  16  Slm.  547;  see  Suy; 
772.  In  order  to  create  a  good  eqiii- 
tahle  mortgage  by  deposit,  it  is  not 
necessary  that  all  the  material  title 
deeds  should  be  deposited.  Lacon  v. 
AUen,  3  Drew.  570  ;  Roberts  v.  Croft, 
2  De  G.  &  Jo.  1. 

(r)  St^e  Hansard  v.  llardu,  IS  Vcs. ; 
see  p.  462. 
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Purcha,ser 
held  to  have 
notice  of 
facts  wbich 
he  oULfht  to 
lia\e  known. 


So,  Avlicre  a  person,  entitled  only  for  life,  represente<l  that 
she  was  seised  in  fee,  and  conveyed  as  if  so  seised,  a  person 
claiming  under  her  for  valuable  consideration  was  held  to 
be  affected  with  notice ;  the  settlement  being  the  only  docu- 
ment under  which  she  could  claim  the  estate  (-s)-  And,  as 
observed  by  Lord  Lyndhurst  (f),  no  one  could  find  fault 
with  that  decision;  for  either  the  party  did  or  he  did  not 
investigate  the  title  ;  if  he  did  not,  he  was  guilty  of  great 
negligence;  if  he  did,  he  nuist  have  seen  that  the  party 
conveying  to  him  had  only  a  life  estate.  So,  a  lessee  (u), 
or  a  sub-lessee  (-c),  has  notice  of  the  title  of  the  immediate, 
and  (in  the  case  of  a  sub-lessee)  original  lessor  (^),  and  the 
mere  fact  that  he  is  preclude*!  either  1)}'  the  terms  of  the 
contract,  or  by  the  recent  statute  (c),  from  calling  for  the 
lessor's  title,  cannot,  it  is  conceived,  exempt  him  from  the 
consequences  of  notice. 


Where  deed  is 
executed  in 
an  unusual 
inannor. 


So,  a  person  has  been  held  to  be  affected  with  notice  of  a 
fraud  affectino-  a  deed,  and  which  the  unusual  manner  in 
which  it  was  executed  ought  to  have  suggested  to  his 
solicitor  (d):  so,  where  a  family  solicitor,  who  had  prepared  a 
marriage  settlement,  became  the  apparent  purchaser  of  the 
estate  under  a  fictitious  exercise  of  the  usual  power  of  sale, 
and  subsequently  executed  insti-uments  purporting  to  vest 
the  estate  in  the  husband,  and  then,  as  the  husband's 
solicitor,  applied  for  a  loan  on  mortgage,  and  delivered  an 
abstract  of  the  title  as  above  referred  to,  and  indorsed  in 
the  usual  way  with  his  name  as  solicitor,  it  Avas  held  that 
the  purchaser  had    implied  notice   of  his  having  been   the 


{.•<)  Jarlsoii  V.  liovr,  2  Sim.  &  St. 
47"2  and  475  ;  and  see  Jiodili/  v.  ll'(7- 
Hamy,  3  J.  &  L.  1  ;  and  me  Pcto  \: 
Jlummond,  30  Beav.  40'). 

(0  1  Phil.  2r).'j;  and  see  V.C 
\Vi<,Tanrs  remarks  in  Ni-csom  v.  Clnrk- 
son,  2  Ha.  173. 

(//)  Att.-Gev.  V.  /liii'lhdiinc,  17  Ves. 
293  ;  Butler  v.  Lord  Porlarliii;/t')ii, 
]  Dm.  &  W.  20  ;  Att.-Oci).  v.  Ifalf, 
10  Beav,  388. 


(.'•)  Steed  man  v.  Poole,  6  Ha.  193  ; 
and  see  i'osscr  v.  Colliinjc,  3  Myl.  & 
K.  283. 

('/)  See  a.'*  to  affording  a  sufficient 
opportunity  for  examination,  Brumjil 
V.  Morton,  3  Jvir.  N.  S.  1198. 

(-.)  37  &  38  Vict.  c.  78,  s.  2. 

{a)  Kenned)/  v.  Green,  3  Myl,  &  K. 
C99  ;  OreenShide  v.  Dare,  20  Beav. 
28  J. 
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solicitor  Avlu)  ])rcpare(l  the  settlciiicnt,  ami  cil'  tli<'  iric^tilaiil  \-      niaj..  X\'. 
of    the  nuuiinal    purchase  (?>):  so,    where    a    jmrcliascr  had    __l!^' 
notice  of  another  person  having  a  iiiil''iiiciit  or  warrant  of  Wl>«re  pur- 

'■  o         .1       >  cliaser,  iiaviiig 

attoi'ney,   atlectiiie'  the  estate,    ami   retVaiiie<l    IVmhi    niakiiiL;'  uoticu  of 

.      '    .         ,  1111  1         ui  1    ii        •  1  chum,  iibKtaiua 

any  in(|uuy,  he  was  nokl  bound  ;  although  tlie  nicunibrance  hom  iiuniiry. 
was  in  fact  a  niortgagc  (e)  :  and,  as  a  general  rule,  if  a 
person  knows  that  another  has  or  claims  an  interest  in  the 
property  for  which  he  is  dealing,  ho  ought  to  inquire  what 
that  interest  is  ;  and  if  he  omit  to  do  so,  he  may  be  bound, 
although  the  notice  was  inaccurate  as  to  the  particulars  or 
extent  of  such  interest  (d) :  c.  (j.,  a  purchaser,  having  notice 
that  a  legatee  had  released  the  executrix  i'rom  a  legacy,  and 
that,  III  lien  thereof,  the  latter  had  by  will  devised  a  free- 
hold estate  to  such  legatee,  was  held  to  have  notice  of  such 
devise  being  pursuant  to  a  written  agreement  between  the 
parties  (e) :  so,  where  a  mortgagee  or  purchaser  is  in- 
formed that  there  are  charges  on  the  property,  and  he  is 
aware  of  the  existence  of  certain  charges,  but  neglects, 
without  any  fraudulent  motive,  to  make  further  incpiiry,  he 
is  liable  to  be  fixed  with  notice  of  all  charges  the  existence 
of  which  he  might  have  learnt  if  he  had  made  the  in-  Where  he 
quiry  (/):  so  {[/),  a  mortgagee  not  inquiring  for  the  deeds  "n'^jlnv  for  the 
has  been  postponed  to  a  prior  equitable  incumbrancer,  upon  ^^^^^  tleeds. 
the  ground  (A)  of  his  having  purposely  al)stained  from 
making  incjuiry,  the  mortgage  being  for  securing  a  pre- 
existing debt ;  that,  in  short,  there  was  wilful  blimlness : 
and  it  has  been  held,  in  some  cases,  that  the  mere  omissicm 
to  ask  for  the  deeds  may  be  sufficient  to  postpone  a 
mortgagee  or  purchaser  to  the  equitable  lien  of  the  actual 
holder  (i) ;  although  the  case  is  different  if  a  bond  fiih> 
in(|uiry  is  made,  and  a  reasonaf»le  excuse  given,  for  their 
non-production  (/■). 

{h)  Rohiiisna  V.  Bn'ujs,  1   Sm.  &  G.  (//)  Wliithrcad  v.  Junhni,  1  Y.  .1  C. 

1S8.  oO'J. 

(r)  TuijUr  V.  Balca;  5  Tri.  301  [h)  1  Tli.  255. 

{d)  See  Gihsjii  v.  Lrjo,  C  Ha.  124.  (/)   Worlhin'jtoa  v.  Moryan,  IG  Sim. 

(c)  Penny  v.    WatU,  1    Mac.    &    (r.  f)!?;  Hewitt  \.  Loosemore,*)  lia..  A\9, 

150,  l.'iS.  458  ;    I'do    v.   Ilummond,   30    Uimv. 

(/)  Jones  V.  lIV/'M.a.s  21  Beav.  17,  SCI  ;  S  .Tnr.  X.  S.  550. 

59.  {h)  Hdvitt  V   Lot>!<ihiirc,  id,i  finr<)  ; 
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a  marriage  .settlement  of  land  in  Middlesex,  to  examine  the 
earlier  title,  Avas  held  sufficient  to  postpone  the  settlement 
to  a  prior  unregistered  chai-ge  (/) ;  hut  in  a  recent  case  in 
the  House  of  Lords,  Avhere  the  authorities  -were  fully  re- 
viewed, it  was  held  that  the  omission  of  the  solicitor  of  a 
legal  mortgagee  to  require  production  of  the  title  deeds, 
where  a  reasonable  excuse  was  given  for  thi-ir  non-produc- 
tion, was  insufficient  to  postpone  the  legal  mortgagee  to  a 
prior  equita1)le  incuml)rancer  (r;i)  ;  and  it  seems  to  he  now 
well  settled  that,  although  the  omission  to  call  for  the  deeds 
may  be  evidence  of  a  design,  inconsistent  with  bond  fide 
dealing  ()i),  to  avoid  knowledge  of  the  true  state  of  the 
title,  yet  it  does  not  of  itself  amount  to  constructive  notice, 
except  under  circumstances  from  which  a  fraudulent  inten- 
tion must  be  presumed  (o). 

In  one  case  mortgagees  who  allowed  the  moitgagor  to 
retain  the  deeds,  in  order  to  enable  him  to  raise  a  .specified 
sum,  in  priority  to  their  mortgage,  were  postponed  to  a 
subsequent  incumbrancer  l)e3'ond  the  specified  limit,  who 
obtained  possession  of  the  deeds  without  notice  of  the  prior 
claim  {:p) :  so,  a  mortgagee  having  notice  that  a  bill,  which 
formed  part  of  the  consideration  for  the  purchase  of  the 
estate  by  the  mortgagor,  remained  unpaid,  has  been  held 
bound  to  inquire  whether  the  vendor  has  any  lien  on  the 
estate  ;  the  deed  of  conveyance  leaving  the  point  doubt- 
Where  he  has    ful  (q)  :  SO,  a  purchaser  dealing  with  trustees  for  sale  at  a 

reason  to  sus-        .  ^  .  ,  ,.  „.,  ti-t^ 

pect  a  breach     time  or  mider  cu'cumstanccs  suggestive  of  tJie  probability 
of  trust,  ^^£  ^i^g  ^^^^  being  a  breach  of  trust,  is  bound  to  in(|uirc  and 

Espin  V.   rcmherton,  4  Drew.  333  ;  3  Banh  v.  Earry,  ul'i  sujirci. 

De  G.  &  Jo.  .547  ;  Jfop'jood  v.  Ernest,  (»)  Ratdiffc  v.  Barnnnl,  I>.  \\.  6  Ch. 

3  De  G.  Jo.  &  S.  116  ;  au.l  rldt  i„fm  Ap.  652. 

p.  799.  (p)  Lloyd  v.  Atlicood,  3  De  G.  &  J". 

(I)  Wonaahl  v.  MailUind,  35  L.  J.  614;  Smith  v.  Evans,   28  Beav,  59  ; 

(Ch.)  69  ;  but  see  comments  on  this  and  see  Carter  v.  Carter,  3  K.  &  Jo. 

case  in  A'jra  Bank  v.  Barry,  L.  E.  7  646  ;  Stack/iouse  v.  Lady  Jersey,  1  J. 

K.  &  Ir.  Ap.  135.  &  H.  721. 

(m)  A'jra  Bank  v.  Barry,  uhi  ivpra.  (7)  Frail  v.  El'.iif,  16  Beav.  350. 

(/()   Per    Lord   Selbonic,  in   Jyra 
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see  whctlicr  any  such  l)reacli  is  in  fact  being  committed  (r) : 
so,  a  purchaser,  buying  land  with  a  short  title  under  special 
conditions,  has  been  held  to  bo  affected  with  notice  of  a 
vendor's  lien  under  a  sale  prior  to  the  stipulated  conunence- 
ment  of  title  (.s)  :  so,  the  mere  omission,  on  the  part  of  a 
lessee  to  inquire  whether  there  are  any  restrictive  covenants 
affecting  the  property,  has  been  held  sufficient,  even  in  the 
case  of  a  mere  yearly  tenant,  to  fix  him  with  notice  of  the 
existence  of  such  a  covenant  (f).  Whether  the  circumstance 
that  a  bill  of  exchange  is  made  payable  to  the  order  of  a 
married  woman  is  notice  that  it  relates  to  her  separate 
estate,  appears  doubtful  (ic). 


Chap.  XV. 
Sect.  .''). 


pm-cliasfcr  is 
not  affected 
with  notice. 


But,  on  the  other  hand,  a  private  Act  of  Parliament,  or  a  Ca.se.s  in 
private  Act  made  public  (.r),  is  not,  in  itself,  notice  to  a 
purchaser:  nor  is  registration  of  a  deed,  &c.,  in  a  county 
register  ([/),  nor  registration  of  a  judgment  at  the  Common 
Pleas  (z),  nor  the  entry  of  a  document  on  the  court  rolls  of  a 
manor  (((),  notice,  iniless  he  make  a  search  extending  over  a 
period  comprising  the  entry  in  the  register  or  court  rolls  (as 
the  case  may  be)  :  nor  is  a  commission  of  bankruptcy,  nor  a 
vesting  order  in  insolvency,  in  itself  notice  (h),  although 
gazetted  (c) ;  nor  is  a  decree  in  a  Court  of  Equity  ('/),  nor  a 


(?■)  Stroufjldn  V.  Ansh'ij,  1  De  G. 
M.  &  G.  635. 

(«)  Peto  V.  Ilammoud,  30  Beav.  508; 
8  Jur.  N.  S.  550  ;  MorJand  v.  Cooh, 
L.  Pt.  6  Eq.  252.  See  Smith  v.  Evans, 
28  Beav.  59,  as  to  how  the  lien  may 
be  lost  by  the  vendor's  acijuiescence. 

(0  Wdson  V.  Hart,  L.  E.  1  Ch. 
Ap.  463 ;  and  see  Parker  v.  Wlnjte 
1  H.  &  M.  167  ;  FeUdeii  v.  Slater, 
L.  R.  7  Eq.  523  ;  but  see  and  com- 
pare Carter  v.  WUJiams,  L.  E.  9  Eq. 
678. 

{it)  Daiv&on  v.  Prince,  2  De  G.  & 
Jo.  41. 

(x)  3  Bos.  &  P.  578  ;  Hug.  758  ; 
Sec  Daicsoii  v.  Paver,  5  Ha.  415. 

(y)  Hodrjson  v.  Dean,  2  Sim.  &  St. 
221  ;  affirmed,  see  Sug.  761.  Query 
the  remark  contra,  in  Ford  v.  Whitcj 


16  Beav.  124. 

(.:)  See  and  consider  2  &  3  Vict. 
c.  11,  s.  5. 

(rt)  Biifjden  V.  Bi[/nold,  2  Y.  &  C. 
C.  C.  377  ;  and  see  Lane  v.  Jachson, 
20  Beav.  535. 

{h)  See  liitcheox  v.  Sedtjtflcl;  on 
api)eal,  Sug.  762 ;  Jie  Atkinson,  2 
Do  G.  M.  &  G.  140  ;  Cannan  v.  South 
E.  R.  Co.,  7  Exch.  843  :  and  see,  a.s 
to  notice.  Pike  v,  Stephens,  12  Q.  B. 
465  ;  Pennell  v.  Stephens,  7  C.  B. 
987  ;  Green  v.  Laurie,  1  Exch.  335  ; 
lie  Darr's  Trusts,  i  K.  &  Jo.  219,  and 
cases  cited  :  notice  to  a  solicitor's 
clerk  held  insufticient. 

((•)  Soiverli/  v.  Brooks,  4  B.  k  Aid. 
523. 

((?)  Sug.  760. 


872  EFFECT   OF   CONVF.YAKCE    ON 

Chap.  XV.      //*)  ji>^ /?(?(' /•(.<?,  unless  registered  in  the  (.'oiiit  of  tlie  Comnion 
'  Pleas  ((') ;  although  in  all  these  cases  the  purchaser  lias  tho 


means  of  acquiring  notice. 
As  to //^  The  general  doctrine  of  lis  lycndcns   lias   already  been 

pendms.  ,  „   ,,  •11 

Bellami  v  referred  to ;  but  requires  to  be  more  careiully  considered. 

Saline.  In  Bellamy  v.  Sabine  (J),  the  principles  on  which  the  doctrine 

depends  were  fully  discussed.  The  circumstances  were  shortly 
these  :  In  1827,  A.,  a  tenant  for  life,  sold  his  life  estate  to  B., 
tenant  in  tail  in  remainder ;  shortly  afterwards,  B.  suffered  a 
recovery,  and  sold  the  estate  to  (A  in  fee  ;  in  1828  B.  died, 
leaving  D.  his  heir-at-law,  Avho,  if  no  recovery  had  been 
suffered  by  B.,  would  have  been  next  tenant  in  tail.  D.,  in 
1830,  filed  a  bill  against  A.  and  C.  to  set  aside  both  sale 
transactions,  on  the  ground  of  fraud.  Pending  the  suit,  and 
before  a  decree  was  made,  C.  mortgaged  part  of  the  estate 
to  E.  In  1835  a  decree  was  made,  dismissing  the  bill  against 
A.,  but  setting  aside  the  sale  to  C.  as  fraudulent,  and  direct- 
ing a  reconveyance  from  C.  to  D.  free  from  incumbrances, 
on  payment  of  what  should  be  found  due  from  D.  to  C. 
Subsequently,  A.,  who  had  not  received  his  purchase-money, 
filed  a  bill  against  D.,  C,  and  C.'s  incumbrancers,  for  specific 
performance  of  his  conti'act,  and  the  question  was  as  to  the 
light  of  priority  between  A.  for  his  unpaid  purchase-money, 
and  E.  the  mortgagee  'pendente  lite  for  his  mortgage  debt. 
V.-C.  Wood,  on  the  ground  that  a  person  who  buys  pending 
a  suit  is  to  be  bound  by  the  result  in  the  same  way  as  if  he 
had  been  a  party  to  it  {</),  postponed  the  claim  of  E.  to  that 
of  A.:  but,  on  appeal  to  the  full  Court,  Lord  Cranworth,  after 
reviewing  the  earlier  authorities,  rested  the  doctrine,  not  on 
the  ground  of  implied  notice;  the  consequence  of  which  might 
be  that  the  person  affected  with  notice  is  affected  with  notice 
of  everything  reasonably  deducible  from  or  appearing  in  the 
suit ;  but  on  the  ground  that  a  litigant  party  cannot,  pending 
the  litigation,  confer  any  right  to  the  property  in  dispute,  so 

(e)  2  &  3  Vict.  c.  11,  s.  7.  (y)  See  shorthand  writer's  note  of 

(/)  3  Jnr.  X.  S.  9i3  ;  1  De   G.  &       the  V.r'.V  jiulgment,  3   Jur,  N.    S. 
Jo.  566.  94:3. 


ADVERSE    lUOHTS   Op   TIIIIM)   PARTIES.  S?:^ 

as  to  pivjudice  til.'  oppusitc  party  ;  and   li.M   tliui  l]„.  p^n-      flu,..  XV. 

dency  of  D.'s  suit  against  A.  and  C*.  did  not  amount  to  notice       ""^'^-  ''• 

of  the  CfpiitaLlc  rights  of  A.  against  0. :  and  Lord  Justice 

Turner  also  laid  it  down  that  the  doctrine  is  not  founded 

upon  any  of  the  peculiar  tenets  of  a  Court  of  Equity  as  to 

imj^lied   or  constructive  notice;    but  that  it  is  a  doctrine 

which  prevails  alike  both  at  Law  and  in  Et^uity  ;  I'estino-  on 

this  foundation,  vh.,  that  it  would  be  impossible  that  any 

action  or  suit  could  be  brought  to  a  successful  termination, 

if  alienation  j)e?u7e»/c  lite  were  pcnnitted  to  prevail. 

This  case  seems  to  have  established   the  rule,  that  lis  rvemarkson 
2:>endens  does  not  affect  a  defendant  with  notice  of  the  plain-  ^^'^  ''"^*""''- 
tiff's  rights,  other  than  those  asserted  in  the  pending  liti- 
gation.    Of  course,  where  the  plaintiff  claims  no  interest  in 
the  property,  as  in  an  interpleader  suit,  the  pendency  of  the 
suit  will  protect  the  interests  of  the  defendants  inter  se.     In 
one  case  (h),  where  the  deficiency  of  the  testator's  personal 
estate  was  raiseable  out  of  two  real  estates  separately  devised 
to  A.  and  B.,  and  an  order  was  made  in  184G,  in  a  creditor's 
administration  suit,  for  the  sale  of  A.'s  estate  alone  without 
prejudice  to  his  right  of  contribution  against  B.'s  estate,  and 
in  1852  the  suit  was  registered  as  a  Vis  pendens,  and  shortly 
afterwards  B.  mortgaged  to  C.  who  had  notice  of  A.'s  claim, 
it  was  held  that  there  was  a  Us  jjendens  as  regarded  A.'s 
rights,  and  that  C.'s  claliii  must  l^e  postponed  thereto.     But 
in  this  case  the  Court  had  made  a  decree  in  favour  of  one 
defendant  as  against  his  co-defendant,  before  the  registration 
of  the  lis  i^endens  and  the  creation  of  the  mortgage;  which 
sufficiently  distinguishes  it  from  Bellamy  v.  Saline;  and 
justifies  Lord  Romilly's  decision,  that  a  purchaser,  having 
notice  of  a  registered  lis  pendens,  must  be  taken  to  have 
notice  also  that  the  Court  had  made  a  decree,   that  one 
defendant  had  a  right  to  stand  in  the  place  of  another  (/). 

So,  notice  of  a  past  tenancy  is  no  notice  of  the  tenant's  Notice  of  a 

l>a'-t  tenancy ; 

(It)  Ttjhr  V.  Thnmas,  25  Beav.  47.  comments,  Sue;-.  V.  &  P.  7C0. 

(/)   But    see    Lord   St.  Leonards' 

VOL.  Ti.  :5 
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EFFECT  OF  CONVEYANCE   ON 


Chap.  XV 
Sect.  5. 


of  a  lease, 


cquitaltlo  interests  (/•) ;  nor  is  a  purchaser  from  a  derivativo 
lessee  afieeted  ^vith  constructive  notice  of  peculiar  and 
unusual  covenants  in  the  original  lease  (/) ;  nor,  although  a 
purchaser  of  a  lease  is  bound  to  know  from  whom  the  lessor 
derived  his  title,  is  he  affected  with  notice  of  all  the  circum- 
stances under  which  he  so  derived  it  (m) ;  but  if  he  buy 
under  an  engagement  not  to  call  for  his  lessor's  title,  he  will 
have  imputed  to  him  all  the  knowledge,  which,  by  prudent 
inquiry,  ho  might  have  obtained  (/i).  Notice  of  a  lease  is 
not,  it  would  seem,  notice  of  collateral  facts  mentioned  in  the 
lease  (o) :  and  in  order  to  fix  notice,  there  ought  to  be  a 
reasonable  opportunity  for  examining  the  lease  d)), 


What  inqiiir}' 
should  lie 
made  on  inir- 
chasing  from 
trustees, 


So,  where  a  sale  by  fiduciary  vendors  is  apparently  regular, 
a  purchaser  need  not  inquire  into  collateral  f^uestions — 
such  as  the  mode  in  which  the  sale  has  been  conducted  (q), 
• — although  he  will  be  affected  with  notice  of  a  breach  of 
trust  clearly  deducible  from  facts  appearing  on  the  face  of 
the  assurance  (/■)  or  suggesting  inquiry  (.s):  so  notice  of  a 
tenancy  is  not  constructive  notice  of  the  lessor's  title  (t) :  nor, 
where  the  vendor  is  himself  the  tenant,  and  has  acknowledged 
payment  of  the  purchase-money  both  in  the  body  of  the 
conveyance  and  by  the  usual  indorsed  receipt,  is  the  tenancy 
notice  of  his  lien  for  any  part  thereof  which  may  in  fact 
remain  unpaid  (it) :  nor  will  a  hondjide  purchaser,  otherwise 
without  notice,  be  affected  by  the  mere  circumstance  of  the 


{1}  Miles  V.  Lu,i(jJe)j,  1  Rusfs.  &  M. 
39  ;  and  see  Martyr  v,  Lawrence,  2 
De  G.  Jo.  &  S.  261  ;  and  vide  supra, 
pp.  452,  866. 

{I)  See  Ilanliiry  v.  Litclijhld,  2 
Jklyl.  &  K.  C33,  and  1  Ha.  62  ;  Wil- 
hrultuTii  V.  Livesei/,  18  Beav.  209. 

(ill)  Att.-Ckn.  V.  Bad-house,  17  Vei?. 
293. 

(n)  Rohson  v.  Flitjht,  11  Jur.  N.  S. 
147;  34  Beav.  118. 

(o)  See  DarUiiijton  v.  llamUton, 
Kay,  556. 

{p)  Brumfit  V.  Mortvn,  3  Jur.  X.  S. 
1198, 


iq)  See  Borcll  v.  Dana,  2  Ha.  440^ 
450.  So,  as  regards  a  purchase  by 
trustees ;  see  Ware  v.  Lord  Bf/mont, 
4  De  G.  M.  &  G.  460. 

(r)  See  Att.-Gen.  v.  Pargeter,  6 
Beav.  150  ;  and  Ker  v.  Lord  Dun- 
fjannon,  1  Dru.  &  W.  509,  542. 

(s)  Boursot  V.  i<avarje,  L.  E.  2  Eq. 
134. 

{t)  Sug.  762.  Bariihart  v.  Green- 
shields,  2  Eq.  R.  1217  :  see  and  dis- 
tinguish Baih'ij  V.  Ricliardson,  9  Ha. 
731. 

(u)  See  TlVnVcv.  Wah^ehl,  7  Sim. 
401. 


Ain'KlWK   RRiliTS   UV   TllUtl)    I'AKTiES. 


ST 


vendor  having  been  out  of  possession  for  many,  years  (x)  :     Chap.  XV. 
nor  (loos  the  mere  absence  of  the  title  deeds  seem  in  itself  to        Sect  5. 
be  notice  of  the  interest  of  the  lierson  holdinn-  them  (>/)  •  •^'»*'="ce  of 

^  '■  ^  \.7/  '    title  dee(l«, 

although  it  may  be  otherwise  if  their  absence  is  not  explained  'i"w  far  notice, 
or  accounted  for  (:)  :  nor  does  notice  of  the  preparation  of  a 
draft  seem  in  itself  to  be  notice  of  tlie  executed  deed  (ji.)  :  noi-, 
on  the  purchase  of  A.,  one  of  two  adjoining  estates  be- 
longing to  the  same  owner,  is  notice  of  building  covenants 
entered  into  by  such  owner  with  a  mortgagee  of  the  adjoinino- 
estate  B.,  notice  of  the  expenditure  on  both  estates  of  money 
wdiich,  under  the  covenant,  ought  to  have  been  expended  on 
B.  exclusively  (h).  So,  in  a  recent  case,  slight  discrepancies 
in  the  plans  on  the  deeds  which,  if  inquired  into,  mio-ht 
have  led  to  the  detection  of  a  fraudulent  dealing  with  the 
propert}'',  were  held  not  to  be  constructive  notice  of  it  (r). 

It  can  hardly  be  doubted,  that  the  mere  fact  of  attestino"  Attesting 
the  execution  of  a  deed  will  not  fix  the  witness  with  notice 
of  its  contents  (d) ;  nor  where  a  purchaser  is  informed  of  the 
existence  of  an  instrument  wdiich  may,  but  docs  not  neces- 
sarily, affect  the  property,  and  he  is  assured  that  the  instru- 
ment does  not  affect  that  property,  but  relates  to  other 
property,  and  he,  acting  fairly  and  honestly,  believes  such 
statement,  and  it  turns  out  that  he  is  misled,  and  that  the 
instrument  does  relate  to  the  property,  will  he  be  fixed  with 
a  notice  of  its  contents  (c) :  and  it  has  even  been  held  that 


witness  not 
fixed  with 
notice  of  con- 
tents of  lie  -'l. 


(:c)  See  OxwicJc  v.  Plumer,  Bac.  Ab. 
Mortgage  (E.),  s.  3  ;  and  see  1  Ha. 
63. 

(y)  Plamh  v.  Flnltt,  2  Anstr.  432  ; 
Emus  V.  Bichidl,  6  Ves.  174 ;  and 
see  1  Ha.  G3,  and  5  Ha.  279. 

(-)  Worthlnrjton  v.  Morgan,  16 
Sim.  547  ;  Ileultt  v.  Zooscmorc,  449, 
458  ;  see  Drydcn  v.  Frost,  3  Myl.  & 
C.  670  ;  Atterhurij  v.  WaUis,  2  Jur. 
N.  S.  343;  reversed,  ibid.  1177; 
Pcto  V.  Hammond,  30  Beav.  495  ;  8 
Jur.  N.  S.  550  ;  but  see  and  consider 
Afjra  Bank  v.  Barry,  L.  R.  7  E.  &  Ir. 
Ap.  135,  and  cases  there  cited  ;  and 
ride  sitjira,  p.  809. 


('()  See  Cotliay  v.  Sydenham,  2  Bro, 
C.  C.  391. 

(h)  Harry  man  v.  CoUtns,18  Beav.  19. 

(r)  Hunter  v.  Walters,  L.  11.  7  Ch. 
Ap.  75. 

{d)  Bedcti  v.  CordJey,  1  Bro.  C.  C. 
357  ;  Wdford  v.  Beerchj,  1  Ves.  S.  7  ; 
Hug.  781  ;  Small  v.  t'lirrie,  2  Dre. 
115  ;  and  see  Hunter  v.  Walters,  L.  IX. 
7  Ch.  Ap.  75. 

(t)  See  Jones  v.  Smith,  1  Ph.  244, 
253  ;  and  see  Wist  v.  Reid,  2  Ha. 
2G0  ;  Atterhury  v.  WaUis,  2  Jur. 
N.  S.  343;  reversed,  ibid.  1177; 
A'jra  Bank  v.  Barry,  L.  R.  9  E.  &  Ir. 
Ap.  135,  and  ca.scs  there  cited. 
jc  8 
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EFFECT   or   CONVEYANCE   ON 


Chap.  XV. 
Sect.  5. 


Eecitals,  how 
far  notice. 


General 
notice  of  a 
document, 
when  insuffi- 
cient. 


wliere  he  is  aware  that  th<>  instriinient  aftects  the  property, 
and  he  has  not  avaihMl  liiniself  of  the  opportunity  of  ex- 
amining it,  that  he  is  not  affected  with  notice,  if  he,  in 
o-ood  faith,  relies  on  the  vendor's  statement  of  its  con- 
tents  (/) :  but  it  is  the  clear  duty  of  the  purchaser  in  such 
a  case  to  satisfy  himsL'lf,  l.y  liaving  the  deed  examined 
on  his  behalf;  and  this  decision  must  be  cautiously 
followed  {()). 

Nor  will  a  purchaser  l)e  affected  l^y  an  ambiguous  re- 
cital (A) ;  though,  as  we  have  seen,  an  erroneous  recital  of  an 
instrument  may  fix  him  with  knowledge  of  its  true  contents, 
if  he  has  had  the  opportunity  of  testing  it  (/) ;  nor  is  he 
bound  by  circumstances  inducing  merely  a  suspicion  of 
fraud  (/•) ;  or  by  the  usual  trusts  of  a  term  assigned  to  attend 
the  inheritance  (/),  where  no  reference  is  made  to  any 
particular  instrument  or  course  of  limitations  :  so,  notice  of 
there  being  a  change  in  the  solicitors  vdio  are  professionally 
to  represent  a  particular  interest,  is  not,  in  itself,  notice  of  a 
change  in  the  ownership  of  such  interest  (///) :  so,  although 
mere  general  notice  of  an  instrument  is  sufficient  to  fix  the 
purchaser  with  notice,  it  w^ill  l;)e  otherwise  wdiere  it  is 
accompanied  by  an  erroneous  specific  statement  of  the 
contents  of  sucli  instruments  {a). 

In  a  modern  case,  wdiere  the  legatee  of  a  legacy  charged 
on  land,  assigned  it  for  value,  and  then,  without  the  con- 
currence of  the  assignee,  joined  in  mortgaging  the  estates 
first  to  A.  and  then  to  B.,  the  latter  mortgage  being  expressed 
to  be  "  subject  to  prior  incumbrances,"  but  B.  had  no  notice 
of  the  assignment  of  the  legacy,  and  the  mortgagors  did  not 
appear  to  have  intended  to  include  it  among  "  prior  incum- 
brances," B.  was  hel'l  to  have  priority  of  the  assignee  (o). 

(/)  Cux  V.  Corcnton,  31   Beav.  378. 

(tj)  See  1  Ph.  253  ;  and  tide  supra, 
p.  870. 

(h)  Kenncy  v.  Browne,  3  Ridg.  P. 
C.  512  ;  and  see  2  Ha.  175. 

(/)  See  7/oj)e  v.  Liddell,  21  Eeav. 
183  ;  and  vide  suprd,  p.  8C4. 

(1-)   Sug.    779;     M'Qucen    v.   Far- 


qiiJiar,  11  Ves.  467;  and  see  C'och'oft 
V.  ^-^^xtcUffc,  2  Jur.  N.  S.  323. 

(/)  Sug.  779. 

(//!)  West  V.  lieUl,  2  Ha.  249. 

(//)  lie  Br'iijhfs  Trusts,  21  Beav. 
434,  and  vide  svj^rd,  p.  843. 

(o)  Greenuvod  v.  ChvrcJtill,  C  Beav. 
314. 


ADVERSE   RiGHtS   OF   Tlill!!)    nAUtU-X  sT* 

And  it  appears  that,  as  a  gouoial   lulc,  llic  nirre  omission      ('h:\\>.  XV. 
to   pursue    in(piiries    to    tlic    extent    to    which    a   prudent,         /''^ '  ^'_ 
cautious,  and  Vv'ary  person  would  ordinarily  extend  them,  is  I'urclnwcr, 

.  ,  ,    .  whttlii.T 

not,  in  itself,  sufticient  to  fix  a  bond  Jide  purchaser  with  J»ouii(l  to 
notice  of  Avhat  lie  might  have  ascertained  by  pursuing  such  caution. 
in(j[uiries  {p) :  the  fact  of  the  conveyance  being  in  considera- 
tion of  a  pre-existing  debt,  would,  of  course,  induce  a  doubt 
whether  tlie  purchaser  were  acting  bond  Jide ;  and  the 
omission  to  in(j[uire  after  the  title  deeds  of  a  property,  unless 
otherwise  satisfactorily  explaine<l  (7),  would  probably  be 
attributed  to  a  suspicion  that  the  im^uiry  if  made  would 
lead  to  disclosures  affecting  the  title  (/■). 


Where  A.,  a  solicitor,  mortgaged  property  to  B.,  his  client,  Whether  \m 
and  handed  over  to  him  a  bundle  of  documents  which  he  examine  the 
falsely  represented  to   be   the   title  deeds,  and  afterwards  -l^e-Li  sufficient 

J         i-  'to  postpouu 

sold  the  property  to  C,  and  delivered  to  him  the  title  tim. 
deeds  Avhich  he  had  fraudulently  retained,  it  was  hel<l 
that  B.'s  negligence  in  not  examining  the  parcel  of  deeds 
was  not  sufficient  to  postpone  him  to  C.  («) :  so,  where  the 
earlier  title  deeds  were  deposited  with  A.,  and  the  later  with 
B.,  as  securities  for  moneys  severally  advanced  Ijy  them,  A.'s 
deposit  being  prior  in  point  of  time,  it  was  held  that  A.'s 
omission  to  call  for  the  later  deeds,  which  alone  showed  any 
title  in  the  mortgagor,  did  not  postpone  his  security  to  that 
of  B.  [f] :  so,  the  omission  of  a  transferee  of  a  mortgage  to 
give  notice  of  the  transfer  to  the  mortgagor,  Avho  has,  for 
Avant  of  such  notice,  dealt  with  the  original  mortgagees  as  if 
they  were  still  his  creditors,  has  been  held  not  to  prejudice 
the  transferee's  right  of  foreclosure  ((?). 

{p)   See   1  Phil.  257  ;   1  J.  &  L.  Mac.  &  G.  150. 
441 ;  Sug.  772,  775  ;   A<jra  Bank  v.  (s)  Ilunt  v.  Elms,  28  Beav.  631  } 

Barnj,  L.  E.  7  E.  &  Ir.  Ap.  135.  affirmed,  2  De  G.  F.  &  Jo.  578  ;  Jial- 

(q)   See  Af/ra  Bank  v.  Bavri/,  vU  d'lffc  v.  Barnard,  uU  soprh ;  and  ride 

supra,  and  Ratdiffc  v.  Barnard,  L.  R.  mq^ra,  p.  870. 
6  Ch.  Ap.  652.  (t)   Bohcrts  v.    t'roff,  2   De   G.   & 

(r)  Hewitt  V.  Looaonorv,  9  Ha.  458;  Jo.  1. 
and  see    Worthinjton  v.  Morijan,  16  (")  W'dhinjton  v.  Tate,  L.  li.  4  Ch. 

Sim.  517  i    and  Puuuj   v.    ]yoUs,   1  Ap.  2SS. 
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EFFECT  OF  CONVEYANCE  ON 


Chap.  XV. 
Sect.  5. 

Notice  to 
counsel, 
Kolicit<n'  or 
a^f  nt  is 
notice  to 
jiurchasur. 


Althougb 
solicitor,  &c., 
is  employed 
by  l)oth 
parties,  or  i;? 
himself  the 
vendor. 


The  piu'cliaser,  (altlioiigli  an  infant  purchasing  under  the 
sanction  of  a  CV)Uit  of  Equity  (rr),  is  bound  by  notice  to  his 
counsel  (//),  solicitor,  or  agent  (s),  or,  perhaps,  trustee  (^0,  if 
ac(iuircd  either  in  the  same  transaction  (/>),  or  in  a  prior 
transaction,  but  under  eirciuustances  ^vhich  satisfy  the  Court 
that  the  notice  must  have  been  recollected  (e).  The  pre- 
sumption against  such  recollection,  would,  no  doubt,  be 
stronoer  in  the  case  of  counsel  than  of  a  solicitor  ((?) ;  and, 
even  as  respects  a  solicitor,  there  seems  to  be  a  ditticulty  in 
holding  that  a  purchaser,  employing  one  who  has  not  acted 
for  the  vendor,  can  be  affected  by  notice  acquired  by  him 
previous  to  retainer  (c).  In  one  case,  where  an  annuity 
deed  was  prepared  by  the  grantee's  solicitor,  containing  a 
covenant  by  the  grantor  that  the  property  was  free  from 
other  incundjrances,  the  grantee  was  held  not  to  have  con- 
structive notice  of  an  undisclosed  mortgage  which  his 
solicitor,  in  conjunction  with  other  persons,  had  upon  the 
property  {/'). 

In  the  third  edition  of  this  work  it  was  stated  that,  as  a 
general  rule,  the  purchaser  is  equally  affected  with  notice, 
although  the  solicitor,  kc,  be  also  employed  by  the  vendor  (g), 
or  be  himself  the  vendor  (//) ;  but  later  decisions  have  some- 


(x)  Toulm'ia  v.  I^tecre,  3  Mer.  -210. 

(y)  Sheldon  v.  Cox,  Amb.  624. 

(z)  Toulnun  v.  Stecre,  nbi  siqvd, 
Coolcson  V,  Lcc,  23  L.  J.  Ch.  473  ; 
Wdkins  V.  Slhlqi,  9  Jur.  N.  S.  888. 

{ft)  Wuc  V.  TlVsc,  2  J.  &  L.  403. 

(b)  Brotherton  v.  JIatt,  2  Vern.  574  ; 
loKthcr  V.  Carlton,  2  Atk.  242  ; 
Wilde  V.  Gibson,  1  H.  L,  C.  614,  624 ; 
Tinjcross  v.  Moore,  13  Ir.  Ei[.  11.  250. 

{(■)  Uargr eaves  v.  Ilotkwell,  1  Ke. 
154  ;  Brothers  v.  Bence,  Fitz.  118  ; 
Perkins  v.  Bradleij,  1  Ha.  219,  (in 
vhich  two  cases  the  solicitor  was  his 
own  client  in  the  later  transaction) ; 
Fuller  V.  Btnndt,  2  Ha.  394  ;  Nixon 
V,  Jfamilton,  2  Uru.  &  Wal.  301,  393. 
Lenehan  v.  M'Cube,  2  Ir.  E-i.  342, 
352  ;  Gerrard  v.  (/Belli!/,  3  Dru.  & 
W.  41 },  431  ;  and  s-c  Ti/ke  v.  Webb, 


G  Beav.  552. 

(d)  See  5  Jarm.  Conv.  by  S.  490  ; 
Brine  v.  Featherstone,  4  Taunt.  873. 

(c)  See  Fuller  v.  Bennett,  2  Ha, 
394,  404,  and  Lord  Cottenham'.s  re- 
marks as  to  IVIr.  Wightwick's  evidence 
in  Wilde  v.  Gibson,  1  H.  L.  Ca.  614, 
624 ;  Lane  v.  Jachson,  20  Beav.  535, 
as  to  notice  to  corjiorations,  &c., 
through  agent,  of  acts  of  bankruptcy, 
vide  snprd,  p.  845,  n.  (»). 

(/)  Thompson  v.  Cartii-rlyht,  33 
Beav.  178;  affirmed  9  Jur.  N.  S. 
1215  ;  2  De  G.  Jo.  &  S.  10. 

(rj)  Le  Neve  v.  Le  Neve,  3  Atk.  see 
p.  648  ;  Drijdcn  v.  Frost,  3  M.  &  C. 
670 ;  Sharpe  v.  Fotj,  L.  11.  4  Ch.  A  p. 
35  ;  RoUand  v.  llart,  L.  l\.  6  Ch.  Ap. 
678. 

(/,)  ^h<ldon    V.    Cor,    Amb],    624  ; 
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what  nioJItiod  this  rule.     Thus,  tlio  mere  fact  ot"  tlie  mort-     Chiii).  X\'. 
gagov  heing  a  solicitor  ami  himself  preparing  the  deed,  and  __j!ljj!l__ 


of  the  mortgagee  employing  no  independent  professional 
adviser,  has  been  held  insufficient  to  fix  the  the  latter  with 
notice  of  a  prior  incumhrance  known  to  the  solicitor  (i)  :  the 
mortgagee  or  purchaser  may  not  desire  to  employ  a  solicitor, 
l)ut  if  lie  knowingly  constitute  the  relation  of  solicitor  and 
client  IjetAveen  himself  and  the  solicitor  of  the  party  with 
whom  he  is  dealing,  he  wdli,  of  course,  be  affected  with 
notice  of  any  prior  incumbrances  of  wdiich  the  solicitor  is 
cognizant  (/■) :  and  though  a  purchaser  is  not  necessarily  to 
be  held  to  have  emj)loyed  his  vendor's  solicitor,  because  he 
employed  no  other,  yet  if  he  employ  no  solicitor,  lie  must  be 
held  to  have  exactly  the  same  knowledge,  and  be  liable  for 
negligence  to  the  same  extent,  as  if  he  had  employed  one  (/). 

It  was  decided  by  Lord  Brougham,  in  opposition  to  the  client,  Imw 

opinion  of  Sir  J.  Leach,  that  a  client  is  not  to  be  affected  ^^?/tif no*fi|!|!  ^f 

with  notice  of  a  prior  fraud  committed  by  his  solicitor,  fi-audbyhia 

,  .  .      solicitor, 

which   the    latter   Avould,    of    course,    conceal  {m).      This 

decision  may,  perhaps,  be  thought  to  be  inconsistent  with 
others,  in  which  it  has  been  held,  that  a  mortgagee,  employ- 
ing the  mortixaii'or  as  his  counsel  or  solicitor,  is  affected  with 
notice  of  a  prior,  and,  as  ar/alnst  the  dient-mo)if/agee — • 
which  is  sufficient  to  bring  the  case  within  Lord  Brougham's 
reasoning — fraudulent  incumbrance  created  by  such  mort- 
gagor (/i).  Thus,  where  a  solicitor  took  a  mortgage  of  an 
cipiity  of  redemption,  which  he  submortgaged,  and  after- 
wards joined  Avith  the  ffrst  mortgagee  and  the  mortgagtjr  in 

Df!jdcii  V.  Frost,  uhi  suprd, ;  1/arilt  v.  090  ;  Attfrluri/  v.  ll'«///i>,  2  Jur.  N.  S. 

Iy>)scmorc,   9    Ha.  4i9  ;    Rohlnsoii  v.  1177;    WiUes  v.   GvecnhiU,   20  Beav. 

Bri<j;p,  1  Sm.  &  G.  188  ;  (Spencer  v.  387  ;  Ex  parte  Pwyas,  8  Do  G.  :M.  & 

Topham,  22  Boav.  573.  G.  271  ;  and  compare  Rvlland  v.  Hart, 

(i)    Eqiin   V.    Pemhcrtoiu  4   Drow.  L.  11.  6  Ch,  Ap.  678. 

333  ;  3  De  G.  &  Jo.  547.  (n)  Sheldon    v.    Cox,'  Amb.    621  j 

(i)  .S'.  C. ;  and  see  Fcrvy  v.  IIoU,  2  Majoribanls  v.  Jlovcndrn,  6   Jr.  E(l. 

Dc  G.  F.  &  Jo.  38.  li.   238  ;    but  soc  Kendall  v.   Iltdls, 

(/)  Per  Lord  llomilly,  in  Atlcvhnry  11  Jur.  864:    lIcvHt  y.  Ljosemoir,  9 

V.  Wallis,  2  Jur.  N.  S.  311,  1177  ;  8  Ha.   157  ;  Ifoplins  v.  Amcri/,  2  Gi/f. 

De  G.  M.  &  G.  451.  292  ;  6  Jur.  N.  S.  1017. 

{m)  Kennedy  v,  Green,  3  Myl.  &  K. 
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Section  5. 


Tendency 
of  recent 
decision. 


a  new  mortgage  of  the  propert}',  acting  as  tlie  solicitor  of  all 
parties  in  the  transaction,  but  not  disclosing  the  existence 
of  the  submortgage,  it  was  held  that  the  new  ntortgagce 
was  affected  Avith  the  solicitor's  knowledge,  and  his  security 
was  to  that  extent  displaced  (o).  So,  where  a  purchaser 
employed  one  of  three  fiduciary  owners  as  his  solicitor  in 
the  transaction,  he  was  fixed  Avith  constructive  notice  of  the 
trust  (j>).  So,  in  a  recent  case  (q),  wdiere  a  solicitor  on 
behalf  of  A.,  one  of  his  clients,  procured  from  B.,  another 
client,  an  advance  on  mortgage  of  A.'s  land  in  Middlesex, 
and  then,  concealing  the  incumbrance,  induced  C,  also  a 
client,  to  lend  money  on  mortgage  of  the  same  estate,  and 
C's  security  was  the  first  registered,  it  was  held  that  the 
case  did  not  fall  within  the  principle  of  Kenned >/  v.  Green; 
and  that  C,  having  notice  through  the  solicitor  of  B.'s  mort- 
gage, could  not  gain  priority  over  it  l^y  registration. 

But  the  tendency  of  the  recent  decisions  is  to  restrict  the 
doctrine  of  constructive  notice,  so  far  as  is  compatible  wdtli 
the  rules  of  the  Court  applicable  to  fraud ;  especially  so  in 
cases  Avhere  it  is  only  through  the  employment  of  a  solicitor, 
who  is,  or  must  be  supposed  to  be,  cognizant  of  the  concealed 
incuudjrance  or  defect,  that  notice  of  it  is  brought  home  to 
the  client :  and  it  may  1  >e  laid  d(.iwn  as  a  general  rule,  that 
where  the  solicitor  is  acting  hondjUIe,  the  mere  omission  on 
his  part  to  adopt  all  the  precautions  Avhich  a  prudent  pro- 
fessional adviser  would  have  taken  on  behalf  of  his  client 
will  not,  in  the  absence  of  gross  negligence  or  other  circum- 
stances indicative  of  fraud,  fix  the  client  Avitli  constructive 
notice  of  AAdiat  might  have  been  elicited  by  inquiry. 


Notice  to  a  toAvn  or  countrj'^  agent,  Avould,  in  general,  be 


Notice  to 

solicitor,  noticc  to  the  principal  solicitor  (r) ;  but,  probably,  the  mere 


{o)  Atlerhartj  v.  WalUs,  8  Do  G. 
M.  &  G.  454 ;  see  too  Roberts  v.  Croft, 
2  De  G.  &  Jo.  1 ;  JIvMt  v.  Elmes,  28 
Beav.  631  j  2  De  G.  F.  &  Jo.  578  ; 
Or/ilvic  V.  Jecffrcsoit,  2  Giff.  353 ;  6, 
Jur.  N.  S.  970  ;  cawcs  of  subsc'n'.cnl 
fraud  l)y  the  solicitor. 


{p)  Bov.rsot  V.  Sam'jc,  L.  Vu  2  Eij. 
134. 

{q)  ItoUand  V.  liar/,  L.  11.  6  Ch. 
Ap.  G78,  683. 

()')  See  and  consider  Norris  v.  Lc 
Ncvc,  3  Atk.  37;  Sujj.  756. 
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fact  of  the  purchaser's  solicitor  allowing  (from  motives  of 
private  friendship,)  the  vendor's  solicitor  to  transact,  for  his 
own  benefit,  the  principal  part  of  the  business  which  is 
usually  done  by  the  former,  wouM  not  be  suHicient  to  con- 
stitute an  agency  (.s"). 


Cliap.  XV 
Suet.  5. 


For  the  purpose  of  lixing  a  purchaser  with  notice,  tlie  iVofcssional 
evidence  of  his  counsel,  solicitor  (t),  or  (probably)  certificated  communica- 
conveyancer  (c),  respecting  confidential  (.r-),  professional  com-  no"t'o"?e"^" 
munications,  is  inadmissible :  and  the  rule  includes  the  clerk  proved  by. 
of  the  professional  adviser  (y),  and  the  agent  (z)  or  account- 
ant {('.)  employed  by  the  solicitor ;  and  also,  according  to  a 
modern  decision  in  Equity,  a  person  whom  the  client  consults 
as,  and  supposing  him  to  be,  a  solicitor,  but  who  is  not  so  in 
fact  (6)  :  but  not  (it  would  appear)  an  unprofessional  agent  wh.)  ;uc 
employed  by  the  purchaser  himself  (c),  unless  he  be  used  ^^[^  "^  *  ^" 
merely  as   the  medium  of  communication  with   the   pro- 
fessional adviser  (d) :    and  the   privilege   extends  to  com- 
munications made  through  an  unprofessional  agent  to  the 
professional  adA-iser  (c). 

But  the  rule  docs  not  include  a  solicitor  whom  the  pur-  Wlio  are  not 
chaser  consults,  not  professionally,  but  as  a  friend,  agent,  or  ^^^^^^ 
steward  (/) ;  nor,  where  the  same  solicitor  is  employed  liy 


(s)  See  Kaidall  v.  ILdU,  11  Jur. 
864. 

{t)  See  Parhlmrst  v.  Lowten,  2  S'vv, 
19i;   Volant  v.  Sayer,  13  C.  B.  231. 

(«)  See  Cromack  v.  Ilcathcotc,  2 
Bro.  &  Bing.  4 ;  Gresley  on  Ev.  3S0, 
2ncl  edit. 

(x)  Walsh  V.  Trevanioii,  Ij  Sim. 
577. 

(y)  Taylor  v.  Forstcr,  2  Car.  &  P. 
95  ;  Foot  V.  Ilaync,  Ey.  &  Mo.  IUj  ; 
Chant  V.  Brown,  9  Ha.  791. 

(:)  Sleek  V.  Stewart,  1  Ph.  471  ; 
La f one  v.  Falkland  Islands  Co.,  4K. 
&  J.  34. 

(«)  Walshani  v.  Stainlon,  2  H.  & 
M.  1. 

(6)    Callcy  v.  Eichards,  19    Beav. 


404  ;  see  contrd,  at  Law,  Fountain 
V.  Youny,  6  Esjx  113. 

(c)  Kerr  v.  Gllle»pic,  7  Beav.  572  ; 
and  see  1  Ph.  693  ;  O'lyn  v.  Cauljicld 
3  Mac.  &  G.  463. 

.((/)  Reid  V.  Lanylois,  1  Mac.  &  G. 
627. 

(c)  Carpmael  v.  Pov:ls,  1  Ph.  6S7  ; 
llassell  V.  Jackson,  9  Ha.  387. 

(/)  See  Wilson  v.  Rastall,  4  T.  R. 
753,  759  ;  Iluyhcs  v.  Biddid^h,  4 
lluss.  190  ;  Grcenlav:  v,  Kiny,  1  Beav. 
137;  and  see  Bknhinsopp  v.  Blcukin- 
sopp,  10  Beav.  277  ;  reversed  ou  fur- 
ther evidence,  2  Phil.  6i>7  ;  O'ooda/l  v. 
Little,  1  Sim.  N.  R.  155 ;  E.c  parte 
Hav.ky,  20  L.  T.  253. 
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both  parties,  docs  it  extend  to  communications  which  the 
purchaser  makes  to  liim  as  suHcitor  for  the  vendor  (//) :  nor 
to  conununications  made  to  tlie  solicitor  from  collateral 
quarters  (A) ;  nor  to  a  map  of  the  estate  which  the  owner 
leaves  with  his  solicitor  for  the  purpose  of  efiecting  a  sale  (i); 
nor  to  matters  which  have  come  to  his  knowledge  unpro- 
fessionally  (/•)  ;  nor  to  communications  between  co-defen- 
dants (/),  or  between  the  solicitors  of  adverse  parties  (ni) ; 
nor  to  eases  of  fraud  or  other  criminality  (n):  but  it  extends 
to  all  communications  Avhich  take  place  between  the  pur- 
chaser and  his  solicitor  (as  such)  Avith  reference  to  the 
purchase  (o),  and  to  documents  belonging  to  the  purchaser 
which  he  leaves  with  his  solicitor  Q:)) :  nor  does  the  privilege 
cease  by  reason  of  the  professional  adviser  acquiring  a  per- 
sonal interest  in  the  property  to  the  title  of  which  the  con- 
fidential comnnniication  related  (q) ;  or  of  his  having  ceased 
to  practise  (/■). 


To  whom  the 

privilege 

extends. 


The  privilege  is  for  the  protection  of  the  client,  not  for 
the  benefit  of  the  solicitor ;  and  it  is  good  as  against  all 
persons  claiming  adversely  to  the  client;  but  not  as  between 


(y)  Sec  Per)')/  V.  Smith,  9  M.  &  W. 
631, 

(A)  Savyer  v.  Birchmorc,  3  Myl.  &. 
K.  572.  As  to  documents  being  pri- 
vileged on  the  ground  of  thoir  politi- 
cal character,  see  Wadccr  v.  The  Enat 
India  Co.,  2  Jur.  N.  S.  i()7.  As  to 
illegal  secrets,  see  Gartsidc  v.  Outram, 
3  Jur.  N.  S.  39. 

(i)  Doc  d,  Marriott  v.  Lord  Hert- 
ford, 13  Jur.  632. 

(k)  Divyer  v,  Collins,  7  Exch.  630. 

(I)  Goodall  V.  Little,  1  Sim.  N.  E. 
155  ;  Gli/n  v.  Cauljield,  3  Mac.  &  G. 
463  ;  and  see  Jenkins  v.  Buskbj,  L.ll. 
2  Eq.  547. 

(»i)  Gore  V.  Harris,  15  Jur.  1168, 
V.-C.  P.  ;  <S'.  C,  as  Gore  v.  Boicser,  5 
Be  G.  &  S.  30. 

(n)  Re;j.  v.  A  rcnj,  8  C.  &  P.  596  ; 
Gartside  v.  Outram,  3  Jur.  N.  S.  39; 
IWlett  V.  Jffferyes,  1   Sim.  N.   S.   3  ; 


Charlton  v.  Coomhe^,  9  Jur.  N.  S. 
53  i. 

(o)  Sec  Cla!jdt  v.  Phillij^s,  2  Y.  & 
C.  C.  C.  82  ;  Curpmael  v.  Powis,  1  Ph. 
692  ;  Herring  v.  Clohcrnj,  1  Ph.  91 ; 
Jones  V.  Pv'jh,  1  Ph.  96  :  as  to  forms 
of  the  demurrer,  sue  Wahli  v.  'Pre- 
ranion,  15  Sim.  577. 

(i^)  Svig.  785  ;  but  where  land  wa;i 
rucovei'ed  in  ejectment,  the  solicitor 
of  the  defendant  was  held  bound  in 
E([uity  to  state  to  whom  he  had  on 
behalf  of  his  client  delivered  the  title 
deeds  ;  Banner  v.  Jackson,  1  Dc  G.  & 
S.  472.  So,  at  Law,  the  solicitor  of 
a  mortgagee  has  been  compelled  to 
show  a  deed  for  the  mere  jiurpose  of 
iduiitificati<m  ;  Phelps  v,  Prcw,  3  El, 
<k  B.  430. 

(</)  Chant  V,  Brovn,  7  Ha.  79. 

()•)  Callcii  V,  Richards,  10  Beav. 
404. 
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persons  claiiuiiiL;'  under  Liin  (s).     In   (inc  case  it  appears  to     C^^^^.  XV. 

have  been  considered  doul)tl"ul  wlietlier  the  })ri\ilegc  does 

not  cease  on  the  death  of  the  client  (/). 


It  appears  that  even  the  purchaser  himself  will  not,  if  a  Nor  will 
suit  be  instituted  against  him,  be  bound  to  produce  letters  |!i!]i?ryd  t!> 
written,  or  cases  stated,  for  the  o])inion  of  counsel,  either  by  I""V'l"^"^"  '-y*^"* 
himself  or  his  solicitor,  with  a  view  either  to  that  suit  or 
even  to  a  suit  Avith  third  parties,  if  respecting  the  same 
matter  and  involving  the  same  question  to  which  such 
letters  and  cases  relate  ;  nor  d  fort'iori,  the  opinions  ob- 
tained on  such  letters  and  cases  {u) ;  and,  according  to 
recent  decisions,  the  same  privilege  seems  to  exist  in  favour 
of  cases  laid  before  counsel  and  letters  written  to  a  solicitor 
for  leu'al  advice  Avith  reference  to  a  known  defect  in  title, 
although  not  Avith  any  view  to  threatened  litigation  {x) : 
but,  of  course,  an  opinion  which  in  effect  was  taken  for  the 
joint  benefit  of  the  party  seeking  and  the  party  refusing- 
production  is  not  protected  {y).  Kn  opinion  taken  by 
another  party  in  the  same  interest,  and  confidentially  com- 


(s)  See  OrcsJcy  v.  Moudcy,  2  Jur 
N.  S.  156  ;  2  K.  &  Jo.  288  ;  Ilussdl 
V.  Jackson,  9  Ha.  387. 

(«)  Charlton  v.  Coomlcs,  9  Jur.  N.S. 
634,  636. 

(m)  Holmes  v.  Baddeky,  1  Th.  476  : 
and  see  earlier  cases  there  cited. 
Broivn  v.  Oalshott,  12  Beav.  252  ; 
Thompson  v.  Fallc,  1  Dre.  21  ;  Wriyht 
V.  Vernon,  1  Dre.  344 ;  Jenkyns  v. 
Bashby,  L.  K  2  Eq.  547. 

(,r)  See  Pcarse  v.  Pcarse,  1  De  G. 
&  S.  12  ;  Ucrrinrj  v.  C'fuberry,  1  Ph. 
91 ;  Holmes  v.  Baddcley,  lb.  476  ;  Lord 

Walshnjham  V.  Goodricke,  3  Ha.  122; 
Jieece  v.  Tryc,  9  Beav.  316  ;  Penrml- 

dock  V.  Hammond,  11  Beav.  59,  61  ; 
Hawkins  v.  Gatltercole,  1    Sim.  N.  11. 

150  ;  Manser  v.  Dix,  1  K.  &  J.  451 ; 

Callcy   v.    Richards,    19   Beav.    401  ; 

Manby  v.  Beirkke,  8  De  G-.  M.  &  Gr. 

476  ;  but  see  Bcadon  v.  Kiny,  17  Sim. 

34  ;  FHyht  v.  Robinson,  8  Beav.  22. 

A>j  to   cases   of  fraud,  sec   Addis  v. 


Camphvll,  1  Beav.  258  ;  Bassford  v. 
Bhikvslcy,  6  Beav.  131,  and  cases 
there  cited  ;  Kelly  v.  Jackson,  13  Jr. 
Eq.  Ft.  129  ;  Swift  v.  M'Ternan,  13 
Ir.  Eq.  E.  119  ;  Follett  v.  Jcffcryes,  1 
Sim.  N.  R.  1  ;  13  Jur.  465  ;  on  ap- 
peal 972  ;  Reynell  v.  Spryc,  10  Beav. 
51;  11  Beav.  618;  15  Jur.  1046, 
C.  A.  ;  21  L.  J.  13  ;  Chadwick  v. 
Chadn-ick,  IG  Jur.  1060.  The  mero 
connection  of  the  documents  with  the 
acts  impeached  by  the  bill  is  no 
groiuid  for  their  jiroduction,  see  13 
Jur.  972  ;  and  see  Russell  v.  Jackson, 
9  Ha.  387 ;  Slainton  v.  Chadwick,  13 
Beav.  320  ;  3  Mac.  &  G.  575. 

(y)  Reynell  v.  Spryc,  10  Beav.  51  ; 
and  see  Wardc  v.  Warde,  3  Mac.  & 
G.  365  ;  a  case  of  husband  and  wife: 
and  ToyiocU  v.  Hooper,  10  Beav.  348, 
where  the  solicitt)r  takinj,'  the  opinion 
was  a  trustee  for  Ijoth  the  litigants  ; 
Hevayness  v.  Robinson,  20  Beav.  42, 
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EFFECT   OF   COXYEYAXCE   OX 


Chap.  XV 
Sect.  5. 


Effect  of 
notice. 


iiiimicated  to  the  purchaser,  the  latter  not  only  need  not 
produce,  but  is  actually  hound  to  conceal  (:). 

As  to  the  effect  of  notice  "when  established : — It  may  be 
laid  down  as  a  general  rule,  that  a  purchaser  -with  notice,  is, 
in  Equity,  "  bound  to  the  same  extent,  and  in  the  same 
mamier  as  the  person  was  of  whom  he  purchased  "  (a) :  for 
instance,  he  will  be  bound  l)y  a  trust,  or  incumbrance,  or  by 
any  agreement  respecting  the  estate,  of  which  he  has  notice, 
and  which  would  have  bound  the  estate  in  the  hands  of  the 
vendor  (6). 


The  consideration  of  how  far  the  pui'chaser  is  bound  by 


Notice  of 

able  estates,  Hotice  of  an  cxccutory   or   executed   agreement,   which  is, 

&c  ^iww"*'''  t.'ither  Avholly  or  in  part,  void  or  voidable,  gives  rise  to  ques- 

far  binding.  tions  of  greater  difficulty. 


Pui'cha.ser 
from  tenant 
for  life  and 
remainder- 
man held 
bound  to 
give  effect 
to  agree- 
ment by 
former  for 
grant  of 
unautho- 
rized lease  : 
sed  f£U. 


Where  A.,  seised  in  fee,  in  consideration  of  his  son's  mar- 
riage settled  the  estate  on  himself  for  life,  with  remainder  to 
his  son  for  life,  with  the  usual  limitations  in  strict  settle- 
ment on  his  son's  issue,  with  remainder  to   himself  (A.)  in 
fee ;  and  with  power  for  A.  to  lease,  and  with  his  son  to  sell 
the  estate  ;   and  A.  agreed  to  grant  a  lease  exceeding  the 
power ;  and  then  A.  and  his  son  sold  the  estate,  the  pur- 
chaser, Avho  had  notice  of  the  agreement,  was  compelled  to 
perform  it  at   the    suit   of  the   intended   lessee  (c).     Lord 
Kosslyn   thought   that  A.'s   agreement   bound    the   estate 
except  as  against  the  son  and  other  remaindermen  claiming 
under  the  settlement,  and  that  the  sale  took  the  estate  out 
of  the  settlement  and  left  it  indefeasibly  impressed  with  the 
agreement  {d).     Lord  Redesdale  has  expressed  an  opinion 
that  the  purchaser,  except  to  the  extent  of  A.'s  life  estate 
and  remainder   in  fee,  ought  not  to  have  been  bound  (c). 


{z)  Entkovcn  v.  Cuhh,  5  Do  G.  &  S. 
597,  and  2  De  G.  M.  &  G.  G32:  and 
see  Few  v.  Guppij,  13  Beav,  457. 

(«)  Sug.  749  ;  Taylor  v.  Stilhcrt,  2 
Ves.  jun.  439. 

(h)  Sec  Dowdl  V.  Dew,  1  Y.  &  C. 
C.  C.  345  ;  Rose  v.  Watson,  10  II.  L. 


Ca.  672. 

(c)  Tcnjlor  v.  Stibbcrt,  2  Ves.  jun. 
437  ;  Sug.  Pow.  8th  edit.  7G5. 

{d)  See  p.  442. 

(c)  See  2  Scho.  &  L.  599,  and  I/ar- 
rleaon  v.  Duvjiian,  2  Dru.  &  W.  304. 
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Lord  >St.  Leonards  seems  to  consider  (/)  tliat  tlio  decision  Chap.  XV. 
can  bo  siippoi'tod  on  tlic  ground  that  tlie  pnrcliaser  waw  *'''*" ''' 
bound  to  indemnify  the  von<l()r  against  his  liability  to 
damages  under  the  contract;  and  he  refers  to  a  case  (,7) 
where  a  copyholder  having  granted  a  lease  renewable  Avilh 
the  lord's  licence,  and  the  lord  having,  in  the  name  of  a 
trustee,  purchased  the  copyhold  interest  with  notice  of  the 
lease,  and  having  refused  to  renew,  a  bill  was  filed  by  the 
lessee  for  specific  performance,  and  Lord  l*]l(lon  directed  a 
case  to  be  submitted  to  the  Common  Pleas  as  to  whether 
damages  could  be  recovered  by  the  lessee  upon  the  lessor's 
covenants,  and  upon  receiving  an  opinion  in  the  negative 
dismissed  the  bill.  This,  however,  can  scarcely  be  con- 
sidered a  decision :  and  it  maj^  be  doubted  whether  the 
vendor's  right  to  an  indemnity  (supposing  it  to  exist)  can 
give  to  the  lessee  a  better  hold  ujion  il/c  estate  than  ln^ 
originally  possessed. 

It  has  been  held  that  a  purchaser  who  buys  expressly  rurcha?or 

subject  to  a  partial  interest  which  has  no  existence  (//)  or  is  expres.iiy 

voidable  (i),  cannot  dispute  the  right  of  the  part}'  in  whose  n^n.exVient 

favour  the  reservation  is  made  :  but  v\diere  a  mortgage  to  A.  "^'  ^'oiJable 

^  °  interest, 

falsely  recited  an  equitable  charge  in  favour  of  B.,  and  such  bound 
charge  was  subsequently  created  by  the  owner  of  the  equity 
of  redemption,  it  was  held  that  A.  must  stand  as  first  in- 
cumbrancer (/■) :  so,  where  a  mortgage  was  given  by  A.  and 
B.  as  his  surety,  to  secure  C  against  the  payment  of  a  sum 
of  money  which  the  deed  represented  him  to  be  liable  to 
pay  to  D.  as  surety  for  A.  and  B.,  or  one  of  them,  and  C, 
though  morally  bound,  was  in  fact  under  no  legal  obligation 
to  repay  D.,  it  was  held  that  B.  was  not  liable  under  the 
mortgage  for  the  deljt  due  to  D.  (/). 

(/)  Sag.  751.  (/)  See  Ncild's  rase,  cited   1    Moll. 

{[/)  Liifk-in  V.  Xunn,  11  Ves.  170  ;  453  ;    and   see   Lcudtr    v.  Alicvnc,  2 

and  see  NoJces  v.  G'lhhon,  3  Drew.  681.  Con.  &  L.  534. 

{//)  Pretiyman's  case,  cited  in  Wed-  (/i)    Fraser  v.  Jones,   5   Ila.  475  ; 

ton  V.  Earl  Stanford,  2  Vern.   279  ;  affd.  12  Jur.  443. 
btit  the  rule  seems  to  be  otherwise  at  {/)   Lake  v.  Unitlon,  IS  Bcav.  01  ; 

Law,  see  Doc  v.  Archer,  1  Bos.  &  V.  S  De  G.  M.  &  G.  440. 
531, 
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EFFKCT  OF  CON VE VANCE  ON 


Chap.  XV 
Sect.  5. 

Where  sold 
subject  to 
YDidable 
leases. 


Kemaks  on 
May  u  ire  v. 
Armstruiifj. 


It  lias  oven  been  licM  in  Ireland  (la)  that  wlierc  an  estate 
is  sold,  suLject  to  void  or  voidable  leases,  the  vendor  may  set 
them  aside  for  his  own  benefit,  upon  securing  to  the  purchaser 
the  payment  of  the  rents  and  performance  of  the  covenants : 
but  the  point  is  treated  as  donlitful  1)y  Lord  8t.  Leonards  {n) ; 
although  he  judicially  admits  that  "  if  a  man  buys  an  estate 
subject  to  an  incumbrance,  and  it  turns  out  that  it  is  not  a 
valid  incuml)rance,  yet  he  may  so  buy  it  as  not  to  leave  him 
the  power  to  impeach  it."  (o) 

In  the  case  last  referred  to  {[>),  where  the  vendors  attempted 
to  set  aside  leases  for  their  own  benefit  without  the  consent 
of  the  purchaser  of  the  reversion,  Sugden,  C,  held  that  they 
had  no  such  equity,  and  could  not  impeach  the  leases,  unless 
they  could  also  impeach  the  sale  of  the  reversion  {q.)  This 
decision  Avas  reversed  by  Planket,  Q.  :  he  considered  Mar/uire 
V.  Armstrong  an  authority,  and  as  founded  on  the  clearest 
principles  of  common  sense.  He,  however,  went  on  to  ob- 
serve (r),  that  "  the  purchaser  had  a  I'iglit  to  be  secured  in 
his  rents  by  proper  covenants  in  any  new  leases ;  this  was 
done  in  Magalre  v.  A nnst rowj  :  "  thus  admitting  the  right 
of  the  purchaser  to  have  as  good  a  security  as  he  had  under 
the  original  leases  ; — and  not  adverting  to  the  impossibility 
of  determining  the  relative  values  of  covenants  by  the  lessees 
and  covenants  by  the  vendors  (.s).  Now  Magulve  v.  Avra- 
strong  seems  to  be  no  authority  for  disregarding  this  differ- 
ence ;  for  the  Court  there  appears  (f)  to  have  recognised  the 
purchaser's  right  to  have  as  good  a  security  as  he  before  had 
for  the  rents  and  covenants,  and  to  have  founded  its  decision 


(m)  Mar/uire  v.  Armstronrj,  2  Ba. 
&  B.  5-38,  548  ;  and  see  Blaheney  v. 
Bai/fAt,  3  Bli.  X.  S.  248,  257. 

(«)  Sug.  752. 

(o)  LI.  &  G.  tern.  Sug.  215,  216  ; 
Wood  V.  Mai'quis  of  Loadoadtrrij,  10 
Beav.  465. 

(p)  Munlcrry  v.  Ch inner n,  L).  &  G. 
tem.  Sug.  185  ;  7  CI.  &  F.  1  ;  1  H.  L. 
Ca.  576. 

{q)  LI.  &  G.  tem.  Sug.  219.  See, 
as  to  the  confirmation  of  voidable 
leases,  12  &  13  Vict.  c.   20,  and  14 


Vict.  c.  17. 

(/•)  LI.  &  G.  tem.    PI.  1.96. 

(s)  "  I  apprehend  that  this  Court 
can  never  enter  into  the  question 
whether  the  covenant  which  binds  the 
assets  of  the  executoi's  and  trustees 
of  W.  P.  is  or  is  not  an  equivalent  for 
the  original  covenant  by  \V.  P.,"  jter 
V.-C.  Shadwell,  16  Sim.  390  ;  and 
see  Ilid'ju-ay  v.  Gray,  1  Mac.  &  G. 
109  ;  Farchrothcr  v.  Gihson,  1  De  G. 
&  Jo.  602. 

(0  Sec  2  Ba,  k  B.  543, 
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upon  tho  assumption  (wliich  seems  to  liave  l)cen  acquiesced    ;chap.  XV. 
in  by  tho  plaintitt)  that,  in  tho  particular  case  before  the  _.?!!^"__ 
Court,  the  covenants  of  the  defendant  might  be  considered 
equivalent  to  the  covenants  of  the  lessees.   An  appeal  to  the 
Lords  from  Lord  Plunket's  decision  went  oil'  upon  another 
poi]it  (u). 

But  it  seems  clear,  on  principle,  that  if  a  vendor  possess 
any  such  ri^lit,  the  substituted  security  for  the  rent  and 
covenants  should  be  given  to  the  purchaser  before  tho  com- 
mencement of  litigation  against  the  tenants  ;  and  should  be 
binding  whatever  may  be  its  result :  for,  "tho  very  litigation 
nn"ght  unsettle  and  ruin  tho  tenant  and  after  all  prove  un- 
successful "  (.>•). 

"  Where  the  consent  of  a  person  is  essential  to  tho  validity  rurcha-ser, 
of  a  lease  agreed  to  be  granted,  and  he  liimself  purchases  the  toavoiV  "^ 
inheritance  with  full  notice,  yet  he  will  not  be  bound  by  ^^""^^• 
it "  (y) :  but  where  land  subject  to  a  lease  of  a  way-leave  at 
a  reserved  rent  determinable  by  tho  lessee,  was  sold  apart 
from  the  rent,  and  the  purchaser  of  the  land  agreed  with  the 
lessee  to  determine  the  lease,  and  entered  into  a  different 
one,  in  order  to  defeat  the  right  of  the  purchaser  of  tho  rent, 
the  latter  was  held  entitled  to  have  it  made  good  out  of  tho 
now  contract  (z).   So,  a  purchaser  buying  a  lease,  with  notice 
of  a  charge  upon  it,  cannot  in  Equity,  as  against  the  incum- 
brancer, merge  tho  lease  in  the  reversion  (r/). 

It  was  held,  in  a  moderii  case,  where  a  person,  having  Purchaser 

,  1   •      x-         1        •       1    , 1  ,  .  -1  -.  'of  estate  in 

mortgaged  m  lee,  demised  the  property  without  tho  concur-  niort<rage— 

rence  of  tho  mortgagee,  that  a  purchaser  of  tho  fee-simple,  a/jllte'voiti" 

who  by  one  deed  took  a  conveyance  of  the  legal  estate  from  ^^'^^  ''-'-''^es. 
the  mortgagee,  and  of  the  equity  of  redemption  from  the 

((()  See  Shech>/  v.   .Vxsl'crri/,  7  CI.  (:)    Wn„d    v.   Marquis  of  Lnal.n- 

&  Fin.  1.  derrii,  10  Beav.  4G5. 

(a;)  Per  Sugden,  C,  LI.  &  0.  tern.  (a)  See  Ilalfj  v.  Ilogan,  4  Bli.  X.  S. 

S"g.  218.  3S0  ;  and  Paitlnhjc  v.  Rutkihjc,  2  Bli. 

(y)  Sug.  751,  citing  Lufkin  v.  Nunn,  N.  S.  352. 
11  Ves.  170. 
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EFFECT   OF   CONVEYANCE   ON 


Chap.  XV. 
Sect.  5. 


Assignee  of 
voidable 
lease  entitled 
by  estoppel. 


representative  of  tlie  mortgagor,  was  not  estopped  at  Law, 
althougli  he  received  rent  from  the  tenant;  l»nt  might  eject 
liim  after  the  expiration  of  the  usual  notice  to  quit  {h) :  he 
would,  however,  have  been  estopped,  if  the  mortgagor  had 
got  in  the  legal  estate  prior  to  the  conveyance,  and  the  want 
of  title  had  not  appeared  on  the  face  of  the  lease  (c).  And, 
in  a  later  case,  where  a  mortgagor  in  possession  granted  a 
lease,- which  did  not  disclose  the  fact  of  the  mortgage,  or  that 
l1ie  leaal  estate  was  outstanding;  in  a  trustee  for  the  mort- 
gagor ;  and  subsequently,  by  apt  words  of  convej'ance, 
granted  the  reversion  by  a  deed  which  showed  the  want  of 
legal  title,  it  was  held  that  the  assignee  had  the  reversion  b}^ 
estoppel,  and  could  sue  the  lessee  on  covenants  running  with 
the  land  (J).  It  was  treated  by  the  Court  as  well  established, 
that  where  a  lessor  Avithout  any  legal  estate  or  title,  demises 
to  another,  the  parties  themselves  are  estopped  from  dis- 
puting the  validity  of  the  lease  on  that  ground.  If  the  lessor 
subsequently  acquires  a  title,  the  lease  and  reversion  then 
take  effect  in  interest,  and  not  by  estoppel ;  and  an  action 
will  lie,  either  way,  for  breach  of  the  covenants  in  the  lease. 
And  the  Court  also  laid  down  the  doctrine  tiiat  the  assignee 
of  a  lessor,  who  has  no  estate  in  the  land,  has  the  reversion 
by  estoppel  as  against  the  lessee  (c). 


Where  a 
leasing  power 
is  reserved  to 
the  mortgacfor. 


On  a  demise  of  an  estate  in  mortgage,  the  lessees'  covenants 
are  usually  entered  into  with  the  mortgagees,  in  order  that 
they  may  run  with  the  reversion  at  law :  and  where  a  leasing 
power  is  expressly  reserved  to  the  mortgagor,  it  is  generally 
made  a  condition  of  its  exercise,  that  the  appointee  shall 
covenant  witli  the  moi-tgagees  by  name,  and  that  the  right 
of  re-entr}"  sliall  be  limited  to  them.  But  it  seems  the  sounder 
view  that,  where  the  lease  operates  under  a  power,  the  benefit 
of  tlio  covenants  devolves  with  the  legal  re\'ci-sion,  whether 
the  reversioners  at  Law  be  named  as  covenantees  or  not  (/). 


(L)  Doe  d.  Lord  Douiie  v.  Thomp' 
son,  9  Q.  B.  1037. 

(r)  See  Ri;flit  d.  Jeffreys  v.  Bucliulf, 
2  E.  &  Ad.  27S ;  Cuthhertson  v.  Irving, 
4  Hull.  &  Xor.  712  ;  G  Hurl.  &  Nor, 


135;  28L.  J.  N.  S.  30G,  308. 

((/)  Cuthhcrlsoyi  v.  Irv'tng,  vl!  supra. 

(c)  See  cases  cited  in  Cidlihertson  v. 
Irvlnr/,  nil  stipni. 

(/)  See  and  consider  Grccnawai/  v. 
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Notieeof  ca  conveyance  wl I i ell  comes  witliin  llie  provisions     chap.  xv. 

of  tlie  27  Eliz.  c.  4  (//),  as  being  made  for  the  purpose  of  _^''^^\_ 

defrauding-  purcliasers,  or  as  reserving  a  power  of  revocation  ^^^''^^  ff 

to  the  grantor  {/t),  is  nnmaterial ;  and  the  purchaser's  title  convey- 

will  be  good  at  Law  and  in  Kipiity  (/)  :  and  the  volunteers  i^!^:^^. 
have   no   claim   against   the   purchase-money  paid   to  the 
settlor  (/i'). 


Who  are 
purchaser.s 
within  the 


A  legal  mortgagee  is,  of  course,  a  piu-chaser  jn'o  tiinto  (/) 
so,  also,  is  an  equitable  mortgagee  by  deposit,  with  memo 
randum  of  agreement  for  a  legal  mortgage  {m) :  so,  a  lessee  at  ^^^^^^^ 
rack-rent  {n)  is  within  the  Statute,  but  not  a  lessee  without 
fine  or  rent  (o)  :  so,  also,  a  purchaser  under  an  ante-nuptial 
settlement  {p) ;  or  one  who,  in  consideration  of  the  convey- 
ance, waives  a  disputed  right  {q) :  and,  in  one  case,  a  person 
claiming  for  value  under  a  general  assurance  of  "all  the 
estate  "  of  the  conveying  party,  was  held  to  be  within  the 
Act  (/').  But  it  has  been  held  in  Ireland  (s),  and  more 
recently  in  England  (t),  that  a  registered  judgment  creditor 
is  not  a  purchaser  within  the  meaning  of  the  Statute. 


It  is  settled  that  a  mere  voluntary  conveyance  (unless,   what  convey- 
perhaps,  it  be  in  favour  of  a  chanty  (u),  is  fraudulent  within  fi°*juu|i|!",t 

within  tlio 
case,  see  Smith's  Leading  Cases,  vol.  ii.,    statute, 


Hart,  14  C.  B.  340.  Since  the  8  &  9 
Vict.  c.  106,  s.  5,  a  person  not  named 
as  party  to  a  deed  may  take  the  bene- 
fit of  a  covenant  or  condition  respect- 
ing hereditaments. 

(g)  See  39  Eliz.  c.  18,  s.  31. 

(h)  See  sect.  5. 

(/)  GoocWs  case,  5  Rep.  60 ;  Evchpi 
V.  Templar,  2  Bro.  C.  C.  148  ;  Buclle 
V.  Mitchdl,  18  Ves.  100. 

(/>•)  Dakiiiff  V.  Whimper,  20  Beav. 
568. 

(/)  Doe  V.  Wehber,  1  Ad.  &  E.  733  ; 
Chapman  v.  Emery,  Cowp.  279. 

()h)  Lister  v.  Turner,  5  Ha.  281  ; 
Ede  V.  Knowles,  2  Y.  &  C.  C.  C.  172  ; 
but  the  deeds  may  be  recovered  at 
Law,  Kerrison  v.  Dorrien,  9  Bing.  76. 

(n)  Goodwrirjht  v.  Moses,  2  Bl.  1019. 

(o)  Upton  V.  Bassett,  cited  in  Ta-i/ne's 
VOL.  n. 


p.  I. 

(p)  DourjJas  V.  Ward,  1  Cha.  Ca. 
79  ;  but  not,  of  course,  where  it  is 
post-nuptial. 

{q)  Hill  V.  Bishop  of  Exeter,  2  Taiint, 
09. 

(r)  Stunev.  Van  Ileythui/sen,  11  Ha^ 
126. 

(s)  Evans  V.  Erans,  2  Ir.  t'h.  R. 
242. 

{t)  Bcaraa  v.  Lord  Oxford,  2  .Tur. 
N.  S.  121  ;  0  Th;  C.  M  &  G.  507, 
before  the  full  court  nf  Appeal  ;  .and 
see  the  cases  there  cited,  and  the 
judgment. 

(ii)  As  to  whether  there  is  any  ex- 
ception in  favour  of  a  charity,  vide 
iiifrd,  p.  892. 
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tlio  moaning  of  the  Statute,  even  although  ina<Io  hy  the 
direction  of  the  Court  (.r)  :  c.  g.,  a  conveyance  in  trust  to  sell, 
and  to  pay  creditors  who  are  not  parties  to  the  arrange- 
ment (ij) ;  or  a  post-nuptial  settlement  upon  the  settlor's 
Avife,  husband,  or  family  (z),  unless  made  in  pursuance  of 
a  1  dnding  (ci.)  ante-nuptial  agreement  (6),  or  of  a  further  por- 
tion (c),  or  of  an  agreement  to  pay  a  further  portion  which  is 
afterwards  paid  (d),  or  (on  a  settlement  of  the  husband's 
estate)  of  the  wife  relinquishing  her  interests  under  an  exist- 
ing settlement  (c),  cv  Ikt  iointiue  or  dower  (/)  (if  married 
before  the  late  Act  came  into  operation) ;  or  mortgaging  her 
separate  estate  (g),  or  property  over  which  she  has  a  joint 
power  of  appointment  (Jt),  to  pay  his  debts ;  or  (on  a  settle- 
ment of  tlie  wife's  estate)  of  the  husband's  relinquishing  his 
estate  injure  mariti  (i) :  so,  if  a  stranger  concur,  and  pro- 
vide for  payment  of  the  settlor's  debts,  he  will  be  considered 
to  have  purchased  the  benefit  of  the  settlement   for  the 


(x)  Martin  v.  Martin,  2  Russ.  &  INT. 
507  ;  and  there  is  no  exception  in 
favour  of  the  Crown,  semhle  ;  see 
Cholmleifs  case,  2  Rep.  50  ;  Maydakn 
Oollerje  case,  11  Rep.  66  b. 

(y)  leech  v.  Leech,  1  Ch.  Ca.  249  ; 
Walicijn  V.  Coutts,  3  Mer.  707  ;  3  Sim. 
14;  Acton  v.  Woodrjate,  2  Myl.  &  K. 
492  ;  Gan-ard  v.  Lord  Lauderdale,  3 
Sim.  1  ;    Wilding  v,  Richards,  1  Coll 
G55  ;  Smith  v.  Kcatinrj,  6  C.  B.  136 ; 
Simmonds  v.  Pallcs,  2  J.  &  L.  489 
Maclcinnon  v.  Steicart,  1   Sim.  N.  R 
76,  89;  Griffith  v.Ricl-etts,1  Ha.  307; 
Smith  V.  Hurst,  10  Ha.  30  :  but  see 
Lunfjton  v.   Tracy,  2  Ch.  R.  16,  and 
Sug.    713  ;     La  To  ache    v.    Earl    of 
Lucan,  7  CI.  &  F.  772  ;  FieU  v.  Lord 
Donouyhmore,   1     Dru.    &    W.   227 ; 
Glegrj  V.  Rees,  L.  R.  7  Ch.  Ap.  71. 
See  the  judgment  in  Synnot  v.  Symp- 
son,  5  H.  L.  C.  121. 

(z)  Evelyn  v.  Templar,  2  Bro.  C.  C. 
143  ;  Doe  v.  Roc,  6  Sco.  525  ;  Carrie 
V.  Kind,  1  Myl.  &  C.  17,  a  case  of 
copyhold  settled  by  a  married  woman 
dm-ing  coverture.  See,  too,  as  to 
copyholds  being  within  the  Act,  Doe 


V.  Bottridl,  5  B.  &  Ad.  131. 

(a)  See  12  Ves.  74  ;  Doe  v.  Bowe,  4 
Bing.  N.  C.  737  ;  and  see  Wanden  v. 
Jones,  23  Beav.  487  ;  2  De  G.  &  Jo. 
76  ;  Caton  v.  Caton,  L.  R.  2  E.  &  Ir. 
Ap.  127  ;  L.  R.  1  Ch.  Ap.  137  ;  and 
cases  cited,  infra,  Ch.  XVIII.,  s.  7. 

(h)  Griffin  V.  Stanhope,  Cro.  Jae. 
454  ;  Randxdl  v.  Morgan,  12  Ves.  74  ; 
Ex  parte  Hall,  1  Ves.  &  B.  112  ;  see 
BaUcrsbee  v.  FatTington,  1  Sw.  106. 

(f)  Brown  v.  Jones,  1  Atk.  sea 
p.  190  ;  Stilcman  v.  Ashdoicn,  2  Atk. 
479  ;  liamsdcn  v.  Ilylton,  2  Ves.  S. 
308. 

id)  Brown  v.  Jones,  uhi  supra. 

(t)  Ball  V.  Burnford,  Prec.  in  Ch. 
113  ;  Parlcr  v.  Carter,  4  Ha,  409  ; 
JIarman  v.  Richards,  10  Ha.  81 ;  and 
see  aerl:  v.  Nettlcship,  2  Lev.  148. 

(/)  See  Sug.  718. 

ig)  Carter  v.  Hind,  22  L.  T.  116  ; 
V.-C.  w. 

(/()  See  Whitbrcad  v.  Smith,  3  De 
G.  M.  &  G.  727,  740. 

(/)  Ileidson  v.  Negus,  10  Beav. 
594, 
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settlor's  family  (/,) ;  and,  in  separation  deeds,  the  covenant     Clmi..  xv. 
nsually  t'litei'ed  into  liy  the  trustees  to  indemnify  tin-  luisliiiiiil        •'-'-■•• 
against  the  wife's  debts,  will  as  against  creditors  (/},  and  also, 
it  is  conceived,  as  against  subse({uent  purchasers,  support 
any  further  settlement  he  may  make  upon  her. 

In  a  recent  case  where  the  owner  of  a  valuable  Ennity  of  ^'"".^^^  V"' 

^        ^  noticed  con- 

redemption,  settled  it  upon  his  wife  and  children  at  tlie  sideratir)n 
request  of  a  near  relative,  and  in  consideration  of  a  small  a  settlement, 
advance  by  way  of  loan,  upon  the  security  of  his  promissory 
note,  to  enable  him  to  pay  off  the  arrears  of  interest  on  the 
mortgage  debt ;  the  settlement  was  upheld  as  against  a 
subsequent  mortgagee  from  the  settlor,  notwithstanding  the 
inadequacy  of  the  consideration,  which  was  not  even 
mentioned  in  the  deed  (m). 

So,  where  husband  and  wife,  jointly  seised  in  fee,  mort- 
gaged the  estate,  limiting  the  equity  of  i-edemption  to  such 
uses  as  they  or  the  survivor  should  appoint,  and  the  property 
was  reconveyed  by  their  appointment  to  the  use  of  the  wife 
for  life,  with  remainder  to  the  use  of  the  husband  for  life, 
with  remainder  to  uses  in  favour  of  their  issue,  it  Avas  held 
that  her  concurrence  in  the  settlement  made  by  the  i-econ- 
veyance,  was  a  sufficient  consideration  to  support  it  against 
a  subsequent  purchaser  for  value  from  the  husband  (n). 

So,  if  a  post-nuptial  settlement  be  made  with  the  aid  of  Post-nuptial 

,1  1  •  ±'ii'i.i'ii    settlement 

another  person  whose  concurrence  is  essential  to  its  lull  may  be  sup- 
validity — as  in  the  case  of  a  settlement  by  tenant  for  life  and  ported,  when, 
tenant  in  tail  in  remainder^ — this  may  take  from  the  instru- 
ment its  voluntary  character  (o) :  but  the  concurrence  of  the 

(k)  Ford  V.  Bliiart,  supra,  15  Beav.  tivc  :    sec  Frampfoii   v.  Frampton,  4 

493  ;  and  see  Tuwnend  v.  ToJccr,  L.ll.  Beav.  291  ;   Wihon  v.  Wilson,  11  Sim. 

1  Ch.  Ap.  446  ;  and  see  BayspooJe  v.  405,  affirmed  in  D.  P.  12  Jur.  467  ; 

Collins,  L.  R.  6  Ch.  Ap.  228.  1  H.  L.  Ca.  538  ;  5  H.  L.  Ca.  40. 

(Z)  See  Stephens  v.  Olive,  2  Bro.  C  {ni)  Baijspoolc  v.  Collins,  L.   IJ.   6 

C.  90  ;   Worrall  v.  Jacol,  3  Mer.  256;  Ch.  Ap.  228. 

but  the  introduction  of  such  a  cove-  (»)  Atkinson  v.  Smith,  3  Do  G.  & 

nant  is  not,  as  has  been    often  sup-  Jo.  186  ;  4  Jur.  N.  S.  1160. 

posed,  essential ;  but  any  other  good  (o)  Myddhton    v.  Lord  Kcnyon,  2 

consideration   will   be   equally   eifec-  Yes.  J.  391  ;  see  410  ;  Roc  v.  Mitton, 


892 


EFFECT   OF   CONVEYANCE   ON 


Chap.  XV. 
Sect.  5. 

Family  com- 
promise. 


husliand  in  a  .settlement  of  the  wife's  estate  has  been  held 
not  to  have  this  effect  when  the  hiLshand's  existing  interests 
are  preserved  by  the  settlement  (j)).  So,  a  family  compromise 
founded  on  a  doubtful  intestacy  is  valid  {q).  But,  of  course, 
the  fact  of  the  grantees  having  had  estates  in  the  property, 
which — as  in  the  case  of  estates  in  remainder  on  an  estate 
tail — have  been  destroyed  by  the  settlor,  will  not  support 
the  settlement  (r). 

And  the  Act  extends  to  a  case  where  A.,  having  contracted 
to  purchase  an  estate,  takes  the  conveyance  in  the  names  of 
trustees,  upon  voluntary  trusts  (s). 

It  is  generally  said,  that  where  a  person  has  endowed  a 
charity,  he  cannot  afterwards  avoid  his  own  act  under  the 
27  Eliz.  c.  4,  by  a  sale  to  a  purchaser  for  value  [t) ;  but  the 
point  does  not  appear  to  have  been  expressly  decided.  In 
one  case  (n),  a  municipal  corporation  founded  a  hospital,  and 
procured  estates  to  be  conveyed  direct  from  the  vendors  to 
the  hospital,  and  it  was  held  that  the  corporation  could  not 
defeat  the  conveyance  by  a  subsequent  sale  for  value.  But, 
in  this  case,  there  never  was  any  estate  vested  in  the  corpora- 
tion. In  a  later  case  {x),  the  point  was  left  open;  and  it 
must  be  regarded  as  still  unsettled. 

Marriage  a  Marriage  is  in  itself  a  sufficient  consideration  for  an  ante- 

sidTratioii^"'^"    I'l-^'^P^ial  settlement  upon  the  husband,  wife,  or  issue  {y) :  and, 

in  the  absence  of  fraud,  the  settlement  made  by  one  of  the 


Purchase  in 
the  name  of 
trustees  upon 
voluntary 
trusts  is 
within 
the  Act. 

WTiether  a 
^•ollmtary 
conveyance  to 
.a  charity  may 
be  avoided  by 
a  subsequent 
sale  for 
value. 


2  Wils.  356  ;  and  case*  cited  in  Doe 
V.  Rolfe,  8  Ad.  &  E.,  see  p.  659  ;  but 
see  also  that  case,  infra,  898,  and 
Tarhton  v.  Liddell,  17  Q.  B.  390. 

{p)  Butterfiehl  v.  Heath,  15  Beav. 
408  ;  but  see  Green  v.  0' Kearney,  2 
Ir.  C.  L.  R.  267  ;  and  see,  on  the 
general  subject,  Scott  v.  Scott,  18  Jur. 
755. 

(7)  Heaj)  V.  Ton[/e,  9  Ha.  90  ;  see 
Slapilton  v.  Stapilton,  1  Atk,  2  ;  2 
Wh.  &  T,  L.  C.  4th  edit.,  824,  and 
cases  there  cited  ;  vide  supra,  753  ; 
JIarman  v.  Richards,  10  Ha.  81  ;  Ex 
parte  Lv.cij,  17  Jiu-.  1143  ;   Stone  v. 


Godfrey,  5  De  G.  U.  &  G.  76. 

(>■)  C'ormick  v.  Trapand,  6  Dow.  60. 

(s)  Stone  or  Barton  v.  Van  Hey- 
thuysen,  11  Ha.  126. 

(<)  See  Tudor's  Charitable  Trusts, 
253. 

(k)  Att.-Gen.  v.  Corporation  of  New- 
casth;  5  Beav.  307  ;  12  CI.  &  F.  402. 

(x)  Tyre  v.  Corporation  of  Glou- 
cester, 14  Beav.  173. 

(>/)  See  Broim  v.  Jones,  1  Atk. 
190  ;  Nairn  v.  Prowsc,  6  Yes.  752  ; 
C Gorman  v.  Corny n,  2  Sch.  &  L.  147; 
Ex  parte  iVBurnle,  1  De  G.  M.  &  G. 
441. 
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contracting  parties  is  not  invalidated,  Ly  reason  of  the  settle-     Chap.  xv. 
ment  made  by  the  other  pro^dng•  inett'ective  ;  as,  e.cj.,  by  reason    ___1jJ!__ 


of  his  or  her  infancy ;  nor  does  any  case  of  election  arise  as 
against  the  other  party  or  his  or  her  representatives  (c). 

But  a  settlement  made  in  pursuance  of  an  agreement  whorc  tlio 
entered  into  in  contemplation  of  a  marriage  not  recognized  ™oTa"^aiia 
as  valid  by  the  laws  of  this  countr}^ — as,  ejj.,  bet-\veen  a  man  ^"'^• 
and  his  deceased  wife's  sister — cannot  (at  any  I'ate  so  far  as 
it  is  executory  («))  be  supported  (b) ;  even  as  respects  a  pro- 
vision thereby  made  for  children  of  the  former  legal  mar- 
riage (c).  And  the  same  rule,  it  is  conceived,  will  equally 
apply,  where  the  marriage,  though  a  bond  fide  one,  is  in\alid 
by  reason  of  one  of  the  parties  having  contracted  a  previous 
marriage  which,  although  not  known  to  be  so,  is  still  sub- 
sisting. In  the  case  of  a  settlement  executed  as  part  of  the 
arrangements  for  a  marriage  within  the  prohibited  degrees, 
there  is  not  merely  the  absence  of  a  good  consideration,  but 
the  presence  of  that  which  the  Courts  necessarily  treat  as  an 
immoral  consideration — viz.,  an  agreement  for  concubinage 
instead  of  coverture.  But  a  voluntary  settlement  upon  the 
woman  herself,  if  not  founded  upon  any  agreement  for,  al- 
though it  in  fact  precedes,  a  concubinage  of  this  description, 
and  which  purports  on  the  face  of  it  to  be  voluntary,  can 
not  be  set  aside  by  the  settlor  or  his  representatives,  if  it 
has  been  perfected  by  an  actual  transfer  of  the  property  to 
the  trustees  (d). 

A  question  is  frequently  raised  as  to  how  far  the  conside-  How  far  tlio 
ration  of  marriage  extends.     As  against  the  settlor  and  his  ^^  li'ian-iagc 
heirs,  limitations  in  favour  of  collaterals,  contained  in  an  extemls. 
ante-nuptial  settlement,  are  binding  (e) ;  but  whether  they 

(2)   Camjjhdl  V.  Iiiyllhii,  21    Bea\-,  {h)  Couhon  v.  AlUsou,  2  De  G.  F.  & 

567  ;  1  De  G.  &  Jo.  393  ;  see,  how-  Jo.  521. 

ever,  Codrincjton  v.  Lindsay,  L.  E.  8  {<■)  Chapman  v.  Bradley,  33  Bc-av. 

Ch.  Ap.  578,  593,  where  election  was  01. 

allowed.  (d)  See  and  consider  judgment  in 

(«)  Aycrst  v.  Jailins,  L.  B.  10  E>[.  Jycrst  v.  Jenkins,  ubl  supra. 

275.  {(■)   DavmiM-t    v.   Bish>pp,  1    V^- 


894 


EFFECT   OF   CONVEYANCE   ON 


Chap.  XV.     ^-ill  be  supported  as  against  subsequent  hondjide  purchasers 
^-^^ —  for  value  has  been  the  subject  of  frc(iUi.-nt  discussion. 


Limitations  iu 
favour  of 
collaterals. 


Unnecessary  difficulty  appears  to  ha^•c  been  thrown  over 
the  cases  upon  the  subject,  by  a  confusion  between  the  con- 
tract and  the  consideration  for  the  contract.  The  common 
form  of  objection  is,  that  collaterals  are  "not  Avithin  the 
consideration  of  the  marriage"  (/).  Now  this  expression 
is,  it  is  submitted,  scarcely  accurate.  If  A.  agreed  with  B. 
to  pay  him  10,000/.,  in  consideration  of  his  conveying  his 
estate  to  the  use  of  A.  for  life,  w^ith  remainders  over  in 
favour  of  strangers,  and  the  money  Avere  paid,  and  the 
conveyance  executed  accordingly,  a  question  might  arise 
whether  the  remaindermen  took  beneficially,  or  in  trust  for 
A. ;  but  subsequent  purchasers  from  B.  could  hardly  contend 
that  the  limitations  in  the  settlement,  nlim  A.'s  life  estate, 
were  void,  upon  the  ground  of  the  remaindermen  not  being 
"  AAathin  the  consideration  of  the  10,000/."  (g).  In  the  case 
of  a  marriage  settlement,  the  only  important  questions  seem 
to  be,  first,  whether  the  collaterals  were  within  the  contract: 
and  secondly,  whether  (if  so)  there  was  a  sufficient  con- 
sideration for  such  a  contract. 


Such  limi- 
tations 
should  be 
considered 
within 
marriage 
contract — 
when. 


Upon  the  first  question,  (considered  merely  as  one  of 
principle,)  it  is  submitted,  that  where  the  limitations  over 
are  in  favour  of  the  collateral  relations  or  connections,  not 
of  the  settlor,  but  of  the  other  contracting  party,  (whether 
wife  or  husband,)  the^  settlement  itself  may  be  considered 
irrimOj  facie,  evidence  of  such  other  party  having  stipulated 
for  their  insertion.  So,  where,  on  a  settlement  of  the  in- 
tended wife's  estate,  the  limitations  over  are  in  favour  of 
her  own  collateral  relations,  in  derogation  from  the  husband's 
marital  right  by  survivorship,  (in  case  of  personalty,)  or  as 
tenant  by  the  curtesy  (in  case  of  realty).     Where,  in  any 


698  ;  >S'.  C,  2  Y.  &  C.  C.  0.  4.51  ; 
in  which  see  the  earlier  cases  cited ; 
see,  however,  an  exceptional  case  of 
WoUaston  v.  Tribe,  L.  K.  9  Eq.  44, 
where  the    settlement    in    favour  of 


collaterals  was  set  aside. 

(/)  Piilrcrtnft  V.  Pvlvrrtoft,  IS  Ves. 
92. 

(y)  And  see  Furd  v.  Sluarl  15 
Beav.  499. 
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case,  other  than  that  last  referred  to,  the  limitations  over  ClLip.  xv. 
are  in  favour  of  the  collateral  relatio)is  or  connections  of  ^'"^' ''' 
the  settlor,  such  presumption  cannot  so  readily  arise  ;  but  it 
might  be  proved  that  the  other  party  stipulated  for  their 
insertion.  If  such  a  stipulation  cannot  be  presumed  or 
proved,  the  limitations  must,  it  is  conceived,  be  considered 
voluntary,  and  void  as  against  a  suljsetpient  bond  fide  pui*- 
chaser. 

Nor  do  the  reported  cases  (/<),  where  limitations  in  a 
marriage  settlement  in  favour  of  collaterals  have  been  held 
invalid,  appear  to  be  inconsistent  Avith  the  above  sug- 
gestions. 

In  a  late  case  in  the  Exchequer  Chamber  (/),  a  settlement  Clarh  v, 
by  a  woman  out  of  her  own  estate,  made  previously  to  her  *'^' " 
marriage,  in  favour  of  her  illegitimate  child,  was  supported 
as  against  a  subsequent  mortgagee  from  lier  husband  and 
herself.  One  of  the  learned  judges  (/•),  after  citing  the 
above  remarks,  was  of  opinion  that  the  principle  there 
suggested  was  the  only  one  which  could  reconcile  the  con- 
flicting decisions ;  and  added,  that  though  it  is  to  be  pre- 
sumed that  the  wife  and  her  friends  stipulate  only  for  the 
limitations  in  favour  of  the  husband,  wife,  and  issue  of  the 
marriage,  yet  where,  as  in  Keivsfead  v.  Searles  (I),  and 
Clayton  v.  Lord  Wllfon  {m),  the  limitations  so  far  interfere 
with  those  which  would  naturally  be  made  in  favour  of  the 
husband,  wife,  and  issue,  as  to  indicate  that  the  limitations 
must  have  been  discussed,  and  made  part  <»f  the  marriage 

{h)  See  Osgood  v.  Strode,  2  P.  Win.s.  her  reversionary  property  ;  no  settle- 

245  ;  Sattoti  v.  Chetwynd,  3  Mer.  249,  ment  having  been  executed,  and  the 

253;  /o/mso>t  V,  Zf^cn-rf,  3  Madd.  283;  only  persons  who   coukl    derive  any 

1  Turn.  &  R.  281  ;  Cotterell  v.  Ilomcr,  benefit  from  enforcing  the  covenant 

13  Sim.  506  ;  Stacpoole  v.  Stacpoole,  2  being  her  next  of  Idn. 
Con.  &  L.  489  ;  and  see  Kekeiukli  v.  (/)  Clarice  v.  Wright,  6  Hur.  &  Nor. 

Manning,  1  De  G.  M.  &  G.  176  ;  see  849  ;  7  Jur,  N.  S.  1032. 
also  Cramer  v.  Moore,  3  Sm.  &  G.  141  (7r)  Justice  Blackburn,  with  whom 

where   it  was   held    that    the   wife,  Justice  Willes  concurred, 
having  survived  her  husband,  was  not  (0  1  Atk.  265. 

bound  by  his   covenant   contained  in  (w)  3  Madd.  302, 

marriage  articles  for  the  settlement  of 
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Chap.  XV.     contract,  and  part  of  the  reciprocal  considerations  between 
LJ the  husband  and  the  wife,  that  presunij)tion  is  rebutted,  and 


the  limitations  are  not  voluntary.  Two  of  the  other 
judges  ()i),  were  of  opinion  that,  with  two  exceptions,  the 
rule  was  well  established  that  a  limitation  in  a  marriage 
settlement  in  favom-  of  the  relations  of  the  settlor,  other 
than  the  issue  of  the  marriage,  is  not  within  the  considera- 
tion of  tlic  marriage : — one  of  these  exceptions  being,  that 
a  limitation  may  be  introduced  in  favour  of  the  children  of 
a  former  marriage  (o) ;  and  the  other,  that  a  similar  limita- 
tion may  be  made  in  favour  of  the  settlor's  issue  by  a  future 
wife,  in  default  of  issue  of  the  intended  marriage  (^>) ;  and 
held  that  the  illegitimacy  of  the  child  in  the  case  before 
them  did  not  take  it  out  of  the  principle  of  the  former 
exception.  The  judge  {q)  who  formed  the  minority  was  of 
oj^inion  that  Xcv:stcad  v.  Sea  ties  was  decided  before  the 
principles  of  law  applicable  to  the  subject  were  well  under- 
stood, and  was  no  longer  a  binding  authority. 

Remarks  ou  j^^  Clorhe  V.  Wv'inld  there  was  no  proof  that  the  husband 

this  case.  ^  ■•• 

had  stipulated  for  the  provision  in  favour  of  the  settlor's 
illegitimate  child ;  nor  could  this  be  presumed  fi-om  the  form 
of  the  limitations.  The  child  was  to  take  only  after  the 
husband's  life  estate  had  determined,  nor  did  the  settlement 
in  any  way  derogate  from  the  marital  I'ight  by  survivorship  ; 
and  the  only  reasonable  presumption  was  that  the  stipula- 
tion emanated  from  the  settlor  herself  The  facts,  therefore, 
do  not  seem  to  justify  tlio  inference  on  which  two  of  the 
learned  judges  relied,  viz.,  that  the  limitation  in  favour  of 
the  child  Avas  stipulated  for  by  the  husband ;  and,  unless 
there  is  a  recognized  exception  to  the  general  rule,  where 
the  limitation  is  in  favour  of  the  settlor's  own  issue  by  a 
former    marriage,   the   pi-o\-i,sion  for   tlie   child   was   purely 

(/*)    C.  J.   Cockburn    and    Jii.stice  but  query  wliether  the  .same  principle 

Wightman,  who  agi-eed  that  tlie  judg-  applies   where   the    hu.sband    is   the 

ment  of  the  Court  below  should  be  settlor. 

affirmed,  though  on  different  groimds  {p)  Clmjlon  v.  Lord  Wilton,  3  iladdj 

from  Blackburn  and  WilleSj  JJ.  302. 

(o)  Nexcstcad  v.  Se((rhs,  1  Atk.  265;  (7)  Justice  William?. 
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voluntary,  and  void  as  against  a  subsequent  bond  fide  pur-     Chap.  xv. 

chaser.     In  Xeivstcad  v.  Seai-les  (r),  there  appear  to  have ' 

been  reciprocal  considerations  both  on  the  part  of  tlic 
husband  and  the  wife;  but  the  main  ^-roiuKl  of  Lord 
Hardwicke's  decision  was  that,  if  he  laid  down  any  other 
rule,  it  would  become  impossible  for  a  widow,  on  lier  second 
marriage,  to  make  any  certain  provision  for  her  issue  by  a 
former  one.  The  same  reason,  of  course,  docs  not  apply 
Avhere  the  husband,  on  his  second  marriage,  makes  a  settle- 
ment which  embraces  his  issue  by  a  former  wife ;  and,  it 
may  be  doubted  whether  such  a  case  falls  within  the  excep- 
tion. In  Clayton  v.  Lord  Wilton,  the  liuutation  in  favour 
of  the  settlor's  issue  by  any  future  wife  was  upheld,  because, 
from  the  manner  in  which  it  was  introduced  into  the  settle- 
ment, such  a  construction  was  necessary,  in  order  to  support 
a  limitation  in  favour  of  children  of  the  intended  marriage  : 
and  it  cannot  be  regarded  as  an  authority  that  a  limitation, 
in  a  marriage  settlement,  in  favour  of  issue  by  any  future 
marriage,  whether  of  husband  or  wife,  will  in  every  case  be 
supported  as  against  a  subsequent  bond  fide  purchaser  (.s). 

In  a  modern  case,  where  a  woman  being  indebted,  though 
not  to  the  extent  of  insolvency,  at  the  time  of  her  marriage, 
settled  all  her  real  and  personal  property  (with  a  triflino- 
exception)  upon  herself  for  life,  Avith  remainder  to  the 
children  of  the  marriage,  and,  in  default  of  childi-en,  in 
favour  of  certain  collateral  relatives,  including  a  favourite 
niece  whom  she  had  adopted  as  her  daughter,  and,  lla^■ino• 
.survived  her  husband,  died  without  having  had  issue  and 
leaving  no  assets,  it  was  held  that  the  settlement,  quoad  the 
collaterals,  was  voluntary,  and  must  be  set  aside  to  the 
extent  of  the  settlor's  indebtedness  (t). 

As  to  the  second  point — If  upon  marriage  tlie  husband's  If  witliin 
estate  were  settled  upon  the  wife,  giving  her  an  absolute  marriage 

(»•)  1  Atk.  264,  267  ;  and  see  Sug.       meiiis,  Sug.  716,  note. 
717.  (<)  SmUh  V.  ChcrriU,  L.  I!.  4  K-i. 

(.s)   See   Lord    St,  Leonards'  com-       390. 
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power  of  sale  and  control  over  the  purcliase-money,  effectually 
excluding  him  from  any  future  participation  therein,  and 
without  securing  to  him  the  indirect  advantage  of  a  per- 
manent provision  for  her,  the  marriage,  it  is  conceived, 
would  clearly  be  a  sufficient  consideration  for  such  a  settle- 
ment ;  although  she  might  at  once  sell  the  estate  and  hand 
over  the  purchase-money  to  her  own  relations :  and,  if  so, 
upon  Avhat  principle  can  it  be  contended  that  the  marriage 
would  not  equally  have  been  a  sufficient  consideration  for 
any  limitations  in  favour  of  such  relations,  which  might, 
upon  her  stipulation,  have  been  introduced  into  the  settle- 
ment ?  The  case  of  a  woman  marrying,  and  stipulating  for 
a  provision  in  favour  of  parents,  or  others,  who  had  pre- 
viously been  dependent  on  her  exertions  for  support,  may 
suggest  the  hardships  which  might  result  from  maintaining 
a  contrary  doctrine.  The  impossibility  of  restoring  the  con- 
sideration by  replacing  either  party  in  his  or  her  original 
status  is,  in  itself,  a  sufficient  reason  why  full  effect  should 
be  given  to  any  arrangements  which  Avere  considered  to 
form  the  equivalent,  or  part  of  the  equivalent,  to  such  con- 
sideration («.). 

And  where  the  settlement  is  made  by  aid  of  a  party  other 
than  the  husband  and  wife, — as  where,  on  the  marriage  of 
tenant  in  tail,  the  tenant  for  life  in  possession  concurs  in 
barring  the  entail  and  re-settling  the  estate, — the  validity  of 
limitations  in  favour  of  other  branches  of  the  family,  or  (it  is 
conceived)  of  strangers,  seems  to  be  unquestional)le  (.r)  :  so, 
oven  the  mother  of  the  husband  releasing  the  lands  from  an 
annuity,  and  accepting  a  substituted  security  for  its  pay- 
ment, has  been  held  a  sufficient  consideration  for  limitations 


(h)  See  Jcnhlns  v.  Kcymcs  or  Key- 
mis,  1  Lev,  237,  where  it  was  held 
that  the  wife's  marriage  portion  was 
n  sufficient  consideration  for  limita- 
tions to  the  issue  of  the  husband  liy 
a  second  marriage.  And  see  Heap  v. 
Tonrje,  9  Ha.  lOi  ;  Ford  v.  Stuart,  15 
Beav.  500. 

(x)  See  Jcnldns  v.  Kcymcs  or  Key- 


mis,  1  Lev.  150,  237;  Osgood  v.  Strode, 
2  P.  Wms.  see  p.  25G  ;  and  Puhertoft 
V.  Pulvcrtuft,  18  Ves.  92.  But  see 
Wolluston  V.  Trile,  L.  R.  9  Eq.  44  ; 
where,  however,  the  Court  considered 
that  the  settlor  intended  to  reserve  to 
herself  a  power  of  appointment  among 
the  collaterals  who  were  tlie  objects 
of  the  ultimate  trust. 
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ill  favour  of  lier  younger  children  {ij).     A  settlement,  not  on      Chap.  XV. 
marriage,  by  tenant  for  life  and  tenant  in  tail,  was,  under        '  ^^  •  •>■ 
special  circumstances,  held  void  as  against  a  purchaser  in  a 
modern  case  (z) ;  but  the  decision  seems  to  be  disapproved 
of  by  Lord  St.  Leonards  [a). 


And  limitations  to  collaterals,  which  ]:)reccde  a  limitation  <>i"J^y J'^'i"*? 

^  l)nor  to 

in  favour  of  issue  of  the  marriage,  will,  it  seems,  be  valid  (6):  limitations 

/•      T      •        •        /  \  •       1     •  1  ^'^  issue  of 

so,  the  remoteness  oi  a  limitation  (c),  or  its  being  subsecpieiit  man-iage. 
to   a  vested    estate   tail  ((?),  may  perhajDS   be   suthcient  to 
sustain  it. 


And    a    settlement    by   a    widow,  before    her    second  Settlement 

by  widuw, 

marriage,  upon  her  children  by  a  deceased  husband,  is  not  valid, 
fraudulent  within  the  Act :  even  although  they  are  them- 
selves married  and  have  issue  (c) :  and  the  husband  is  not  a 
purchaser  within  the  Act  (/).  So,  a  settlement  by  a  woman 
uj)oii  her  marriage,  in  favour  of  her  illegitimate  issue,  may 
be  supported,  as  against  a  subsequent  purchaser  from  her 
and  her  husband  {y). 


But  even  a  settlement  in  consideration  of  marriage  may  Marriage 

1  1  n  •        p         1  settlement 

be  showni  to  have  been  executed  by  all  parties  for  the  pur-  may  be 
pose  of  defrauding  creditors,  and  therefore  to  be  void  as  fi-audulcnt!'^ 
against  creditors  (//) ;  as  where  a  man,  on  marrying  a  Avoman 
with  whom  he  had  cohabited  for  several  years,  executed  an 
ante-nuptial  settlement  for  the  sole  jDurpose  of  defeating  his 
creditors,  the  wife  being  implicated  in  the  fraud  (j).     And 


{y)  Hoc  V.  M'ltton,  2  Wils.  35G. 

iz)  Doe  V.  Rolfe,  8  Ad.  &  E.  GoO  ; 
and  see  Tarldon  v.  LkkleU,  17  Q.  B. 
390  ;  4  De  G.  &  Sm.  538  ;  Wcdrjichl 
V.  Giblj07i,  1  Giff.  401. 

(a)  Sug.  716. 

(b)  Clai/ton  v.  Earl  Wilton,  3  Madd. 
302,  n.  ;  and  see  Sng.  716 ;  and  tide 
supra,  p.  896, 

(f)  2  P.  Wms.  255. 
{d)  See  Sug.  716  ;   Lord  Tcnhams 
case,  2  Lev.  105. 

(e)    Newstead    v.    Scarles,   1    Atk. 


2G5  ;  and  see  K!>ir/  v.  C'otlo,i,  2  P. 
Wms.  671  ;  Doe  v.  Lewis,  11  C.  B. 
10S5. 

(/)  s.  a 

((j)  Clarle  v.  Wri>/hf,  6  H.  &  N. 
819  ;  7  Jur.  N,  S.  1832  ;  and  vide 
siqirii,  p.  895. 

(//)  Coluinhine  v.  Pcnhall,  1  Sm.  & 
G.  228. 

(/)  Buhner  v.  Hunter,  L.  K.  8  Eq. 
46 ;  and  see  Aeruman  v.  Corbett,  1  J. 
&  II.  410. 
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consideratiun. 


Consideration 
not  expresed 


where  such  is  the  object  of  the  deed,  the  fact  of  the  marriage 
being  solemnized  in  pursuance  of  a  long-standing  engage- 
ment will  not  validate  the  settlement  (/>•). 

Where  A.,  being  indebted,  but  not  to  the  extent  of  insol- 
vency, applied  to  his  mother  for  a  loan,  which  she  consented 
to  make,  and  in  fact  made,  only  on  condition  that  he  settled 
his  landed  property,  the  settlement  was  upheld  (/) ;  but  the 
transaction  was  hond  fide,  and  there  was  no  intention  to 
defraud  creditors.  So,  where  the  owner  of  a  freehold  estate 
worth,  beyond  a  mortgage  upon  it,  al)0ut  1,300/.,  at  the 
solicitation  of  a  relative  who,  as  an  inducement,  lent  him 
150/.  on  his  promissory  note,  made  a  post-nuptial  settlement 
of  it  on  his  wife  and  children,  which  did  not  disclose  the 
advance  or  any  other  valuable  consideration,  the  settlement 
was  ujDheld  as  against  a  subsequent  mortgagee  from  the 
settlor  (r/t). 

Where  a  settlement  is  expressed  to  be  made  in  considera- 
tion of  58.,  and  for  divers  other  good  and  valuable,  but 
unstated,  considerations,  it  rests  w4th  the  party  setting  up 
the  settlement  to  show  their  actual  existence  {n). 

A   settlement   or   conveyance,   apparently   voluntary  (o), 


(A)  Fraser  v.  Thompson,  4  De  G.  & 
Jo.  659. 

(/)  Thompson  v.  Wchster,  4  De  G. 
&  Jo.  600 ;  7  Jur.  N.  S.  531,  and  ride 
supra,  p.  897,  and  comments  on 
Thompson  v.  Webster,  in  Smith  v. 
Vherrill,  L.  B.  4  Eq.  390. 

(m)  Bayspoole  v.  Collins,  L.  E.  6 
Ch.  Ap.  228. 

(«)  Kelson  v.  Kelson,  17  Jur.  129, 
V.-C.  W.,  10  Ha.  395. 

(o)  As  to  wben  a  voluntary  settle- 
ment cannot  be  enforced  by  the  appa- 
rent beneficiaries,  see  Ward  v.  And. 
land,  8  Beav.  201,  and  cases  collected 
in  repoiter's  note,  213  ;  also  Searle  v. 
Lav;  15  Sim.  95  ;  Jirid'jc  v.  Brid;je, 
IG  Beav.  315  ;  Oilbcrt  v.  Orcrton,  2 
II.  &  M.  110  ;  see  judgnient  ;   Price 


V.  Prirc,  1  De  G.  M.  &  G.  308 ;  Bceck 
V.  Keep,  18  Beav.  285 ;  Seu-cU  V- 
3foxsy,  2  Sim.  N.  K.  189  ;  Cox  v.  Bar- 
nard, 8  Ha.  310  ;  Jones  v.  Lock,  L.  R. 
1  Ch.  Ap.  25  :  ct  contra  ;  Ellison  v. 
Ellison,  G  Ves.  65G  ;  1  Wh.&  Tu.  L.  C. 
4th  ed.  245,  and  cases  cited  in  note  ; 
Sloane  v.  Cador/an,  Sug.  719  ;  /"w- 
tcsciie  V.  Burnett,  3  Myl.  &  K.  36  ; 
Whmtlcy  v.  Purr,  1  Ke.  551 ;  and 
BlaMij  V.  Brady,  2  Dru.  &  Wal.  311 ; 
Beatson  v.  Beatson,  12  Sim.  281  ; 
Kelceivich  v.  Mannincj,  1  De  G.  M.  & 
G.  176  ;  Voyle  v.  Ilmjhcs,  2  Sm.  &  G. 
18 ;  Donaldson  v.  Donaldson,  Kay, 
711  ;  Dening  v.  Ware,  22  Beav.  184: 
nad  .see  Aircy  v.  Hall,  3  Sm.  &  G. 
315,  and  Kiddill  v.  Furnell,  Hid.,  428; 
where  the  stoclc,  tlie  suliject  of    set- 
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may  bo   support('(l   by  any  ovidcnco,  (consisk-nt   Avitli    its     Chap.  xv. 
terms,)  which  proves  that  it  was  in  fact  made  for  good  con-       ^^^^'  ^'' 


sidcration  (p) :  so,  although  originally  voluntary,  it  may  bo  "'^^  ^'® 

proved. 

made  good  by  subsequent  matter,  ni  the  hands  of  those  who  Settlem.nt 
have  given  value  on  the  faith  of  it ;  <'.(/.,  thn  marria"(!  of  the  'W 'f /"I'- 

"  '       t7  '  ri  ^    ported  by 

party  claiming  under  it  beneficially  (q) — oven  although  its  "'^tter  ex 
existence  be  not  shown  to  have  been  considered  in  the 
marriage  treaty  (r), — or  a  sale  or  mortgage,  for  valuable 
consideration,  by  the  voluntary  grantee  (8) ;  or,  probably, 
(in  the  case  of  a  creditor's  deed,)  the  fact  of  creditors  liaving, 
upon  the  faith  of  it,  refrained  to  enforce  their  remedies 
against  the  debtor  (t),  may  be  sufficient  to  support  the  deed. 


The  distinction  between  deeds  vesting  property  in  trustees  Distinction 
upon  trust  for  the   benefit   of  particular   persons, — which  creditorl' 
deeds  cannot  be  revoked,  altered,  or  modified  by  the  party  oth*^!'*^"!! 
who  has  created  the  trust; — and  deeds  purporting  to  be  '^ee''*^- 
executed  for  the  l)enefit  of  creditors, — where  the  question 


tlement,  had  not  been  nctnally  trans- 
ferred at  the  settlor's  death  ;  Dchrow 
V.  Bone,  8  Jur.  N.  S.  276  ;  Eicltctrdsoji 
V.  liichardson,  L.  K.  3  Eq.  680  ;  where 
the  promissory  notes  comprised  in  the 
deed  were  never  indorsed  over  ;  Re 
Way's  Trusts,  2  De  G.  Jo.  &  S.  365  ; 
where  the  settlor  retained  the  deed 
which  was  never  acted  on,  or  commu- 
nicated to  the  volunteers  or  the 
trustees,  and  afterwards  destroyed  it, 
and  yet  it  was  held  to  be  an  effectual 
disijosition  of  the  fund  ;  compare  Ilall 
V.  Hall,  L.  R.  14  Eq.  365. 

{p)  See  Ferrars  v.  Chernj,  2  Vern. 
384  ;  Pott  V.  Todhuntcr,  2  Coll.  76  ; 
Clifford  V.  Turrdl,  1  Y.  &  C.  C.  C. 
138 ;  Ilarman  V.Richards,  10  Ha.  81  ; 
Batjspoole  v.  Collins,  L.  E.  6  Ch.  Ap. 
228  ;  and  see  as  to  connecting  deed.*!, 
as  being  parts  of  one  transaction, 
'S'.  C,  and  Ford  v.  Stuart,  15  Beav. 
493  ;  Whitbrccd  v.  Smith,  3  De  G.  M. 
&  G.  727  ;  Pri/or  v.  Prijor,  11  W.  R. 
873,  12  W.  R.  781. 

(7)   Ki)'k   V.    Clarl;   Tree,    in   Ch. 


275  ;  Fast  India  Company  v.  Clavd, 
2  Eq.  Ca.  Abr.  52,  and  other  cases 
cited,  5  Bac.  Abr.  tit.  Fraud.  C.  ; 
Johnson  v.  Legard,  Turn.  &  Russ.  294  ; 
Payne  v.  Mortimer,  1  Gifl.  118  ;  4  De 
G.  &  Jo.  447. 

(?■)  See  Broivn  v.  Carter,  5  Ves. 
862,  see  p.  876  ;  see  Roddy  v.  Tr/7- 
liams,  3  J.  &  L.  1,  17. 

(if)  Prodyers  v.  Lan<jham,  1  Sid, 
see  134  ;  George  v.  Milhanlce,  9  Ves. 
190  ;  and  see  Parr  v.  Fliason,  1  East, 
92,  95. 

{t)  See  Acton  v.  Woodgate,  2  Myl. 
&  K.  492  ;  Hinde  v.  Blake,  3  Beav, 
234  ;  Kirican  v.  Daniel,  5  Ha.  493  ; 
Johnson  v.  Kershaw,  1  De  G.  &  S. 
260  ;  Ilarlandv.  Biiils,  15  Q.  B.  713  ; 
Mackinnon  v.  Stewart,  1  Sim.  N.  R. 
76  ;  Griffith  v.  Ricketts,  7  Ha.  307  ; 
Smithy.  Hurst,  10  Ha.  30,  46  ;  Synnot 
V.  Sympson,  5  H.  L.  C.  121  ;  Siggcrs 
V.  Fvans,  1  Jur.  N.  S.  851,  Q.  B.  ; 
but  see  also  Cornthwaite  v.  Frith,  4 
Do  G.  &  S.  552  ;  Nicholson  v.  Tatin, 
2  K.  &  Jo.  IS  ;  3  K.  &  Jo.  159. 
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Chap.  XV 
Sect.  5. 


Avhethcr  the  trusts  can  be  revoked,  altered,  or  modified, 
depends  upon  the  circuinstances  of  each  particular  case — 
has  been  laid  down  as  follows ;  r/,r.,— In  cases  of  trust  for 
the  benefit  of  particular  persons  the  party  creating  the  trust 
can  have  no  other  object  than  to  benefit  the  persons  in 
whose  favo\n-  the  trust  is  created  ;  and,  the  trust  being  well 
created,  the  property  in  Ecpnty  Ix'longs  to  the  cestuis  que 
trust  as  much  as  it  would  belong  to  them  at  Law,  if  the 
leo-al  interest  had  been  transferred  to  them.  But  in  cases  of 
deeds  purporting  to  be  executed  for  the  benefit  of  creditors, 
and  to  wdiich  no  creditor  is  a  party,  the  motive  of  the  party 
executing  the  deed  may  have  been,  either  to  benefit  his 
creditors,  or  to  promote  his  own  convenience;  and  the  Court 
there  has  to  examine  into  the  circumstances,  for  the  purpose 
of  ascertaining  what  was  the  true  purpose  of  the  deed  :  and 
this  examination  does  not  stop  with  the  deed  itself,  but 
must  be  carried  on  to  what  has  subsequently  occurred  ; 
because  the  party  Avho  has  created  the  trust  may,  by  his 
owai  conduct,  or  by  the  oljligations  which  he  has  permitted 
his  trustee  to  contract,  have  created  an  equity  against  him- 
self (u). 


Whether  hen' 
or  de\isee  can 
set  aside 
voluntary  or 
fraudulent 
deed. 


A  settlement  "  really  fraudulent  or  fraudulently  kept  on 
foot "  (.r),  would  seem  to  be  void  as  against  a  bond  fide  pur- 
chaser even  from  the  lieu-  or  devisee  of  the  settlor  (y)  ;  but  a 
merely  voluntary  deed  cannot,  it  would  appear,  be  avoided 
by  a  sale  by  the  heir  or  devisee ;  the  principle  upon  which  a 
sale  by  the  settlor  himself  avoids  such  a  deed  being,  that 
the  subsequent  sale  shows  the  existence  of  an  originally 
fraudulent  intention  (z) :  so,  a  wife,  surviving  her  husband, 
cannot,  by  an  assignment  for  value,  avoid  his  voluntary 
assignment  of  her  legal  term  for  years  («).  Of  course,  a 
voluntary  deed  will  not  be  avoided  by  a  subsequent  convey- 


(m)  By  Sir  G.  Turner,  Smith  v. 
Hurst,  10  Ha.  47. 

(x)  Sug.  713. 

{y)  Barrel's  case,  6  Rep.  72  ;  and 
see    Warli'.rton    v.    LocdaiuJ,   0    Bli. 


N.  S.  1,  31. 

{£)  Parker  v.  Carter,  4  Ha.  409  ; 
Doe  V.  Rasliam,  17  Q.  B.  723  ;  Leiei& 
V.  llecs,  3  Kay  &  Jo.  132,  150. 

(")  Doc  V.  Leids.  11  C.  B.  1035. 
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ance  apparently  made  for  value,  but  in  fiict  voluntary  (h).  It     Chap.  XV. 
has  been  held  in  Ireland  that  in  the  case  of  several  voluntary       ^"^*-  ^- 
grantees  of  the  same  estate,  the  one  who  first  sells  confers  a 
good  title  on  the  purchaser  (c) :  but  this  seems  to  be  bad 
law  (J). 

The  5th  sect,  of  27  Eliz.  c.  4,  seems  to  comprise  all  settle-  Settlements 
ments,  although  made  for  valual)le  consideration  (e),  which  of'ttvocSon 
reserve  what  is,  either  expressly  or  virtually,  a  power  of  revo-  '^^'^  ^^itiiin 

,.         ,,,  ,,,  ',..-,  the  Act. 

cation  to  the  settlor;  c.  </.,  an  unliiinted  power  to  chai'ge  by 

way  of  mortgage  (/) ;  or  a  power  to  revoke  on  payment  of 
H)s.  (//),  or  with  the  consent  of  a  person  nominated  by  the 
settlor  (A),  or,  simply,  at  a  future  date  (/)  :  but  a  power  to 
charge  a  rcasonalile  specified  sum  (/>:),  or  to  revoke  upon  terms 
which  are  fairly  calculated  to  preserve  the  substantial  rights 
of  the  parties  interested  under  the  limitations  (I),  seems  to  be 
unobjectionable.  Lord  St.  Leonards  expresses  an  opinion  (ni), 
that  where  a  settlement  made  for  valuable  consideration 
contains  a  power  of  revocation  which  is  afterwards  released 
for  valual;)le  consideration,  a  purchaser,  buying  subsequently 
to  such  release,  would  be  postponed  to  the  settlement :  pro- 
bably the  result  might  be  the  same,  although  there  were  no 
consideration  for  the  release,  if  the  purchaser  had  notice  of 
it :  but  a  secret  release  will  not  affect  a  purchaser  (n). 

We  may  remark  here  that  a  solicitor,  when  preparin*^'-  a  Power  of  revo- 
voluntary  settlement,  ought  to   ascertain   from  his  client  be  expre^^V 
whether   it   is    to   be   revocable   or  not;   and  where  it  is  ^^vhTrr*^' 

.so  intemleil, 

(b)  Roberts  v.   WlHiams,  i  Ha.  130  ;  (h)  Twyats  case,  3  Ecp.  82  h. ;  1 
Ilumjjltrcys   v.   J'ensam,   1    M.  &   C.       Smith's  I;eading  Cases,  1. 

580  ;  Doe  v.    Webber,  1   A.  &  E.  733,  (/)    See    Anon.,  cited    Moo.    618  ; 

7-10.  ,S'.  C,  cited  3  Eep.  826  ;  but  it  seems 

(c)  Moffett  V.  WhliliiJcer,  1  Long.  &  that  the   title    imder  the  settlement 
Town.  141.  will  be  valid  until  the  specified  time 

(d)  Doe  V.  Rasham,  17  i}.  B.  723.  arrives. 

(e)  See  Sug.  721  ;  Smith  v.  Hurst,  (k)  Jcullns  v.   Kojmcs  or  Kcijmis, 
10  Ha.  30.  1  Lev.  150. 

(/)   Tarbaclc  v.  Marhuru,   2  Vcrn.  [I)  See  Doc  v.  Martin,  4  T.  E.  39 ; 

510.  Sug.  721. 

io)   See    Grifin    v.   Stanhope,  Civ.  (ni)  Sug.  723. 

Jac.  455.  (k)  Bulloelcy.  Thome,  Moo.  615. 
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Chap.  XV. 
Sect.  5. 


intended  to  be  of  a  quasi  testamentary  character,  a  power 
of  appointment  wliicli  "will  override  the  trusts,  or  a  power  of 
revocation,  should  Ije  expressly  reserved  (o).  In  several  cases 
voluntary  settlements,  api^arently  irrevocable,  have  either 
been  treated  as  revocable  (2>),  or  liave  been  rectified  by  the 
introduction  of  a  power  of  general  appointment  (q) :  but 
where  the  intention  to  make  an  irrevocable  settlement  is 
clear,  the  Court  will  not  interfere,  merely  because  the  deed 
is  voluntary  (/■). 


Personal 
settlements 
not  ■within 
27  EHz. 

Purchaser 
with  notice 
buying  from 
vendor  with- 
out notice, 
protected  ; — 
when. 


We  may  here  remark  that  the  27  Eliz.  does  not  aftect 
settlements  of  personal  chattels  (s). 

A  purchaser  will  not  be  affected  by  notice  of  an  equitable 
claim,  if  he  purchase  from  a  vendor  who  himself  bought 
bond  fide  without  notice  {t).  It  has  been  held  that,  in  the 
case  of  a  charitable  trust,  want  of  notice,  in  order  to  be 
effectual,  must  have  existed  on  the  part  of  the  first  purchaser 
who  held  adversely  to  the  trust ;  and  that,  if  he  bought  wdth 
notice,  the  want  of  notice  in  any  subsequent  purchaser  is 
immaterial  ((f).  This  is  a  doctrine  which  the  Courts  would 
probably  be  unwilling  to  countenance.  But  no  length  of 
possession  will,  irrespectively  of  the  Statute  of  Limitations, 
protect  a  purchaser  buying  with  notice  of  the  charitable 
trust  {x).     If  trust-property  which  has  been  improperly  sold 


(o)  Anderson  v.  Ehicorth,  3  Giff. 
154  ;  7  Jur.  N.  S.  1047  ;  Coutts  v.  Ac- 
worth,  L.  R.  8  Eq.  558;  Everitt  v. 
Ereritt,  L.  P.  10  Eq.  405.  The  onus 
of  showing  that  the  gift  was  intended 
to  be  irrevocable  is  thrown  on  the 
party  claiming  it ;  Coutts  v.  Acivorth 
uU  svpn'i;  and  see  WoUaston  v.  Tribe, 
L.  R.  9  Eq.  44  ;  but  see  Phillips  v. 
Munninrjs,  L.  P.  7  Ch.  Ap.  244. 

(p)  See  Hall  v.  Hall,  L.  P.  14  Eq. 
365,  where  a  vohnitary  settlement  of 
real  estate,  which  did  not  contain  any 
power  of  revocation,  was  set  aside 
after  the  lapse  of  nearly  twenty  years. 

(5)  Harlid'je  v.  Wogan,  5  Ha.  258  ; 
Nannoj  v.   ]yilVams,  22  Bear.   452; 


Forshcno  v.  Wehhij,  7  Jur.  N.  S.  299  ; 
30  Beav.  243. 

(r)  Phillips  V.  Mannings,  L.  P. 
7  Ch.  Ap.  244. 

(«)  Stone  v.  Van  llcythinjscn,  11 
Ha.  126. 

{t)  See  Brandhjn  v.  Ord,  1  Atk. 
571,  and  Louther  v.  Carlton,  2  Atk. 
242  ;  Sweet  v.  Southcote,  2  Bro.  C.  C. 
66. 

(h)  See  East  Greenstcd's  case,  Duke's 
Ch.  Uses,  640,  A.  D.  1633  ;  and  see 
Sutton  Coldfiehl  case,  ih.  68  ;  and  Com- 
missioners of  Charitable  Donations  v. 
Wybrants,  2  J.  &  L.  194  ;  Tudor's 
Charitable  Trusts,  332,  333. 

(x)  Supra,  p.  382. 
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iinds  its  way  l)ack  to  the  trustee,  it  l>ecoines  iv-iinpresse<l      Cliaj..  XV. 

with  the  trust,  notwithstanding  any  want  ol"  notice  on  tlie    ^Jj^'J'l 

part  of  intervening  purcliasers  (,y). 

By  the  lotli  Kliz.  c  •")  (made  penx'tual  l»v  the  l^DLli  Eliz.   Settlements 

,     ,  to  defraud 

c.  o),  conveyances  made  of  fraud,  to  tlie  intent  t(^  delay,  creditors, 
hinder,  or  defraud  creditors  (:),  are  declared  to  be  void :  but  1:3  eHz.  c.  5. 
the  Act  is  not  to  extend  to  conveyances  uiade  upon  good 
consideration  and  hondfidc  to  persons  witliont  iKjtice  of  the 
intended  fraud  (ti) :  l)ut  the  mere  fact  of  a  settlement  being- 
voluntary  is  not  enough  to  render  it  void  against  creditors  (h) ; 
nor,  on  the  other  hand,  is  a  good  consideration  sufficient  to 
support  it,  if  the  intention  be  to  defraud  creditors  (r) ;  though 
the  existence  of  a  valuable  consideration  is  a  circumstance  in 
favour  of  the  validit}^  of  the  deed  (d) :  nor  is  the  fact  of  the 
deed  being  executed  under  pressure  on  the  eve  of  bankruj^tcy 
sufficient  to  uphold  it,  if  it  is,  in  effect,  an  assignment  of 
the  debtor's  solvency  (c).  Nor  is  the  absence  of  any  fraudulent 
intention  on  the  part  of  the  debtor,  or  the  fact  that  the  settle- 
ment was  procm-ed  from  him  by  the  fraud  of  others,  sufficient 
to  uphold  the  deed,  if  the  effect  of  the  tiunsaction  is  to  defeat 
the  claims  of  creditors  (/).  A  surety  is  no  more  justified  in 
placing  his  property  out  of  the  reach  of  liability  for  the  debt 
than  if  he  were  the  principal  debtor  (g). 


ilj)  Kenncibj  v.  Dalij,  1  Scli.  &  L.  ; 
see  1).  371I. 

(-)  Vide  Infra,  \).  906. 

(a)  Sect,  tj  ;  see  Wood  v.  Dixie, 
7  (i.  B.  892  ;  Columbine  v.  Penhall, 
1  Sill.  &  G.  228  ;  Feahall  v.  EUrui, 
1  Sill.  &  G.  258  ;  Ex  parte  Burnlc, 
1  De  G.  M.  &  G.  441  ;  Marlow  v. 
Vrylll,  8  Jur.  N.  S.  789,  829  ;  Darvlll 
V.  Perrij,  G  H.  &  N.  807  ;  and  see,  on 
the  general  construction  of  the  sta- 
tute, Twync's  case,  3  Kep.  80  ;  1 
Smith's  Leading  Cases,  1,  and  cases 
cited  in  note  ;  and  tikarf  v.  Soulby,  1 
Mac.  &  G.  3t)4,  and  cases  cited  ; 
2'owiiKad  V.  Wesiacott,  2  Beav.  340  ; 
Goldsmith  V.  HuascU,  5  De  G.  M.  & 
G,   547  ;     Cln-ldif    v,    Coartenai/,    13 


Beav.  97  ;  French  v.  French,  2  Jur. 
K  S.  169;  G  De  G.  M.  &  G.  95; 
Neale  v.  Dai/,  4  Jur.  N.  S.  1225  ; 
Acraman  v.  Corhctt,  1  J.  &  H.  410  ; 
Thompson  v.  Webster,  7  Jur.  N.  S. 
531  ;  and  see,  as  to  settlements,  ^'C/(- 
dente  lite,  Blenklnsopp  v.  Blenkinsopp, 
12  Beav.  568  ;  1  De  G.  M.  &  G.  495. 

{b)  Holmes  v.  Pennty,  5  W.  K.  132; 
3  Jur.  N.  S.  80  ;  3  K.  &  Jo.  90,  99. 

(c)  Bott  V.  Smith,  21  Beav.  511. 

{d)  Jlolmes  v.  Pcnncij,  uhi  sti/^'d. 

((')  Goodrkke  v.  Taiilor,  2  H.  &  M. 
380;  2  DoG.  Jo.  &  S.  135. 

(/)  Cornhh  v.  Clark,  L.  1».  11  E^ 
181. 

Oj)  Ooodrkke  v,  Tai/lor,  id>l  s<'^-/'(*, 
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Cbap.  XV.  The  fact  that  tlie  st-ttlur  at  tlie  date  of  tlic  scttleineiit  was 
^"^ '  ^'  krgely  engaged  in  speculative  transactions  (A),  or  was  about 
to  engage  in  a  liazardous  business  (/),  is  of  course  strong 
evidence  that,  notwithstanding  Ids  apparent  solvency,  the 
real  intention  of  the  settlor  was  to  place  the  property  beyond 
the  reach  of  his  creditors ;  and  the  fact  that  he  has  already 
made  provision  for  the  objects  of  the  settlement  may  not  be 
immaterial  in  esthnating  the  hone  fuUs  of  the  transaction  {k). 

What  pro-  It  has  licen  repeatedly  held  tliat  an  assignment  of  property 

M?tliiirit,  incapable  of  being  taken  in  execution,   is  not,  within  tlie 

words  of  the  Statute,  an  assignment  with  intent  to  delay 
creditors  (I).  Thus,  copyholds,  and  money  and  securities  for 
money  were  not  within  the  original  scope  of  the  Act  {in) ; 
and  it  was  considered  a  doubtful  2:)oint  whether  a  person 
largely  indebted  might  not  purcliase  and  settle  property, 
which  his  creditors,  in  the  absence  of  direct  fraud,  would  be 
unable  to  follow  (/i).  Now,  however,  by  the  1  &  2  Vict.  c.  110, 
copyholds  may  be  taken  in  execution  under  a  writ  of  elegit, 
and  money,  bank  notes  and  securities  for  money  under  a  writ 
ofy?.  /((.  (o).  Since  this  extension  of  the  law  of  judgments, 
a  voluntary  purchase  of  stock,  by  a  person  largely  indebted, 
in  the  names  of  trustees,  upon  trust  for  the  benefit  of  his 
children,  has  been  held  fraudulent  within  the  Act  (p) ;  so, 
also,  an  assignment  In^  a  person  in  extremis  of  a  policy 
on  his  life  {q). 

TtHts  of  The  simj^le  test  to  1  )e  applied  in  each  case  is,  whether  the 

%  A 1'  itj .  transaction  is  hoadfide,  or  a  mere  contrivance  for  the  personal 

(A)   Crosslcy  v.  L'ltrortJii/,  Ji.  It.  12  Ha.  120;  Sugd.  70G  ;    aud  see  jiulg- 

■  Eq.  158.  nient  in  Xcale  v.  Dai/,  4  Jur.  N.  S. 

(/)  Macknij  V.  Th>i,fjl(,!',  T..   E.  14  1225. 

]•>[.  I'Kj.  ('))  See  sections  11  and  12. 

(k)  Crosshy  v.  Eliforthij,  uli  siqyrd.  {p)  BarrarJc  v.   M'CullocJi,  3  K.  & 

(/)  Elder  v.'  Kidder,  10  Ve.s.  3G0  ;  Jo.  110. 

and  see  Barrack  v.  M'CuUoch,  3  K.  &  (7)  /SVo/ioe  v.  Covan,  29  Beav.  637  ; 

Jo.  110,  and  ca.se.s   there   cited  and  as  to  jjolicies  of  insurance  being-  seen- 

jiidgment.  rities    for    money  within    the  1  &  2 

(wi)  See  Mafheus  v.  Frascr,  1   Cox,  Vict.  c.  116,  sect.  12,  see  Laiv  v.  I'he 

278.  Iiidlspatahle  Life  Assurance  Company, 

(n)  Fletcher  v.  .Scdley,  2  Vern.  490  ;  1  K.  &  Jo.  223 ;  liobson  v,  HVrchjht, 

but  see  >^tone  v.  Van  ITeythvysen,  11  25  Beav.  272, 
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Leilefit  of  thu  settlor,  or  ol'otln'is  wliom  he  wishes  iinpiopi  rl\-  Chap.  XV. 
to  favour.  Tluis,  an  ordinary  CToditor's  dcod  is  not  within  ' "°  '  '*' 
the  Act  (/•) ;  unless  it  ]>(>  so  frauied  that  a  creditor,  willing  to 
take  his  fair  share  of  tlu'  property,  canncjt  reasonaljly  he 
expected  to  accede  to  it  (.s-).  So,  where  a  ti-ader  de1)toi-, 
hnowing  that  a  writ  of  se(piestration  was  a1)0ut  to  be  issued 
against  him,  vested  the  whole  of  his  j)roperty  in  trustees  for 
the  benefit  of  certain  of  his  creditors,  and  the  deed  contained 
a  proviso  that  ho  sliould  ivinaiu  in  possession  for  six  months, 
and  that  if  any  se([uestration  should  be  enforced  Ids  posses- 
sion was  to  cease,  it  was  liekl  that  tiie  deed,  altliough  an  act 
of  bankruptcy,  if  any  of  the  exckided  creditors  liad  filed  a 
petition  upon  it,  was  not  void  under  the  13tli  Eliz.  c.  5  (t). 
Where,  as  in  the  case  just  cited,  the  transaction  is  in  the 
nature  of  a  mortgage,  retention  of  possession  by  the  grantor 
until  default  is  made  is  no  evidence  of  fraud ;  but  it  is 
other^^^se  where  the  possession  is  retained  after  what 
purports  to  be  an  absolute  conveyance  of  the  property  (<.') ; 
though,  even  in  this  case,  the  presumption  of  fraud  may  be 
rebutted  (.r). 

Where  a  recovery  was  suffered  by  A.,  tenant  for  life,  and  Taridon  v. 
B.,  his  son,  tenant  in  tail  in  remainder,  and  ])y  the  deed 
leading  the  uses  of  the  recover}^,  A.'s  life  estate  was  limited 
to  B.,  in  order  to  defraud  A.'s  creditors,  and,  subject  thereto, 
the  property  was  settled  on  B.  for  life,  with  remainder  to  his 
first  and  other  sons  in  tail,  but  B.  was  not  privy  to  the  fraud, 
it  was  held  that  the  recovery  was  good,  and  that  the  deed 
leading  the  uses  was  bad  ;  so  that  A.'s  life  estate  passed  to 
his  assignees  in  a  subsequent  bankruptcy,  and  subject  thereto, 
B.  became  entitled  in  fee  simple  {y).  A  voluntary  conveyance 
with  the  intention  of  depriving  the  plaintiff  in  an  action  of 

()•)  Jaiius  V.  Wli'ithrecuJ,  11   C.  B.  («)  See  Edwards  v.  Ilarhca,  2  T.  K. 

406.  5S7. 

(«)  Oioen  T.  Bodn,  5  Acl.  &  E.  28  ;  (r)  Latimer  v.  IJatsw,  4    B.  &  C. 

see  20  L.  J.  C.  B.  220  ;  and  Holt  v.  C."2. 

A'f%,  13  Ir.  L.  E.  33,  Q.  B.  (//)   Tarlcton  v.   LiddcU,   17  Q.   B. 

(0  AUon   V.  Harrison,  L.  Pv.  4  C'li.  390  ;  4  Dc  G.  &  R.  r.-3S  ;    WuMild 

Aji.  G22.  \%  Oi/jbo,i,  1  Gitr.  lOl. 

z  2 
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V\ia]>.  XV.      the  fruits  of  lii.s  wrdict  lias  heeii  lirld  to  Ix'  void  (:) ;  so,  ali-o, 

_!_!j_ll!l__  -vvliere  the  object  of  the  deed  -was  to  defeat  proceedings  under 

a  -svinding  up  order  (a).     But  a  conveyance,  pending  an  action 

or  judgment,  is  not  necessarily  void  if  supported  by  a  valuable 

consideration  (J)). 

Whd  may  It  has  been  held  that  a  conveyance  can  be  set  aside  as 

fraudulent  against  creditors  only  at  the  instance  of  a  person 
Avhu  -was  a  creditor  at  the  time  ;  though,  ^vhen  it  shall  have 
been  set  aside,  subsequent  creditors  may  be  let  in  [c) :  but 
the  former  branch  of  the  proposition  cannot  now  be  relied 
on  ((?) ;  except  perhaps  in  cases  Avhere  all  debts  due  at  the 
date  of  the  deed  have  been  paid,  and  there  is  no  evidence  of 
an  intention  to  defraud  future  creditors  {e) ;  or  in  cases  -where 
the  deed  is  impeached  only  on  account  of  the  presumption 
of  fraud  which  arises  from  its  being  voluntary  (/').  The 
whole  sulject  was  fully  considered  in  the  case  of  Sinrcft  v. 
WiUoics  {(j) ;  in  which  Lord  Westbury,  after  remarking  on 
the  inconsistency  of  the  authorities,  expressed  his  opinion 
that  the  following;  conclusions  were  well  founded  : — "  If  the 
debt  of  the  creditor  by  whom  the  voluntaiy  settlement  is 
impeached  existed  at  the  date  of  the  settlement,  and  it 
is  shoAvn  that  his  remedy  is  defeated  or  delayed  by  the 
existence  of  the  settlement,  it  is  immaterial  whether  the 
debtor  was,  or  Avas  not,  soh'ent,  after  making  the  settle- 
ment (It)  ;  but  if  a  voluntary  settlement,  or  deed  of  gift, 
be  impeached  by  subsequent  creditors,  whose  debts  had 
not  been  contracted  at  the  date  of  the  settlement,  then  it  is 

(•.)   Barlhi'j  V.  Dhhopp,  29    Beav.  11   Ha.   124  ;  Grolum  v.   Fnrhcr,  14 

417.  C  B.  410;  Jenhin  v.  Vanrjlian,  3  Dr. 

(a)  licisc  liii-tr  Silcer  M'nitiirj  Com-  419;  Crosdei/  v.  Ehvortlnj,  L.   11.   12 
2^1111  V.  Atwell,  L.  E.  7  Eq.  347.  E([.  158  ;   Marlay  v.  Dou[/h(s,  L.  K., 

(b)  See   Miirlov:   v.    Or'jiU,   8   Jur.  14  Eq.  10(3  ;  and  r/c^e  (/'/?•«. 
N.  S.   789,  829  ;  JMrrill  v.  Perru,  6  (e)  See  3  Dr.  425. 

Hurl.  &  N.  807.  (/)  Holntcs  v.  Pcnneij,   3  K.  &  J. 

(r)  Per  V.-C.  K.  B.,  Edt  v.  Knowlcs,  90,  99. 

2  Y.  &  C.  C.  C.  178  ;  see  Pe  May  (rj)  Spirctt  v.  Willown,  11  Jur.  N.  S. 

aulei/s  TruKt,  5  De  G.  &  S.  1  ;  Stone  70  ;  3  De  G.  J.  &  S.  293. 

V.  Van  Heythiujsen,  11  Ha.  126,  133  ;  (/')  See,  however,  as  to  this  dictum, 

Sfroiif/  V.  Stron'j,  18  Beav.  408.  Freeman  v.  Pope,  L.  E.  5  Ch.  Ap.  538; 

{'I)  See  SloTifi  V.    Van   ircythnynrv,  E.  E.  9  E(i.  200. 


ADN'KPvSK   RIGHTS   OF   TUIUlJ    I'Altl'lKS.  (jOJ) 

necessary  to  sliow,  either  that  tlie  settlor  made   tlie  settle-      Chap.  XV. 

mont    with    express    intent   to    delay,    hindei-,   or  defraud       -^'''- '"'• 

creditors,  or  that,  aftei-  the  settlement,   he  liad  not  sutheieiit 

means  or  reasonahle  expectation  ofl)eing'  al)lc  to  pay  liis  then 

existing  dehts— that  is  to  say,  was  reduced  to  a  state  of 

insolvency  ;  in  Aviiieh  case  the  law  infers  tliat  the  settlement 

was  made  with  intent  to  <lelay,  hinder,  or  defraud  creditors, 

and  is,   therefore,  fraudulent  and   void."      And  in  a  later 

case  (/),  where  a  tradei-  settled  all   his  property,  present  as 

well  as  future,  reserving  to  himself  the  control  over  his  stock 

in  ti-ade,  and  continued  to  trade,  the  settlement  was  held  to 

l)e  void  as  against  his  creditors,  although  he  did  not  appear 

to  have  been  indebted  at  the  date  of  its  execution. 

The  dicta  of  Lord  Westhury  in  the  case  of  ;^p!rrf/  v.  Tlemark.  on 
Wdlow.o  have  not  met  with  unqualified  approval  (/•) ;  and,  if  ')S?J' 
taken  as  abstract  propositions  of  law,  are  stated  somewhat 
too  broadly.  The  mere  circumstance  that  the  debt  of  the 
creditor  impeaching  the  deed  was  existing  at  the  date  of  the 
settlement  will  not  of  itself  entitle  him  to  relief  against  it, 
unless  from  all  the  circumstances  an  intention  to  defraud 
creditors  must  be  presumed.  Actual  proof  of  an  express 
fraudulent  intention  is  not  required,  except,  it  has  been  said, 
in  cases  where  the  settlement  sought  to  be  set  aside  is 
founded  on  a  valuable  consideration  (/) ;  and  even  in  these 
cases,  it  is  submitted,  the  difference  consists  not  so  much  in 
the  nature  of  the  proof  required,  as  in  the  degree  of  its 
cogency— the  fact  of  a  valuable  consideration  of  itself 
)'ebutting  any  irrhnd  facie  presumption  of  fraud. 

It  was  held,  by  an  eminent  Judge,  that  a  person  who  has  Person  who 
assisted  in  the  preparation  and  carrying  out  of  a  voluntary  llfpi^pIS 
deed,  is  not  thereby  necessarily  precluded  from  enforcing  his  -I  ^•"^""t^^O' 

,    .  "^  ^  «  deed  ni.iv  not 

clann  adversely  to  it,  as  a  creditor  of  the  settlor;  but  this  was  t^^i^''"'  a<i- 

veivflv  to  it. 

(/)   Ware  v.  Gardner,  L.  R.  7  Ecj.  Kent  v.  BUeii,  L.  R.  14  Eq.  190. 
^^"i-                                                                       C)    See  judgment  (.f  L.  ,T.  Giffard, 

(Jc)   Freeman  v.  Pope,  L.  R.  5   Ch.  in  Freeman  v.  /'ope,  uhi  s'ipru, 

Ap.  538  ;  L.  R.  9  Eq.  206  and  see 
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Chap.  XV.     ruversod  on  appeal  (ui).     It  lias  also  been  decided  that  an 

^^j_^ indictment  will  lie  against  both  the  grantor  and  grantee  in  a 

fraudulent  deed  (ji) ;  and  therefore  where  a  bill  is  lilled  to  set 
aside  a  deed  as  fraudulent  under  the  Statute,  a  defendant 
who  is  a  party  to  the  deed,  either  as  grantor  or  grantee,  may 
decline  to  answer  tlic  interrogatories  (o). 

How  volun-  The  Bankruptcy  Act  of  1SG9   {[>)  has  introducid  several 

tarj'  settle-  ,  .   .  .  ,  -.  •        ,^  •  i  i* 

mentsby  nuportant  provisions    wath  reference  to  the  avoidance  oi 

bTaSd^  voluntary  settlements.  By  the  91st  section,  any  settlement 
^^'^tc"^'^  of  property  made  by  a  trader  (q)  (not  being  a  settlement 
Act.  made  before  and  in  consideration  of  marriage,  or  in  favour 

of  a  bond  fide  purchaser  or  incumbrancer  for  value,  or  a 
settlement,  made  on  or  for  the  wife  or  children  of  the  settlor, 
of  property,  wliich  has  accrued  to  him  after  marriage  in  right 
of  his  wife),  is  made  void  as  against  his  trustee  under  the 
Act,  if  he  becomes  bankrupt  within  two  years  aft-er  the  date 
of  the  settlement ;  and  if  he  becomes  bankrupt  at  any  sub- 
sequent time  within  ten  years  from  such  date,  then  it  is 
also  to  be  void,  uidess  the  parties  claiming  under  it  can  pro^•e 
that  the  settlor  was,  at  the  time  of  making  the  settlement, 
aljle  to  pay  all  his  debts  without  the  aid  of  the  property 
comprised  in  such  settlement :  and  any  covenant,  or  contract 
made  by  a  trader  in  consideration  of  marriage,  for  the  future 
settlement  upon  or  for  his  wife  or  children  of  any  money  or 
property  wherein  lie  ha<l  not,  at  the  date  of  the  marriage, 
any  estate  or  interest  whetlier  vested,  or  contingent,  in 
possession,  or  remainder,  and  not  being  money  or  property 
in  light  of  his  wife,  is  made  void  as  against  his  trustee  under 
the  Act,  in  the  event  of  his  liecoming  bankrupt  before  such 
propei-ty  or  money  has  l)een  actually  transferred  or  paid, 
pursuant  to  such  contract  or  covenant;  and  the  word 
"  settlement"  is  for  the  purposes  of  this  section  to  include 
any  conveyance  or  transfer  of  property. 

(,/i)  OfUicr  V.  Kinr/,  1   ,Tur.  N.  S.  {u)   W^/rh  v.  Pado;  22  Beav.  59. 

10G6,  V.-C.   W.;  reverwd  4  W.  K.  (/.)  32  &  33  Vict.  c.  71. 

3S2;  2  Jur.  N.  S.  312  ;   8  De  G.  M.  (7)  As  to  who  is  a  trader  within  (lie 

&  G.  110.  Act,  see  Sched.  1. 

(/()  B'l/.  V.  /S'/,t/</(,  6  Cox,  C.  C.  31. 
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By  tlir  U-2ui\  section,  every  conveyance  or  transfer  of  pro-     ciiai).  xv. 
perty,  or  charge  thereon  made,  every  payment  made,  eveiy        ^''^*"  ^' 


obligation  incurred,  and  every   judicial  proceedino-  taken  or  I:?'','''"*^? 

'-  °  92nd  section. 

suttered  by  any  person  unable  to  pay  his  debts  as  they  become 
due,  from  his  own  moneys,  in  favour  of  any  creditor,  or  any 
person  in  trust  for  any  creditor,  witli  a  view  of  givino-  such 
creditor  a  preference  over  the  other  creditors,  is  to  be  deemed 
fraudulent  and  void  under  the  Act,  in  the  event  of  the  person 
making,  taking,  paying,  or  suffering  the  same  becoming  bank- 
rupt within  three  months  after  tlie  date  of  makino-  takino- 
paying,  or  suffering  the  same  ;  but  the  section  is  not  to  affect 
the  rights  of  a  purchaser,  payee,  or  incumbrancer  in  good 
faith,  and  for  valuable  consideration  :  and,  by  the  04th  and 
95th  sections,  certain  transactions  with  the  bankrupt,  or  in 
relation  to  his  property,  are  protected  from  the  operation  of 
the  Statute. 

Where  a  purchaser  for  value  is  evicted  in  E(iuity,  under  On  what 
a  prior  title,  he  will  be  credited  with  all  moneys  expended  cbaseV'il" 
by  him  in  necessary  repairs  or  permanent  improvements  ()•),  EVnityV" 
(except  improvements  made  after  he  has  discovered  the  defect 
of  title  (n))  ;  and  will  be  debited  with  the  rents  which  he  has 
received  :  but,  unless  guilty  of  actual  fraud  or  purchasing 
with  notice  of  an  infant's  title  (/),  the  account  will   not 
extend  to  such  rents  as,  without  his  neglect  or  default,  he 
might  have  received  (u)  :  nor  will  he  be  conclusively  bound 
by  his  admissions  in  his   answer  as  to  receipts  (x)  :   nor, 
except  in  cases  where  the  defendant  fills  a  fiduciary  cha- 
racter, will  the  account,  as  a  general  rule,  be  carried  back 
beyond  the  filing  of  the  bill  (y)  :  nor  will  annual  rests  be 
directed,  unless  a  special  case  for  that  form  of  decree  bo 

(/•)  See  MUl  v.  IIUl,  3  H.  L.  Ca.  (y)  Thomas  v.  T/ioinas,  2  K.  &  Jo. 

828.  79,  85  ;  and  see  Ilh-ls  v.  SaUitt,  3  De 

(.S-)  See  Ken  my  v.  Browne,  3  TXu\<^.  G.  M.   &   G.   782,  813  ;    Xanvei/  v. 

P.   C.   518;    Chire  Hall  v.   I/ardnij,  Wllllamg,   22  Beav.   470;    IIIc/js   v, 

6  Ha.  273.  J/astinffs,  3  K.  &  J.  701  ;  and  com- 

(0  Bloiiifidd  V.  Eyvc,  8  Beav.  250.  pare  Penny  v.  Allen,  7  De  G.  M.  &  0. 

{it)  Howell  V.  UoikU,  2  Myl.  &  Cr.  409,   427  ;  Morfjan  v.  Mon/an,  L.  E. 

478.  10  E-i.  99. 

(«;)  6'.  a 
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Chap.  XV.     made  on  tlie  pleadings  (:) :  and  tlie  decree  should  contain 

L.L a  direction  fur  just  allowances  (a).    In  a  modern  case,  "where 

a  man  completed  the  purchase  of,  and  paid  for,  an  estate 
which  his  -wife  had  contracted  for  before  marriage,  and  then 
sold  it  ■s^■ithout  her  concurrence,  the  purchasers,  upon  l)eing 
evicted  by  the  "wife's  heir  after  the  husl)an<l's  death,  M'ere 
allowed  a  lien  on  the  estate  for  the  pin-cliase-money  paid  Tiy 
the  husband  and  for  moneys  expended  in  lasting  improve- 
ments from  the  date  of  his  purchase,  with  interest :  but, 
accepting  this  relief,  they  were  treated  as  mortgagees  in 
possession  ;  and  were  debited  with  rents  received,  f)r  which 
might  but  for  wilful  default  have  l)een  received,  during  the 
like  period  (/'). 


"Whether  he 
can  claim  for 
imitrovemeuts 
or  repaii-s. 


A  person  claiming  under  a  fraudulent  deed,  voidable  at 
Law,  cannot,  however,  claim  for  improvements  or  repairs  (c) ; 
but  the  rule  may  be  different  when  relief  against  the  deed 
can  be  afforded  only  in  Equity  (f?) :  and  the  deed,  though 
invalid,  is  not  actually  fraudulent  (e) :  and  even  at  Law,  in 
an  action  for  mesne  jDrofits,  an  allowance  may  be  made  for 
ground-rent,  rates,  and  taxes  (  /) ;  and  where  there  is  a  mere 
lea'al  right  to  be  determined  at  Law,  it  seems  doubtful  whe- 
ther,  according  to  present  practice,  a  Court  of  Equity  has 
any  jurisdiction  to  make  an  allowance  to  the  evicted  party 
for  money  expended  in  repairs  (g). 


If  estate 
heloiiged  to 
infant, 


Where  the  purchase  is  of  the  estate  of  an  infant,  the 


(;:)  Xeesom  v.  Clarlson,  4  Ha.  97  ; 
Bee  Donovan  v.  Fricker,  Jac.  165. 

(«)  lIoKcU  V.  lloucll,  2  Myl.  &  ( 'r. 
478. 

{h)  See  Neesom  v.  ClarTcson,  2  Ha. 
176  ;  4  Ha.  97  ;  qvarc  whether  an 
allowance  should  not  have  been  made 
for  interest  upon  the  difference  be- 
tween Clarkson's  and  Syke'.s  purcha.se- 
money,  the  account  of  rents  and 
profits  being  carried  back  to  the  date 
of  Syke's  purchase  ?  And  see  and 
consider  Parkinson  v.  Ilanlury,  L.  Pi. 
2  E.  &  Ir.  Ap.  1,  and  Lord  Westbury's 


comments  on  Necfiom  v.  Chirlson ; 
see  too  Maddhon  \\  Chapinan,  1  J.  & 
H.  47". 

((■)  Masadec  v.  Murza,  8  Moo.  P.C. 
90,  113. 

(d)  HamUyn  v.  Ley,  3  Sw.  301  ; 
Trtvdyan  v.  ^VhHe,  1  Beav.  588  ; 
Stepney  v.  Biddulph,  13  "W.  E.  576. 

(c)  Stepney  v.  Blddidph,  13  W.  E. 
576. 

(/)  Barhcr  v.  JJrcun,  3  Jur.  X.  S. 
18,  21  ;  1  C.  B.  X.  S.  121  ;  26  L.  J. 
C.  P.  41. 

(y)  Jfooper  v.  Cooke,  20  Beav.  G39. 


ADVERSE   PJGTITS   OF   THIRD   PARTIES.  !)1;^ 

l-»TU'clia.s(-'r  iiia3',  it  sooms,  1h'  treated  as  a  liailill',  and  l.c  (iia]..  x\'. 
cliaro'ed  with  interest  on  liis  Italances,  and  with  sucli  ivnts  ^^'^^'  ^' 
as  he  niiglit  have  received  l)nt  for  wilful  default  (//) :  and 
the  account  will  not  l)e  limited  to  a  period  of  six  years  next 
hefore  ilie  tW'iwj;  of  the  hill,  hut  will  he  carrie(l  jiack'  to  the 
coiuniencement  of  the  purchaser's  possession  (/').  ft  has, 
liowever,  heen  held  that  this  extraordinary  relief  is  to  Ito 
confined  to  cases  where  the  infant  has  heen  in  possession  hy 
jiiniself  or  his  guanlian  ;  and  does  not  extend  to  an  ordinary 
case  of  adverse  title  (Z),  or  of  a  purchaser  huying  fi'oni 
another  an  estate  which  really  helongs  to  an  infant. 

As  a  general  i-ule,  Avhere  the  defendant  fdls  a  fiduciary    Puivli.iso  by 
character  the  account  is  directed,  either  from  the  commence-   ^"""*^'''''' 
ment  of  his  occupancy,  or  from  six  years  hefore  the  date  of 
filing  the  hill,  at  the  discretion  of  the  Court  (/). 

Where  lan<l  \ested  in  trustees  upon  an  express  trust  is   Statute  of 
sold  by  them  in  hreach  of  trust,  the   conveyance  to  the   beSlJ^^to"' 
purchaser  sets  the  Statute  of  Limitations  runnino-  as  ao-ainst  "'"  ""  '^''"" 

°  o  veyanoe  l»y 

the  cestnis  que  trust  (w).  But,  as  we  have  already  seen  (n),  trustees. 
a  much  shorter  time  than  the  statutory  limit  will  bar  a 
cestui  que  trust  who,  without  reasonable  excuse,  knowingly 
neglects  to  prosecute  his  claim  to  the  property.  In  cases  of 
concealed  fraud  the  Statute  does  not  begin  to  run  until  th(> 
fraud  is  or  might  be  discovered  (o). 


(().)  As  to  conti'ihut'iuii  to  jxifamount  vlui.rijes. 


Section  6. 


Where  an  estate  subject  to  a  paramount  charge  becomes  fontriimtion 
divided  amongst  several  howt  fide  purchasers,  it  l)ecomes  a  ''Y  i'"''^lia-'^«''»;f 
matter  of  some  ditticulty  to  determine  the  proportions  in  charj/e. 

(/,)  BloiiifiM  V.  Ejin;  8  Beav.  250  ;  30.'). 
and  see  W/jUie  v.  Ellice,  (i  Ha.  505.  (/)  Thomas  v.  Thomas,  2  K.  &  Jo. 

(/)  Jlirks  V.  SaUiU,  3  De  G.  M.  &  85  ;  and  .see  Pcnnn  v.  Alhn,  7  De  fJ. 

a.   782  ;  Schroder  v.  Schroder,  Kay,  M.  &  G.  409  ;    and  see   cases   citt-d 

590  ;  Jlicks  V.  HastJiuia,  3  K.  &  Jo.  suprd,  p.  911. 
701  ;  Nanncy  v.    ]ViUiam>f,  22  Beav.  (?«)  3  &  4  Will.  IV.  c.  27,  s.  25. 

452.  (//)  Siqyru,  p.  48. 

(/■)  CroKthcr  v.  C'rotctlicr,  20  Beav.  (o)  See  sect.  20, 
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Chap.  XV.     -vvlucli  they  arc  to  bear   it   as   between   themselves.     The 
^^''^'  ^'        authorities  on  the  subject  will  be  found  stated  in  full  in  a 
learned  note  by  the  Editor  of  Mr.  Jarman's  work  on  Con- 
veyancing (/>),  and  seem  to  lead  to  the  following  conclusions, 

viz : — 

If  two  estates,  X.  and  Y.,  are  subject  to  a  common  charge, 
and  estate  X.  be  sold  to  A.,  A.  will,  as  against  the  vendor 
and  his  representatives,  have  a  i>rimd  facie  equity,  in  the 
absence  of  express  agreement,  and  whether  or  no  he  had 
notice  of  the  charge,  to  throw  it  primarily  on  estate  Y.  in 
exoneration  of  estate  X.  {(f). 

If,  then,  estate  Y.  be  subsequently  sold  to  B.  with  notice 
of  the  charge  and  of  the  prior  sale  of  X.  to  A.,  B.  purchases 
with  notice  of  A.'s  equity,  and  the  entire  charge  must  rest 
primarily  upon  Y.  (r). 

If  B.,  at  the  time  of  his  purchase,  have  notice  of  the  charge 
as  affecting  Y.,  but  be  not  led  to  suppose  that  estate  X.  is 
also  subject  to  it,  or  if  he  purchase  without  notice  of  the 
charge,  and  A.  purchased  with  notice  of  the  charge  as 
affecting  Y.,  in  either  of  these  cases,  it  is  conceived,  B.'s 
equity  is  inferior  to  A.'s,  and  the  entire  charge  must  rest 
primarily  upon  Y. 

If  B.  purchase  with  notice  of  the  charge  as  affecting  Y,, 
and  with  no  notice  of  the  sale  to  A.,  and  be  led  to  suppose 
that  X.  is  subject  to  the  charge,  or  if  both  purchase  without 
notice  of  the  charge,  B.'s  equity  would  appear  in  either  case 
to  be  equal  in  degree  to  A.'s  :  so  that,  either  party,  by  taking 
a  transfer  of  the  charge  and  the  securities  (supposing  them 
to  be  such  as  to  give  the  incumbrancer  a  claim  at  Law 
ao-ainst  the  two  estates),  would,  it  is  conceived,  be  able  to 

{p)  Vol.  IX.  pp.  127,  ct  seq. ;  and  incorrect ;  the  fir.st  mortgage  in  that 

see  Aiclcen  v.  MackUn,  1  Dru.  &  Wal.  case  wa.s  of    only  one  estate,  see  p. 

621  ;    llandcocJc  v.   Ilundcorl;   1    Ir.  403.     Ttdd  v.  Litstcr,  10  Ha.  157. 
Ch.  R.  444.  ('■)  See  and  consider  Ilmnilton  v. 

(7)  The    marginal    note  to  Barnes  lioijse,  2  Sch.  &  L.  315,  328. 
V.  Jlucstcr,  1  Y.  &  C.  0.  0.  401,  is 
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throw  the   chargo  exclusively  upon  the   other  (.s).     So,  tlie     Chap.  XV. 
incumbrancer,  himself,  if  able  to  proceed  at  Law  against  the  1 


estates,  might  proceed  against  the  two  in  such  proportions, 
or  against  such  one  only,  as  he  saw  fit :  and  the  purchasers, 
if  they  had  the  legal  estate  (as  might  happen  in  the  case  of 
the  incumbrance  being  a  rent-charge),  would  liave  no  remedy 
as  between  themselves  (t)  :  but  if  their  estates  were  equit- 
able, or  if  the  incumbrancer  were  obliged  to,  or  did  in  fact, 
resort  to  a  Court  of  Equity  for  payment  of  his  claim,  then, 
the  equities  being  equal,  A.'s  would  prevail  as  being  prior  in 
date. 

So,  in  the  case  of  mortgages,  if  two  estates,  X.  and  Y.,  arc  In  case  of 

,  .       p  n   K  If,  1      mortgages. 

subject  to  a  common  charge  ni  favour  ot  A.,  and  afterwards 
X.  alone  is  mortgaged  to  B.,  B.  is  entitled  to  have  the  secu- 
rities marshalled,  and  to  throw  A.'s  mortgage  primarily  on 
estate  Y.  in  exoneration  of  estate  X.  (a).  And  where  two 
separate  estates,  each  of  which  was  subject  to  a  prior  mort- 
gage, were  by  the  same  deed  mortgaged  to  A.  for  securing  an 
entire  sum,  and  the  two  prior  mortgages  vv^ere  subsequently 
transferred  to  B.,  who  had  notice  of  A.'s  charge,  it  was 
held,  in  a  suit  for  foreclosure  by  B.,  that  A.  could  not 
insist  on  redeeming  one  estate  without  the  other  (./■). 
The  right  of  tacking  two  or  more  securities  from  the  same 
mortgagor  exists  e<|ually  in  redemption  and  in  foreclosure 
suits  (^). 

If  A.  and  B.  simultaneously  purchase  estates  X.  and  Y.,  Purchaser  sub- 
with  notice  of  a  common  charge,  supposed  to  be  invalid,  but  laon  charge 
which  eventually  proves  not  to  be  so,  and  without  making  f^iTaUd.'' 
any  provision  for  such  a  contingency,  such  charge,  it  is  con- 

(s)   See   Tltlc^  v.   D<n!es,   2  Y.   &  anch  C3i.seii,  Tie  Profcs)iional  Life  Assw 

C.  C.  C.  399  J  and  see  Sober  v.  Keuq-),  ranee  Compaivj,  L.  R.  3  Eq.  6(38,  673, 

6  Ha.  155.  '^'^'^  cases  there  cited. 

(0    But    the    grantee   of    a   rent-  {x)   Vint   v.   Fad;/eti,   1  Giff.  446; 

charge  cannot  distrain  for  part  upon  2  De  G.  &  Jo.  611  ;  Beevor  v.  Luc/,; 

one,  and  for  anotherpart  upon  another  L.  R.  4  E^i.  537 ;  Loveda>/  v.  Chapmcui 

tenant  :  Owens  v.  Wynne,  3  C.  L.  R.,  V.f.  Hall,  —  March,  1875. 
766  Q.  B.  (y)  '^'^^^^  "^^  Pomfret,  1  J.  &  H.  336, 

(a)  See  Gibson  v.  Searjrim,  20  Beav.  affd.  3  De  G.  F.  &  Jo.  593. 
614 ;   and  see,  as   to  marshalling  in 
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Chap.  XV.     celved,  would,  as  l^et'sveen  tlie  purchasers,  he  borne  Ly  the  two 
— estates,  in  shares  proportioned  to  their  respective  vakies  at 


the  date  of  tlie  purchase. 


Kig'ht  to 
i-edeem  con- 
solidated 
mortgages  of 
sevei'al  estates. 


Where  mortgages  of  different  properties  Ijy  the  same  mort- 
gagor have  been  consolidated  by  one  mortgagee,  and  the 
several  equities  of  redemption  have  been  conveyed  to  diffe- 
rent purchasers,  the  right  of  redeeming  all  the  mortgages,  on 
foreclosure  by  the  mortgagee,  will  be  given  to  the  purchasers 
successively,  according  to  the  dates  of  their  respective  con- 
veyances (i).  But  where  several  persons,  some  prior  to  others 
as  to  the  period  of  their  enjoyment,  claim  the  equity  of 
redemption  under  the  same  instrument  (as,  e.g.,  tenant  for  life 
and  remainderman  under  a  settlement),  only  a  single  common 
right  of  redemption  is  given  (<i) ;  so  also  where  a  puisne 
mortgagee  has  submortgaged  (h). 


Land-tax.  The  88   Geo.  3,  c.  GO,  contains  provisions  for  the  appor- 

tionment of  land  tax,  where  lands  which  have  been  rated 
too-ether,  are  severed. 


Fee-farm 
rents,  (S:c. 


We  have  already  referred  to  the  provisions  usually  made 
for  the  apportionment  of  a  fee-farm  rent  or  rent- charge,  or  of 
the  rent  and  liabilities  under  a  lease  on  the  sale  of  freeholds 
or  leaseholds  in  lots  (r) ;  and  to  the  provisions  of  the  Appor- 
tionment Acts  ((/). 


Section  7. 


As  to  the 
rights  of  third 
parties  after 
convej'ance  in 
various  cases. 

Provision 


(7.)  As  to  tie  rUjlits  of  tli'ird  partlef^  ajtoy  convpyo'iice  in 
Kir  ions  cases. 

The  Lands  Clauses  Consolidation  Act,  1845,  contains 
provisions  which  enable  the  promoters  of  an  undertaking, 
upon  the  discovery  at  any  time  of  the  existence  of  any 


(.;)  Bccvor  v.  Luvk,  L.  R.  4  Eq. 
537  ;  Loceday  v.  Chaj»aaa,  ubl  supra  ; 
and  see  TWcy  v.  Daries,  2  Y.  & 
C  C.  C.  5399,  n.  ;  and  compare  L\l- 
viirds  V.  Martin,  28  L.  J.  Ch.  49; 
Jiartktt  V.  Bees,  L.  E.  12  Ecj.  -395,  in 


which  Bccror  v.  Lticl-  does  not  seem  to 
have  been  cited. 

{a)  Bccvor  v.  Lucl;  uhi  supra. 

{b)  Lovedivi  V.  (Jliapman,  uhi  supivu. 

{<•)   Vide  supra,  pp.  130,  131. 

((?)  Vide  su2wd,  p.  813, 
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outstanding  estates  or  interests,  to  purehase  the  same  com-      Chap.  XV. 

pulsorily  (e).  ^^"t.  7. 

in  Lands 
Clanst'H  Con- 

In  a  modern  ease,  where  an  estate  was  devised  to  A.,  Tsittn-''^''^' 
subject  to  tlie  payment  of  a  legacy,— wliich  was  held  to  P"i>'liasc  of 
charge  only  the  estate  and  not  A.  personally, — and  A.  sold  interests, 
the  estate  to  B.  with  notice  of  the  legacy,  but  without  any  Estate  sold 
reduction  of  purchase-money  being  made  in  respect  thereof  JhaJ!!-eV,",^vu 
(the  parties  having  determined  that  the  charo-e  was,  upon   ^^^^  treated 

.  _  _  '^  '      J-  as  invalid, 

technical  grounds,  inoperative),  it  was  held  that  the  legatee   inciuubrancer 
could  not  treat  A.  as  a  trustee  in  respect  of  so  much  of  the  on^endyn "' 
purchase-money  as  would  answer  the  legacy  (/'). 

It  has   long   been   considered   that  where   a   mortji-ao-ec   Conveyance 
purchases  and  takes  a  conveyance  to  himself  of  the  equity  redMnptim 
of  redemption,  he  thereby  lets  in  all  intermediate  incum-  *°  mwi-agce. 
brances  of  Avhich  he  had  notice  (y) ;  unless  the  property  is 
conveyed  to  a  trustee,  for  the  express  purpose  of  keeping  tlie 
charge  alive  (h).     The  general  doctrine  has  been  doubted  by 
an  eminent  judge  (/)  ;  and  upon  examining  the  registrar's 
book,  it  appears  that  the  leading  case  on  the  subject  is  no 
authority  whatever  for  the  proposition  in  support  of  which  it 
has  been  usually  cited.     The  facts  were  these:  the  estate  was 
mortgaged  by  Walker  to  Marsham  ;  then  two' judgments  wei'c 
entered  up  against  Walker ;  then  Walker  sold  and  conveyed 
the  equity  of  redemption  to  Marsham  :  "  before  the  deed  of 
sale  the  defendant  Marsham  had  notice  thereof  (viz.,  the 
judgments),  and  therefore  had  the  premises  for  245?.  less  than 

(c)  See  8  Vict.  c.  18,  s.  124,  ei  seq.;  and  .see  Toalinln  v.Steere,  .3  Mer.  210; 

Ilijde  V.  JfanrJiester  Corp.,  5  De  G.  &  Smith  v.  PliilUps,  1  Ke.  694  j  S(iuirc 

S.  249.     As  to  the  effect  of  a  con-  v.  Ford,  9  Ha.  60 ;  Tikledetj  v.  Lodjc, 

veyance  of  copyholds  according  to  a  3  Sm.  &  G.  543  ;  Chesshyre  v.  Biss, 

form  prescribed  in  a  private  Act,  see  2  Giff.  287  ;  and  see  Selby  v.  Pomfrct 

Grand   Jmirtion    Canal   Company   v.  1  J.  &  H.  336  ;  3De  G.  F.  &  Jo,  595. 

Dimes,  15  Sim.  402.  (/t)    Bailey   v.    Richardson,   9    Ha. 

(/)  Jillard  V.  Edgar,  3  De  G.  &  S.  734  ;  and  see   Watts  v.  Symes,  1  Do 

502  ;   and  see   Newman  v.  Kent,  on  G.  M.  &  G.  240,  243  ;  Davis  v.  Dxr- 

appeal,  ibid.  510  ;  reported  on  hearing  I'ett,  14  Beav.  542  ;  and  also  the  third 

at  the  Rolls,  1  Mer.  241.  point  decided  in  Mocatta  v.  Mavja' 

(;j)  Greswold  v.  Marsham,  2  Ch.  Ca.  tvoyd,  1  P.  Wms.  393. 

170;    Brown  v.   Stead,  f>  Sim.  535  ;  (/)  See  1  De  G.  &  G.  244, 
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Chap.  XV.  the  preinisfs  ayctc  Nvoitli :  "  the  amount  struck  oft'  from  the 
^^^^'  ''  purchase-money  being  the  estimated  amount  due  on  the 
judgments ;  and  the  amount  actually  paid  hy  Marsham  to 
Walker  l)eiug  (iOO/.  :  so  that  the  case  was  clear  for  relief 
against  Marsham,  not  qaa  uiortgagee,  but  qua  the  piu'chaser 
of  the  equity  of  redemption  (j).  But,  notwithstanding  the 
doubt  just  referred  to,  it  seems  to  be  the  established  doctrine 
that  a  mortgagee  taking  a  conveyance  to  himself  of  the  equity 
of  redemption,  lets  in  all  intermediate  incumbrances  of  which 
he  has  notice  (/). 

In  a  late  case,  where  A.  and  B.,  joint  owners,  mortgaged 
their  estate  to  C.  to  secure  a  common  debt,  and  B.  then  sold 
his  share  to  A.,  leaving  the  purchase-money  a  charge  upon 
the  estate,  and  A.  subsequently  sold  the  equity  of  redemption 
to  C,  in  consideration  of  l»eing  released  from  the  original 
mortgage  debt,  for  which  the  estate  was  an  insufficient 
security,  it  was  held  that  C.'s  first  mortgage  was  not  extin- 
guished as  against  B.,  so  as  to  give  B.  priority  over  C.  (/.)  In 
this  case,  B.,  by  the  sale  of  the  equity  of  redemption  to  C, 
was  released  from  his  liability  under  the  first  mortgage  ;  and 
it  was  obviously  inequitable  that,  while  getting  the  benefit  of 
the  extinction  of  the  first  charge,  he  should  at  the  same  time 
claim,  as  against  C,  priority  for  his  second  mortgage.  So, 
where  a  legal  mortgagee  of  leaseholds,  with  the  concurrence  of 
the  executor  of  the  mortgagor,  assigned  the  property  to  a  new 
morto-ao-ee,  in  consideration  of  the  discharge  of  his  debt  and  a 
further  advance  to  the  executor,  and  the  deed  contained  no 
assignment  of  the  mortgage  debt,  it  was,  nevertheless,  held 
that  the  debt  was  not  extinguished,  so  as  to  give  priority  to  a 
mesne  incumbrancer  {m).  The  Court  considered  it  clear  that 
there  was  an  intention  to  preserve  the  priority  of  the  first 
charge  ;  but  the  decision  was  mainly  rested  on  the  ground 

(j)  Gremold  v.  MarsJiam,  Hil.  T.,  brance.s  wliich  lie  may  pay  oCF,  kept 

1    Jac.  II.,  Reg.    Inb.   A.    1685,  fo.  on  foot  for  his  own  protection. 

399_  \l}  Ifa>ickn  v.  Kirk^xttrickyoi  Beav. 

(/•)  Where  he  has  reason  to  suspect  G15. 

the  existence  of  intervening  charges,  (hi)  PJiiUi/ts  V.  GiUtcrhJge,  4  Pe  G. 

he  shouhl  be  careful  to  have  his  own  &  Jo.  531. 
mortgage,  and  any  other  prior  incum- 
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that  tlie  maintenance  of  tlie  orignal  (lel)t,  as  a  <lel)t,  was  not      CLai..  xv 
essential  to  the  continuance  of  the  security.  ^*-''-*-  '• 


V' 


If  a  mortgagor  purchase  from  his  first  mortgagee,  selling    Mortgagor 
under  his  power  of  sale,  he  takes  the  property  subject  to   bil^Slrmt- 
any  subsequent  incumbrances  which  he  hijiiself  may  hayc   '°,^§^^  cannot 

•^  defeat  meme 

created  (??).  incum- 

brancers. 

If  a  mortgagee  having  no  power  of  sale,  foreclose,  and  then  Mortgagee 
fairly  sell  the  estate  for  less  than  the  amount  due  to  him,  he  fore"'iob^frr 
cannot  afterwards  recover  from  the  mortgagor,  upon  his 
collateral  personal  security,  the  amount  remaining  unsatis- 
fied (o)  :  but  the  principle  of  this  decision — such  principle,  it 
is  conceived,  being  that  the  action  would  open  the  fore- 
closure— Avould  not  apply  to  the  case  of  a  sale  under  the 
usual  power  or  trust.  And  the  mere  attempt  to  sell  wiU 
not,  in  Equity,  disentitle  the  mortgagee  to  prove  against 
the  mortgagor's  estate  in  an  administration  suit :  but  he  will 
not  be  allowed  the  costs  of  the  foreclosure  (p) ;  and,  of  course, 
not  of  tlie  attempted  sale. 

A  person  who,  having  contracted  with  a  mortgagee  for  the   Purchaser 
purchase  of  the  property  under  his  power  of  sale,  entered  into   aac!ee"bou*ii(i 
a  subsequent  agreement  with  the  morto-acjor  to  allow  him  to   ^^  ^^"^  ^''^'^^' 

^  °  "    '='  nieut  with 

redeem,  and  then  took  a  conveyance  of  the  property,  has  been   mortgagoi-. 
held  bound  by  such  agreement  (q). 

Where  a  judgment  creditor  having  become  tenant  by  elegit.  Judgment 
buys  part  of  the  lands  extended,  this  v/ill  discharge  the  residue  cha*sinf'  part 
of  the  lands,  and  satisfy  the  judgment  (;•)•     ^<^,  in  the  case  ^'![.teaaed"''* 
of  a  rent-charge,  the  purchase  of  part  of  the  land  by  the 
grantee  discharges  the  residue :  scd  aliter,  in  the  case  of  a 
rent-service  (.s-). 

(n)   Otter   V.   Lord    Vaux,  G  De  G.  (/')  J^oss  v.  Pojjc,  Plow.  72  ;  Shep. 

M.  &  G.  6.38 ;  affirming  V.-C.  W.  2  Touch.  3G6  ;  Bac.  Ab.  Execution,  B. 

K.  &  Jo.  850.  7  ;  Ihuulcoch  v.  Uamh'ocl;  1  Ir.  ("li.  R. 

(o)  LocJchart  v.  Ilanhi,  9  Beav.  .349.  467;  Ut'^  v.  Lord  BexJcii,   17  Bcav. 

{p)  Hayncs  v.  Ilai/nes,  .3  Jur.  X.  S.  14  ;  20  Beav.  127. 

504,  V.-C.  K. ;  Seton,  394.  (s)  Co.  I.itt.  14/  b,  148  a. 

(q)   Onn-'x,  Wr![/7>f,  3  .Tur.  10, 
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Conveyance 
determines 
parul  licence. 


Chap.  XV.  In  a  inodeni  case,  wliere  several  persons  were  seised  of  a 

L-' manor  as  tenants  in  common  in  fee,  and  one  of  them  piir- 

SjJyholds  b^v  chased  copyholds  of  the  manor,  and  was  admitted  thereto, 

one  of  several  -^^rjth  the  Concurrence  of  the  other  lords,  it  was  held  that  his 

lords  of  a  i- 1  •  t 

manor.  copyhold  interest  in  the  lands  was,  to  the  extent  oi  his  undi- 

vided interest  in  the  manor,  extingaiished  or  merged  in  the 
freehold  (0- 

The  conveyance,  we  may  remark,  puts  an  end  to  a  parol 
licence  from  the  vendor  to  a  stranger,  to  enjoy  an  easement 
over  the  estate ;  and  if  he  afterwards  enter  on  the  land,  his 
ignorance  of  the  sale  will  be  no  defence  to  an  action  of  tres- 
pass at  the  suit  of  the  purchaser  (n) ;  and  although  the 
licensee  may  have  incurred  expense  upon  the  faith  of  the 
licence,  this  does  not  destroy  its  revocable  character  (x). 

A  rent-charge  may  be  divided  Avithout  the  consent  of  the 
owner  of  the  lands  charged ;  and  it  would  appear  that,  if 
conveyed  to  several  purchasers,  each  may  distrain  upon  the 
tenant  before  attornment  (y/)  ;  but  if  the  rent-charge  be 
severed  there  can  be  no  distress  for  arrears  {z). 

Upon  a  question  of  boundaries  between  purchasers  of 
adjoining  lots  who  have  obtained  their  conveyances,  the 
ad\'ertisement  of  sale  under  which  they  bought  may,  under 
special  circumstances,  be  received  as  evidence  of  reputation  («). 

]'uivli;it-cr,  In  Rex  V.  Pedly  (Jj)  it  Avas  laid  down  Ijy  Littledale,  J.,  that 

miisailce.'^'^  ^"^   if  ^  i^^^^-  Purchase   premises  with  a  nuisance  upon  them, 

thouo-h  there  be  a  demise  for  a  term  at  the  time  of  the 

purchase,  so  that  he  has  no  opportunity  of  removing  the 


Purchaser  of 
part  of  reut- 
charLre  may 
distrain. 


{t)  Cattkij  V.  Arnold,  4  K.  &  Jo. 
595  ;   see  judgment  and  cases  cited. 

(m)  Wallu  V.  Harrison,  i  M.  &  W. 
538  ;  and  see  Wood  v.  Lcadbhter,  13 
JI.  &  W.  838  ;  Coleman  v.  Foster,  1 
Hurl.  &  N.  37  ;  and  see  Froyley  v. 
Lord  Lovelace,  John.  339  ;  Taplin  v. 
Florence,  10  C.  B.  744. 

{x)  Adams  v.  Audrcvs,  15  (l  B. 
284  ;  as  to  the  licensee  being  entitled 
to  reasonable  notice  of  the  revocation 


of  the  licence,  see  Cornisk  v.  Stubbn) 
L.  R.  5  C.  P.  334 ;  Mclhr  v.  Watkints, 
L.  R.  9  il  B.  400. 

iy)  IUds  V.  Watison,  5  I\I.  &  W. 
255  ;  and  see  4  Aunc,  c.  ]  6,  s.  9. 

{z)  ^taiely  v.  Alcock,  16  Q.  B.  63t!. 

(«)  Marhy  v.  M'Bcrmott,  3  Ncv.  & 
P.  356,  360. 

(6)  1  Ad.  &  E.,  ,sce  827  ;  and  see 
lioscivell  V.  Prior,  2  Salk.  460. 
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nuisance,  yet,  by  purchasing  tlie  reversion,  lie  niakcB  himself  Chap.  XV. 
liable  for  the  nuisance.  But  if,  after  the  reversion  is  __1!L!_1L— 
sold,  the  nuisance  is  erected  l)y  the  oocupier,  the  rever- 
sioner incurs  no  liability.  If,  however,  there  were  only  a 
tenancy  from  year  to  year,  or  any  short  period,  and  the 
landlord  chose  to  renew  the  tenancy  after  the  tenant  had 
erected  the  nuisance,  that  would  make  the  landlord  lial)le. 
He  is  not  to  let  the  land  with  a  nuisance  upon  it.  But  in 
one  case  (c)  the  Court  of  Common  Pleas  held  that,  although 
a  man  may  be  liable  for  demising  premises  when  the  nuisance 
exists,  or  for  re-letting  them  after  their  user  has  created  a 
nuisance,  or  for  not  doing  that  v.'hieh  ho  had  undertaken  to 
do,  and  which  would  have  prevented  the  nuisance,  yet  he 
U  not  responsible  for  the  act  of  his  tenant  in  creating  a 
nuisance  by  the  manner  in  which  he  uses  the  promises  ; 
they  being  such,  as  may  or  may  not  become  a  nuisance  (</), 

A  lessee,  although  he  may  have  sold  and  assigned  away  the  A.'*  to  liability 
term,  continues  liable  for  the  perfoi'mance  of  the  covenants  for  ^eilt  an'r'^ 
as  well  as  for  the  payment  of  the  rent,  durino-  the  continuance  coyenant.^ 
of  the  term  :  but  a  person  who  claims  merely  as  assignee,  as 
there  is  no  privity  of  contract  between  him  and  the  rever- 
Rioner,  is  liable  only  for  such  breaches  of  covenant  and  such 
rent  as  occur  or  accrue  due  during  his  individual  ownership; 
and  for  these,  he  may  be  sued  at  Law  even  after  having 
assigned  over  (e) :  but,  of  course,  he  remains  liable  under 
such  covenants  for  indemnity,  &c.,  as  he  may  have  enteriMl 
into  with  the  party  from  whom  he  himself  purchased.     It 

(r)  Rich  V.  Bastcrfidd,  1  0.  B.  7S3,  ordinary  restrictive  covenant.     Noise, 

805.  uoxion.s   vapour,  and    smoke,   thongli 

(d)  A.s  to  what  is  a  nuisance,  see  not  injurious  to  health,  have  been  hekl 

Walter  v.  Selfe,  4  De  G.  &  Sm.  322,  to  be  a  nuisance  to  an  adjoining  ownier; 

and  the  definition  there  given :  Soltan  see  IncTihald  \.  Robinson,  L.  R.  4  Ch. 

V.   De  Held,  2  Sim.  N.  S.  133  ;  and  Ap.  388,  and  cases  there  cited ;  and 

see  St.  Jleleii's  Company  v.    Tipplnrj^  see  Kerr  on  Injunctions,  363,  3(34. 
11  H.  L.  Ca.  642;  Crump  y.  Lambert,  (c)  See  Jlarleu  v.  King,  2  Cr.  U. 

L.  II.  4  Eq.  409  ;  and  see  and  con-  &  R.  18;  Piicher  v.   Torey,   1  Salk. 

.sider  Harrison  v.  Good,  L.  R.  11  Eq.  SI  ;  2  Piatt  on  Le.  417,  418  ;  but  see 

338,  where  the    establishment  of    a  Farj;/  v.  Dobie,  3  Y.  &  C,  Excli.  I(i3  ; 

national  school  was  held  not  to  be  a  Moale  v.  Gurrett,  L.  R.  5  Exch.  132, 

nuisance  within  the  meaning  of  the  and  cases  there  cited. 
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Chap.  XV.  has  l)een  held,  at  Law,  that  each  successive  assignee  of  a 
^^^^-  "•  lease  is  under  an  implied  obligation  to  indemnify  the  original 
lessee  against  all  breaches  committed  during  the  continuance 
of  liis  own  interest ;  and  that  this  implied  contract  is  not 
negatived  l>y  an  express  covenant  to  indemnify  the  imme- 
diate assignor  (/). 

(/)  Movie  V.  Garntt,  uli  supra  ;  Cleasl^y  B.  disscvticnte. 
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CHAPTER  XYT.  Chap.  xvi. 

AS  TO  THK  RIGHTS,  UNDER  TIIR  f'ONVEYANCE,  OF  JOIXT 
PUROHASERS,  AND  PERSONS  OTHER  TIfAN  THE  NOMINAL 
PURCHASERS. 

1.  As  to  johit  lyiirchasers. 

2.  As  to  pvrcltascs  in  name  of  iwminal  'purchaser. 

(1.)  A  CONVEYANCE  of  land  to  two  or  more  persons  witliout      Section  1. 


words  indicating  that  they  are  to  take  as  tenants  in  common,  Purchasers 
constitutes,  at  Law,  a  joint  tenancy  {a)  :  and  the  rule  is  the  it"Law"aiu? 
same  in  Equity  (h),  if  they  advance  the  money  in  equal  ^^•^V '" 
proportions  (c),  and  do  not  purchase  as  partners,  or  for  the 
purposes  of  trade  or  speculation. 

If,  however,  two  purchase,  and  one  advance  more  of  the  Not  if  they 

111'  -ii    •      T-i       •         1  contribute 

purchase-money  than  the  other,  tliere  will,  ni  Equity,  be  no  unequally 
survivorship,  although  there  are  no  words  indicating  a  ,noney^-^'''*^' 
tenancy  in  common  ((/) ;  but  they  will,  in  the  absence  of 
any  stipulation  to  the  contrar}^,  be  interested  in  proportion 
to  their  shares  of  the  purchase-money.  In  Lalv  v.  Gibson  (e), 
the  proposition  is  qualified  by  the  exjDression,  "  if  the  pro- 
portions o"f  the  money  are  not  equal,  and  this  appears  on 
the  deed  itself"  (/),  and  the  d'uiam  is  tlius  cited  by  Lord 


(f()  Co.  Litt.  180,  b;  AccHkj  v. 
KnqK,  19  Ves.  441,  441. 

{h)  Moijse  V.  Giles,  2  Vern.  385  ; 
Tim  V.  WiUiams,  Sug.  698,  where 
the  conveyance  was  taken  in  the  name 
of  the  trustee  ;  Bone  v.  Pollard,  24 
Beav.  283. 

((■)  Sug.  697,  698  ;  and  see  Rohhu 
son  V.  Preston,  4  K.  &  Jo.  505,  and 
the  cases  there  reviewed. 

id)  lil'jdeii  V.  Valller,  2  Ves.  S. 
252,  258  ;  S.C.,  3  Atk.  731,  735  ;  but 
see  Harris  v.  Ferrjusson,  16  Sm.  308  ; 


as  to  the  soundness  of  the  distinction 
between  equal  and  une(jual  advances 
of  tlie  purchase-money,  see  reporter's 
note  in  Jachson  v.  Jacl'son,  9  Ves. 
597  ;  Sug.  698  ;  Wh.  &  T.  L.  C.  4th 
edit.,  p.  185. 

(e)  1  Eq.  Ca.  Abr.  291  ;  1  White 
and  Tudor's  Leading  Cases,  4th  edit., 
p.  177  ;  and  see  cases  cited  in  note. 

(/)  See,  as  to  the  words  italicized, 
Harrison  v.  Barton,  1  J.  &  H.  287, 
and  V.-C.  Wood's  comments,  p.  293  ; 
and  see  Sug.  698,  note. 
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Chap.  XVT. 
Sect.  1. 


although 
circumstances 
may  raise  a 
presumption 
of  a  tenancy 
in  common, 


and  parol 
evidence  of 
farts  is  admis- 
sible for  the 
pmpose  ; 


or  being 
tenants  in 
common  of 
mortgage, 
buy  equity  of 
redemption, 

or  purchase 
for  purpose  of 
trade  or 
speculation ; 


RIGHTS,  UNDER  CONVEYANCE, 

St.  Leonards  (g) :  l)iit  the  rule  is  laid  down  l>y  Lord  Hard- 
wicke  v\-ithout  qualification  {It).  It  is,  however,  conceived 
that  the  inequality  in  the  sums  advanced,  must,  to  have  this 
effect,  Ije  in  accordance  with  the  original  or  some  subsequent 
express  agreement  between  the  paitiL-s  ;  and  n.ot  1)0  the 
mere  result  of  any  temporary  pecuniary  arrangement  at  the 
time  of  the  completion  of  the  purchase  (>)• 

And,  although  the  purchase-money  may  have  been  contri- 
buted in  equal  proportions,  an  intention  to  hold  in  severalty 
may  be  presumed  a liu  n de.  Thus,  where  two  sisters  paid  the 
]-ents  of  certain  lands  of  which  they  were  tenants  in  common 
to  a  joint  account  at  their  banker's,  and  sums  of  stock  were 
from  time  to  time  purchased  in  their  joint  names  out  of  the 
1  balance  in  the  bankei-'s  hands,  the  Court,  looking  at  the  source 
whence  the  funds  were  derived,  hold  that  there  was  a  tenancy 
in  common  in  the  stock  (I').  And,  notwithstanding  the 
Statute  of  Frauds,  parol  evidence  of  the  cotemporaneous 
circumstances,  and  of  the  subsequent  dealings  with  the 
property,  is  admissible  to  prove  an  intention  to  hold  in 
severalty ;  but  such  evidence  must  be  confined  to  facts,  as 
distinguished  from  mere  statements  of  intention  (l).  In  one 
case,  however,  a  declaration,  liy  affidavit,  of  intention,  made 
long  after  the  date  of  the  transaction,  was  admitted  in 
evidence  (rn). 

So,  it  has  been  held  that  tenants  in  common  of  a  mortgage, 
buying  the  equity  of  redemption,  shall  hold  it  also  in  com- 
mon (/?) ;  so,  wdiere  land  is  conveyed  to  partners  as  joint 
tenants  for  the  purposes  of  trade,  there  is  no  survivorship  in 
Equity  (o) ;  so,  also,  if  it  be  conveyed  to  purchasers,  not  other- 
wise in  partnership,  as  joint  tenants,  but  for  the  purpose  of  a 

{,j)  Sug.  698. 

(/()  2  Ves.  S.  258  ;  3  Atk.  735  ;  and 
see  judgment  in  Hohinson  v.  Preston^ 
4  K.  &  Jo.  505. 

(/)  See  Wood  v.  Birch,  Sug.  698, 
and  Avdinrf  v.  Knipe,  19  Vcs.  445. 

{k)  Robinson  v.  Preston,  4  K.  &  Jo. 
505.     See  and  consider  this  case. 

(?)  Harrison  v.  Barton,  1  J.  &  H, 


287,  Y.here  the  purchase -money  was 
contriljuted  equally. 

(m)  Dcvoy  v.  Devoy,  3  Sm.  &  G. 
403  ;  and  quaere,  vide  infra,  p.  934. 

(m)  Edwards  v.  Fashion,  Free.  Ch. 
S82  ;  19  Ves.  444. 

(o)  Morris  v.  Barrett,  3  Y.  &  J. 
384 ;  BUiott  v.  Brown,  3  Sw.  489  ; 
IIijiKjhton  V.  I/oti'jhton,  II  Sim.  491. 
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1>2.'. 


joint  adventure  oi- speculation  {j>) ;  "  the  purcliase  of  tlie  land 
being  made  to  the  intent  that  they  shall  become  paitnci's  in 
the  improvement ;  it  being  only  the  substratum  for  an  adven- 
ture in  the  profits  of  -which  it  was  intended  they  should  be 
concerned  "  {q). 


Clu-qi.  XVT. 
Sect.  1. 


So,  if  joint  tenants  subsequently  contract  to  deal  with  the  or,  being 

T  j()int-tcnants=, 

property  as  if  in  trade,  or  if  other  deahngs  rebut  tne  pre-  subsequently 

sumption  of  joint  tenancy  (r),  the  Court  will  receive  evidence  pfoperty  as  if 

of  such  contract  or  dealing;  and  will  hold  that  there  is  no  "^  trade, 
survivorship  (n). 

And  where  partners  purchased  land  out  of  partnership 
profits,  and  Id  it,  but  brought  the  profits  into  the  partnership 
accounts,  it  Avas  held  that  there  was  no  survivorship  ;  although 
the  conveyance  was  to  them  as  joint  tenants  (t).  So,  where 
two  partners  purchased  real  estate  out  of  partnership  moneys, 
and  had  it  conveyed  to  them  in  separate  moieties  to  uses  in 
bar  of  dower,  it  was  held  that  the  entire  estate  was  partner- 
ship propert}'  ;  notwithstanding  that  each  partner  had,  at  his 
own  expense,  built  a  private  residence  for  himself  upon  a  por- 
tion of  the  estate  set  apart  for  this  purpose  {a)  :  tlie  bulk  of 
the  estate  appeared  from  the  books  of  the  partnership  to  have 
been  treated  as  a  joint  speculation  ;  and  there  was  no  sufii- 
cient  evidence  of  any  specific  appropriation  of  the  dwelling- 
houses  as  part  of  the  separate  estates  of  the  partners. 


And  in  the  case  of  a  joint  purchase,  if  one  joint  tenant  lay  Julntuuant 


(p)  Laic  V.  Crcuhd;  0  V.  Wnis. 
1.t8  ;  Li/slcr  v.  JJoUatuI,  1  Ves.  jun. 
431  ;  Dale  V.  HamUton,  5  Ha.  369  ; 
2  Ph.  266  ;  Clements  v.  ITaJI,  2  De  G. 
&  Jo.  173  ;  Uarhij  v.  Darhy,  3  Drew. 
495  ;  2  Jur.  N.  S.  271  ;  and  compare 
t>'teward  v.  Blalewai/,'L.  R.  6  E({.  470; 
affd.  L.  R.  4  Ch.  Ap.  603. 

(5)  Per  Lord  Eldon,  9  Ves.  597. 

(r)  See  Harrison  v.  Barton,  and 
liobinsoii  v.  Presto)),,  ubi  snjyrd, 

(s)  Jcfcrei/s  v.  Small,  1  Vern.  217; 
see  5  Ha,  384  ;   and  see  also  cases 


cited  1  \Vh.  and  T.  L.  C,  4tli  edit., 
pp.  188,  189. 

(/)  Morrin  v.  Barrett,  3  Y.  &  J. 
334.  The  share  of  a  deceased  partner 
in  the  freehold  or  copyhold  estates 
of  the  partnership  is  not  liable  to 
proViate  duty;  Custanrc  v.  Bradshov; 
4  Ha.  315;  see,  too,  Frascr  v.  Kcr- 
sJuiw,  2  K.  &  J.  501  ;  and  vide  st'prii, 
p.  85. 

(«)  Jie  Strcalfield,  7  Jur.  X.  S.  71  o; 
,S'.  C.  sub  mm.  Bank  of  Bnylcnd  cascy 
3  De  G.  F.  &  Jo.  645. 
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Chap.  XVI. 
Sect.  1, 

has  a  Hen  on 

estate  for 
expenses  of 
repairs,  &c., 
and  rene'wal 
lines. 


out  money  in  repairs  or  improvements  (./•), — which  may  be 
either  necessary,  or  sanctioned  by  the  other  joint  tenants, — or, 
in  the  case  of  renewable  leaseholds,  advance  money  foi-  the 
expense  of  a  renewal  {y),  he  has  a  lien  npon  the  estate  for  the 
amount :  but  not,  it  W( juld  seem,  upon  the  share  of  the  other 
joint  owner,  for  moneys  which  he  has  advanced  to  him,  and 
which,  without  any  agreement,  have  been  laid  out  in  the 
repairs  of  the  property  {£)  :  and  if  one  purchaser  advance 
more  than  his  share  of  the  purchase-money,  he  acquires  no 
lien  on  the  estate  ;  nor,  it  would  appear,  has  he  any  remedy 
except  a  suit  for  contribution  {((). 


Where,  however,  the  property  is  acquired  in  joint  tenancy, 
not  by  purchase  but  by  Jer^^',  then, although  it  may  be  used 
for  partnership  purposes,  a  tenancy  in  common  will  not  be 
inferred  in  Equity;  unless  by  express  agreement,  or  by  the 
mode  of  dealing  with  the  property  for  a  long  period,  an 
intention  to  sever  the  joint  tenancy  must  be  presumed  (6). 


Tenant  in 
common 
receiving 
entire  profits 


If  one  tenant  in  common  take  the  rents  of  the  entirety,  or 
of  more  than  his  own  proportionate  share,  he  is  liable  to  an 
action  of  account  at  the  suit  of  his  co-tenant :  but  he  is  not 
liable  to  account  for  the  crops  or  other  profits  (not  pecuniary) 
of  the  land  received  by  him  during  a  sole  occupancy  (c). 
Where  two  persons  Avere  tenants  in  connnon  of  a  mine,  and 
owners  in  severalty  of  different  portions  of  the  surface,  and 
their  lessee  of  the  mine  sunk  a  shaft  in  the  estate  belonging 
to  one  for  the  purpose  of  raising  the  minerals,  it  was  held 
that  both  were  entitled  to  the  benefit  of  it  {d).     A  tenant  in 


(.r)  Laic  V.  O'lhgoi),  1  E<j.  Ca.  Abr. 
291  j  White  and  Tudor's  Leading 
Cases  in  Equity,  vol.  i.,  4th  edit., 
p.  177,  and  cases  cited  in  note. 

{(/)  See  JIami/ton  v.  Dciniij,  1  Ball 
k,  B.  199. 

(:)  Kai/  V.  JolindiM,  21  Beav.  536. 

(a)  See  Wood  v.  Birch,  Sug.  700. 

{h)  Jarlcson  V.  Jarlson,  9  Ves,  591 
overruling  Sir  Wm.   (irant,   M.   R., 


7  Ves.  535;  BroKn  v.  OahJiol,  21 
Beav.  254  ;  but  see  Morris  v.  Burrttt, 
3  Y.  &  J,  384 ;  Essex  v.  Essex,  20 
Beav.  442  ;  Watcrcr  v.  Watercr,  L.  K. 
15  E<i.  402  ;  and  f:ide  infra,  p.  927. 

(f)  Ilcndersoii  v,  Eason,  17  Q.  B. 
701  ;  2  Ph.  308  ;  and  see  M'Mahon  v. 
BiirchcU,  2  Ph.  127;  and  Beuiei/  v. 
Jlnnrod;  6  De  G.  M.  &  G.  391. 

('0  Cle'j:j  V.  Ch'j;/,  8  Jur.  N.  S.  92. 
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coiiiiiion  who  cannot  prove  the  relative  actual  or  luiiiiiniim    Cliap.  x\i. 

amount  ol  Ins  share,  can  recover  nothnig  at  Law  (r),  no]-  in 

E(|uity. 

And,  where  purchasers  stand  in  the  relation  of  partners.  Any  a-Uaii- 
any  advantage   secured   by   one,— e.  a.,    the  renewal    of  a  !''^'°  '^-'V"''.'" 
lease  (/),  or  an  ahatement  of  incumbrances  charged  on  the  I'^'it'iei'- 
property  {g),  or  a  secret  bonus  from  the  vendor  for  effecting  benefit  of  co- 
the  sale  (A),— enures  to  the  benefit  of  the  others.  partners. 

If  the  land  is  bought  as  a  speculation, — e.y.,  under  an  o,,  j„|„t- 
agreement  between  the  partners  that  it  shall  be  laid  out,  I'^'-'^^'f  ^ '^y 

^_      ^  '    way  of  specit- 

allotted,  and  sold  for  building  purposes, — no   partner   can  l-'^*'J"">  partner 

„„p  ,■,.  ^      .  .  nuist  conform 

enforce  a  partition  or  sale  m  contravention  of  the  terms  of  to  agreement. 
such  agreement  (/).  If,  however,  the  management  of  the 
concern  be  entrusted  to  certain  partners,  who  refuse  to 
execute  the  duty  they  have  undertaken,  the  Court  will,  upon 
a  suit  being  instituted  by  another  partnei-,  take  on  itself,  so 
far  as  it  can,  to  put  him  in  the  situation  in  which  he  would 
have  been  had  the  trusts  been  properly  performed  (j). 

In  the  case  of  a  partnership,  where  there  is  no  special  Land  Ijon-iit 
stipulation  on  the  point,  and  the  partners  purchase  freehold   ^iT  P-'^'t"'-'- 

^  ■'■■'■  ship  purposi 

estates  so  as  to  make  them  partnership  property,  tliev  are  "i"  ''y  ^ay 

•       T?-x  ^     1   '     ,  -.  i.    l       I         J>  J  joint-speci 

in  Jjicputy  converted  into  personalty;  not  merely  as  between  lation,  i,s 
the  purchasers  inter  se,  but  also  as  between  the  real  and  ^t^ 
personal  representatives  of  a  deceased  partner :  and  the  rule 
prevails  in  the  case  of  land  bought  as  a  joint  speculation,  for 
the  purpose  of  selling  it  again  in  smaller  parcels  (/,•).  Noi-, 
as  respects  this  doctrine  of  conversion,  can  any  distinction, 
it  is  conceived,  be  drawn  between  cases  where  the  land  used 

(e)  Doe  V.  Klnr/,  6  Exch.  791.  (/)  Perk  v.  ConhrcV,  '2  Beav.  137  j 

(/)    Fcathnrstonhnmjh    v.    Fcinnd;  and  see  Dale  V.  Hamilton,  2  Fh.  'Hjij. 
17  Ves.  298  ;  Cler/yy.  Flukwld;  1  Mac.  (; )  See  2  Ph.  276. 

^  <-^-  -94.  i^j.)  Uarhii  v.  Darhj,  3  Drew.  495  ; 

(y)  See  Carter  v.  Home,  1  Eq.  C'a.  Esiscx  v.  Eissex,  20  Beav.  450  ;  Forba 

Abr.  7,  which  according  to  the  report  v.  8teren,  L.  R.  10  Eq.  178  ;   Watcrcr 

was  a  mere  case  of  a  joint-purchase ;  v.  Wuterer,  L.  R.,  15  Eq.   402  ;  and 

and  see  1  Mac.  &  G.  -300.  see  Lindley  on  Partnership,  pp.  667 

(h)  Berk  v,  Kantorov:ir::,  3  K,  &  Jo,  ct  serj.,  and  the  cases  there  cited. 
230. 
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Chap.  XVI.    for  the  purposes  of  the  partnership  has  been  purchased  (nit 
'  of  partnership  moneys,  and  where  it  has  been  acipiired  in 

any  other  way ;  as  by  descent  or  devise  (/). 

Where  the  j^-^  g^  i^j^q  casc,  where  land,  with  a  (luarry  on  it,  was  vested 

l)artnersh!i)  x  ■^  > 

trade  is  in  co-OAVuers,  who  worked  the  quarry  and  let  the  remainder 

merely  c     t        i        t    r  •       ^  ^ 

ancillary  to       ot  the  land  lor  agricultural  purposes,  and  the  yearly  rents 
«  a'-^d.  p,-j^j  profits,  though  generally  divided  amongst  them,  were 

occasionally  invested  in  the  purchase  of  other  lands  which 
were  conveyed  to  the  managing  owner,  and  partly  used  in 
connection  with  the  quarry,  it  was  held  that  the  share  in 
the  purchased  lands  of  one  of  the  co-owners  who  died  intes- 
tate descended  on  his  heir ;  although  in  the  books  of  account 
the  purchases  were  treated  as  if  they  had  been  purchases  of 
stock  in  trade  (m)  :  but  there  had  been  a  long  course  of 
dealing  with  the  property  as  real  estate  ;  and  the  trade  was 
regarded  as  merely  ancillary  to  the  beneficial  enjoyment  of 
tlie  land. 


Land  of  sm-  It  is  conceived  that  the  land  of  a  surviving  partner  will 

viving  partner  .  i  •  i  i 

—when  re-       remain  personal  estate,  as  betAveen  his  real  and  personal 

realty!^  '^^  "^      representatives,  uidess  and  until  he  indicates  an  intention 

that  it  shall  be  reconverted  into  realty.     His  mere  winding 

up  and  discontinuing  the  business  would  probably  be  held 

to  have  that  effect. 


If  convey-  Where,  upon  an  agreement  for  a  joint-purchase,  the  coii- 

ance  be  not  .  ,  .         , 

taken  in  veyaiicc  IS  taken  in  the  names  of  some,  but  not  all,  of  the 

"lj^py^°  ^  intended  purchasers,  the   interests   of  the  others   may  be 

chasers,  trust  established    by   any    subsequent    Avriting,   signed    by   the 

proved  by  any  fiduciary  partners,  and  which  acknowledges  or  proves  the 

■writing  existence  of  the  trust  (i') ;  and  this,  although  the  agreement 

(/)    See    Woti't'cr    v.     Wafcrtr,    uhl  603  ;  and  see  llanilall  v.  RamluU,  7 

stqva,  where  tlie  land  lased   for  the  Sim.  271,  1  Wh.  &  T.  L.  C.  4th  edit., 

business  of  a  nursei-j  man  was  acquired  p.  197. 

partly  by  dexnse,  and  partly  by  jmr-  («)  Forster  v.   Hale,   3   Ves.   696  ; 

chase;  and  vide  stqyrd  p.  927.  '-   C,  5  Ves.  308;  Itandall  v.  Mov- 

(m)  Steirard  v.  liMcrvyii/,  L.  E.  6  y'",  12  Ves.  74;  and  compare   Bark- 

Kq.   479  ;  affirmed  L.  R.  4  Ch.  Ap.  f^rth  v.  )'y"»y,  4  Drew.  1. 
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be  that  the  one  purchaser  sliall   lind-  tlic  monc}-,  and  the    Chap.  xvr. 

other  contribute  his  skill  in  purchasing  and  subsequently  . i  1 

allottino-  and  sellino-  the  land  (o).  Lord  St.  Leonards,  how-  ''°'''?'^  ^^ 
ever,  considers  it  to  be  the  better  opinion  (^>),  that  the  mere  purchasers, 
fact  of  one  of  two  parties  in  treaty  for  an  estate  desisting 
therefrom  under  a  parol  agreement  that  the  other  shall 
complete  for  their  joint  benefit,  is  not  such  a  part  per- 
formance as  takes  the  case  out  of  the  Statute  of  Frauds ; 
and  that,  in  the  absence  of  any  subsequent  written  admission 
of  the  trust,  the  aggrieved  party,  unless  he  can  establish  a 
resulting  trust,  by  proof  of  his  having  paid  or  contributed  to 
the  purchase-money,  has  no  remedy.  Where  there  is  an 
actual  declaration  of  trust,  of  course  it  is  not  necessary  that 
the  party  seeking  to  enforce  it  should  himself  have  been  a 
party  to  it  (r/).  But  if  a  nominal  purchaser  assume  to  act 
as  sole  owner,  the  other  party  must  be  prompt  in  coming  to 
the  Court  (r). 

Where  land  is  held  in  trust,  the  declaration  required  by  Declaration 
the  Statute  of  Frauds  must  be  signed  "  by  the  party  who  is  !,„  si'irned  by 
h>i  law  enabled  to  declare  such  trust"   U):  by  which  is  '''«'":"''"^ 
meant  the  beneficial  owner ;   not   the   trustee   having  the 
legal  estate  :  and  the  declaration  may  be  sufiicient,  though 
the  trusts  are   not  to  take  effect  until  after  the  settlor's 
death,  and  the  declaration  itself  cannot  operate  as  a  testa- 
mentary  instrument.      In    one    case,   Lord    Cranwoith   is 
reported  to  have  said  that  a  mere  declaration  of  trust  in 
favour  of  a  ^^olunteer  is  inoperative  (f) ;    but,  in  a  later 
case,   his    lordsliip    repudiated  this    didivm   as   a   general 
statement  of  the  law  (a). 

(o)  DaJe  V.  JIamiKon,  2  Ph.   266  ;  treated  as  one  merely  of  fraud  on  the 

but  see  and  consider  Coddick  v.  Skid-  jjart  of  an  agent?  vide  snjvd,  i>.  185; 

more,  2  De  G.  &  Jo.  52  ;    a  case  of  2  H.  &  T\v.  230. 

alleged  partnership  in  a  mine  :  Smith  (q)  2  Ph.  275. 

V.  Mattho'-x,  3  De  G.   F.  &  Jo.  139,  (;•)   See    Cowdl  v.    Wo.tf.s,  2  H.  & 

151  ;  and  see  Lindley,  i^p.  94  and  95.  T\v.  224. 

(2')  Sug.  700  ;  Atki/iis  v.  Howe,  Moo.  («)  See  sect.  7. 

39  ;  Lamas  v.  J3aj/1ei/,  2  Vern.  627  ;  (0  'V'Ytte  v.  Maude,  6  Do  C.  M.  & 

see  DoHohoe  v.   ConraJii/,  2  J.   &  L.  G.  43. 

638,  695  ;    Caddiek  v.  Skidmore,  vhl  {v)  Jovcs  v.  Lock,  L.  K.  1  Ch.  Ap. 

sujnxl,     But  may  not  such  a  case  I'e  25. 


owiier. 
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Chap.  XVI. 
Sect.  2. 


So,  if  con- 
sideration has 
been  paid  by 
others  than 
nominal 
jnirchaHfrs, 
tliere  will  be 
a  resulting 
trust  with- 
out writinir. 


(2.)  A>s  to  puj'cliases  la  the  name  of  a  no}ii'nud  inuxlujjicr. 

Where,  upon  a  purchase,  either  by  one  or  several,  the 
conveyance  is  taken  in  the  name  of  a  stranger ;  or  where, 
in  the  case  of  a  joint-purchase,  the  conveyance  is  taken  in 
the  names  of  some,  Ijut  not  all,  of  the  purchasers  who  pay 
for  the  estate  (./;),  there  will — subject  to  the  exceptions 
subsequently  noticed,  and  subject,  of  course,  to  any  express 
stipulation  (even  Ijy  parol)  on  the  point  (.y) — be  a  resulting 
trust  in  favour  of  the  other  parties  Avho  have  paid,  or  helped 
to  pay,  the  consideration-money :  and  this,  whatever  may 
be  the  tenure  of  the  estate,  or  the  mode  in  which  the 
property  is  conveyed  (j)  ;  unless  the  eflect  would  be  to 
break  in  upon  the  policy  of  an  Act  of  Parliament  {a) :  and 
no  written  declaration  of  trust  is  necessary ;  resulting  trusts 
being  expressly  excluded  from  the  operation  of  the  Statute 
of  Frauds  {])).  But,  it  is  conceived,  the  mere  fact  of  the 
money  being  so  paid,  not  in  pursuance  of  the  original  agree- 
ment, but  either  as  a  matter  of  necessity,  or  by  virtue  of  a 
pecuniary  arrangement  between  the  parties  at  the  time  of 
completion,  would  not  have  this  effect  (c).  If,  for  instance, 
A.  and  B.  agree  to  purchase  an  estate,  the  money  as  between 
themselves  to  be  advanced  in  certain  s^Decihed  proportions, 
and,  at  the  time  fixed  for  completion.  A.,  either  through 
B.'s  temporary  inability  to  pay,  or  merely  for  his  con- 
venience, advances  the  entire  amount,  this,  it  appears,  will 
not  give  A.  a  claim  to  tlie  whole  estate  {d). 


Custom 
negativing 
docirine  of 
resulting 
trust,  bad. 


A  manorial  custom  that  a  nominal  purchaser  of  copyholds 
shall,  notwithstanding  the  doctrine  of  resulting  trusts,  take 


(,<■)  Wmi)  V.  Steele,  2  Ves.  &  B. 
388. 

{y)  See  LckIij  Iklhisis  v.  Coiiqifon,  2 
Vcrn.  294  ;  BiiUr  v.  Kiddir,  10  Ves. 
360. 

(•)  See  Dijcr  v.  iJi/er,  2  Cox,  92, 
93  ;  1  Wh.  &  T.  L.  C,  4th  edit.,  p. 
203,  and  cases  cited  in  note. 

(<•()  See  Ex  pnrte  Ilovjliton,  17  Ves. 
251  ;  Ex  'porfe    YoIIo/,,  ir,  Ves.   GS  ; 


cases  ruider  the  Ship  Registry  Acts  ; 
and  see  the  Merchant  Shipping  Act, 
1854  (17  &  18  Vict.  c.  104)  amended 
by  25  &  2(3  Vict.  c.  63  ;  and  see  and 
consider  Armstroivj  v.  xirmdron'j,  21 
Beav.  71,  78  ;  Sug.  701. 

(i)  29  Car.  II.  c.  3,  s.  8. 

{<■)  See  Wood  v.  Birch,  Sug.  700. 

{(/)  «S'.  C. ;  and  Avdivrj  \,  Knipe,  19 
Ves.  445. 
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beneficially  unless  the  trust  is  mentioned  on  the  Rolls  of  the     Chap,  xvi. 
Manor,  is  bad  (f). 


Sect,  2. 


Where  an  assurance  is  taken  in  the  joint  names  of  A.  the 
purchaser,  and  B.,  and  there  is  clear  evidence  of  A.'s  inten- 
tion that  B.,  if  he  survives,  shall  take  beneficially,  and  not 
as  a  trustee  for  A.'s  estate,  B.  surviving  will  be  entitled,  not- 
withstanding that  the  income  has,  with  his  concurrence,  been 
enjoyed  by  A.  alone  during  his  life  {/). 

For  the  purpose  of  raising  a  resulting  trust,  the  mode  in  rnyincut  <>f 
which  the  consideration  has  been  paid  may  be  proved  by  j,','ay''i"'^ '"" 
parol  evidence  (a),  either  durino-  the  life  of  the  nominal  i""^'"''  \'y 
purchaser,  or,  according  to  the  weight  of  authority,  after  his  dence. 
decease  (A) ;  though,  whether  it  can  prevail  against  a  direct 
denial  in  his  answer  seems  to  be  doubtful  (i) ;  and  it  Avill,  in 
any  case,  be  received  with  great  caution  (/.■) :  nor  can  it  be 
received  to  prove  that  a  person  who  has  paid  for  the  estate 
with  his  OAvn  money,  and  taken  a  conveyance  in  his  own 
name,  was,  in  fact,  the  agent  of  another  (/) ;  nor  to  raise  a 
resulting  trust  in  favour  of  a  vendor  who  has  conveyed  the 
estate  Avithout  receiving  the  purchase-money ;  even  although 
there  be  parol  evidence  to  show  that  the  transaction  was 
really  a  conveyance  in  trust,  and  not  a  sale  («i).     But  where 
such  evidence  is  received  it  need  not  be  confined  to  the  direct 


(e)  See  Leuis  v.  Lane,  2  Myl.  &  K. 
449,  overruling  Edmirds  v.  Fidel,  3 
Madd.  237  ;  see  Edtrards  v.  Edicards, 
2  Y.  &  C.  123  ;  and  see  Jeans  v. 
CooJce,  24  Beav.  513. 

(/)  Garrick  v.  Ta,//hi;  29  Beav.  79; 
affirmed  7  Jur.  N.  S.  1174  ;  dubitante 
Knight  Bruce,  L.J. 

[<j)  Although  ojDposed  to  incon- 
clusive written  evidence  ;  Vripps  v. 
Jce,  4  Bro.  C.  C.  472  ;  see  Leman  v. 
Whitkij,  4  Russ.  423,  427. 

(A)  See  Sir  John  Pecc/ii/'s  wat,  Sug. 
702;  Lcnch  v.  Lcne/i,  10  Ves.  511, 
517  ;  2  Madd.  Ch.  Pr.  141,  3rd  edit.  ; 
Sug.  V.  &  P.  11th  edit.,  p.  910. 

((')  Xeuion  v.  Preston,  Prec.  Ch. 
103  J  nee  Smith  v.  Wdkinsoi>,  cited  3 


Ves.  705  ;  Sug.  701. 

{k)  Gaseoifjne  v.  Tlneiu'j,  1  Vern. 
366  ;  Groves  v.  Groves,  3  Y.  &  J. 
163. 

(/)  BartJett  v.  PichersijiU,  1  I'ox, 
15  ;  and  his  conviction  for  perjury 
will  not  entitle  the  plaintiff  to  a 
decree  ;  see  Rex  v.  Boston,  4  East, 
562  ;  Bartktt  v.  Piclrrst/ilf,  4  Ea*>t, 
577,  n.  ;  see,  however,  Fell  v.  Chamber- 
lain, 2  Dick.  484.  But  specific  per- 
formance of  a  contract  for  p^irohase 
made  by  an  agent,  although  ap- 
pointed merely  by  parol,  will  bo  en- 
forced. Heard  v.  Pille;/,  L.  R.  4  Ch. 
Ap.  549 ;  and  see  comments  in  the 
judgment  on  Bartktt  v.  Piekers'jill. 

{„})  Leman  v.  Whltle//,  4  Russ.  423  ; 
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Chap.  XVI.     fact  of  payment :  for  instance,  evidence  of  the  poverty  of 

U —    the  nominal  purchaser  has   been  received  in  proof  of  the 

impossibihty  of  liis  having  paid  for  the  estate  (/i). 

And  25f^i"ol  evidence  is  admissible  to  prove  that  what 
jDurports  to  be  an  absolute  conveyance  was,  in  fact,  a 
mortgage  (o). 


Conveyance 
may  be 
shown  to  be 
morttracje. 


Unt  2yrt  mil 
facie,  no 
trust  resnl'.i 
on  purchaisc 
in  name  of 
wife  or  child. 


As  a  general  rule,  no  resulting  trust  arises  when  the  con- 
veyance is  taken  in  the  name  of  a  child  (j)),  grandchild  (q), 
(if  the  father  be  dead)  (/•),  or  Avife  (.s)  of  a  sole  (f)  purchaser; 
or  in  the  names  of  several  children,  either  alone  («)  or  asso- 
ciated with  the  wife  (.r)  :  and  the  rule  seems  to  include  the 
illegitimate  children  (if  recognised  as  such)  (y)  of  the  pur- 
Jf  t  >c  5  chaser  (z) :  so,  also,  persons  to  whom  tlie  purchaser  has  placed 
^c/  ivA  ^<}-e^  /iccAx.^'^i  himself  in  loco  parenth  (a) ;  and  adult  (h)  as  well  as  infant, 

^"^^      ■*  Lord  St.  Leonards  puts  a  query  to  the 


^G  tcloi^'^r  i-o  h 


xaBe,  Sug.  702. 

(/()  Rijid  V.  RueJ,  cited  Amb.  413  ; 
Willis  V.  Willis,  2  Atk.  71  ;  and  see 
Lcnch  V.  Level,,  10  Ves.  511,  519; 
Heard  v.  Pillct/,  L.  R.  4  Ch.  Ap.  549, 
552. 

(o)  Cripps  V.  Jee,  4  Bro.  C.  C.  472  ; 
Muttijloll  Seal  v.  Annmido  Chunder 
Bandle,  5  Moo.  P.  C.  72. 

{p)  Bhuuma  \.  Mvnimn,  2  A-^ern. 
19  ;  Grey  v.  Grey,  2  Sw.  594;  Iledin;;- 
ton  V.  Jiedington,  3  Ridg.  P.  C.  180  ; 
Sidmoiith  v.  Sidmouth,  2  Beav.  447  ; 
Christy  V.  Courtenay,  13  Beav.  96  ; 
Lee  V.  Flood,  17  Jur.  544  ;  and  see 
and  compare  Stock  v.  McAvoy,  L.  R. 
15  Eq.  55,  where  there  were  acts  of 
ownership  by  the  father  sufficient  to 
rebut  the  presumption  of  advance, 
mcnt.  The  presumption  arises  in  the 
case  of  personal  as  v.'ell  as  of  real 
property  ;  Crahb  v.  Crahb,  1  My.  & 
K.  511  ;  Sidmouth  v.  Sidmouth,  2 
Beav.  447 ;  Ilepworth  v.  J/qncorth. 
L.  R.  11  Eq.  10.  As  to  a  father 
lemaining  liable  for  calls  in  a  wind- 
ing up,  after  a  bona  fide  transfer  into 
the  name  of  his  infant  son,  see  Reid's 
case,  24  Beav.  318  ;  and  compare 
i^Iaxiceire  case,  ib,  321, 


iq)  See  Kilpia  v,  A'ilpin,  1  Myl.  & 
K.  520  ;  Loyd  v.  Bead,  1  P.  Wms. 
C07. 

()•)  Ebraiid  V.  Dancer,  2  Ch.  Ca.  26. 

(«)  Glaister  v.  Ilever,  8  Ves.  199. 

(0  See  Finch  v.  Finch,  15  Ves.  51. 

{ii)  S.  a,  ibid.,  43;  Jhrrless  v. 
Franklin,  1  Sw.  13. 

(:c)  Back  V.  Andrcir;^^  2  Vern.  120. 

(y)  See  Bedford  v.  Bedford,  Lofft, 
490  ;  and  see  1  Myl.  &  K.  542. 

(-)  See  Tvdcer  v.  Barron;  2  H.  & 
M.  515;  where  an  illegitimate  grand- 
child, though  maintained  by  his 
grandfather,  was  thouglit  not  to  bo 
within  the  rule.     Scd  r/varc. 

(rt)  See  Ebrandv.  Dancer,  2  Ch.  Ca. 
26;  Currant  v.  Jayo,  1  Col.  261  ; 
Soar  v.  Foster,  4  K.  &  Jo.  152,  157  ; 
Tncl-er  v.  Barron;  2  H.  &  M.  515,  see 
judgment ;  Skidmore  v.  Bradford,  L. 
R.  8  Eq.  134  ;  case  of  ne^Dhew  adopted 
as  a  son,  and  induced  to  sign  the  con- 
tract. A  pei'son  may  stand  in  loco 
parentis  to  a  child  living  with  and 
maintained  by  his  father  ;  Poicys  v, 
Mansfield,  3  Myl.  &  Cr.  359  ;  Pyvl 
V.  Lockyer,  5  Myl.  &  Cr.  29. 

(6)  Grey  v.  Grey,  2  Sw.  594  ;  Sid' 
mouth  V.  Sidmordh,  2  Beav.  456, 
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and  female  (c)  as  well  as  male  cliiklren ;  and  to  extend  to    Chap.  x\l. 

purchases  by  a  female  as  well  as  by  a  male  ancestor  or   !1"_I' 

quaai  ancestor  (d)  ;  but  not  to  purchases  in  the  name  of  a 
parent  (e),  brother  (/),  or  other  remoter  i-elative ;  or  of  a 
Vfoman  with  whom  the  settlor  is  living  in  concubinage  (<j), 
or — which  in  legal  contemplation  is  the  same  thing — under 
the  sanction  of  a  marriage  rendered  void  by  the  .")  &  0 
Will,  IV.  c.  54  (h). 


And,  although  fclie  point  was  otherwise  decided  by  Lord    Although^ 

TTi'i/'\i  1  •n-'  '  purchaser's 

Hardwicke  (/),  the  same  rule  wnl,  it  is  ponccive<l,  prevail,   name  he  also 
when,  upon  a  purchase  by  a  father,  the  conveyance  is  taken  "'^'^^  ^   ' 

or  nommees 

in  the  joint  names  of  himself  and  his  child  (Ji).  So,  in  the  take  .suc- 
case  of  copyholds,  the  children  take  beneficially,  although 
they  are  named  to  take  in  succession  after  the  father  (/) ; 
so,  on  a  purchase  l)y  a  husband  in  the  joint  names  of 
himself  and  his  wife,  the  latter  surviving  will  take  bene- 
ficially (in) ;  so,  if  a  stranger's  name  be  also  inserted,  he 
will,  it  appears,  take  as  a  trustee  for  the  children  or  wife 
(as  the  case  may  be)  (n). 


But  althouo-h,  where  property  is  purchased  m  the  name  Piesnmp- 

®    '        ,  r  •  .       .    ,      .  ,  tion  ill  favour 

of  a  wiie  or  child,  the  purchase  is,  imrna  Jdcia,  an  advance-  of  advance- 
ment, still,  the  relation  between  the  parties  only  raises  a  pre-  {""reiluttld 
sumption  of  the  intention  of  the  purchaser  to  advance  the  ^'y  cotem- 

■■•  ^  poraueous 

nominee,  which  presumjDtion  may  be  rebutted  by  evidence  acts  or  decla- 
rations ; 


{c)  See  Lndij  Gorges  case,  cited 
Cro.  Car.  5.50  ;  Bone  v.  Pollard,  21 
Beav.  283. 

{d)  See  Loyd  v.  Read,  1  P.  Wms. 
607  ;  and  Bee  Sayre  v.  Ilwjhcs,  L.  E. 
5  Eq.  376. 

(<-')  See  Grey  v.  Grey,  2  Sw.  598. 

(/)  Madd'ison  v.  Andre  v.;  1  Ves.  57, 
see  p.  61  ;  Slceats  v.  Skeats,  2  Y.  &  C. 
C.  C.  9  ;  Rohimon  v.  Preston,  4  K.  & 
Jo.  505. 

iy)  Rider  v.  Kidder,  10  Ves.  360. 

(Ii)  Soar  V.  Foster,  4  K.  &  Jo.  152. 

(/)  Stileman  v.  Ashdoivn,  2  Atk.  477, 
see  p.  480. 


(/■)  Srroope  V.  Seroope,  1  Ch.  Ca. 
27  ;  Buikv.  Andreii;  2  Vera.  120. 

(I)  Dyer  v.  Dyer,  2  Cox,  92  ;  Swift 
V.  Davis,  8  East,  354,  n.  ;  Murless  v. 
Franklin,  1  SwaiLst.  13  ;  Skeats  v, 
Skeats,  2  Y.  &  C.  C.  C.  9,  overruling 
Dickenson  v.  Shaw,  1  Wat.  Cop.  222 ; 
and  see  Jeans  v.  Cooke,  24  Beav.  513. 

(///)  See  Diimmer  v.  Pilclter,  2  Myl. 
&  K.  262  ;  and  2  Vern.  120,  683. 

(ii)  Lamplufjh  v.  Lamplvyh,  1  P. 
Wms.  Ill ;  Crabh  v.  Crabh,  1  Myl. 
&  K.  511  ;  and  see  1  JFyl.  &  K.  542  ; 
see,  however,  Skeats  v.  Skeats,  uhi 
supra;  and  Kin'jdonic  v.  Bridyes,  2 
Vern.  67, 
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Chap.  XVI.     manifesting  a   contrary    intention.     Tliat    cutemporaneous 

^^^^'  ^'        acts  (o)  and  even  cotemporaneoiis  (p)  declarations  of  the  piir- 

butnotbysub-  (>]^aser    mav   amount    to   such   evidence,   has    been    often 

sequent  acts  >  j  •  /  \     r    v 

or  declarations  decided  (g) ;  Init  subsequent  acts  (r)  and  declarations  (s)  of  the 
a/S^of^^^'^'  purchaser  are  not  eNidence  to  support  the  trust:  although 
nominee.  subsequent  acts  and  declarations  of  the  nominee  may  be  so  : 

but,  generally  speaking,  we  are  to  look  at  what  was  said  and 
done  at  the  time  (f).  Iii  one  case,  which  seems  scarcely  con- 
sistent with  the  authorities,  where  a  father  had  transfeiTed 
stock  into  the  joint  names  of  himself,  his  wife,  and  child,  an 
affidavit  by  the  transferor  nine  years  afterwards  that  no 
trust  was  intended,  and  that  the  transfer  was  made  under  a 
misapprehension  as  to  its  legal  effect,  was  admitted  to  ]-ebut 
the  presumption  of  advancement  (/')• 

By  what  Where  a  copyholder,  upon  taking  a  purchase  in  his  son's 

nem^acS'or  name,  at  the  same  Court  surrendered  it  to  the  use  of  his 
circnnistanceH.  ^^^^^^  ^^^n  (^^r^ .  q^,  taking  a  purchase  in  the  joint  names  of 
himself  and  two  sons,  at  the  same  Court  took  a  licence  to 
lease  for  seventy  years  (y),  it  was  held  to  be  no  advancement. 
So,  where  by  the  custom  of  a  manor,  copyholds  were  held 
for  lives  successive,  the  legal  estate  being  in  the  cestui  que 
vie,  and  it  appeared  that  on  previous  renewals  the  beneficial 
owner  had  selected  other  nominees,  it  was  held  that  the 
iiisertion  of  the  name  of  an  illegitimate  grandchild,  who 

(o)   See   Pranlenl   v.    PranhnI,   1  MorreJ,  Freem.  C.   C.   32  ;    but    see 

Sim.  &  St.  1.  Rohinson  v.  Preston,  4  K.  &  Jo.  505  ; 

(p)  WiUktMS  V.  WiUiams,  32  Beav.  Decoy  v.   Devoi/,  3    Sm.    &   G.  403  ; 

370  ;  or  p-eciovs ;  see  1   Myh  &  K.  Htont  v.  Stone,  3  Jur.  N.  S.  708. 
rof)  {t)   Sklmouth  v.  SldmotttJi,  2  Beav. 

(5)  2  Beav.  455  ;  CoUlnsoa  v.  Col-  447  ;  see  p.  455  ;  and  see  1  Myl.  &  K. 

Vinson,  3  De  G.  M.  &  G.  4u9  ;  and  532  ;   1   Coll.    267  ;    and    Chridy  v 

see  Kilpin  v.   KHinn,  1   Myl.  &  K.  Courtenay,   13    Beav.    9G  ;    Jeans   v. 

520,  where     the     declarations    were  Cooi:e,  24  Beav.  513  ;  Furd  v.  Tynte, 

made    verbally    to    the     purchaser's  2  H.  &  M.  324 ;  WiUiams  v.  WiUiams, 

solicitor.  32  Beav.  370. 

{r)  Mummav.  Mamma,  2  Yeru.  19;  (u)  Dcvoy  \.   Devcy,  3   Sm.   &   G, 

Crahh  v.   Crahh,  1   Myl.  &  K.  511,  403,  et  qiicere. 
5^3_  (.')    Pranl-enl  v.  Pranlenl,   1  Sm. 

(.S-)  See  EUiott  v.  EUiott,  2  Ch.  Ca,  &  St.  1. 
p.  231  ;   Rediwjton   v.    Bedinyton,   .3  (//)  Sinift  v.  Daris,  8  East,  354,  n. 

Pddf.   P.   C.   p.   200 ;     Woodman   v. 
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lived  with  and  was  maintained  l)y  liiin,  was  insufficient  to  Chap.  xvr. 
raise  a  presmnption  of  advancement  (z)  :  l)ut  wliero  a  father  ^_.^!!i_^-  _ 
purchased  copyholds,  paid  tlie  fine,  and  was  admitted  to  hold 
to  himself  without  words  of  limitation  during  the  lives  of 
his  three  sons  and  the  life  of  the  longest  liver— tho  custom 
of  the  manor  being  to  hold  for  lives  success icP,,  and  to 
require  the  first  cestui  que  vie  on  the  rolls  to  be  admitted— 
this  Avas  held,  after  the  father's  death,  to  be  an  advance- 
ment (a). 

Where  a  father  took  a  mortgage  in  his  son's  name,  the 
presumption  of  advancement  was  rebutted  hy  the  evidence 
of  the  solicitor  who  prepared  the  deed,  and  who  explained 
the  circumstances  under  which  the  son's  name  was  used; 
although  there  was  evidence  of  a  subsequent  declaration  by 
the  father  that  the  mortgage  was  taken  in  the  son's  name 
for  the  purpose  of  advancement  and  of  escaping  the  payment 
of  duty  (h).  So,  where  a  father  has  purchased  in  his  son's 
name,  the  fact  of  his  having  from  the  first  treated  him  as  a 
mere  trustee,  rebuts  the  presumption  of  advancement  (r) ; 
so  where  the  purchase  is  made  with  some  particular  object, 
as  to  sever  a  joint-tenancy  (d).  But  the  general  presump- 
tion in  favour  of  advancement  cannot  be  negatived  or 
qualified  by  transactions  relating  merely  to  other  estates  (c). 

In  the  case  of  a  child,  it  is  a  material  circumstance  that  a  Prior  advance- 
provision  has  been  previously  made  for  him  ;  but  this  is  fai-  Sethi ^'*''^''' 
from  heing  decisive  (/).     In  the  older  cases  ([/)  it  Avas  held  '"-^^^''^l- 
that  the  child,  if  already  fully  advanced,  could  not  take ; 

(:)  Ti'chr  v.  Barrov,  2  H.  &  M.  Sh-    W.   RaJd'jKs    case,  cited  Hard. 

515.  497,  where  the  object  was  to  avoid  a 

[n)  Jeans  v.  Cooke,  24  Beav.  513.  merger. 

(?;)  Dumper  v.  Dumper,  8  Jur.  N.  S.  (f)  Murless  v.  Franliiu,  1  Svv.,  see 

503  ;  3  Giff.  583.  p.  19. 

(<■)  ColVnisoii  V.  CoHui^ou,  3  De  G.  (/)  Per    Lord   Brougham,  1   :>[}!. 

M.  &  G.  409.  &  K.  542. 

((/)  Sug.  705,  citing  L\(</!ls  v.  Xtw-  ([/)  See  Uniot  v.   ElUot,  2  C'li,  Ga. 

ton,   2  Vern.  28  ;  and  Birch  v.  Bla-  231,  A.  D.  1G77  ;  Ore;/  v.  Orei/,  2  Sw 

f/rave,  Amb.    264,   where   the  object  600,  decided  A.  D.  1667;  and  see  Sug. 

was  to  avoid  serving  as  sheriff  ;  and  704. 


936 


r.IGHTS,   UNDER   CONVEYANCK 


Chap.  XVI. 

Sect.  2. 


Ijiit,  as  observed  by  Eyre,  L.  C.  B.  (h),  "  the  fatlier  is  the  only 
judge  as  to  the  question  of  a  son's  provision  ;  the  distinction, 
therefore,  of  the  son  being  provided  for  or  not,  is  not  very 
solidly  taken  or  unifonuly  adhered  to :  "  and  it  has  been 
observed  by  Lord  Eldon  that  "  the  presumption  of  advance- 
ment in  favour  of  a  child  is  not  to  be  frittered  away  by  nice 
refinement"  (/).  At  any  rate,  it  appeal's  that  an  advance- 
ment which  is  (/.),  or  which  the  parent  considers  to  be  (/) 
only  in  part,  will  not  rebut  the  presumption  of  advancement. 
A  reversion  expectant  on  a  life  estate,  is  pr'n ad  facie  only  a 
part  advancement  (///). 


/ 


By  what 
siilisequent 
acts  or  cir- 
cumstance?. 


A  subse(|uent  parol  admission  ])y  a  child  that  he  holds 
only  as  trustee,  may  rebut  the  presumption  in  favour  of 
advancement  (/?) ;  but  the  fact  that  the  cliild,  even  althougli 
adult,  allows  the  parent  to  take  and  keep  possession  (o),  is 
insufficient :  nor  is  the  result  altered  by  the  child  actively 
assisting  the  parent  in  taking  the  profits ;  as,  in  the  case 
of  a  purchase  of  stock  in  the  child's  name,  by  his 
executing  a  power  of  attorney  for  the  father  to  receive  the 
dividends  Q>)  :  or  by  money  being  subsequently  laid  out  on 
the  property  by  the  parent  {q). 


If,  on  the  death  of  the  purchaser,  any  part  of  the 
purchase-money  remains  due,  it  must,  it  seems,  be  paid 
out  ofhis  estate  (/'). 


Election. 


But  although,  as  already  noticed,  no  subsequent  act  on  the 


(/()  See  Dyer  v.  Dyer,  2  Cox,  94  ;  1 
White  &  Tudor's  L.  C.  4th  ed.  203. 

(0  See  15  Ves.  50. 

(/.•)  Grey  v.  Grey,  2  Sw.  600. 

(1)  liediii'jtoa  V.  Redlnyton,  3  Ridg. 
P.  C.  100,  see  p.  191. 

{ill)  LampliKjli  V.  Lnmphifjh,  1  P. 
Wms.  III. 

(/i)  See  2  Eeav.  450  ;  Scaivin  v. 
Scau-in,  1  Y.  &  C.  C.  C.  65. 

(o)  See  LlUot  v.  Llllot,  2  Ch.  Ca. 
231  ;  Toylor  v.   Toyhr,  1  Atk.  3  80  ; 


Grey  v.  Grey,  2  Sw,  600  ;  and  see 
2  Eeav,  456  ;  Alleyne  v.  AUeyne,  2  J. 
&  L.  544,  555  ;  Christy  v.  C'ourtenay, 
13  Beav.  96. 

(p)  Sidmouth  V.  SldmoutJi,  2  Beav. 
see  p.  450. 

{q)  31umma  v.  Mumma,  2  Vern. 
19  ;  >^halcs  v.  >%(des,  Freem,  C.  C 
252. 

(/•)  Redlnyton  v.  Jiedinyton,  5  Eidj,'. 
P.  C,  see  201  ;  and  see  Skidinore  v. 
Bradford,  L.  E.  8  Eq.  134. 
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part  of  the  purcliasor  can  att'ect  tlic  rights  of  the  iioiniiief,     C'La;).  x\'i. 


s^a.  ± 


if  the  presumption  in  favour  of  advancement  has  once 
arisen,  yet  a  clear  devise  to  another  of  tlio  estate  ^vill  raise 
a  case  of  election  against  tlie  nominee  (/). 

And  where  tlic  father  of  a  family  has  allowed  money  of  i'''-'*^*"'ii>tii>n 

,   ,  .  1     •  1  '  "  i)f  ;i(lv;iiic(j- 

his  own  to  be  nivested  m  the  purchase  of  an  estate,  along  meut  wheio  a 
with  other  moneys  subject  to  the  trusts  of  his  mari'iage  ht  owiralong 
settlement,  it  will  require  very  strong-  evidence  of  intention  "^"'^''  *^'"*''' 

_     ^  -'  o  niDneys. 

to  show  that  he  did  not  intend  it  as  an  advancement  (/)  : 
and  where  a  father  conveys  land  to  his  son,  as  a  qualification 
for  an  office,  or  franchise,  which  requires  in  tlie  hohh-r  a 
bond  fide  beneficial  ownership,  he  cannot  maintain  that  the 
transaction  was  intended  to  be  in  fraud  of  the  law,  so  as  to 
throw  on  the  child  a  resulting  trvist  (a).  But  a  conveyance 
by  a  father  to  his  son  as  a  qualification  for  the  parliamentary' 
franchise  is  not  in  itself  illegal  (.r-).  80,  where  A.,  under  a 
groundless  fear  of  being  indicted  for  bigamy,  conveyed  his 
real  estate  to  B.,  on  a  secret  understanding  that  B.  was  to 
hold  it  merely  as  a  trustee,  and  no  consideration  was  paid, 
Lord  Romilly,  M.  R.,  held  that  the  transaction  was  free  from 
any  taint  of  illegality;  and  compelled  B.,  who  denied  the 
trust  and  claimed  the  benefit  of  the  Statute  of  Frauds,  to 
execute  a  reconveyance  (y). 

A  purchase  in  the  name  of  a  child  (.:),  or,  it  is  conceived,  Purdiasos  in 

•i>  1       1  •    •      1  •  ^      ^  •  name  of  child 

a  wiie,  whether  solely  or  jointly  with  the  purchaser,  is  not  or  wife  not 
within  the  27  Eliz. :  nor,  it  would  seem  (except  in  cases  of  i^lth'KHz  •' ' ' 
actual  fraud)  within  the  13  Eliz.  {(() ;  inasmuch  as  t]ie  settlor 


aciiih!!:. 


(s)  Diimmcr  v.  Pitcher,  5  Sim.  35  ;  485. 
2  Myl.  &  K.  262.  (:)    See   Ltidj   Gorr/c's    cane,   cited 

(/)   Oii-seJeij  \.  Aiistrathcr,   10  Beav.  C'ro.    Car.  550;  Sug.  1)16,  917  ;  Bodh 

462  ;  see  Gvaj  v.  Oraj,  2  Sim.  N.  11.  v.   PoJhinl,  21  Beav.   283  ;  Siig.  703, 

273.  704. 

{ii)  Childcrs  v.  Chlhhrs,  3  K.  &  Jo.  {a)  See   Fldrhev  v.  Sidhji,  2  Vurn. 

310;  reversed  on  appeid,  other  facts  490;  Proctor  v.   Warren,  Sn\.  Ch.  Ca. 

being-  adduced,  1  De  G.  &  Jo.  482.  78  ;  Sug.  917  ;  but  see  the  dlctmn  in 

(x)  May  V.  May,  33  Beav.  81.  Chrht's   IIogpHal  v,  Ihtilj'in,  2  Vern. 

(.(/)  Daries  v.  Otty,  35  Beav.  208  ;  C84  ;  et  vide  supra,  p.   905  ;  and  sea 

and  see  Manniiuj  v.  (Jin,  L.  R.  13  E-i-  Bret':  v.  Martin,  2  H.  &  'SI.  130,  133. 
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Cha)  XVI  iiiiglit  liavo  liaiitlccl  the  money  to  liis  cliild  and  the  child 
Sect.  2.  might  have  made  the  purchase  :  and  as  the  money  could  not 
formerly  have  been  taken  under  an  execution,  there  was  no 
fraudvdcnt  alienation  against  creditors  within  the  scope  of 
the  Statute.  But  the  1  &  2  Vict.  c.  110,  by  making  money, 
bank-notes,  and  securities  seizable  under  a  writ  of  fieri  facias, 
has  considerably  enlarged  the  operation  of  the  13  Eliz. 
Thus,  where  a  settlor,  largely  indebted  at  the  time, 
purchased  stock  in  the  names  of  trustees,  upon  trust  for 
his  children,  the  settlement  was  declared  fraudulent  and 
void  as  against  his  creditors  (h).  The  principle  of  this 
decision  seems  applicable  to  every  case,  whatever  may  be 
the  subject  of  the  purchase  :  and  it  may  now,  it  is  conceived, 
be  laid  down,  as  a  general  rule,  that  where  the  necessary  or 
probable  effect  of  the  advancement,  even  without  actual 
fraud,  is  to  defeat  or  delay  the  settlor's  creditors,  it  may  be 
declared  fraudulent  and  void  within  the  13  Eliz. 

Purchase  by  The  benefit  of  a  purchase  by  a  trader  in  the  name  of  his 

namrc?child    child,  or  wife  (c),  was  by  the  1  Jac.  I.  c.  15,  s.  5,  transferred 
"^'  '"^*^'      . ,     to  his  asi<'-nccs  in  a  subseciuent  bankruptcy.     A  conveyance 

whether  void-  ■=>  ^^  i  •       i  -i  i  'j? 

ai)ie  in  case  of  by  himself,  if  at  tJic  time  insolvent,  to  his  child  or  wite  was 
xaiivrup  cj.  ^^,^,^,|g^j  f^^g  against  such  assignees  by  the  6  Geo.  IV.  c.  IG, 
s.  73  {d),  which  has  been  also  considered  to  extend  to  pur- 
chases (e)  ;  whether  correctly  or  not,  may  be  doubted,  as  the 
Statute  of  James  in  terms  included  not  only  estates  which 
the  trader  "  conveyed,"  but  those  which  he  "  caused  or  pro- 
cured to  be  conveyed,"  which  words  are  omitted  in  the  73rd 
section  of  6  Geo.  IV.,  and  in  the  corresponding  provision  of 
the  12  &  13  Vict.  c.  lOG  (/).  Mere  voluntary  expenditure 
upon  property  already  belonging  to  the  wife  or  child,  e.  g., 
the  redemption  and  merger  ((j)  of  the  land  tax  (h),  or  the 


(/;)  Barraclc  v.  UrOuUwh,  3  K.  & 
Jo.  no  ;  and  see  as  to  a  settlement 
of  life  i^olicies  being  within  the  13 
Eliz.,  .'itokoe  V.  C'ou-an,  29  Beav.  637  ; 
7  Jur.  N.  S.  901. 

(c)  Glaistcr  v.  Jlemr,  8  Ves.  195 ; 
9  Ves.  12  ;  11  Ves.  377. 

(c?)  Which  has  no  retrospective 
operation;    sec    Womli':dl   v.   Later, 


2  Sim.  360. 

(e)  See  Sug.  917. 

(/)  See  sect.  126. 

([/)  AUter  if  there  were  no  merger  ; 
see  EmJj  v.  Ouy,  3  Mer.  702;  see 
now  16  &  17  Vict.  c.  117,  s.  2. 

(/()  Uurotijk  V.  Anun.,  cited  17  Ves. 
205. 
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erection  of  ImiMiii-.s,  or  rvcii  tlic  ciiriaiicliiscinriii  .,r  tin;  chap,  x VI. 
property,  if  copyhold  (/),  ^va,s  held  noi,  |,,  ]„.  a  jmicliasc  ^^^'^  ^- 
witliin  the  ahove  rule.  And  now  as  we  have  seen  (/,)  ]^y 
tlie  Bankruptcy  Act  of  1869  (/)  any  conveyance  or  transfer 
of  property  made  by  a  trader,  not  falling  within  certain 
specified  exceptions,  may  be  rendered  void  by  subsequent 
bankruptcy  Avithin  a  limited  period. 

And  even  upon  a  purchase  in  the  name  of  a  stranger,  clcai-  On  punhns,. 
parol  or  other  evidence  is  admissil^le  to  I'ebut  the  presump-  yt,.."'""f. "^ 
tion  in  favour  of  a  resulting  trust ;  and  to  show  that,  as  i*^-^»iti»{,' 

...,,,  ,,  ,       f    ^       t        -,  '  tru.st  may 

respects  either  the  whole  or  part  of  the  land,  or  the  interest  be  rebutted 
therein,  the  purchaser  intended  the  nominee  to  talce  l)enefi-  eviCe. 
cially  ()u) :  but  the  onus  of  proof  lies  on  the  nominee  (n). 

Where  trustees  (o)  for  the  purchase  of  land,  lay  out  tlic  Lan.i  pur- 
trust  moneys  and  take  the  conveyance  in  their  own  names,  tru^nioue^ 
the  cestuis  que  trust,  in  order  specificalty  to  claim  the  lands    '>ecomes 

,  -,.  ,  '    impressed 

or  to  establish  a  lien  upon  them,  must,  of  course,  prove  that  with  trust, 
they  were  purchased  Avith  the  trust  moneys.     This  mav  be  ^'^  *"  ^'^'^"^ 

.  "^  of  api)lication 

proved  either  by  direct  evidence, — as  Avhere  trust  money  oi  money. 
was  paid  to  a  trustee  by  a  cheque,  which  was  next  day  paid 
over  by  him  in  part  payment  for  the  estate  (2)), — or  by  mere 
parol  evidence  of  declarations  by  the  trustees  :  but  these,  in 
the  absence  of  corroborating  circumstances,  will  be  received 
Avith  great  caution  (q).  The  presumption,  hoAA^CA^er,  is,  that 
a  purchase  made  by  a  trustee,  Avhose  duty  is  so  to  invest 
trust  money,  has  been  made  in  execution  of  the  trust  (/•). 

(/)  Odmjnoa  v.  Coltoa,  17  Vcs.  2G3,  (n)  RaUnyUni  v.  Ralini/ti>ii,  3  Eidy. 

273;  and  compare  Fra:.crv.  Th<jmji»jii,  V.  C.  178. 

4  De  G.  &  Jo.  659  reversing  V.-C.  S.  (")   Includiiij;-  in  the  term,  agents. 

1  Giff.  49  ;  5  Jur.  N.  S.  669.  So,  where  a  solicitor  fraudulently  pur- 

(k)  Supra,  p.  910.  chased  an  estate  in  his  own  name  out 

(/)  32  &  33  Vict.  c.  71,  sect.  91.  of  his  client's  moneys,  the  client  was 

{m)tiee  Maddlsoa\.  Aii,drew,\Yes.  held  to   have   a  Hen  on  the  estate; 

S.   57,  61  ;  Lloyd  v.  Spilktt,   2  Atk.  Hopper  v.  Conyers,  L.  E.  2  Eq.  549. 

143;    Lane  v.   Dvjhtov,   Amb.   409;  (p)   Price  v.   Blachnore,  6    Beav. 

Rider  v,  Kidder,  10  Ves.   360,  367;  507  ;  and  see  i'x  parte  Chadidcl;  15 

Bciihm   V.    Tou-n^ciid,  1   Myl.   &    K.  Jur.  597,  V.-C.  K.  B. 

506,    510;     Deacon    v.    t'jiqnhoi'n,    2  (q)   Sug.  919;  see  Lcnch  v.  Lcnc/i, 

Dre.  21  ;  Fotrhs  v.  Pujcjc,  L.  II.,  10  10  Ves.  519. 

Ch.  Ap.  343.  (;•)  Trench  v.  Ilarrisou,  17  Sni.  Ill; 

B  B  2 
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And  Avliere  a  trustee  paid  in  trust  moneys,  (applicable  to  be 
invested  in  the  purcliase  of  real  estate,)  and  moneys  of 
Ins  own,  to  his  general  account  at  his  bankers',  and  then 
bought  real  estate,  and  pai<l  for  it  by  a  cheque  on  his 
bankei-s,  the  Court — the  purchase  having  proved  a  beneficial 
one — decided  that  the  astais  que  trust  were  entitled  to  hold 
that  such  pa^nnent  was  made  out  of  that  part  of  the  moneys 
standing  to  the  general  account  which  it  was  proper  so  to 
employ  :  i.e.,  the  trust  moneys  (.s). 


Purchase 
with  wife's 
separate 
estate. 


So,  where  land  is  purchased  with  the  savings  of  a  married 
woman's  separate  estate,  and  is  conveyed  to  the  husband, 
the  vriSes  right  will  be  established  in  Equity,  on  its  being 
shown  that  the  land  was  intended  to  be  her  separate 
property  (t) :  so,  where  the  wife's  separate  estate  was 
invested  in  bank  shares  in  the  joint  names  of  her  husband 
and  herself,  and  the  husband  procured  them  to  be  sold,  and, 
luiknown  to  his  wife,  invested  the  produce  in  part -payment 
of  the  purchase-money  of  an  estate  which  was  conveyed  to 
himself,  the  wife  was  held  to  have  a  lien  upon  the  estate  for 
the  amoimt  of  the  moneys  so  invested  (u) :  so,  where  a 
feme  sole  contracted  to  purchase,  but  the  conveyance  was, 
after  her  marriage,  taken  in  her  husband's  name,  it  was  held 
that  the  estate  belonged  to  the  wife,  subject  to  a  charge  in 
the  husband's  favour  for  the  portion  of  the  purchase-money 
which  he  had  contributed  (x). 


If  purchase  And  where  trust  moneys  are,  in  breach  of  trust,  invested 

trust  cestuis  in  the  purchase" of  real  estate,  the  cestitis  que  trust  have  the 

daim  money  option  of  proceeding  either  for  the  money  or  the  estate  ;  or 

or  land.  |-qj.  ^  proportionate  part  of  the  estate,  if  the  trust  fund  formed 


see,  as  to  evidence  of  a  contiary  in- 
tention, Perry  \.  Phelips,  4  Ves.  108, 
116  ;  17  Ves.  173  ;  Lcms  v.  MadocLs, 
8  Ves.  150  ;  17  Ves.  iS  ;  JJtnton  v. 
Ddiks,  IS  Ves.  499,  502 ;  Bennet  v, 
Mayhar,  1  Bro.  C.  C.  232  ;  Mntluas 
V.  Matlias,  3  Sm.  &  Gif.  552,  and 
cases  there  cited  ;  3  Jiu-.  X.  S.  429  : 


W'idliom  V.  Pu'jo,  10  W.  E.  365  ; 
'Williams  \.  Thomas,  8  Jur.  X.  S.  250. 

(«)  Manning  ford  v.  Tohnian.  1  CoU. 
670  ;  see  p.  67-t. 

(0  Darkin  v.  Darlin,  17  Beav.  578. 

(«)  Scales  V.  Baker,  28  Beav.  91. 

(x)  Maddison  v,  Chapnan,  1  J.  & 
H.  470. 
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only  a  part  of  the  coiisidcrati'jn  laoney  (.//)  :  au'l  a  purchase 
of  the  fee  simple  hy  the  executor  of  a  mortga^-ec  for  a  term 
of  years,  has  been  considered  to  fall  within  the  rule  (:)  :  so, 
where  a  trustee  improperly  advanced  the  trust  funds  to 
enable  one  of  the  cestids  que  trust  to  purchase  an  estate,  the 
other  cestuis  que  trust  were  held  entitled  to  a  lien  upon  the 
estate  for  the  moneys  so  advanced  (a).  The  claim  of  the 
cestuAS  que  truM  will  prevail  against  that  of  the  lord  of 
the  fee  claiming  liy  escheat  {h). 


Chap.  XVI. 


Where  a  man,  having  expressly  agreed  (r),  or  being  under  Purchase, 

a  statutory  (d)   or  equitable  (e)  liability,  to  purchase    and  cwusidcrcd 

settle,  or  to  find  the  money  for  purchasiiig  and  settling  (/),  "n'e',f*™'.' 

lands,  buvs,  but  netidects  to  make  a  settlement,  the  purcha-sed  "^'y"^"*,  u> 

"  °  ...  settle  land. 

lands,  or  an  adequate  part  thereof,  will  (if  of  a  suitable 
nature  an<l  tenure)  (g)  be  taken,  in  Equity,  to  have  been 
bought  in  performance,  or,  if  their  entire  value  be  inadequate, 
in  part  performance  (A),  of  his  agreement  or  liability  (/). 


Nor  will  the  result  l^c  altered  by  an}'  peculiar  terms  in  How  far  the 

form  of  the 


{>/)  See  Att.-Gen.  v,  Corp.  of  Xck- 
castle,  5  Beav.  307  ;  12  01.  &  F.  402  ; 
Wiles  V.  Grcsham,  2  Dre.  258  ;  Go'- 
ncr  V.  Moore,  3  Dre.  277  ;  vide  supra, 
p.  561.  As  to  merger  of  "charges,  as 
between  the  real  and  personal  repre- 
sentatives of  the  incumbrancer,  on 
his  purchasing  the  estates,  see  Lord 
^ehcy  V.  Lal-e,  1  Beav.  146  ;  Hood  v. 
Phillips,  3  Beav.  513;  in  case  of- 
o^\^le^  paying  off  incumbrances, 
Pitt  V.  Pitt,  2  Jur.  X.  S.  1010  ; 
bujang  up  a  lease,  Ganter  v.  Guiiter, 
23  Beav.  571  ;  in  case  of  tenant  in 
tail  paying  off  a  mortgage,  Horton  v. 
Siiill/i,  4  K.  &  Jo.  C24  ;  or  tenant  for 
life,  Jameson  v.  Stein,  21  Beav.  5  ; 
Morley  t.  Morley,  5  De  CI.  M.  &  (r. 
618  ;  Lord  Kcnsin'jton  v.  Boiutrie,  7 
Ue  G.  M.  Sc  Cr.  131.  As  to  merger  by 
way  of  reductiiin  into  possession,  see 
Allday  v.  Fletcher,  1  De  G.  &  Jo.  82. 

(-.)   Foobrookc  v.  Ualijay,  1  Myh  & 
K.  226, 


(a)  J]irds  v.  Aslcy,  24  Beav.  618. 

(b)  Uu/jhes  V.  Tre?/s,  9  Ha.  749. 

(r)  See  Deacon  v.  Smith,  3  Atk. 
323  ;  Att.-Gen.  v.  Whoricood,  1  Yes, 
534,  540. 

((/)  Tuhhs  V.  Broad  mod,  2  Euss.  & 
Myl.  487. 

(e)  Wilson  v.  Foreman,  cited  10 
Ves.  510;  ^funniur/ford  v.  Tohmaii, 
1  Colh  670. 

(/)  Soivdeii  V.  Soivden,  1  Bro.  C.  C. 
582  ;  Ex  parte  Poole,  11  Jur.  1005  ; 
1  Dc  G.  551. 

(y)  See  Deacon  v.  Smith,  3  Atk.- 
323  ;  Att.-Gen.  v.  Whoricood,  1  Ves.- 
534,  541  ;  Pinnell  v.  Uallctt,  Amb. 
106  ;  et  vide  infra,  p.  942. 

(/()  Garthshore  v.  Chalie,  10  Ves.  9; 
Ex  parte  Poole,  11  Jur.  1005  ;  Lcchmcrc 
V.  Earl  of  Carlisle,  3.  V.  Wms.  228. 

(0  Wilcocks  V.  Wilcocls,  2  Vern. 
558  ;  2  Wh.  &  Tud.  L.  C,  4th  etlit.,, 
p.  415,  and  see  cases  cited  in  note. 
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covenant  13 
material. 


After-acqnired 
land  may  be 
lialjle  to 
•satisfy  the 
covenant. 


Who  are 
bound  by 
the  equity. 


the  original  agreement  which  do  not,  in  the  events  Avhich 
have  oceiuTed,  go  to  discharge  his  general  liability  ;  e.g.,  a 
stipulation  that  the  purchase  shall  he  made  with  the  appro- 
bation of  trustees,  whose  consent  he  has  not  applied  for  (/>;) ; 
or  witliin  a  limited  time,  which  has  expired  (/) ;  or  an  option 
reserved  to  him  of  making  a  substitutional  arrangement, 
if  he  have  not  made  his  election  (r/<). 

So,  where  the  agreement  was  to  conve}'  and  settle  lands, 
and  the  covenantor  had  either  no  land,  or  insufficient  suitable 
land  to  perform  the  agreement,  it  has  been  held  that  after- 
purchased  land  was  liable  to  supply  either  the  entire  want  or 
partial  deficiency  (ii) ;  but,  as  a  general  rule,  a  covenant  to 
convey  and  settle  lands,  which  are  not  expressly  defined  by 
the  covenant,  will  not  create  a  sj^ecific  lien  on  the  lands  of 
the  covenantor,  except  in  cases  where  the  lands  have  been 
acquired  with  the  intention  of  satisfying  the  covenant  (o). 

The  right  of  the  parties  interested  under  the  proposed 
settlement  seems  clear  as  against  the  legal  representatives 
of  the  purchaser.  It  Avas  held  l)y  Lord  Hardwicke  {p)  that 
such  right  would  not  preA'ail  as  against  a  sub-piu'chaser  or 
mortgagee ;  as  the  subsale  or  mortgage  "  would  have  taken 
off  all  evidence  of  intention  to  bind "  the  land  by  the 
previous  agreement ;  and  a  beneficial  devise  of  the  land 
would  apparently  come  within  the  same  reasoning.  How- 
ever, in  a  case  in  Bankruptcy,  it  was  held  by  V.-C.  Knight 
Bruce,  that  a  subsequent  mortgage,  although  conferring  a 
good  title  on  the  mortgagee  (who  took  his  security  without 
notice),  left  the  e(juity  of  redemption  iuq^ressed  with  the 
trusts  of  the  settlement  {(j)  :  and  it  appears  from  the 
judgment  that  even  the  mortgagee's  title  was  considered  to 
depend  \\^o\\  his  want  of  notice. 


(A)  Lechmere  v.  Earl  of  CxrUsh',  3 
R  Wms.  218. 

(I)  Ex  parte  Poole,  11  Jur.  1005  ;  1 
De  G.  581. 

(/h)  Dmcon  v.  ^m'dh,  3  Atk.  328. 

(/()   See  Dmcon  v.  Smith,   3  Atk. 


&  C.  561,  and  cases  cited,  580. 

(0)  Morniiit/toii  v.  Keane,  2  De  G; 
&  Jo.  292  ;  and  see  comments  on 
Welleslci/  V.  WcUcxley,  ubi  stqyrd. 

(jj)  Jkacon  v.  Smith,  3  Atk.  327. 

(7)  Eximrte  Poole,  11  Jur.  1005  ;  1 


?28  ;   Wdhdeii  y.    TIV/^-.v/c//,    4  ^ly\.       De  (J.  581. 
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Lord  Hardwicke's  dicfum,  although  cited  as  law  by  Lord  Chai..  X\l. 
St.  Leonards,  is,  it  is  very  deferentially  submitted,  open  to  ___^*1^'  , 
this  criticism,   viz.,  that  it  does   not   distino-uish  between  KemarkH  on 

....  .      .  LoihI  Hard- 

intention,   as    existing   at    tlie    date    of   the  purchase,   and  wickc's  (/iV<h;u 
intention,  as  existing  at  the  date  of  the  subsequent  sale  or  chasefnnd 
mortgage.     If  the  original  purchase  be  unaccompanied  by   ^^^''^'^'oeos. 
evidence  of  a  cotemporaneous  contrary  intention,  Etpiity,  it 
may  be  contended,  will  assume  that  the  purchaser  intended 
then  to  do  that  which  it  was  his  duty  to  do,  and  will  not 
recognize  any  subsequent  alteration  of  J)urposc. 

So,  where  the  land  comes  within  the  terms  of  the  agree- 
ment, its  alleged  unsuitability  to  answer  the  purposes  of 
the  settlement,  should  perhaps  be  hardly  relied  on  by  partie.<:j 
claiming  against  the  settlement.  Where,  however,  the  land 
is  of  a  different  nature  or  tenure  from  that  covenanted  to 
be  purchased,  no  presumption  of  an  intention  to  pei-form 
the  covenant  can  arise  (r). 

It  has  l>een  held  that  expenditure  by  the  covenantor  in  Exijenditurc 
erecting  buildings,  &c.,  upon  land  already  in  the  stipulated  lanii,  "not  a 
course  of  settlement,  is  not  a  fulfilment  in  Equity  of  his  covl?an?to"^ 
engagement  to  pay  money  to  the  trustees  for  the  purpose  of  ^^^^^'^  money, 
being  invested  and  settled  upon  trusts  corresponding  with 
the  uses  of  the  land  (s). 

An  agreement  to  j)urchase  and  settle,  where  the  ultimate  who  may 
limitation  in  the  settlement  is  to  be  to  the  use  of  the  settlor  covenant  to 
himself  in  fee,  may  be  enforced  not  only  liy  his  wife  and  '^'^^tle. 
children,  but  even  Ijy  his  own  heir  as  against  his  personal 
representatives,  in  cases  wdicre  any  of  the  intermediate  uses 
of  the  settlement  subsist  at  the  death  of  the  settlor  (f). 

()■)  LecJanere  v.  J^ur^  of  Carlhh,  3  258,  271  ;   affirmed   3   E<1.  E.   IIG  ; 

t.  Wms.  227;    Deta-on   v.  Smith,  3  and   see  liohinson  v.   Syh's,   2    Jur. 

Atk.  323;  Lciv!s  v.  Hill,  1  Yea.  27 i  ;  N.   S.   895;    Maihias  v.    Mcdluas,  3 

Whorivood  V.  Wiaricood,  ih.  5i0.  Sin.  &  Gif.  552 ;  3  Jur.  K  S.  429. 

(.S-)  IlorlorJcv.  Smith,  17  Beav.  572;  (0  Barham  v.    Lord  Claranloi))  10 

and   see    Wile-"    v.   (Jrcaham,   2    Dre.  ILi.  120. 
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CHAPTER   XVII. 


Sec' ion  1, 

Purchaser's 
remedies 
against 
vendor. 


REMEDIES   AT   LAW    FUR   BKEACII    OF    CONTKACT. 

1.  Purchasers  veined tes  against  vendor. 

2.  Vendors  remedies  against  pur  el aiscr. 

o.  Plaint  lit  liov  far  hound  to  perforni  his  part  of  a(jree- 
'iiicnt  heforc  action. 

4.  As  to  the  agreement  —  lioiv  far  nfferted  hg  parol- 
ee i  dene  e. 

5.  Production  of,  v.-lien  compelled. 

(J.   Grounds  of  defence — the  agreement  being  admitted. 

7.  Action,  when  it  has  been  restiv.ined  in  Equitg. 

8.  General  matters  rehding  to  the  action. 

9.  Remedg  bg  Mondirraus  against  Railwag  Companies,  cCt. 

(1.)  We  have,  in  the  preceding  pages,  discussed  those 
matters  Avhich  liave  apjDeared  most  naturally  to  present 
themselves  fur  consideration,  in  cases  where  an  ordinary 
contract  between  vendor  and  purchaser  is  perfected  in  the 
usual  way  by  conveyance  of  the  estate  and  payment  of  the 
purchase-money;  without  the  course  of  events  being  dis- 
turbed by  litigation,  either  actual  or  threatened,  Ijetween 
the  parties.  It  remains  to  consider  the  respective  rights 
and  liabilities  of  tlie  parties,  and  their  representatives,  in 
cases  Avhere  either  party  disputes  the  validity  of  the  con- 
tract ;  or,  on  otlier  grounds,  refuses,  neglects,  or  is  unaljle 
to  perform  it. 

WliL'U  the  Judicature  Act,  1873,  comes  into  operation, 
Courts  of  Law  and  Equity  will,  at  any  rate  in  theory,  cease 
to  be  separate  tribunals ;  but  the  Statute,  ^\■hile  it  aims  at 
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removing  all  antagonism  between  the  two  systems,  an.l  Chap.  xvii. 
establishes  an  uniform  mode  of  procedure,  docs  not  depiivc  "'''"^'  ^' 
suitors  of  any  of  their  existing  rights  or  remedies.  The 
nature  of  the  relief  granted  in  eacli  particular  case  will,  as 
heretofore,  depend  on  the  form  of  the  action  or  proceedin<.- 
in  which  the  relief  is  sought ;  according  as  a  plaintiff  seeks 
to  avail  himself  of  his  legal  or  his  equitable  remedy.  It  is 
therefore  still  necessary  to  consider  separately  Avhat,  accord- 
ing to  the  present  practice,  are  the  rights  and  remedies  of  a 
vendor  or  purchaser  of  real  estate,  both  at  Law  and  in 
Equity,  if  the  contract  is  disputed  or  broken. 


1-  lU 

t, 

piircha-ser's 


Where  there  is  default  on  the  part  of  the  vendor,  the   Ven.ln. 
purchaser,  as  a  general  rule,  may  either  rescind  the  contract    ''^^■",''^ 

,   ,  ,  ,  '    piircha-st 

although  under  seal  («),  and  sue  for  the  deposit  (6)  as  for  I'gHtKof 
money  had  and  received  to  his,  the  purchaser's  use ;  or  may  '^'' '""' 
attirm  the  contract,  and  sue  for  damages  upon  the  oTound  of 
its  non-performance  (c) ;  adding  the  common  count  for  money 
had  and  received  in  respect  of  the  deposit  (if  any  has  been 
paid)  (d) :  and  he  has  a  good  defence  to  an  action  by  the 
vendor  upon  an  I  0  U  for  part  of  the  purchase-money  (e) : 
but  he  cannot,  it  seems,  rescind  the  contract  if  the  parties 
cannot  be  put  in  statu  quo;  as  where,  upon  an  agreement 
for  a  lease,  the  intended  lessee  has  been  in  possession  and 
has  enjoyed  part  of  the  term  (/) :  and  a  like  decision  has 
been  come  to  where  possession  had  been  taken  under  a  con- 
tract for  the  sale  of  the  fee  simple  {(j) :  but  mere  depreciation 
of  the  property  is  no  defence  if  the  purchaser  has  not  had 
possession  (//). 

Where  the  contract,  not  being  under  seal,  has  been  entered  Agents  may 

.suf  and  be 

(a)  GvcilUe  T.   Da   C'osto,  Pea.  Ad.  (d)  Although  part  of  tho  Huhject-    ^"^'''  '''^^"' 

^'  113.  matter  of  the  contract  has  beeu  en- 

{h)  Goshdl  V.  Archer,  4  Nev.  &  M.  joyed  ;  see    Wri'jhl  v.   Colh%  8  C.  13. 

485  :  and  for  expenses,  &c.,  scinhic,  J)e  158. 

Bcniardi/  v.  llitrdin'j,  8  Exch.  8-22.  {<:)  Wihon  v.  Wlhon,  11  C.  J3.  GIG. 

{<■)  See  Mo»cs  V.  Marfcrlan,  2  Btut.  (/)  See  Hunt  v.  Silk,  5  East,  419. 

1011,   and    DiiUh    v.     Wcrrcii,    there  {'j)  }Ui«lhiiriiy.SmitJi,2'iLxc\\.  im. 

cited;    Furrnr  v.   Xi'jl('ni;j(a,  2   E.sp.  {h)   WUklunun  \.  IJoyd,  7  Q.Ji.  27. 

039  ;  S'udrc  v.  Tud,  1  Camp.  203. 
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Chap.  XVII.    into  Ly  an  ag-ent,  the  principal  may  sue  upon  it  in  his  own 

— ■ -_    name  (i) ;  unless  the  agent  be  specially  described  or  referred 

to  in  the  contract,  in  terms  inconsistent  with  the  idea  of 
agency  (/■) :  so,  also,  a  purchaser  who  has  paid  the  deposit 
through  an  agent,  can  sue  for  it  in  his  own  name,  although 
the  fact  of  the  agency  were  undisclosed  (/) :  and,  upon 
similar  principles,  it  has  been  held  that  a  nominal  agent 
cannot  sue,  without  first  disclosing  that  he  is  in  fact  the 
principal  (;rn) :  and  his  right  to  sue  is  even  then  doubtful,  in 
cases  where  the  skill  or  solvency  of  the  person  who  is  named 
as  the  principal  may  reasonably  be  considered  as  a  material 
ingredient  in  the  contract;  unless  the  contract  has  been 
partly  performed  wdth  a  knowledge  l)y  the  defendants  of 
who  is  the  real  principal  (n) :  but  a  person  contracting  as 
agent  can,  if  his  authority  be  denied,  sue  in  his  own 
name  (o) :  so,  a  j^erson  contracting  as  agent  for  an  unnamed 
and  unknown  principal,  may  sue  in  his  own  name,  unless 
the  defendant  contracted  upon  the  faith  of  the  agency  (2^). 


Their  powers 
and  liabilities. 


The  considerations  as  to  personal  character  or  responsibility 
wdiich  often  arise  in  respect  to  contracts  for  the  performance 
of  services,  or  the  sale  of  goods,  can  seldom  have  much 
weight  in  the  case  of  a  contract  for  the  sale  of  land.  Where 
an  agent  contracts  apparently  on  his  own  account — and 
2yi'imd  facie,  a  person,  wdio  signs  in  his  own  name,  contracts 
as  principal  (q) — an  action  on  the  contract  may  be  brought 


(0  See  5  M.  &  S.  388,  391  ;  I/lg- 
glns  V.  Senior,  8  M,  &  W,,  see  844  ; 
Humphrey  v,  Lucas,  2  Car.  &  K,  152; 
PheJps  V.  Prothero,  1  Jur.  N.  S.  1170; 
3  C.  L.  E.  906  ;  7  Do  G.  M.  &  (1. 
722, 

(k)  See  ITumllc  v.  Hunter,  12  Q.  B. 
310,  where  the  agent  was  described 
as  "  owner," 

(0  DuTce  of  Norfolk  v,  Wortlui,  1 
Camp,  337. 

(m)  Bklcerton  v.  BirrrcU,  5  M.  &  S. 
383, 

(ft)  See  Raiincr  v,  Orotc,  15  M  & 
W,  359,  365,  366, 

(o)  Laiifj^troth  V.  Toiihn'ni,  "  Stark, 


145, 

{p)  SrhmaJ:  v.  Aver;/,  15  Jur.  291, 
Q.  B.  As  to  liability  of  undisclosed 
princijjal  for  unanthoiized  act  of  agent, 
see  Eihniinds  v.  Ihishdl.  L.  R.  1  Q,  B. 
97, 

(5)  Cooke  V,  WUson,  2  -Tnr.  N.  S< 
1094  ;  and  see  Pake  v.  Walker,  L,  R, 
5  Exch.  173,  As  to  the  usage  of  the 
wool-trade  in  Liverpool  as  respects 
contracts  entered  into  by  an  agent, 
see  Cropper  v.  Cook,  L,  R.  3  C.  P, 
194  ;  as  to  a  broker  being  unable  to 
sue  in  his  own  name  upon  contracts 
made  by  him  as  broker^  see  Fairlie  v, 
Fcnton,  L.  R.  /5  Evch.  169; 
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against  either  liim  or  his  principal  (/•) :  l)iit  tlie  i)laintifr  must, 
within  a  reasonaljle  time,  elect  against  which  of  them  lie  will 
proceed  (x).  If  the  C(  )ntract  1  )e  under  seal,  the  awnt,  althou'di 
described  as  such,  appears  to  he  personally  lial)le  (t) ;  hut  if 
it  be  not  under  seal,  the  agent  describing  himself  and 
signing  (n)  as  such,  and  naming  his  principal,  is  not 
personally  liable  unless  he  had  no  authoi'ity  to  make  the 
contract,  or  in  making  it  exceeded  his  authority  (jS)  -.  and 
even  if  a  person,  without  authorit}^  contract  in  the  name  of 
and  as  agent  for  another,  it  appears  that  he  cannot  be  sued 
on  the  agreement,  unless  he  be  shown  to  have  been  really 
the  principal :  but  if,  professing  to  have  authority,  he  enters 
into  a  contract,  he  would  seem  to  be  liable  to  the  person 
with  whom  he  contracts,  for  damages  sustained  by  reason  of 
his  false  assertion  of  authority  (i/),  or  by  the  breach  of  the 
implied  assurance  that  he  had  the  requisite  authority ; 
except  in  cases  where  he  was  originally  authorized  to  act, 
and  has  entered  into  the  contract,  in  ignorance,  and  without 
the  means  of  knowing,  that  his  authority  has  determined  (;). 


Ciiii]..  xvir. 

S.'..-l.  1. 


And  since,  as  a  general  rule,  a  person  who  signs  a  contract 
in  his  own  name  without  qualification,  is  lyvimd  facie 
contracting  on  his  own  account  [a),  an  agent  entering  into  a 
contract  should  by  his  signature  expressly  state  that  he  does 


(>■)  Hlfj'jlns  V.  Senior,  8  M.  &  W. 
844  ;  Jones  v.  LiUkduIe,  6  Ad.  &  E. 
486  ;  see  £x  ixirte  Ilartop,  12  Ves. 
352;  Williamson  v.  Burton,  2  Fost.  & 
Fin.  544  ;  8  Jur.  N.  S.  341  ;  Foifkes  v. 
Lamh,  8  Jiir.  N.  S.  385;  Falce  v. 
Waller,  vhi  supra. 

(.v)  Smethiirst  v.  M'drhcll,  28  L.  J. 
Q.  B,  241  ;  1  E.  &  E.  622. 

{t)  Appleton  V.  JJinks,  5  East,  148; 
Sugd.  57. 

(m)  See  Paire  v.  Walker,  uhl  snjird, 
where  an  agent  s'njn'm^j  without  nualifi- 
cation  was  held  bound,  notwithstand- 
ing the  disclosure  of  tlie  agency  in 
other  jiarts  of  the  contract ;  and  see 
note  to  T/iointfoii  v.  Darcnpmi,  2 
Smith's  J  J.  ('.  Gth  c<lit.,  ]>.  344. 


(x)  Dovrnman  v.  Jones,  9  Jur.  454) 
Exch,  Ch.  ;  Leiiiis  v.  Nicholson,  18 
Q.  B.  503  ;  see  Ilnmfrey  v.  Bah,  5 
Jur.  N.  S.  191  ;  26  L.  J.  Q.  B.  137  ) 
7  E.  &  B.  266. 

(//)  Jenlins  v.  Hutchinson,  13  Q.  B. 
744;  Lewis  V.  Nichilson,  supra;  and 
see  Col/en  v.  Wright,  7  Ell.  &  BI, 
301  ;  3  Jur.  N.  S.  363  ;  affirmed,  8 
Ell.  &  Bl.  647  ;  4  Jur.  N.  S.  357  j 
llandeU  v.  Trimen,  18  C.  B.  786; 
PotO  V.  Baris,  7  Jur.  N.  S.  1010. 

(:)  See  Smont  v.  Mcrr)/,  10  M.  & 
W.  10  ;  2  Smith's  L.  C.  4th  edit., 
p.  298. 

(a)  See  2  Snnth'«  L.  V.,  6th  edit., 
p.  344> 
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Chap.  XVII.    SO  ill  that  character :  tlic  iact  of  the  aLrencv  beiiiL--  disclosed 

Sect.  1.  .  o         ^  o 

in  the  body   of  the   contract  has   in  some  cases  Ijeeii  held 

insufficient  to  protect  him  from  personal  liability  (h). 

But  if  the  terms  of  a  contract  are  such,  as  in  the  opinion 
of  the  Court  to  shoAV  an  intention  that  the  contracting  party 
shall  be  personally  liable,  the  mere  fact  of  his  signing  it  "  by 
authority  of  and  as  agent  for"  another  person,  does  not 
necessarily  save  him  from  liability  (r).  Where  money  has 
been  propeily  received  by  an  agent,  the  action  to  I'ecover  it 
must  be  brought  against  the  principal,  although  it  may  not 
have  come  to  his  hands  (<I)  :  l)ut  a  sum  paid  to  an  agent, 
under  protest,  in  respect  of  a  wrongful  claim,  may,  it  appears, 
be  recovered  from  the  agent  (c). 


Contracting 
party  though 
signing  as 
agent  may  be 
personally 
liable,  \vhen. 


Agent  may 
sue  for  money 
fraudulently 
obtained  from 
him. 


Auctioneer 
may  be  sued 
for  deposit. 


In  a  case  of  payment  improperly  pi-ocured  from  an  agent, 
1  )y  means  of  a  fraudulent  misrepresentation,  either  he  or  his 
principal  may  sue  for  its  recovery  (/').  Of  course  a  payment 
by  a  principal  to  his  OAvn  agent  does  not  bind  the  other 
principal  except  under  special  circumstances  (g).  Tn  actions 
on  the  contract,  the  representations  of  the  agent  are  the 
representations  of  the  principal  (h). 

On  a  sale  by  auction  the  deposit,  unless  otherwise 
expressed,  is  paid  to  the  auctioneer  as  stakeholder,  not  as 
agent  for  the  vendor;  and  as  such  he  may  be  sued  for  it  (;')  : 
but,  if  paid  to  the  vendor's  solicitor,  he  holds  it  as  agent  for 
the  vendor,  and  not  as  stakeholder  (A;).  And  it  is  a  common 
practice  for  the  auctioneer  to  receive  and  give  a  receipt  for 
the  deposit  expressly  as  agent  for  the  vendor. 


(h)  Lciiiiard  V.  Rdhlnson,  5  El.  &  B. 
125  ;  Pake  v.  W<nhjr,  L.  E.  5  Exch. 
173.. 

((■)  Lennard  v.  Hohin^oti,  iil'i  aup-a. 

[d)  DvJcc  of  N(n-fo1k  V.  Wortlni,  1 
Cami).  337,  and  Eddcn  v.  lUad,  3 
Camp.  339  ;  Bamford  v.  KlaUlkimrth, 
11  Ad.  &  E.  i)2l3  ;  ///'r/<,y  v.  r,((l:a', 
16  jNI.  &  W.  -20  ;  and  see  Edi/dl  v. 
Doij,  idji  liifrd,  and  casca  there  cited. 

(0    ^milk  V.   ,'y(u'2',    12    M.   &   \V. 


585. 

(/)  J/oU  V.  FJu,  1  El.  &  B.  795. 

{rj)  See  Jfcald  v.  Kcnirortluj,  10 
Exch.  739. 

(/()  Per  Lord  Campbell,  1  II.  L.  C. 
G1.5. 

(/)  Lee  V.  Mann,  1  Holt,  569 ;  and 
see  cases  cited  in  EdycU  v.  Day,  L. 
R.  1  C.  P.  SO. 

(/•)  Ed'jdl  V.  Daij,  abl  niipid. 
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III  an  action  for  money  had  and  ivccivud,  n'seiiidin-^-  tin;  Chai..  XVII. 
contract,  interest  upon  the  deposit  may,  under  a  modern  Act,  '''!^!i1l_ 
be  recovered  from  such  time  as  demand  of  payment  was  "^^'^'^t  pur- 

,       .  ...  .    .  .  ,  chiwtr  c:in 

nuidc;  in  wntnig  giving  notice  to  tlie  vendor  that  interest  recvcr  in 
would  he  claimed  Irom  the  date  of  demand  until  payment  (/);  rLdn.iin^'' 
Ijut  it  does  not  appear    to  l)e  otherwise  recoveraljle  (in).  ^°"^'''''^*- 
Of  course,  the  purchaser  can  make  no  claim  in  respect  of 
any  increase  in  the  value  of  the  estate ;  and  it  ^vould  seem, 
upon    principle,   to    he   equally   clear   that    he    cannot   he 
prejudiced  by  any  diminution  in  its  value ;  although  some 
old  authorities  leave  the  point  doubtful  (y?). 

In  an  action  for   damages,  affirming   the   contract,  the  Wliathecan 
purchaser,  if  the  contract  be  proved  to  have  been  binding  acthmVir 
upon  the  vendor  (u),  can,  under  the  special  counts  (p),  recover  f'^m-'^^e" 

.  ^^  ^  foundeil  on 

his  expenses  ot  preparing,  stamping,  and  entering  into  the  contract! 
agreement  (q),  of  investigating  and  endeavouring  to  clear  up 
the  title  (;•),  of  searching  for  incumbrances,  of  comparing  the 
abstract  with  the  deeds  (s),  of  preparing  the  conveyance,  (if 
the  sale  go  off  by  reason  of  a  concealed  incumbrance)  (/), 
and  interest  upon  his  deposit  (h),  and  upon  the  residue  of 
liis  purchase-money,  if  lying  idle  (.c)  ;  and  he  may  recover 
the  deposit  itself  under  the  common  count  for  money  had  and 
received :  and,  although  a  Court  of  Equity  may,  pending  a 
suit  by  the  vendor  for  specific  performance,  restrain  an  action 
for  the  recovery  of  the  deposit  (,y),  it  will  not,  as  a  general 


(l)  See  3  &  4  Will.  IV.  c.  42,  s.  28. 

(/«)  FruJiIiiir/  V.  Schroeda;  2  Bing. 
N.  C.  77. 

(n)  Sug.  237. 

(o)  Croshdl  V.  Airhcr,  4  Nev.  &  M. 
485  ;  see  as  to  this,  JcnJccs  v.  White, 
G  Exch.  873,  SKjn-d,  p.  200  ;  Simmons 
V.  Ilcssdtiiie,  5  Jur.  N.  S.  270;  5 
C.  B.  N.  S.  554. 

(p)  See  Cuinjtdd  v.  Gilbert,  4  Enp. 
221,  223. 

(5)  Ilanslip  V.  Padwickjb  Exch. 615. 

()•)  See  Ilanslip  v.  Padwicl;  5  Exch. 
015.  Including  costs  due,  but  not 
actually  paid  to  his  solicitor,  llichard- 
son  V.  Chasen,  10  Q.  B.  756  ;  and  a 
letter   from  the  purchaser's   solicitor 


to  the  vendor's  .solicitor  stating  that 
unless  certain  evidence  is  supplied, 
and  which  is  not  supplied,  the  pur- 
chase must  go  off,  does  not  affect  the 
right  to  recover  such  expenses  ;  If(dl 
V.  Udt;/,  5  So.  N.  R.  508. 

(s)  lfod(jcs  V.  Lord  Litclifidd,  1 
Bing.  X.  S.  4i»2. 

(0  Sug.  362. 

{,1)  Jhdijcs  V 
supra  ;  F<(rqii/t'' 
51)2. 

(.'■)  Shcrrij  V.   Olc,  3  Do^\l. 
349,  301. 

(//)  See  Kdl  V.  Xokcs,  11  W.R.  070 ; 
32  L.  J.  Ch.  785,  -where  an  injunction 
was  aranted. 


Lord  Litclifidd,   vli 
■  V.  Farkij,  7  Taunt. 

P.  C. 
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Cliap.  XVII.    rule,  grant  an  injunction  (z),  nnless  the  vendor  consent  to 
'  the  deposit  being  Ijronglit  into  Conrt  (x),  or  nnless  there  has 

been  a  decrcCj  or  tlie  purchaser's  donumer  has  been  over- 
ruled  {h). 


What  ho 

cannot 

recover. 


The  purchaser  cannot,  however,  recover  ex2:»onses  incuiTed 
prior  to  the  contract,  or  the  costs  of  a  survey  (c),  or  of  pre- 
paring a  conveyance  ((?),  (except  under  special  circumstances,) 
or  any  allowance  for  loss  by  selling  out  of  the  funds  (c),  or 
for  money  laid  out  in  repairs  (f),  or  improvements  (g),  or  the 
expenses  of  raising  the  purchase-money  (It),  or  expenses 
incurred  in  expectation  of  the  contract  being  completed  (A), 
or  the  difference  between  his  costs  taxed  as  between  party 
and  party  and  his  costs  as  between  solicitor  and  client  in  an 
unsuccessful  suit  by  the  vendor  for  specific  performance  (/), 
or.  the  costs  of  a  suit  by  himself  (the  purchaser)  for  specific 
performance  when  the  bill  is  dismissed  Avithout  costs  on  the 
Chief  Clerk  certifying  against  the  title  (k) ;  but  where  the 
bill  is  dismissed  without  costs  on  the  ground  of  the  vendor's 
mistake,  the  purchaser  ma}^,  it  seems,  include  his  costs  of 
suit  in  any  action  which  he  may  bring  for  damages  (J). 


What  damages 
are,  as  a  gene- 
ral rule,  re- 
coverable at 
Law,  for 
breach  of 
contract, 


The  rule  as  to  the  damages  which  may  lie  recovered  for 
breach  of  a  contract  for  the  sale  of  land  forms  an  exception 
from  the  ordinary  rule  as  to  damages  for  breach  of  contract. 
In  the  case  of  non-delivery  of  goods  contracted  to  be  sold, 
the  purchaser  is  entitled  to  recover  either  such  damages  as 
may  fairly  be  considered  to  have  been  the  natural  result  of 

(r)    Tanner  v.   Smil/i,   i  Jur.  310.  u)  Flurcaa  v.  ThornhlU,  2  W.  Bla. 

But  see   comments   on   this   case   in  1078, 

Kell  V,  Nolces,  uhl  sup-ci.  (/)  Bmtt  v.  Llll^i,   Sug.     Aiipeml. 

(rt)  aS'.    C,  Annesh'i/   v.   Miifj(jv'id<jc,  No.  'y. 

1  Madd.  593.  {'j)    Wortliington    v.    Warrinyton,   8 

{ij)  Duke  of  Beaufort   v.  iUmn,,  1  C.  B.  134. 

Jut.  N.  S.  590.  (/O  llnnsVip   v.   Fadirlcl,  5  Exch. 

(f)    Ilodfjes   v.  Lord  Litchjiehl,   nh'i  615. 

supra.    As  to  taxing  costs  of  a  survey,  (/)  llodjes  v.    Lord   Litchfield,   uhi 

see  Bellas  v.  Ilarmtr,  3  De  G.  &  Sni.  supra. 

454,  (k)  Muhlen  v.  Fijsm,  11  Q.  B.  292. 

{d)    f>.    C,    Janaaln    v.    Ejdsljnc,  (')  \Vood  v.  ,'^curt/i,  2  K.  &  Jo.  33, 

5  Car.  &  P.  172.  U. 
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the  breach  of  the  contract,  or  sucli  as  may  reasonably  l.e    CI..1,.  xvii. 
supposed  to  have  been  contemplated  hy  Ijotli  parties,  at  tlie       ^''''*-  ^• 
time  when  they  entered  into  the  contract,  as  tlie  prol)al)le  ~ 

result  of  a  breach  (rn).  Thus,  wliere  there  was  a  contract 
for  the  sale  of  a  threshing  machine  to  be  delivered  on 
the  14th  August,  and  the  vendor  knew  the  purpose  for 
which  it  was  required,  but,  notwithstanding  repeated 
promises  did  not  send  it  until  the  lOth  of  September,  it 
was  held  that  the  purchaser  was  entitled  to  recover  for 
loss  sustained  by  injury  to  his  wheat  from  rain,  and  for 
expenses  incurred  in  carting,  stacking,  and  kiln-drying  it ; 
but  not  for  loss  occasioned  by  a  fall  in  the  market  price  of 
wheat  (/?). 

But  on  a  contract  for  the  sale  of  land,  the  exceptional  On  contract 
rule  first  laid  down  in  Flureau  v.  ThomUll,  and  confirmed  i^T^o^ 
by  recent  authorities,  is  that  the  purchaser  is  not  entitled  to  J.|^"|^°''"' 
damages   for   the  loss   of  his  bargain,  where   the   vendor  ^^ai-gahi,'' 
through  want  of  title  or  otherwise  (0),  having  acted  hmd  speSi"?' 
fide  (2>),  is    unable    to    convey   the    estate   {q)-,    but    can  ^""''^*^^'^^''*  J 
recover  merely  his   expenses   incurred   in   relation  to   the 
attempted   purchase:    and    where    a    purchaser,  upon  the 
delivery    of    an    al)stract    showing    an    a2^parently    good 
title,   resold    at    a    profit,   and    it    subsequently   aj^peared, 
on  comparing  the  abstract  with  the  deeds,  that  the  title  was 
defective,  he  was  not  allo^A'cd  the  expenses  of  the  resale  • 
there  being  nothing  more  on  the  pai-t  of  the  vendor  than 
negligence  in  the  preparation  of  the  aljstract,  and  the  pur- 
chaser himself  being  equally  negligent  in  reselling  before 
he  had  tested  its  accuracy  (/•). 

The  rule  introduced  by  Fliircan  v.  Thornlilll  was,  how- 

{ni)  Uadleij  v.  Baxaidak,  9   Exch.  incnt  in  Bain  v.  Foihcvi/iU. 

^^^-  ip)  See  10  B.  &  C.  416,  421. 

(»)  Smeed  v.   Ford,   5    Jur.   N.  «.  (ry)  Flureau  v.  ThornhiU,  uhi  supi-d; 

291  ;  see  too  Simons  v.  ratchdt,  7  E.  and  see  Lord  Alvanley's  remark    3 

&  B.  568  ;  3  Jur.  N.  S.  742.  Bos.  &  P.  167  ;  Clare  v.  Mai/nard,  6 

(o)  See  Ti/rer  v.  Kin{/,  2  Car.  &  K.  Ad.  &  E.  519  ;  and  //rt«5?/>  v.  Fad- 
lid  ;  a  case  of  sale  by  an  agent  after  ^cid;  5  Exch.  615  ;  Bain  v.  Fothcrjill, 
the  estate  has  been  sold  by  his  prin-  L.  11.  7  Ed.  Ir.  Ap.  158. 
cipal,  but  query  whether  this  is  essen-  (;•)    Wall^cr  y.  Moore,  10  B.    &    C. 
tial.      See  Lord  Chelmsford's  judi,'-  llf- 


Sect.  1 
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Chap.  XVII.  ever,  in  the  suLsequent  case  of  Jlupl-ins  v.  Grazehrooh  (s), 
considered  not  to  apply  to  the  case  of  a  vendor  who  having 
a  mere  agreement  for  the  purchase  of  an  estate  resokl  it  at 
a  profit,  and  was  nnahle  to  complete  the  sub-contract  hy 
reason  of  want  of  title  in  the  original  vendor.  So  the  case 
of  a  vendor  contracting  with  a  knowledge  that  he  had  no 
title  was  held  not  to  be  within  the  rule  (0-  So  where  a 
vendor  Avho  was  merely  a  partial  owner  assumed  to  sell  the 
entire  estate  without  having  oljtained  the  consent  of  his 
co-owners,  and  the  sale  fell  through  in  consequence  of  their 
refusal  to  concur  in  it,  the  purchaser  was  held  entitled  to 
recover  his  costs  of  investigating  the  title  and  of  endeavour- 
ing to  enforce  the  purchase,  and  also  the  difference  between 
the  contract  price  and  the  mai'ket  price  of  the  estate  ;  and 
the  price  at  which  the  estate  was  afterwards  sold  was 
treated  as  primd  facie  evidence  of  the  market  price  (/')• 
And  the  same  principle  was  recognized  in  other  cases  (r) ; 
although  in  some  of  them  the  circumstances  were  held  to 
be  such  as  took  them  out  of  the  exception  introduced  by 
HopJdns  V.  Grazehrool'  from  the  rule  established  by 
Flureaii  v.  Thornhill:  which  rule  was  considered  to  be 
rested  upon  an  implied  condition,  incident  to  every  contract 
for  the  sale  of  land,  that,  in  the  event  of  the  title  proving 
defective,  no  damages  shall  be  aw^arded  on  accoimt  of  the 
supposed  goodness  of  the  bargain  (x)  :  and  doubts  w^ere 
entertained  whether  misconduct,  though  good  ground  for 
avoiding  the  contract,  would  justify  a  departure  from 
the  rule. 


(s)  6  B.  &  C.  31.     As  to  goods,  see  4  C.  P.  212,  case  of  lireach  of  contract 

Durdop  V.  Hifjffins,  1  H.  L.  C.  881  ;  to  grant  a  lease. 

Yulpii  V.  0(dle)/,lQ  Q.  B.  9-il;  Waters  (t)  liobinson  v.  liar  man, "Exch.  850. 

V.  7VH-ers  22  L.  J.  Exch.  186  ;  and  see  {a)    Godicin   v.    Francis,   L.    R.    5 

Wortlilnrjtoii  V.    Warriiifjtoii,  8  C.    B.  C.  P.  295. 

134;  7/((c/Z(7/ V. ii((.rf/M?«/f,9  Exch.341 ;  {r)  See  Wortkington  v.  Warrliujton, 

Paterson  v.  Ay  re,  13  C.  B.  353  ;  Otren  8  C.  B.  134  ;  Pounsett  v.  FuUir,  17 

V.    O'jh,  14  C.   B.  327  ;    Walker  v.  C.  B.  640;  ,S7te  v.  Wild,  1  B.  &  S. 

Proadhurst,   21    L.    T.    68  ;    Cm-ij   v.  587,  4  ibid.  421. 

Thames  Shiphuiklhir/  Co.,  L.  R.  3  Q.  B.  (x)  See  judgment  of  Lord  Wensley- 

181  ;   and  see  as  to  the  measure  of  dale  in  Waller  v.  Moore,  10  B.  &  C. 

damages,   Speddin'j  v.  Ncrell,  L,   R.  416. 


KKMKDIES    AT    LAW    FOR    LiKKAfll    <)F  (  •>N'TllAi  T.  !•.'»:» 

Ill  a  later  case  (^),  where  mortgagees  liad  eontraetod  to  f'liup.wil. 
sell    and    to   give    possession   on   a  speclHed   day,  and    the        '      '   \ 
piii'chaser  was  ready  to  complete,  l)nt  the  mortgagor  refused 
to  give  up  jDOssession,  and  the  vendors,  rather  than  otist 
him,   broke   the   contract,   it   was   held    by   the    Court   <>i' 
Exchequer   Chamber,  athrming  the  decision  of  the   Court 
of  Queen's  Bench,  that  the  purchasci-,  avIio  had  contracted 
to  resell  at  a  profit,  was  entitled  to  recover  his  deposit  autl 
expenses  of  investigating  the  title,  and  also  damages  for 
the  loss  of  liis  l)argain.     Cockburn,  C.  J.,  in  deli^'ering  tin- 
judgment  of  tlie  (-ourt,  rested  the  exceptional  nde,  A\hieli 
was  first  laid  down  in  Flureau  v.  ThornloU,  on  this  ground, 
viz.,  that  in  the  complicated  state  of  the  law  of  real  pro- 
perty, the  owner  of  an  estate  is  often  unable  to  make  out 
such  a  title  as  a  purchaser  is  comj)ellable  to  accept ;  and  the 
parties  are,  therefore,  only  placed  on  fair  terms,  if  on  the 
purchaser  rejecting  the  title  the  liability  of  the  vendor  is 
limited  to  the  repayment  of  the  deposit  and  the  purchaser  s 
expenses  of  investigating  the  title.     But  the  Court,  it  is 
conceived  unnecessarily  for  the   purpose   of  deciding   the 
case  before  it,  which  was  a  case  not  of  inability  but  of 
wilful  refusal  on  the  part  of  the  vendor,  recognized  Hop- 
kins  V.  Gvazebrooh  and  Rohinsonx.  Havman  as  authorities; 
and  drew  a  distinction  between  the  case  of  an  midoubted 
owner,  in  actual  possession,  who  fails  to  deduce  a  market- 
able title,  and  the  case  of  a  person  who,  having  merely  a 
contract  for  purchase,  assumes  to  sell  it  as  if  he  were  the 
actual  owner ;  the  difficulty  of  making  out  the  title,  which 
exists  in  the  one  case,  and  Avhich  justifies  the  exceptional 
departure  from  ordinary  principles,  Ijeing  wholly  wanting 
in  the  other.     It  also  laid  down  that  the  rule  in  Flureaa  v. 
Til ornh  ill  doeii  not  hold  where  the  non-performance  arises, 
not  from  a  difficulty  as  to  title,  but  from  the  fact  of  the 
vendor  not  having  first  secured  to  himself  the  property- 
which  he  assumes  to  sell:  and/c  fortiori,  it  cannot  applyAvhei-e 
the  failure  either  to  make  out  the  title,  or  to  deliver  posses- 
sioji  arises,  not  from  the   vendor's  inability,  but  from  his 

(v)  Enjril  V.  Fllr/,,  L.  E.  3  (i  B.  ?-l  i  ;  aHumed,  L.  M.  1  Q.  B.  059. 

vr„,.  Ti. 


954  REMEDIES   AT   LAW   FOR   BREACH   OF   CONTRACT. 

Chap.  XVII.    uiuvillingness,  on  the  ground  of  expense  or  otherwise,  to 
_^^2Li^ remedy  the  defect  or  to  procure  possession  for  the  purchaser. 

Bain  V.  The  wdiole  question,  how^ever,  has  recently  come  before 

Fothtr'jiU.         ^^^^  House  of  Lords,  on  an  appeal  direct  from  the  Court  of 
Exchequer,  in  a  case  of  Bain  v.  Fothergill  (s) ;  which  seems 
to   have    been   erroneously   considered    as    identical   with 
Engell  v.  Fitch,   and   for    that    reason  was    not    brought 
before   the    Court   of    Exchequer   Chamber.      In   Bain   v. 
Fothergill,  A.,  haAdng  contracted  for  the  purchase  of  the 
■\V.  R.  mine,  held  under  an  agTeement  for  a  lease,  with  a 
clause   against   assignment  Tvathout    licence,    entered   into 
possession,  and,  without  taking  any  assignment,  agreed  to 
sell  to  B.     At  the  date  of  this  sub-contract  A.  was  aware 
that  the  assent  of  the  lessors  w^as  necessaiy  to  complete  his 
title,  but  did  not  anticipate  any  difficulty  in  obtaining  it ; 
and,  treating  the  matter  as  unimportant,  did  not  mention 
it  to  B.     Subsequently  the   lessors,  having   first   verbally 
promised,    withdrew    their    assent,    and    the    sale    to    B. 
consequently  fell   through.      In   an   action   by  B.   against 
A.,  for    non-performance   of    the   contract,   the    House   of 
Lords,  afl&rming  the  decision  of  the  Coui't  of  Exchequer, 
held  that  B.  could   only  recover  the   expenses  w-hich   he 
had  incuiTed,  not  damages  for  the  loss  of  his  bargain  (a) ; 
and,   after   expressly   overruling    Hopkins    v.    Grazehrooh, 
laid  it  do\\Ti  that  the  rule  as  to  the  limits  within  which 
damages  may  be  recovered  upon  the  breach  of  a  contract 
for  the  sale  of  real  estate  must  be  taken  to  be  without 
exception   (h)  :   and   Lord  Chelmsford  expressed   it  as  his 
opinion,  though  it  was  not  necessaiy  to  decide  the  point, 
that  even  w^here  there  has  been  mcda  fides  on  the  part 
of  the  vendor  the  same  rule  still  applies ;   and  that  the 
appropriate  remedy,  if  full  damages  are  claimed,  is  by  an 
action  for  deceit,  not  by  an  action  for  breach  of  contract  (c). 

(.:)  L.  R.  7  E.  &  Ir.  Ap.  158.  Judges  on  the  pouits    submitted    to 

(rt)  L.  R.  6  Exch.  59.  them. 

(h)   See   the   judgments,   and    the  (r)  See  7  E.  &  Ir.  Ap.,  p.  207. 
opinions  given  by  the  Common  Lav.- 
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It  Avill,  liowcver,  1k'  observed  that  tliis  dccisioii  applies  Chap.  xvii. 
merely  to  eases  where  the  vendor  is  hand  JIJc  nnahk'  to  ^^^'  ^' 
give  a  title,  and  does  not  conflict  with  tlie  only  point  ^/«-'n»«^'-k«  on 
which  was  really  decided  m  Eiu/i'Il  v.  Fi/ch,  x'va.,  that  a  Fotlmym. 
purchaser  is  entitled  to  siihstantial  dauiag-os  from  a  vendor 
who,  to  save  himself  trouble  or  moderate  expense,  or  from 
mere  caprice,  absolutely  refuses,  or,  which  is  the  same  thing, 
wilfully  neglects,  to  perform,  to  the  best  of  his  ability,  his 
part  of  the  contract  (c/).  Notwithstanding  some  doubtful 
expressions  in  the  judgments  by  Lords  Chelmsford  and 
Hatherley  in  Bain  v.  Fotherg'ill,  it  can  hardly  be  that  this 
right  will  be  denied  to  a  purchaser,  should  the  point  again 
fairly  arise  for  decision.  Cases  might  be  put  in  which  an 
action  for  deceit  would  not  lie  ;  and  Avlfere  even  a  decree 
in  a  suit  for  specific  performance,  although  supplemented 
by  damages  under  Lord  Cairns'  Act,  would  afford  no 
adequate  remedy  for  a  breach  of  contract  consisting  in 
the  wilful  refusal  or  neglect  of  the  vendor  to  carry  it  into 
effect.  A  pui'chaser  who  has  agreed  to  buy  under  the 
well-founded  expectation  of  being  able  to  realize  large 
profits  by  means  of  a  special  mode  of  dealing  with  the 
property,  which  expectation  is  frustrated  by  the  tortious 
act  or  omission  of  the  vendor,  may,  under  many  supposable 
circumstances,  reasonably  object  to  l^e  burdened,  even  at  a 
greatly  reduced  piice,  with  an  estate  which  he  has  no 
longer  any  means  of  utilizing  to  a  profit.  It  is  hard  to 
understand  the  principle,  if  there  be  any,  upon  which  a 
purchaser,  who  has  sustained  a  definite  loss  by  reason  of 
the  wilful  refusal  of  the  vendor  to  do  what  he  had  agreed 
to  do,  should  be  deprived  of  his  right  to  indemnification 
merely  because  the  subject  matter  of  the  contract  was 
real  instead  of  personal  property.  It  must  not,  however, 
be  considered  that  in  every  case  a  vendor  is  bound  to 
enter  into  doubtful  litigation  in  order  to  perfect  his  title  {<■). 

It  has  been  held   that  where  A.  agTces  to  conve_>-  at  a 

{d)  See    L.    J.   Turner's   juilgment       Ap.  20P. 
n  WllUams  v.   Glcnton,  L.  W.  1   Cli.  (f)  See  L.  IJ.  1  < 'li.  A^.  -J"!^. 

L'    C    '1 
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Chap.  X\U. 
Sect.  1. 


futuiv  (late,  ibi-  a  consideration  to  be  'niviiii-dinfr! ij  given  by 
B.,  and  it  appears  on  tin-  face  of  tlie  agreement  that  A.  has 
not  yet  acquired  a  sutticient  title,  his  engagement  will  be 
considered  to  l)e  an  absolute  one  ;  and  if  he  is  mial»le  to 
perform  it  he  is  liable  to  full  damages  (/). 


The  rule 
applies  only 
til  a  broken 
ruutrart,  not 
to  a  Luikeu 
covenant  in  : 
conveyance. 


This  exceptional  rule  above  referred  to  is,  however,  strictly 
confined  to  tlie  case  of  a  contract  for  the  sale  of  land,  and  dots 
not  hold  whirt-  the  lan<l  has  been  actually  conveyed,  ami  the 
\-endor  has  entered  into  a  covenant  for  quiet  enjoyment. 
Thus,  where  A.,  lessee  in  possession  under  a  lease  which 
had  several  years  to  run,  obtained  from  B.  a  renewed  lease 
to  commence  from  the  expiration  of  the  subsisting  term,  and 
it  subsequently  transpired  that  B.  had  only  a  partial  interest, 
and  was  incompetent  to  grant  a  reversionary  lease,  A.  was 
held  entitled  to  recover  not  merely  the  consideration  money 
and  the  costs  of  preparing  the  void  lease,  but  also  the 
difference  between  the  value  of  the  lease  which  B.  professed 
to  o-rant,  and  the  value  of  a  lease  for  a  shorter  period  and  at  an 
increased  rent  w^hich  was  procui'ed  from  the  reversioners  (g). 


Want  of  title 
to  part,  when 
fatal. 


The  want  of  title  to  any  part  of  the  property  is  fatal  at 
Law,  unless  the  Court  can  make  out  a  distinct  contract  in 
respect  of  the  residue  (h) ;  or  unless  there  is  a  condition  for 
compensation,  and  the  case  can  be  Ijrought  within  it  (0- 
And  although,  on  a  purchase  in  lots,  a  separate  contract 
arises  upon  every  lot,  a  want  of  title  to  one  will  enal)le  the 
purchaser  to  avoid  the  contract  as  to  the  others,  if  either 
they  were  complicated  as  respects  enjoyment,  or  there  was 
an  understanding  that  he  should  not  take  any  unless  he 
could  have  all  (/■). 


(/)  WaU  V.  City  of  London  Rml 
Property  Co.,  L.  R.  9  Q.  B.  240. 

((/)  Loch  V.  Furze,  L.  E.  1  V.V. 
441,  in  the  Exchequer  Chamber ; 
reported  in  the  C.  P.  11  Jnr.  N.  S. 
726  ;  6  New  Kep.  340.  And  see  as 
to  damages  for  breach  of  covenant, 
}V'>lliirm  y.  Earh.  ?,  Q.  B.  7-39  :  an.l 


lide  tmpra,  pp.  770,  792. 

(A)  See  Johnson  v.  Johnson,  3  Bos. 
&  P.  162. 

(/)  Siqyrii,  p.  790,  et  seq. 

{I)  See  Gibson  v.  Spurrier,  Pea. 
Ad.  C.  49  ;  Chamhers  v.  Griffiths,  1 
Esp.  150  ;  Dyles  v.  Bhile,  4  Bing. 
X.  C.  4r.?,  :  ft  infra.  Ch.  XVTII.  s,  9. 
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Upon  the   death   of  the   purchaser,   thu   light  to  sul;   hi     chap.  XVI i. 
respect  of  any   damages  which   may  have  been  sustained        ''^°*"'^'  ^- 
by  liis  personal  estate, — e.g.,  loss  of  interest  on  the  deposit,   ^*^^^  ^^ 

...  ^  1'urchaiM.r, 

or  the  expenses  of  investigatmg  the  title, — descends  mion   rij^'ht  »f 
his  per.sonal  representative  (/)  ;    and   no   action   upon  the  topci^oimii 
agreement  can  be  brought   Tiy  the   heir  (///),  whose    onl\-  |"yP''*-"'*'-'nt«- 
resource  is  a  suit  in  Equity. 

Upon  the  death  of  the  vendor,  his  personal  rcpresriitativcs  Dcitli  ..f 

1  Till  i-  IT  • /■  •  11         1         veudor,  iinr- 

alone  are  liable  to  an  action  at  Law,  it,  as  is  usually  the  cha^er'-s 
case,  the  agreement  is  not  under  seal.  "^'''"^  of  action 

repitsfntii- 
tives. 

{'2.)   Vendor's  remedies  at  Lav:  against  purchaser.  Section  2. 

Upon  default  liy  the  purchaser,  the  vendor,  or,  if  he  be   ^^'t'l^t  of 

111-  •  action  ill 

dead,  his  j^ersonal  representatives,  can  sue  the  purchaser,  vendor  or  his 
or,  if  he  be  dead,  his  personal  representatives,  or  his  real  trves*ragJnhi 
representatives,  if  the  agi-eement  Avere  under  seal  and  the  piirchaseror 

\  ^  hi.s  re]irc8cntii- 

heirs  were  named  therein,  for  damages  sustained  1)y  tlie  tives  fm- 
breach  of  the  contract  (n).  contract. 

Where  a  purchaser  has    been   let  into   possession,  and  Vendor  cau- 

^  '■  not  recover 

refuses  to  complete,  the  vendor  cannot,  if  no  conveyance  entire  pm-- 
has  been  executed,  recover    from    him   the  whole  amount  if  no  convey-' 
of   the   purchase-money,    but    only   the    damages   actually  ■'^"'^*"'" 
sustained  by  the  breach  of  contract  (o) ;   for  it  would  be 
unjust  that  the  vendor  should   have   both   the   purchase- 
money  and   the   estate ;    but  wliere  he   has   executed,   or 
offered  to  execute,  the  conveyance,  and  the  purchaser  has 
possession,  the  vendor  may  recover  the  whole  amoimt  of 
the   purchase-money.      His   right   of  action   is   not   taken 
away  by  a  stipulation  that  if    the  purchaser   should   foil 

(/)    Orme   v.    Brour/ldon,   10    Bing.  ing    the   contract    and    suing    on    a 

633.  r/uantutn    meruit    for    expenses     in- 

(jh)  Sug.  238.  curred. 

(/()  Vide  supra,  -p.   796,  as  to  the  (")  See  Lnird  v.  Pirn,  7  >r.  &  W. 

liability  of  the  heir  and  devisees  upon  474  ;  and  see  Mor>r  v.  Robirl!,  Z  (.'<>ni. 

the  covenant.      See  Dc  Bcrnardij  \.  Ben.  N.  S.  81-. 
Harding,  8  E.xch.  S22   as  to  rescind- 
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Chap.  XVII. 
Sect.  2. 


May  recover 
title  deeds. 


Purchase!"  in 
possession, 
whether  liable 
for  use  and 
occupation  if 
no  title 


to  comply  with  Rny  of  the  conditions  the  deposit  shall  be 
forfeited  as  liquidated  damages  (jo). 

If  the  title  deeds  have  been  delivered  to  the  purchaser, 
in  order  that  he  might  prepare  the  conveyance,  the  vendor 
may  recover  them  at  Law  (q). 

If  the  purchase  go  off  through  defect  of  title  in  the 
vendor,  the  purchaser,  if  he  have  been  let  into  possession, 
cannot  be  sued  for  use  and  occupation  for  the  time  during 
which  the  contract  was  pending,  although  the  occupation 
have  been  a  beneficial  one  (r) :  in  the  two  principal 
reported  cases  it  appears  that  the  purchaser  had  paid,  in 
one  case  aU,  and  in  the  other  part,  of  the  purchase-money  ; 
but  although  this  was  in  some  degree  relied  on  in  the 
earlier,  it  does  not  seem  to  have  been  considered  material 
in  the  later,  of  the  two  decisions :  but  if,  after  the  contract 
is  clearly  abandoned,  he  retain  possession,  he  Avill  be  liable 
in  respect  of  such  subsequent  occupation  (s).  The  purchaser 
when  let  into  possession  is  only  a  tenant  at  will,  although 
there  may  be  a  stipulation  for  payment  of  interest  on  the 
purchase-money  until  completion  (t)  ;  but  (unless  under 
an  agreement  to  quit  in  some  specified  event  which  has 
happened  (''.); )  be  cannot  be  ejected  without  notice  (x). 


Section  3. 

PlaintiEf,  how 
far  bound,  &c. 

Performance 
of  contract  on 
part  of 
plaintiff,  how 


(3.)  Flairitif,  how  far  hound  to  'perforin  his  ixui  of  the 
agreement  before  action. 

As  a  general  rule,  the  mutual  engagements  of  the  parties 
will  be  considered  dependent  on  each  other;  and  either 
must    (unless   discharged    therefrom    by   the     other    {y),) 


(jj)  JceJi/  V,  6h-en;  6  Nev.  &  M. 
467. 

(q)  Parry  v.  Frame,  2  Bos.  &  P. 
451. 

(}•)  Kirtland  v.  Pounsett,  2  Taunt. 
145 ;  Winterlottom  v.  Inrjhain,  7  Q. 
B.  611  ;  and  see  Sug.  179. 

(s)  lloxmrd  v.  SIuiiv,  8  M.  &  W. 
118. 

(t)  Doe  V.  C'hamherlaine,  3  M.  &  W. 
14. 


{(')  Doe  V.  Saya;  3  Camp.  8. 

(x)  See  1  M.  &  W.  700  ;  liiyJit  v. 
Beard,  13  East,  210 ;  and  see  Doe  v. 
Cuperton,  9  Car.  &  P.  112  ;  Doe  v. 
Chamberlaine,  3  M.  &  W,  14. 

(i/)  See  Jones  v.  BarMey,  Doug. 
659 ;  Laird  v.  Pirn,  7  M.  &  W.  474  ; 
Cort  V.  Aviherr/ate,  d:c.,  R.  Co.,  17  Q. 
B.  127  ;  if  the  agreement  is  by  deed, 
the  discharge  mu.st  alf^o  be  under  seal  j 
see  5  Exch.  711. 
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perform  his  liabilities  before  he  seeks  to  enforce  his  rij^'hts    Chap.  XVII. 
under    the    contract.      So    that,    on    the    one    hand,   the        ^"^^-j^- 
purchaser    cannot,   in    o-eneral,   sue   upon    the    airreenient  '""f  »e<:e'««'»ry 

^  .  .  °  to  Hiipixirt 

without  tendering  the  conveyance  (s),  and  the  sum  (if  action. 
any)  due  in  respect  of  the  purchase-money  and  interest  (a) ; 
— unless  the  vendor  have  neglected  to  furnish  or  verify  (6) 
his  abstract  of  title,  or  have  shown  a  bad  title  (c),  or,  by 
conveying  away  the  estate  (d)  or  otherwise  (e),  have 
disabled  himself  from  completing  the  contract : — and,  on 
the  other  hand,  it  has  been  held  that  the  vendor,  if  he 
sue  merely  upon  the  agreement,  and  not  upon  some  security 
which  he  has  taken  for  the  purchase-money  (/),  must  have 
shown  a  good  title  and  executed,  or  offered  to  execute  (g), 
or,  according  to  a  modern  decision  (h),  have  been  ready 
and  willing  to  execute,  a  conveyance  in  the  terms  of  the 
contract ;  the  rule,  in  the  absence  of  stipulation,  being,  that 
the  purchaser  must  prepare  and  tender  the  conveyance  (i) : 
and  even,  in  the  case  of  a  compulsory  purchase  under 
the  Lands  Clauses  Consolidation  Act,  no  action  can  be 
maintained  for  the  compensation  money,  until  a  conveyance 
has  been  executed  (k). 

The  same  principle  applies  to  every  case  where  the  mutual  Mutuality  of 

-,  ,  .  1  1      i.     theobliga- 

stipulations   of  vendor  and  purchaser  are  mterdependent.  tioas. 
Thus,  Avhere  by  a  memorandum  in  writing,  A.  agreed  to  sell 
to  B.  certain  seams  of  coal,  and  to  purchase  from  B.  all  the 


(z)  See  Knight  v.  Crochfoixl,  1  Esp. 
190.  See  too  Guardians  of  the  East 
London  Union  v.  Metropolitan  R.  Co., 
L.  R.  4  Exch.  309. 

(ft)  Sug.  241,  and  cases  there  cited. 

[h)  See  Berry  v.  Youwj,  2  Esp. 
610,  n.  ;  Clarl:e  v.  Kinrj,  2  Car.  &  P, 
286. 

{<■)  Sec  Seaward  v.  WiUocl;  5  East, 
202. 

[d)  Loveloel  v.  FranUyn,  8  Q.  B. 
371 ;  Knirjht  v.  CrocTcford,  1  Esp.  190. 

(f)  See  Dnke  of  iSt.  Albans  v.  Shore, 
1  H.  Bl.  270  ;  Caines  v.  Smith,  15 
M.  &  W.  1S9  ;  Short  v.  Stone,  3  Vow. 
k.  1..  .'ISO  ;  S.  ('.,  S  Q.  B.  S.'S. 


(/ )  See  Mo(jrjridfje  v.  Jones,  1 1  East, 
486  ;  Spiller  v.  WestlaJce,  2  B.  &  Ad. 
155. 

(y)  Phillips  V.  Fielding,  2  H.  Bl. 
123  ;  Laird  v,  Fim,  7  2>l.  &  W.  474- 

(/()  Poole  V.  Hill,  6  U.  &  W.  835, 
841  ;  and  see  Chitty  on  Contracts, 
and    Thames   Haven   Co.   v.   Brijnm; 

5  Exch.  711  :  but  see  Sug.  240. 

(/■)  Stephens  v.  I>e  Medina,  4  Q.  B. 
422  ;  Poole  v.  Hill,  6  il.  &  W.  835  ; 
and  compare  Stanlei/  v.  Hcmmington, 

6  Taun.  4G1. 

(k)  Guardians  of  Last  London 
Union  v.  Metropolitan  P.  C''..  T^.  R. 
4  Exch.  300. 
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Chap.  XVII. 
Sect.  3. 

May  be  in- 
ferred from 
the  nature  f>f 
the  transac- 
tion. 


But  the  con- 
tract may 
show 

tliat  the  stipu- 
Intions  are 
independent. 


coals  whicli  lie  might  require,  it  -was  held  that  the  stipulations 
"svere  concurrent,  and  that  B.  could  not  sue  A.  for  not  taking 
the  coal,  without  a^■erring  performance  of,  or  a  readiness  to 
perform,  his  part  of  the  agreement  (/).  And  the  mutuality  of 
tlie  obligations  may  1>l'  inferred  from  th(,;  nature  of  the  trans- 
action :  thus,  "where  in  an  agreement  for  a  lease  it  was  pio- 
\idcd  that  the  lessors  should  supply  to  the  lessees  the  whole 
of  their  chlorine-still  waste  at  a  given  rate,  and  should  not, 
during  the  tenancy,  p;u-t  with  any  of  it  to  other  persons, 
it  was  held  that  the  promise  to  sell  implieil  a  promise  to 
take,  and  that  the  lessees  were  bound  to  take  the  whole  of 
the  waste  ()/<). 

lUit,  of  course,  the  contract  inoij  be  so  worded  as  to  show 
lliat  the  mutual  stipulations  were,  to  a  certain  extent,  inde- 
]ioi)dent ;  it  being  a  general  rule,  that  if  a  day  be  apj)ointed 
foi'  payment  of  money,  or  part  of  it,  or  for  doing  any  other 
act,  and  the  day  is  to  happen,  or  may  happen,  before  the 
thing  which  is  the  consideration  of  the  money,  oi-  other  act, 
is  to  be  performed,  an  action  maybe  brought  for  the  money, 
or  for  not  doing  such  other  act,  before  performance :  for  it 
appears  that  the  party  i-elied  on  his  remedy,  and  did  not 
intend  to  make  the  performance  a  condition  precedent  (■)/). 
For  instance,  whei-e  a  vendor  agreed  that  he  would,  within 
one  month  from  the  date  of  the  contract,  or  from  l)eing 
required  so  to  do,  deliver  an  abstract  of  title  and  deduce  a 
clear  title,  and  the  purchaser  agreed  to  pay  part  of  the 
])iu'chase-moncy  down,  antl  the  residue  on  or  before  four 
years  after  date,  with  interest  payaljle  half-yearly  on  certain 
iixed  days,  it  was  held,  that  the  vendor  could  sue  for 
interest  wliicli  had  become  due.  althouL;]i  no  abstj'act  miyht 
liave  been  delivered  (o).     So,  where  i\\ii  j^urchaser  agreed  to 


(I)  Banlart  v.  Bowers,  L.  R.  1  C.  P. 
484  ;  and  see  Atkinson  v.  Smith,  1 1 
M.  &  W.  69.'). 

{m)  Bculey  v.  Stuart,  8  Jur.  N.  S. 
389  ;  and  see  and  distinguish  Sylccs  v. 
Dixon,  9  Ad.  &  E.  693. 

(ra)  Pordar/e  v.  Cole,  1  Wms.  Saund. 
820  6,  n ;  see  9  C.  B.  114  ;  Mattock  v. 
Kivfjh.lce,  2  Per.  &  Dav.  343  ;  Porchcr 


V.  Ourdncr,  8  C.  B.  461  ;  and  Tltamea 
Ilaren  Company  v.  Brymer,  5  Exch. 
71'^ ;  Wood  V.  Copper  Miners'  Co.,  14 
C.  B.  428  ;  see  too  Jiobcrts  v.  Brett, 
2  Jur.  N.  S.  592  ;  aflBrmed,  6  Jur. 
N.  S.  146  ;  and  see  cases  cit^d  2 
Smith's  L.  C,  6th  edit.,  p.  12. 

(o)  Dicier  v.  Jackson,  6  C.  B.  103, 
114;    and    see    Sibthorp  v.   Brw'.', 
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pay  the  purcliase-iiKJiifV  on  a  spoeil'u'«l  day,  and  tliu  vendur    ciuii..  X\li. 
agreed,  upon  payment  of  the  money,  to  convoy  tlic  hind,  it  ' 

was  hehl  that  the  latter  couhl  suo  for  tlie  iii(in<\-  \\itli()ut 
tendering  a  conveyance  (p). 

It  has  been  held  that  if  one  of  the  parties  to  the  contract    Refusal  by 
absolutely  refuses  to  perform,  or  renders  himself  incapable  of  perfnnli'^^s^an' 
])crformino-   his  side  of  it,  this  amounts  to  an  immcdiato  j"'""'<J»"t.' 
l>rcach ;  and  that  he  may  be  sued  at  once,  although  the  day 
Hxed  for  performance  has  not  ai-rived  (ry)  :  but  it  nuist  not 
l)e  iufcrred  from  this  decision  that,  in  every  case,  the  refusal 
f>f  one  party  to  complete  will  dispense  with  the  pciformance 
by  the  other  of  his  obligations  under  the  contract  (/•). 

It  lias  been  held  that  where  a  bill  or  note  is  u'iven  as  the   A.tiou  on  a 
consideration  for  a  lease,  and  the  lessee  is  let  into  possession,  f„rcr.iiMdera- 
the  refusal  of  the  lessor  to  execute  the  lease  is  no  defence  to  t'oii— what  a 

defence  t". 

his  action  on  the  bill  or  note  :  for  he  is  not  bound  to  execute 
till  the  price  is  paid,  and  as  the  lessee  was  let  into  possession 
the  consideration  fails  in  part  only ;  and  the  sum  to  be 
allowed  for  such  failure  is  matter  not  of  mere  calculation, 
but  of  unliquidated  damages  (.s).  So,  on  a  sale,  the  fact  of 
no  conveyance  having  been  executed,  is  no  defence  to  an 
action  on  a  bill  or  note  for  the  purchase-money  ;  at  least,  if 
it  was  not  the  vendor's  fault  that  he  did  not  convey  (t) :  but 
it  would  be  an  answer  to  the  action  that  the  purchaser  had 
a  riuht  to  rescind  the  contract,  and  had  in  fact  rescinded 


3  Exch.  82G  ;  Lloyd  v.  Lhi/d,  2  Myl. 
&  Cr.  192  ;  Wll/cs  v.  ,'^mllJi,  10  M.  & 
W.  355  ;  Friar  v.  Grey,  5  Exch.  58i  ; 
20  L.  J.  305,  Exch.  Ch.  ;  4  H.  L.  C. 
565  ;  Lindsay  v.  Direct  London,  d:c., 
R.  Co.,  1  Pr.  11.  529,  537  ;  but  see 
Manly  v.  Cremonini,  2  Pr.  R.  550  ;  6 
Exch.  808  ;  Bland  v.  Croioley,  6  Exch. 
522  ;  Wecdon  v.  Woodhndge,  13  Q.  H. 
462 ;  Ncale  v.  Ratdiff,  15  Q.  B.  916  ; 
Eastern  C.  R.  Co.  v.  Philipson,  16 
C.  B.  1  ;  Stratton  v.  Pettit,  ib.  420  ; 
Bond  V.  Roslinrf,  8  Jur.  N.  S.  78  ; 
Phelps  V.  Frotheroe,  3  C.  L.  R.  906  ; 
Bee  .?■.  C,  in  Equity,  7  DeG.  M.  &  G. 


722;  Aitdirsn,,  y.  liniynt,  1  W.  K. 
265. 

(j>)  Yates  V.  Gardiner,  20  L.  J.  327, 
Exch. 

[q)  Iloehster  v.  Ik  la  Tour,  22 
L.  T.,  (}.  B.  455 ;  aud  cases  cited  in 
judgment. 

(»•)  Reid  V,  Jloskins  (in  error),  20 
L.  .1.  Q.  B.  5  ;  6  E.  &  B.  953. 

(s)  Mo'jr/rid(je  v.  Jones,  14  Ea.^t. 
486  ;  Bayley  on  Bills,  506,  6th  ed. 

(()  Bayley  on  Bills.  507.  Sf- 
Spiller  V.  Wistlakc,  2  B.  &  Ad.  155, 
157. 
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Chap.  XVII,    it  (u) :  at  any  rate  if  the  bill  Avere  in  the  hands  of  the  vendor 

Sect.  3.  1  .  ,   /   V 
or  his  agent  [x). 

Deposit.  It  seems  to  be  the  better  opinion,  that  even  where  there  is 

no  condition  respecting  the  forfeiture  of  the  deposit,  and  the 
purchaser  by  his  own  default  loses  his  right  to  enforce  the 
contract,  he  has  no  right  to  recover  his  deposit ;  and  will  not 
acquire  such  right  by  reason  of  the  estate  being  subsequently 
sold  by  the  vendor  (?/) ;  unless  the  contract  provides  for  the 
payment  of  liquidated  damages  in  the  event  of  any  breach  {z). 
Where,  however,  there  is  no  binding  contract,  and  the 
purchaser  refuses  to  complete,  he  is  entitled  to  the  return  of 
his  deposit  («). 


Section  4. 

As  to  agree- 
ment ; — how 
affected  by 
parol  e^■i- 
dence. 

What  a 
sufScient 
contract 
within  Statute 
of  Frauds. 

No  parol 
variation  of 
contract 
allowed  at 
Law. 


(4.)  As  to  the  agreement ; — how  afeeted  hy  parol  evidence. 

We  haA*e  already  considered  (?>)  what  is  a  sufficient  agree- 
ment within  the  Statute  of  Frauds :  we  may  here  remark, 
that  the  doctrine  acted  upon  in  Courts  of  Equity  as  to 
parol  agreements  being  taken  out  of  the  Statute  by  part 
performance  is  not  recognized  b}^  a  Court  of  Law  ('■). 

The  contract,  as  originally  entered  into,  cannot,  at  LaAv,  be 
altered  by  evidence  of  a  parol  variation  in  favour  of  either 
plaintiff  or  defendant  (c?) ;  but  an  action  may  lie  on  a  parol 
agreement,  which  varies,  but  does  not  actually  conflict  with, 
the  terms  of  the  written  instrument  (e)  :  and,  as  we  have 
already  seen  (/),  parol  evidence  may  be  admitted  to  prove 
that  an  agreement,  absolute  in  form,  was  intended  to  operate 
only  on  the  happening  of  certain  contingencies. 


(«)  Bayley  on  Bills,  507. 

(x)  Chitty  on  Bills,  79. 

(>/)  See  Sng.  40  ;  and  Bujyree  v. 
Bedborou'jh,  4  Giff.  479,  a  sale  by  the 
Court ;  but  see  Palmer  v.  Temple,  1 
Per.  &  Dav.  379  ;  9  Ad.  &  E.  508. 

{z)  Palmer  v.  Temple,  vM  supra. 

(«)  Casson  v.  Poherts,2)lJBes^i 
case  of  parol  contractd2^''i^  l*J't''' 

(6)  bupra,  Ch.  VII. 

(c)  Sug.  Ch.  IV.,  8.  7 


{(I)  See  Goss  v.  Lord  Nurjcut,  5  B. 


&  Ad.  58  ;  Jlensoii  v.  Coopie,  8  So. 
N.  Pt.  48  ;  Stead  v.  Bencher,  10  Ad. 
&  E.  37  ;  Memhall  v.  Lynn,  6  M.  & 
W.  109  ;  siqyra,  p.  110  ;  Emmet  v. 
Deu-hirst,  3  Mac.  &  G.  596,  597  ; 
Canham  v.  Berry,  15  C.  B.  597  ; 
Nohle  V.  Ward,  L.  K.  1  Ex.  117  ; 
affirmed,  L.  R.  2  Ex.  135. 
(\  (c)  Nash  V.  Armstrong/,  7  Jur.  N.  S. 
TI2  *-i^frra (<..l'>-i\i.060. 

(/)  Vide  siqm!,  p.  230. 
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As  respects  the  reception  of  parol  evidence  in  oidur  to    Cha|).  xvil. 
explain  agreements  of  doubtful  or  aiuLiguous  nicauiiig,  the       '^''*'*'  "*' 


following  seems  to  be  the  i;-eneral  result  of  the  authorities    T^**'  V^' 

<=>  <^  ^       (Icnce,  how 

The  Courts  will  always,  if  necessary,  receive  evidence  to  f"r  a<liiiwhii,ic 

...  in  explanation 

enable  them  to  decipher,  or,  ii  written  in  a  foreign  laniruac-e,  of  contract 
to  interpret,  the  instrument ;  that  is,  to  ascertain  what  are 
ihe  expressions,  or  the  English  equivalents  to  the  expres- 
sions, which  the  parties  have  actually  used.  They  will  also 
receive  parol  evidence  of  the  meaning  which  local  custom  {(j), 
or  professional  or  trade  usage  (Jt),  or  the  former  practice 
of  the  parties  themselves  (i),  has  attached  to  particular 
expressions :  so  as,  in  fact,  to  ascertain  what  is  (with 
reference  to  the  particular  subject-matter  of  the  contract) 
their  strict  and  primary  meaning  (/i;) ; — unless  such  a 
construction  would  be  inconsistent  with  the  terms  of  the 
instrument  (J,),  or  some  express  provisions  of  the  Legislature  ; 
for  instance,  local  custom  cannot  vary  the  statutory  meaning 
of  expressions  referring  to  weights  and  measures  (r/i)  ; — or  to 
annex  any  customary  incidents  to  the  conti'act  which  are  not 
expressly  or  impliedly  excluded  Ijy  the  terms  of  the 
written  instrument  (/?).  Where  construing  the  expres- 
sions according  to  such  strict  and  primary  meaning 
would  render  them  insensible  with  reference  to  extrinsic 
circumstances,  the  Courts  will  receive  parol  evidence 
of  the  circumstances  and  situations  of  the  j)arties  and  the 


(fj)  Smith  V.  Wihon,  3  B.  &  Ad. 
721 ;  Doe  v.  Benson,  4  B.  &  Aid. 
588,  where  evidence  was  admitted  to 
show  that  by  Lady-day  was  meant 
old  Lady-day. 

(It)  Clayton  v,  Orec/son,  4  Nev.  & 
M.  602  ;  Hutchison  v.  BoivTcer,  5  M. 
&W.  535  ;  and  see  Leicls  v.  Marshall, 
8  Sc.  N.  R.  477,  493  ;  Sotllichos  v. 
A'eJiy),  3  Exch.  105  ;  Malcolm  v. 
Scott,  3  Mac.  &  G.  29;  Smith  v. 
Thompson,  8  C.  B.  44  ;  Simi:)Son  v. 
Marrjitson,  11  Q.  B.  32  ;  Faivkes  v. 
Laml,  8  Jur.  N.  S.  385  ;  Newell  v. 
Radford,  L.  R.  3  C  P.  52. 

(/)  Bourne  v.  Gallijf,  11  CI.  &  F. 
4.-,  70. 


{I:)  See  Colpoys  v.  Colpoys,  Jac. 
463 ;  Simpson  v.  Margitson,  11  Q.  B. 
23  ;  Doe  v.  Langton,  2  B.  &  Ad. 
695  ;  Doc  v.  Birch,  1  M.  &  W.  402  ; 
Parker  v.  Gossage,  2  Cr.  M.  &  R., 
617. 

(0  See  .Sparlali  v.  Beneclc,  10  C.  B. 
212  ;  Field  v.  Lekan,  7  Jur.  N.  .S. 
918. 

[m)  See  Master,  iLc,  of  St.  Vroi>s 
V.  Lord  Iloicard  de  IValdcn,  6  T.  IJ. 
338. 

(»)  Ilution  V.  Warren,  1  JI.  &  \\'. 
466  ;  Syers  v.  Jonas,  2  E.xch.  Ill; 
Spartall  v.  Beneclr,  10  C.  B.  212  ; 
Ilvnfrey  v.  Dale,  6  Jur.  X.  S.  IPl. 
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Chap.  XVII.  state  of  the  property  at  the  date  of  the  agreement,  for  the 
__!!!l^_  purpose  of  ascertaining  whether  such  expressions  have  not 
been  used  in  some  secondary  sense  consistent  with  such 
circumstances,  &:c.  (o).  So,  where  an  agent  contracts,  parol 
evidence  is  admissible  to  prove  who  is  the  principal  (|>) ;  or 
to  show  that  the  apparent  agent  is  himself  the  principal  (q). 
And  where,  as  respects  all  or  any  part  of  the  subject-matter 
of  the  contract  (/'),  or  the  identity  of  places,  documents  (s), 
or  persons  (f)  referred  to,  there  is  a  latent  ambiguity — that  is, 
where  the  words  of  the  agreement,  although  certain  in  point 
of  grannnatical  construction  and  apparently  delinite,  are 
rendered  of  doubtful  (n)  application  bj^  circumstances  which 
appear  oJicnde  (ic),  or  according  to  a  modern  decision  (>/), 
upon  the  face  of  the  agreement  itself, — parol  evidence  of  the 
intention  of  the  parties  at  the  date  of  the  agreement  is 
admissible,  in  order  to  identify  the  estate,  document,  plan,  or 
other  thing  or  person  intended  :  but  such  evidence  is  not 
admissible  in  aid  of  a  patent  ambiguity  ;  i.e.,  an  ambiguity 
wliich  is  eitlier  directly  suggested  by  the  terms  of  the 
instrument  (s),  or  is  occasioned  by  the  grammatical  uncer- 
tainty of  the  expressions  therein  used :  nor  a  fortiori,  to 
control  the  clear  effect  of  an  unambiguous  instrument  (a). 

{(j)  See  Eden  \.  Earl  of  Bute, -'iBro.  (it)    There   must   be   a    reasonable 

P.  C.  679  ;  AUen  v.  Cameron,  1  Cr.  &  .ind  nut  a  merely  conjectural  doubt ; 

M.  832  ;  Simpson  v.  HemUrson,  ISI.  &  C'ifton  v.    WaJmedey,  5  T.   R.  564  ; 

Malk.  300  ;  and  Shore  v.    Wilson,   9  Lord    Walpolc  v.  Lord  CholmondeUy, 

CI.  &  r.  355  ;  Innes  v.  Saycr,  3  Mac.  7  T.  E.   138,  149  ;  Smith  v.  Jeffreys, 

&  G.  614 ;  Neiodl  v.  Radford,  L.  ]>.  15  M.  &  W.  561,     As  to  evidence  in 

3  C.  P.  52.  explanation    of    the    ambiguity,    see 

{p)  Morris  v.   Wilson,  5  Jur.  N.  S.  Thomas  v.    Thomas,   6    T.    E.    671  ; 

168  ;  Ilumfrey  v.  Dale,  ib.  191.  Bradshaw   v.   Bradshau;   2  Y.  &  C. 

{q)  Schmah  v.  Arery,  16  Q.  B.  655 ;  72  ;  Doc  v.  Iliscods,  5  M.  &  W.  363, 

Cnrr  v.  Jaclcson,  7  Exch,  382.  369. 

(/•)  Lonychamps   v.   Faweetl,   Peak.  (.'•)    Doe  v.    Moryan,   1    Cr.  &   M. 

Cu.  101  ;  Doe  v.  Burt,  1  T.  E.  701  ;  235. 

Jonrs   V.    Neiman,    1    W,   Bla.    60  ;  {y)  Doe  d.  Gord  v.  Needs,  2  M  & 

Murray  \.  Parlcer,  19  Beav.  305.  W,  129  ;  and  see  Colptoys  v.  C'olpoys, 

(.f)  Ilodijes  V.  Ilorsfall,  1  Rus.s.  k  Jac.  464. 

M.  116  ;  Shortrede  v.  C'heel;  1  Ad.  &  (z)  See  Brodie  v.  St.  Paul,  1  Ves. 

E.  57  ;  Morris  v.  Wilson,  5  Jur.  N.  S.  J.  326  ;  and  see  1  Sch.  &  L.  36. 

168;  ComMins\.  Sco(t,h.J\.2Q'Eq.'\l.  (a)   Louyhor  Co.    v.  Wi'lioms,  '6  C 

(t)  See   Doe  v.    Westhki,   1   B.    &  L,  E.  163. 
Aid.  57. 


i;r.Mi:i)ji;s  at  j.aw  roi;   iiiiea<  ii  or  ((»mi;\<t.  Ix;.-, 

\n  a  late  case  in  tlic  House  of  Lords  (/>)  ihv.  Louiidaiy  in    <h;ii..  xvil. 
a  mining  sett  was  described  as  "a  line  drawn  fioin  .1.  V.'s        ^^''^'  '*' 
house"  to  a  bound-stone,  and  tlic  parcels  were  (Icscribr.l   \,y   ^"•y''  ^• 

Hirliardf. 

refereiice  to  an  endorsed  plan.     The  site  of  .1.   \'.'.s  lipusc, 
from  the  north-east  corner  of  which  the  line  was  drawn,  was 
inaccurately  shown  on  the  plan,  and  the  dispute  lay  between 
two  coterminous  grantees,  as  to  what  was  the  true  boundarv 
between  their  respective  setts;  the  question  depending  upon 
what  part  of  the  house  was  to  be  taken  as  the  starting  point 
for  the  line.  It  was  held  by  Lords  Cran worth  and  Chelmsford 
that  the  plan,  though  inaccurate  as  to  the  site  of  the  liousc, 
clearly  indicated  that  the  line  was  to  be  draAm  from   its 
iiorth-east  corner;  and  that  the  judge  below  was  right  in 
directing  the  jury  that  the  line  was  to  be  dra'\^^l  as  marked 
on  the  map.     Lord  Westbury  dissented  from  this  view,  and 
lieM  that  as  the  error  in  the  plan  could  not  lie  discoveivd 
Avithout  the  aid  of  extrinsic  evidence,  there  was  a  latent 
ambiguity,  which  was  matter  of  fact  to  be  determined  by  a 
jury  upon  the  evidence,  not  matter  of  law  depending  upon 
the  construction  of  the  deed.    A  plan  is  part  of  a  deed  to  1  lo 
interpreted,  like  every  other  portion  of  the  instrument,  by 
the  judge ;  but,  as  was  observed  by  Lord  Westbury,  the 
question  here  was  not  one  of  the  interpretation  of  the  deed 
itself,  or  even  of  the  construction  of  the  description  of  the 
parcels,  but  of  the  inference  to  be  derived  from  a  map  as  to 
the  relative  position  of  two  objects,  one  of  which  Avas  proved 
to  be  erroneously  laid  down.    As  soon  as  that  proof  was 
admitted,  it  became  obvious  that  the  true  position  in  nature 
of  the  thing  erroneously  laid  doAvn,  and  the  true  relati\c 
position  of  the  adjoining  objects,  must  both  be  ascertaiiied  by 
external  evidence  {c).  The  latter  seems  the  sounder  \\e\\  :  the 
construction  of  the  plan  Avas  matter  of  law,  so  long  only  as 
its  accuracy  AA'as  unimpeached:  being  proved  to  be  inaccurate, 
it  became  a  question  of  fact  what  parcels  Avere  comprised  in 
the  lease  ;  for  it  did  not  folio av  that,  because  the  boundai\ 

(b)  Lijle  V.  JUchanLs  I^-  R-  1   K.  &  (c)   See  jijclgmeut   uf    I.onl    WeH- 

Tr.   Ap.    222:    see   aial   cunsiiler  tliis       l.urv.  /i.  241, 


L-asf. 
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Chap.  XVII. 
Sect.  4. 


line  ^va.s  drawn  iVuiu  the  north-east  corner  of  the  house  as 
incorrectly  represented  on  the  plan,  it  would  have  been 
drawn  from  the  same  point,  if  the  true  site  of  the  house  had 
been  shown.  A  plan,  though  a  useful  adjunct  to  a  specific 
description,  can  seldom,  especially  when  drawn  on  an  in- 
adequate scale,  show  with  strict  accuracy  the  objects  and 
relative  situations  which  it  purports  to  represent;  and  in 
every  case  there  ought  to  be  an  independent  substantive 
description  of  the  site,  quantit}^  and  dimensions  of  the 
property  intended  to  l^e  conveyed. 


Agreement 
merely  col- 
lateral t(j  the 
land  may  he 
proved  by 
parol. 


An  agreement  merely  collateral  to  the  land,  not  being 
within  the  Statute  of  Frauds  (fl),  may  be  supported  l)y 
parol  evidence,  if  not  at  variance  with  the  terms  of  a 
written  contract  relating  to  the  land.  Thus  where  a  lessee 
before  executing  a  lease  stipulated  that  the  rabbits  on  the 
farm  should  be  destroyed,  and  that  a  clause  to  that  efiect 
should  be  inserted  in  the  lease,  but  on  the  lessor's  assurance 
that  the  rabbits  should  be  destroyed,  signed  the  lease  with- 
out insisting  on  the  alteration,  parol  evidence  in  support  of 
the  agTeement  was  admitted  in  an  action  by  the  lessee 
against  the  lessor  for  damage  done  by  the  rabbits  (e).  So 
a  consideration,  not  expressed  but  not  inconsistent  with 
the  consideration  which  is  expressed,  may  be  proved  by 
parol  (/). 


Subsequent  It  scems  to  bc  the  better  opinion  that,  lioth  at  Law  (r/) 

^atties*^^         and  in  Equity  (h),  the  acts  of  the  parties  subsequent  to  the 
immaterial.        making  of  thc  agreement,  are,  as  such,  inadmissible  for  the 


purpose  of  determining  its  meaning. 


Want  of 
date. 


As  a  general  rule  an  instrument  without  a  date  operates 
from  the  date  of  its  execution;  Imt  parol  evidence  is  admis- 


(d)  Vide  sujprd,  p.  200. 

{()  Morffctn  v.  Griffith,  L.  1».  G  Exch. 
70  ;  and  see  Leather  Cloth  Company  v. 
ur>~^o.\i-  .«^"^>^"'V-  "JJieronimus,  L.  R.  10  (>.  B.  MO; 
*>c^    L.  t^  -  ^  .<ry  M^^H    An'jtU  V.  Dule,  L.  R.  10  <^  B.  174. 

(/)  See  LeIfehihI.'s  case,  L.  R.  1  Kq. 


9^. 


^-1 


231  ;  Clifford  v.  Tarrdl,  1  Y.  &  C. 
C.  C.  138. 

(y)  I'jrjuldcn  V.  Mail,  r,  East,  237  ; 
S/injinvn  V.  3farf/itisoii,  11  Q.  B.  23  ; 
Lci'i.-i  V.  Mchohoii,  18  Q.  B.  503. 

(/,)  Mninv  V.  Taiflor,  8  Ha.  5C. 
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siblo  to  show  tliat  it  was  not  intended  to  take  effect  iiiUil  a  CLap.  xvii. 

future  period  (I) :   so  also,  to  show  tliat  the  execution  of  a  ^''"''''  *" 
dated  instrument  was  merely  conditional  (/). 


(5.)  Pi'odurt'ion  of  (((jrcenicnl  when  coinpe/Uf/.  Section  5. 

If  the  only  executed  copy  of  the  agreement  is  in  the  ajr"'ement! " 
hands  of  a  defendant  (/),  or  of  a  tliird  party  (m),  either  'li.'il^J.V""" 
party  can,  as  of  course,  procure  an  ordei',  before  trial,  foi-  Pro.iaeti..,i  ,.f 
its  previous  production  for  the  purpose  of  inspection  and  of  o"."*™?  '^'"  " 
being  stamped  :  and  where  the  sole  uncopied  original  was 
surreptitiously  obtained  from  the  plaintiff  by  the  defendant, 
who  swore  that  he  had  lost  it,  he  was  ordered  to  produce  a 
copy  for  the  purpose  of  being  stamped,  and  was  precluded 
from  setting  up  the  want  of  a  stamp  on  the  unstamped 
original  (n)  ;  but  this  has  been  since  overruled  (o).  Where 
two  original  copies  where  retained,  one  by  each  party,  the 
party  who  lost  his  cop}^  could  not,  at  Law,  compel  the  other 
party  to  produce  his  copy  at  the  trial,  or  for  the  purpose  of 
inspection ;  but  was  driven  to  a  bill  of  discovery  {'p)  '■  and 
it  was  doubtful  whether  a  Court  of  Law  would  compel  its 
production  for  the  mere  purpose  of  stamping  (q).  Both 
these  points  are  met  by  recent  enactments  (r),  enabling 
Courts  of  Law  to  compel  the  inspection  of  documents  (s), 
their  production  for  the  purpose  of  being  stamped,  and  the 
furnishing  of  copies,  whenever  Equity  woidd  grant  dis- 
covery.     These    statutory   powers  neither  take   away  the 

((')  Davis  V.  Jones,  25  L.  J.  C.   P.  187  ;  but  «ee  now  11  &  15  Vict.  c.  99, 

91.  h;.  6. 

(k)  Gud'jen  v.   Bessd,  3  Jur.  N.  S.  (p)  Street  v.  Brown,  6  Taunt.  302 ; 

212';  whicli  see  as  to  "deliveiy."  Ait.-Gen.  of  Prince  of  Wales  v.  lAunhc, 

(?)  Blakey  v.  Porter,  1  Taunt.  386  ;  11  Beav.  213. 
Kinr/  V.  Kin(/,  4  Taunt.  666  ;  Hall  v.  (q)  See  Travis  v.  Collins,  2  Cro.  & 

Bainhrid'je,  3  Dowl.  &  L.  92 ;  Bute-  J.  625  ;  Xcale  v.  Sicinel,  2  Cro.  &  J. 

man  v.  Phillips,  4  Taunt.  157.  278;  in  Equity,  Bci/son  v.  W.  d-  B.  C. 

(m)  Gii/ner  v.  Bat/li/,  5  Moore,  71.  Co.,  20  L.  T.  154.     See  Mr.  Til.sley'.s 

{n)    Bousfielcl  v,   Godfrey,  5  Bing.  remarks,  Tils,  on  S.  L.,  p.  386. 
418  ;    and  see,   in   Equity,   Blair   v.  ()•)  14  &  15  Vict.  c.  99,  s.  6  ;  ami 

Ornwnd,  1  De  G.  &  S.  428  ;  l^mith  v.  see  17  &  18  Vict.  c.  125,  s.  50.    Sec 

Henley,  1  Ph.  391.  too  23  &  24  Vict.  c.  128. 

(o)  Eanl-in  v.  Hnmi/ton,  15  (J.  B.  (••>•)  Sec  next  paragraph. 
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Chap.  XVTI.    previous   cominoii-laAV  juiisdiction   of  the  Coiu-ts  (/),   nor 
_^!!!l_iL      interfere  ^vith  the  ofjuitaMe  jurisdiction  as  to  discover}-  (?')• 


AMiat  docu- 
iiiL-nts  Mill  lie 
imlered  to  bo 
))ro(lnce(l. 


DiscfAcry, 
when  and  hoA\' 
-^ranted, 


Document 
produced 
need  not  be 
proved  liy 
attesting 
■witnesses. 


The  Courts  of  Law  will  not,  it  scorns  under  these  Acts, 
orant  discovery  of  documents  which  are  not  material  for 
the  purposes  of  pleading,  or  are  not  properly  admissible  as 
t'vidence  (.'•) ;  and  the  afhdavit  of  the  party  rcMpiiring  pro- 
<luction  must  describe  the  documents  with  sufficient  cer- 
tainty ;  and  must  show  reasonable  grounds  for  believing 
that  they  are  in  the  possession  or  power  of  the  opposite 
part}-  (,y) :  nor  will  pro<hiction  be  ordered,  where  it  is  so\ight. 
not  for  the  purposes  of  the  action  in  which  the  application 
is  made,  but  with  some  ulterior  object,  as,  e.  g.,  for  the  pur- 
pose of  maintaining  another  action  (,?).  The  application 
may,  it  seems,  be  made  before  plea  pleaded  {a) ;  but  no 
discovery  will  be  granted  except  on  the  affidavit  of  the 
litigant  party  himself,  except  in  the  case  of  a  corporation 
aggTegate,  where  the  affidavit  of  the  attorney  is  sufficient  [h). 
A  place  for  production  should  be  specified  {<■)  ;  the  party 
requiring  pays  the  costs  of  inspection  (d). 

The  party  who  upon  notice  procures  the  production  at 
trial  of  the  agreement  in  the  hands  of  the  other  party,  need 
not  call  the  subscribing  witness  to  prove  its  execution  {e) : 


{t)  BlucTc  V.  Gompertz,  7  Exch.  37  ; 
Hunt  V.  Ilexrltt,  7  Exch.  236  ;  IHn  v. 
Philp,  ib.  232. 

(«)  British  Empire  Shipj'ing  Co.  v. 
Somes,  3  K.  &  Jo.  433;  Barrt/  v. 
Crosl-ey,  2  J.  &  H.  30. 

(x)  Raijner  v.  AUhusen,  \'>  Jur. 
lOGl  ;  Alsirorthy  v.  Xorman,  ib.  1062, 
n.  ;  and  see  Pepper  v.  Chambers,  7 
Exch.  226  ;  Thompson  v.  Eobson,  26 
]..  J.  Exch.  367;  Woolle)/  v.  Pole, 
14  C.  B.  N.  S.  538. 

(//)  Hevett  V.  Webb,  2  Jixr.  N.  S. 
1189.  The  party  from  whom  produc- 
tion is  soTight  cannot  be  compelled  to 
state  ou  oath  what  documents  are  in 
his  possession.  See  Roymr  v.  AU- 
husen, 2  P.  R.  605. 

(r)  Temperhji  v.  117//''^  2  .Tui'.  X. 
S.  519. 


{(i)  Chitty's  Ai-chbold,  p.  1423. 

{Jj)  Kinrjsford  v.  G.  W.  R.  Co.,  16 
C,  B.  N.  S.  761  ;  and  see  HeKett  v, 
Wehh,  iibi  sapjra,  where  the  party  ^\■as 
abroad.  And  see  as  to  the  sufficiency 
of  the  affidavit,  Sneider  v.  Muvyiuo 
7  Exch.  229  ;  Pepper  v.  Chamber, t,  lb. 
223 ;  Bray  v.  Finch,  26  L.  J.  Ex.  91. 

{<■)  Christian  v.  llorwood,  15  .lur. 
1064. 

(rf)  Hill  \.  Philp,  7  Exch.  232  ;  and 
see  as  to  the  statute  generally.  Hunt 
V.  Heu-itt,  ib.  236.  As  to  documents 
protected  on  the  ground  of  privilege, 
see  Woolley  v.  North  London  R.  Co., 
L.  E.  4  C.  P.  602,  and  cases  there 
cited. 

(t)  Bradshav  v.  Bennett,  5  Car.  iS: 
P.  48. 


i;kmi:dif:s  at  i.wv  loij  xkkm  ii  (•)■  cuN-rijArr.  ;m;!) 


if  a  copy  bo  shown  to  liavc  l»een  stamped,  and  1m-  not  pm-    Cluii.  wii. 
duccd  u2")on  notice,  the  f 'onrt  will  receive  seeondarv  evidrncf 
of  its  contents  (/). 

Dy  the  Rides  of  Procedure  under  the  Judicature  Act,  1873, 
every  party  to  an  action  or  other  proceeding  may  at  any 
time  before  or  at  the  hearing  thereof,  by  notice  in  writing, 
require  production  of  any  document  whicli  the  other  part v 
may  have  referred  to  in  his  i:)leadings  or  affidavit;  and  the 
party  to  Avhom  the  notice  is  given,  if  he  decline  to  produce 
the  document  is  not  to  be  at  liberty  to  use  it  as  evidence  in 
his  own  Ix'half,  unless  he  can  satisfy  the  Court  that  it  relates 
onl}'  to  his  own  title,  or  that  he  had  otliei'  good  gi-ounds  for 
refusing  to  produce  it  (g) ;  and  the  Court  has  a  general 
power,  pending  any  action  or  proceeding,  of  compelling 
production  of  documents  relating  to  the  matters  in  (|uestion, 
and  of  dealing  with  them,  when  produced,  as  it  thinks  ht  (A). 


(6.)  Grounds  of  defence  at  Law,  the  agreement  hci  ng  adm  itted.     Section  6. 

Grounds  of 

Supposing  the  agreement  and  its  breach  to  lie  iirvmd  facie  defence  at 
capable  of  proof  against  the  defendant,  he  may,  b}-  way  of  ^^^J  '^^^"^^ 
defence  to  the  action,  show,  either  that  the  agreement  was  defence  t^ 

.  .  .  action  on 

originally  invalid,  or  that  it  has  since  its  execution  ceasetl  contract 
to  be  binding,  or  that  satisfaction  has  been  made  for  its     "  -^  ^^"^^ 
breach  :  or  that  it  was  to  be  conditioned  upon  some  event 
which  has  not  occurred  (?'), 

For   instance,   he   may  show  that,  at   the    time  of  the  Original 

„      -  ,1  1  1    invalidity  <«f 

execution   of   the   contract,  he  was   under   some   personal  contr.ut- 
incapacity  to  contract  (A)  ;  or  was  under  duress  (0 ;  or  was 
fraudulently  induced  to  enter  into  it  (r/i) ;  in  which  case  it 

(/)    Oarnons    v.   Sw!ft,  1    Taunt.           (;!)  Supra,  Ch.  T.  ;  see  as  to  intoxi 

r)07  ;    WaUer   v.    Ili^nfaU,  1    Camp.       cation,  6'oj-e  v.  Gibson,  13  M.  &  ^V . 

501.  623. 

(v)  Kule  2(1.  (')  Bac.  Abr.  tit.  "  Duress." 

(A)  llule  27.  ("')    ^'^l*^  «"i"'«.  r-  ^^'  ^'  "•?•  '  "'"^ 

(/)  Py»i  V.    Campbell,  0  Ell.  &  B.       //«'>/«  v.  J)e  La  four,  3  Camp.  31?  ; 

370.  Emanuel  v.   Dune,   !b.   299  ;  S-hin'm 
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REMEDIES   AT   LAW   FOR    BREACH   OF   CONTRACT. 


Chap.  XVII. 
Sect.  6. 


or  subsequent 
waiver : 


Which,  if 
verbal,  is  no 


is  voidable  at  his  election  (n) ;  or  tliat  it  contains  p^o^•isions 
against  public  policy  (o)  ;  or  was  entered  into  for  or  with 
reference  to  some  unlawful  purpose  (p).  But  a  contract 
legal  in  its  inception  camiot  be  rendered  illegal  by  matter 
ex  post  facto  (q) ;  although  it  may  be  avoided  by  a  collateral 
and  cotemporary  illegal  agreement  (/■). 

So,  admitting  its  original  validity,  he  may  show  that  it 
has  been  since  avoided  by  having  without  his  concurrence, 
been  altered  by  the  plaintiff  in  a  material  part  («) ;  or  by 
a  waiver  in  writing  duly  signed  by  the  plaintiff  (t),  before 
the  breach  which  is  relied  on  in  the  action.  AVhere  a  parol 
has  been  substituted  for  a  VT.itten  agreement,  no  action  will 
lie  on  the  substituted  agreement  (u) ;  and  it  seems  to  be 
now   well   settled  (x)  that  a  verbal   waiver   of  a  "written 


V.  Turner,  1  Stark.  51  ;  llulcldnson 
V.  Morhj,  7  Scott,  341 ;  Cornfoot  v. 
Fov:lce,  6  M.  &  W.  358 ;  Canham  v. 
Berry,  15  C.  B.  597  ;  actual  fraud  in 
the  agent,  in  respect  to  matters  with- 
in the  scope  of  his  authority  [Cole- 
man V.  Richea,  16  C.  B.  104),  is  the 
same  as  fraud  in  the  principal,  Doe  d. 
WilUs  V.  Martin,  i  T.  R.  39  ;  Wilson 
V.  Fuller,  3  Q.  B.  68 ;  see  1  H.  L.  C. 
615 ;  and  see  National  Exchange  Co. 
V.  Dreiv,  2  Macq.  108,  145. 

(/()   ^Miite  V.  Gaider,  10  C.  B.  919. 

(o)  Vansittart  v.  Vansittart,  4  K.  & 
Jo.  62. 

(p)  Bartlett  v.  Vinor,  Carth.  252  ; 
Lanrjton  v.  Ilwjhes,  1  M.  &  S.  596  ; 
De  Begnis  v.  Armistead,  10  Bing.  107; 
Gas  Li'jht  Company  v.  Turner,  8  Scott, 
609  ;  Eitchic  v.  Smith,  6  C.  B.  462  ; 
Fisher  v.  Bridges,  3  El.  &  B.  642  ; 
and  see  Ewing  v.  Osbaldiston,  2  Myl. 
&  Or.  53  :  and  note,  anything  to 
^s•hic•h  a  Statute  attaches  a  peiialty  i« 
unlawful,  although  not  expressly  pro- 
hibited, <S'.  C.  ;  and  see  Dnlce  of  Ro.c- 
iurgh  v.  Ramsay,  7  Bell's  Ap.  C. 
248  ;  Appleton  v.  Camphell,  2  Car.  & 
P.  347  ;  M'Grerjor  v.  Dover,  dr.,  R. 
Co.,  17  Jur.  21  ;  Tallis  v.  TalUs,  1  El. 
&B.  391;  Taylor  \.  Croidand  Gas  Co. 
10  Exch.   293  :  Jones  v.   Orchard,  0 


C.  L.  R.  1275. 

(5)  Fruser  v.  Hill,  1  Ma^q.  H.  L.  C. 
392  ;  Armstronrf  v.  Armstronr/,  3  Myl. 
&  K.  64. 

()•)  Armstrong  v.  Lewis.  2  Cro.  & 
31.  298  ;  but  an  estate  conveyed  can- 
not be  divested  by  the  existence  of  an 
^lnla^\'ful  purpose  on  the  part  of  the 
gi-antee,  and  fraudulent  misrepresen- 
tation by  him  ;  Feret  v.  HUl,  15  C.  B, 
142. 

(s)  Sxipra,  p.  236. 

[t)  See  Goss  v.  Lord  Nugent,  2  Nev. 
&  M.  28  ;  Harvey  v.  Grabham,  6  Nev. 
&  M.  754,  762. 

(//)  Stead  v.  Davsher,  10  Ad.  &  E. 
57  ;  Goss  v.  Lord  Nugent,  5  B.  &  Ad. 
58,  QQ. 

(x)  Vide  Noble  v.  Ward,  infra ; 
Moore  v.  Campbell,  10  Ex.  323 ;  Goss 
V.  Lord  Nugent,  and  Stead  v.  Daicber, 
vli  supra  ;  Marshall  v.  Lynn,  6  M.  & 
W.  109  ;  but  see  Clark  v.  Upton,  3 
Man.  &,  R.  89,  where  the  purchaser's 
action  was  held  to  be  barred  by  his 
own  application  to  the  vendor  to  re- 
scind the  contract,  and  which  the 
latter  had,  substantially,  though  not 
in  terms,  complied  with  ;  see  too 
Nash  v.  Armstrong,  7  Jur.  X.  S. 
1060  ;  Sug.  164,  16.5. 


REMEDIES   AT   LAW   FOR    nREAC'II   OF   COXTRArr.  <»7| 

agreement   is   no   defenco   at   Law.      For   cxaniplc,   wlicrc;    Chap.  xvii. 
there  was  a  ^vritten  contract  for  tlie  sale  of  goods,  to  be       ^'^\^- 
delivered  witliin  a  spocifii'd  period,  and  tliere  was  a  sulise-  •''-•^•^"c*-- at 

,!,.,.,.„  Liiw,  where- 

qiient  parol  extension  of  tlie  tnne  for  delivery,  it  was  held  tl»"  agreement 
that  the  snbsequent  parol  agi^eement  could  not  operate  writi'"- 
either  as  a  rescission  of  the  written  contract,  oi-  as  creating 
a  now^  contract;  and  tliat  the  seller  might  revert  to  liis 
original  position,  and  sue  on  the  written  contract  (?/).  But 
oven  at  Law^  a  distinction  has  Ijeen  drawn  between  an 
alteration  of  the  contract  by  enlarging  the  time,  and  a  uktc 
dispensation  of  its  performance  at  the  time  stipulated  (c);  and 
it  is  not  clear  that  a  parol  waiver  would  not  be  admissible 
as  a  defence  under  the  Judicature  Act. 

Where  a  right  of  action  has  actually  arisen,  this  can  1)0  dis- 
charged only  by  a  release  under  seal,  or  by  the  acceptance  oi' 
something  by  w^ay  of  satisfaction  (a).  Where  the  contract  is 
under  seal,  there  can  be  no  parol  discharge  before  breach  (6). 

So  the  defendant,  admitting  the  agreement  and  its  breach.  Or  relea.se ;  or 
may  show  that  the  plaintiff  has  executed  a  release  under  ^^*^'*f''^*""'- 
seal ;    or   has    accepted   something   in   satisfaction  of   the 
breach  (c) ;  or  has  already  recovered  damages  in  an  action  upon 
the  agreement  (cZ) ;  or  that  the  action  has  not  been  brought 
wdthin  the  time  allowed  by  the  Statutes  of  Limitation. 

So,  on  the  principle  of  the  maxim  lex  non  cocjit  ad  iui-  Or  the  imi^xs- 

.,.,.,  T     ,  •  1         1  1  •      sibilitv  of  per- 

IJOSioiiia,  where  a  lessor  covenanted  that  neither  he  nor  his  forming  it. 
assigns  w^ould  during  fihe  term,  permit  any  luiilding  to  be 
erected  on  land  fronting  the  demised  property,  and  this  land 
was  under  the  compulsory  proviisions  of  a  subsequent  Act 
taken  by  a  railway  company  who  erected  a  station  thereon, 
the  covenantor  was  held  to  be  discharged  by  the  Act  from 
his  obligations  under  the  covenant  (c). 

(//)    Nohh   V.    Ward,  L.   R.   1   E.\.  668 ;  Btnih-hoii-Toxal,  Mai/or  of,  v. 

117  ;  afifu-med,  L.  E.    2  Ex.  135.  Osi'ahl,  1  El.  &  B.  295. 

(:)  Ojle  V.  £arl  Va»e,  L.  Tt.  2  Q.  B.  (r)  WiUowjhby  v.  Backhouse,  2  B.  k 

275  ;  affiruiud  L.  K.  3  Q.  B.  272.  T^  C.  821,  821 ;  Baylis  v.  Vnhn;  4  Moo. 

{a)  WUlou'jhby  V.  Backhouse,  2  B.  &  P.  791. 

&   Cr.  821,  821 ;  see  Bai/Jis  v.  I'shrr,  {<!)  See  10  BiuL'.  53S. 

4  Moo.  &  P.  791.  (r)  Baihij  v.  Lk  Cnspl'jmj,  L.  IJ.  I 

{h)  Sec  SiKHCc  V.  //cr/?ry.  8  E.Kch,       Q.  B.  ISl. 

n  V  2 


972 


RKMF.niKs    AT    LAW    FOK    BREACH    <>V   (••NTRACT. 


Chap.  XA"I1. 
Section  7. 

Action,  ^\•llen 
restraineil  iu 
]'3qnity. 


(7.)  Ad  ion,  vhcn  rexfmliiptl  la  Equ'if,/, 

It  has  hitherto  Leeii  the  practice  in  Equity  to  resti-aiii  an 
action  at  Law  Avhich  is  inconsistent  with  a  prior  decree 
hetween  the  parties  in  a  suit  for  specific  performance  (/)  ; 
or  an  action  hy  a  Acn(h)r  whose  bill  for  specific  performance 
has  been  dismissed  for  want  of  title  (g) :  but,  in  general, 
the  dismissal  of  the  vendor's  bill  has  not  interfered  with  his 
right  to  bring  an  action  (//) ;  nor  has  it  been  considered 
necessary,  although  not  unusual,  to  state  in  the  decree  that 
the  dismissal  was  without  prejudice  to  the  legal  i-ight  (<"). 
8o,  a  plaintiff  proceeding  at  Law  and  in  Equity  for  the 
same  subject-matter,  has  been  required  in  Equity  to  elect 
between  his  remedies  (/.)  :  and,  if  he  have  obtained  a  decree 
in  Equity,  has  been  restrained  from  proceeding  at  Law :  and 
the  circumstance  of  the  defendant  having  unsuccessfidly 
pleaded  the  decree  as  an  ec^uitable  defence  at  Law  has  not 
precluded  him  from  coming  into  Equity  for  an  injunction  (/) ; 
and,  as  we  have  seen  (m),  a  Court  of  Equity  might,  pending 
a  suit  by  the  vendor  for  specific  performance,  restrain  a 
purchaser  from  bringing  an  action  for  the  deposit  {n) ;  l)ut 
would  seldom  do  so,  except  on  the  terms  of  the  money  being- 
paid  into  Court  (o). 


Where  the  Where  the  (iUestion  has  depended  parth'  on  a  legal  title 

question  ir<  i  -ii  ^    .    "^ .    ^  . 

depend.-*  on  a  the  Lourt  lias  generally  required  the  plamtiti  m  Equity  to 
ablr  tit'k  *^"*"  give  judgment  at  Law  to  be  dealt  Avith  as  the  Court  shall 
direct ;  or,  where  this  cannot  be  done,  has  allowed  the  action 
to  proceed,  but  has  restrained  execution  on  the  judgment 
until  the  question  in  the  suit  has  l)een  determined  (/>). 
Where  the  question  has  been  purely  equitable  the  Court 
would  grant  an  injunction  at  any  stage  of  the  action;  but 


(/)  Reynolds  v.  Nchon,  C  Madd. 
290. 

(rj)  M'Numnra  v.  Arthur,  2  Ba.  &, 
B.  353. 

(/«)  Sug.  pp.  235,  236. 

((■)  See  2  Ba.  &  B.  353. 

{/c)  Infra,  p.  993. 

(/)  Prothcro  V.  Phelps,  25  L.  J.  Ch. 


105. 

(//()  Vide  supra,  p.  949. 

(n)  KM  V.  Nol-es,  11  W.  K  978; 
but  see  Tanner  v.  ^mith,  4  Jur.  310, 
Chan. 

(o)  Tanner  v.  Smith,  ubi  stqyra  ; 
Anneshy  v.  Mug'jridgc,  1  Madd.  593. 

ip)  Seton,  875. 


Ri:>rj;i)!Ks  at  f.aw  khi;   I!);i:a<  h  ,,v  coxtuact.  i)7;j 

lias    long  Ix'cu  ivluctuut   to   iiitt-ill'iv    in    cases   wliciv    ih..-    chai-.  \vii. 
\        ^lilication   lias    been    delaycMl    until    the    eve    of    trial    at    -    ^^ll_ 
\  juaw  (q) ;  and,   if  a  verdict  has   been   oljtaine<I,   the  (.'oiirt 
ha.s  in  general  only  stayed  execution  on  the  judgment  in 
cases  of  positive  fraud,  or  -where  the  plaintiff  at  Law  has 
acquired  an  unconscientious  adN-antage  (y). 

An  injunction  obtained  against  a  purcliaser,  suing  on  the  liij<iii.ii..ii, 
ground  of  Avant  of  title,  was  not  under  the  former  practice  rolvud.''" 
dissolved  until  the  Master  had  reported  on  the  title  (s) ;  and 
under  the  present  practice  will  not  be  dissolved  until  the 
chief  clerk's  certificate  of  sale  has  become  absolute  (/). 

By  the  o(i  &  37  Vict.  c.  GO  (c),  which  will  shortly  come  Effect . if  Uio 
into  operation,  no  cause  or  proceeding  at  any  time  pending  Act'Ts7:7 
in  the  High  Court  of  Justice,  or  before  the  Court  of  Appeal 
is  to  be  restrained  by  prohibition  or  injunction ;  but  every 
matter  of  Equity  on  which  an  injunction  against  the  pro- 
secution of  any  such  cause  or  proceeding  might  have  been 
obtained,  if  the  Act  had  not  passed,  either  unconditionally 
or  on  any  terms  and  conditions,  may  be  i-elied  on  by  Avay  of 
defence  thereto.  Full  powers  are  reserved  to  the  Court  of 
directing  a  stay  of  proceedings  in  any  jiending  cause  or 
matter ;  and  an  order  for  this  purpose  may  in  appropriate 
cases  be  obtained  l)y  motion  in  a  summaiy  way. 

(8.)  General  matters  relating  to  the  action.  Sectica  .^. 

Geueral 

In  an  action  by  the  purchaser  for  non-performance  of  the  matters 
agreement,  the  vendor  can  require  to  be  furnished  with  a  the  action, 
particular  of  all  matters  of  fact  (but  not  of  law),  which  Particulars  of 
the   plamtift   means   to   rely   on   as   constituting   non-per- 
formance (.f) :  but,  if  this  l)e  not  obtained,  the  latter  may 

{q)  Lloyd  V.  Adam.^,  4    K.  &  .To.  (.t)  Sec  CoUett  v.  Thompson,  3  Bcs. 

467  ;  Seton,  877.  &  P.  246  ;  Roherls  v.  Roxvhtnd*,  3  M. 

(»•)    See   Seton,  p.   877,  and   cases  <fe  W.    o43  ;    l)ut  not  particulars  of 

there  cited.  special  damage  alleged  to  be  incurred, 

is)  Church  v.  Lvrje)jt,  1  Pri.  301.  Rctallkk  v.  Ilav.kcs,  1  M.  &  W.  573  ; 

(0  Vide  infra,  Oh.  XXI.,  sect.  ■}.  and  see  Jfodncs  v.  Lml  Lirhjidd,  ft 

("}  Sect.  24,  sub-sect.  5.  I5in.    710.     As   to  the   ^^tatement   ..f 


0<4  REMEDIES   AT   LAW   FOR   BREACH   OF   CONTRACT. 

Chap.  XVI  r.  prove  any  matter  amounting  to  a  breaeli  of  the  agreement ; 

— and  is  not  restricted  by  statements  which  lie  may  previously 

have  made  to  the  vendor  (i/). 

Time,  e.ssen-  At  Law,  time  has  hithei'to  been  treated  as  of  the  essence 

'  '  of  the  contract  (z) ;  so  that  the  delay  of  a  single  day  after 
the  time  fixed  for  the  delivery  of  the  abstract,  oi-  deducing 
and  verifying  a  marketable  title,  or  in  giving  possession  at 
the  time,  specified  (a)  has  given  to  the  purchaser  an  imme- 
diate right  of  action :  nor  can  time,  at  Law,  be  varied  or 
enlarged  Ity  word  of  moutli  (h)  :  and  Avherc  a  time  is  fixed 
for  completion,  and  the  vendor  fails  to  deduce  (c),  and  verify 
a  marketable  title  before  that  time,  or  if,  no  time  being  fixed 
for  completion,  he  deduces  a  defective  title  (d),  and  the 
contract  is  rescinded  while  the  title  remains  defective,  his 
having  a  good  title  at  the  time  of  trial  has  not  been  con- 
sidered a  defence  to  the  action  (e) :  but  if  no  time  has  been 
fixed  for  completion,  the  vendor  has  been  held  entitled  to 
"  a  reasonable  time  "  for  making  out  his  title  (/)  :  and  if, 
in  such  case,  the  purchaser  has  not  applied  for  the  title 
before  bringing  an  action,  it  has  been  considered  sufiicient 
if  the  vendor  could  make  a  good  title  at  the  time  of  trial ; 

l.ut  rule  varied  his  having  had  a  defective  title,  at  the  date  of  the  contract 

by  Judicature  . 

Act,  1873.  benig  treated  as  immaterial  (g).  But  these  points  have  been 
rendered  of  little  importance  by  the  Judicature  Act,  1873, 
which  provides  (Jt)  that  stipulations  in  contracts  as  to  time 

claim  which  a  plaintift' can  be  required  L.  E.  3  Q.  B.  272;  aud  see  Xash  v. 

to  fiu'uitih  under  the  Judicature  Act,  Avmstronrj,  7  Jur.  X.  S.  1060.  ^ 

1873,  see  the  18th  rule  of  i^rocedure  {V)  Marshall  w  Lynn,  6  M.  &  W. 

in  the  schediile  to  the  Act,  and  Rules  109  ;  Slead  v.  Bairher,  10  Ad.  &  E. 

of  Court,  order  IS,  rixle  5.  57;  and  ride  supra,  p.  42j. 

(y)  Bciuire  v.   Tod,  1   Camp.  293;  (r)  Scamrd  v.  H'^Yfod-,  SEast,  198, 

y-    (t  2^     lkci'i>^«»--         «"g-  238;  but  see  Todd  v.  /foff;/art,  202. 

^  ■  1  Moo.  &  M.  222.  (d)  As  to  what  amounts  to  defect 

^e.^-^,^  L..R.(0  r^CP.  6  ^  S  •  (;)  ,S'i(2M-d,  p.  417.  in  title^  vide  supra,  p.  281  et  seq. 

(«)  See  Gedi/e  v.  JDul-e  of  .Montrose,  (e)  See  Dolell  v.  Hv.tchinson,  3  Ad. 

26   Beav.   45  ;    where  the  purchaser  &  E.  355  ;  Bartlett  v.  Tuchin,  6  Taunt. 

was  held  entitled  in  Equity  to  com-  259 ;  Eojoer  v.   Coomhcs,  6  B.   &  Cr. 

pensation  for  the  delay.     As  to  mere  634  ;  Seavxird  v.  Willocl;  5  East.  198 

forbearance  to  insist  on  punctual  per-  (/)  Sansoni  v.  Modes,  8  Sc.  544. 

fomiance,  not  being  an  enlargement  (y)  Thomson  v.  Miles,  1  Esp.  184. 

of    the    time,    vide    supmi,    p.    971  ;  (h)  3U  &  37  Vict.  c.  60,  s.  25,  sub^ 

O'jle  V.  I-:arJ  Vane,  Ti.  R.  2  ').  B.  27."- ;  sect.  7. 


REMEDIES   AT   LAW   FOR   BREACH   OF   CONTRACT.  [\jr> 

or  otherwise,  which  would  not  before  the  passing  of  the    Chap.  xvii. 
Act  have  become  of  the  essence  of  such  contracts  in  a  Court  __!_!ll_!__ 
of  Equity,  arc  to  receive  in  all  Courts  the  same  construc- 
tion and  effect  as  they  would  formerly  have  received  in  a 
Court  of  Equity. 

We  may  here  remark,  that  a  Court  of  Law  may,  under  j:,iuitaljic 
its  general  jurisdiction,  consider  equitable,  as  well  as  legal,  titirrdcLu'cc 
objections  to  the  title  (l).  In  one  case  (/)  where  a  purchaser  ^^  ^'^^'''• 
brought  an  action  to  recover  his  deposit  and  expenses,  it 
was  held  that  the  Court  ought  not  to  consider  Avhethcr  the 
title  was  of  a  doubtful  description,  such  as  a  Court  of 
Equity  would  not  compel  an  unwilling  purchaser  to  accept  ■ 
but  simply  whether  the  vendor  had  made  out  a  good  title 
or  not.  In  a  later  case  of  Jea.kes  v.  WJdte,  where  Uw 
former  case  does  not  appear  to  have  been  cited,  a  majority 
of  the  Court  of  Exchequer  held  that  a  title  wliich,  in 
Equity,  w'ould  be  considered  too  doubtful  to  be  forced  on 
a  purchaser,  was  bad  also  at  Law  (/) :  so,  in  a  still  more 
recent  case,  where  the  title  was  defective  on  equitable 
grounds,  which  were  determined  by  a  Court  of  Law,  the 
purchaser  was  held  entitled  to  rescind  and  to  have  his 
deposit  returned  (»<).  AVhere,  however,  the  vendor's  suit 
for  specific  performance  had  been  dismissed  without  costs, 
and  the  purchaser  brought  an  action  to  recover  his  deposit 
and  expenses,  the  Court  of  Common  Pleas  abstained  from 
deciding  the  case  on  the  ground  that  a  Court  of  Equity 
had  held  the  title  to  be  unmarketable;  and  without 
expressing  any  opinion  as  to  whether  the  test  applied  in 
Jeakes  v.  White  ought  to  be  adopted  in  every  case,  rested 
their  decision  on  the  ground  that  the  title,  being  dependent 
on  a  question  of  fact,  which  it  Avas  impossible  to  regard 
as  reasonably  certain,  ought  not   to  be   deemed   sufficient 

(i)  See  Neaves  v.  Burnuje,  14  Q.  B.  (^)  Bonman  v.  OiUch,  7  Bing.  370  ; 

50i  ;    Forster  v.   Hoggart,  15  Q.  B.  5  Moo.  &  P.  222. 

159  ;  ElUot  V.  Edwards,  3  Bos.  &  P.  (?)  Jeakes  v.    White,  G  Exch.  873  j 

181,  183  ;  Sug.  400  ;  Slmms  v.  Mar.  Martin,  B.,  dlssenticiitc. 

r,/att,  20  L.  J.  450,  Q.  B.  ;  17   Q.  B.  {m)  Stcrcus  v.  Josfl,:,  7  Jur.  N.  H. 

281.  873. 
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UE:\IP:DIES   at   law   for   breach   of   CONTRAfT. 


Chap.  XVII.    as  between  vendor  and  purcliaser  (a).     The  result  of  this 

— ^ —    decision  seems  to  be   that  where  the   title  depends   on   a 

question  of  law,  it  is  open  to  a  Court  of  Law,  in  a 
purchaser's  action  for  the  recovery  of  his  deposit,  to 
pronounce  in  favour  of  the  title ;  although  in  Equity  it 
may  have  been  considered  too  doubtful  to  be  forced  upon 
the  purchaser. 

We  may  i-emark  that  the  opinions  of  cou\'cyancers  are,  of 
course,  not  conclusive  against  tlie  title  (o). 


I'loiidiu^' 
f([uitablc 
defences  a 
LaA\-. 


The  Uonnnon  Law  Procedure  Act,  1851  (p),  authorized 
the  pleading  of  e(|uitable  defences.  The  aim  of  this 
enactment  Avas  to  abolish  the  necessity  of  applications  in 
Kiputy  to  stay  proceedings  at  Law,  and  so  far  as  mere 
jurisdiction  was  concerned,  the  statutory  provisions  were 
amply  sufficient  for  the  purpose.  A  Court  of  Equity, 
however,  does  not  merely  entertain  equitable  defences  ;  by 
the  form  and  Avorking  out  of  its  decree,  it  nicely  adjusts, 
according  to  their  respective  merits,  the  equities  of  the 
different  parties  to  the  suit.  Courts  of  Law  never  possessed 
the  same  machinery ;  and,  for  want  of  it,  could  not  usefully 
exercise  their  new  jurisdiction,  which  practically  became 
restricted  in  its  exercise  to  cases  where  a  Court  of  Equity 
Avould  clearly  grant  a  perpetual  and  iniconditional  injunc- 
tion (q). 

•f:'^  uot  It   is   scarcely  necessary  to   remark   that   the  ]:»ower  of 

ousted  the  ttj.-  i.T  •      i  i        i    n 

jurisdict-ii  of     adjudicatmg  at  Law  on  equitable  deiences   did   not   oust 

Equity.'^  the  concurrent  jurisdiction  of  the  Court  of  Chancery  (r) ; 

but  the  fact  that  a  party  had  relied  on  an  equitable  defence 


(/i)  >Slidinoiis  V.  Htisdtln-',  5  Jur. 
N.  S.  270  ;  5  C.  B.  N.  S.  55 i. 

(o)  Camfidd  v.  Gilbert,  4  Esp.  224. 

{p)  17  &  18  Vict.  c.  125,  s.  83. 

(q)  See  Broom  on  C.  L.  212  ;  Phdps 
V.  Prothero,  16  C.  B.  370;  S.  C.  in 
Equity,  7  De  G.  M.  &  G.  722 ;  and 
see  Gorsuch  v.  Cree,  6  Jur.  N.  S.  1342; 
.Vines  Royal  Society  v.  Marjmiy,  10 
Exch.  489 ;  Davis  V.  Nislett,  10  C.  B. 
X.  S.  7.'i2;  and  see  Nmve  v.  Ai'ci'i/, 


1  Jur.  N.  S.  575  ;  10  C.  B.  328 ; 
where  it  was  held  that  an  equitable 
defence  was  not  a\ailable  in  eject- 
ment. 

(r)  Mat/nay  v.  Mines  Royal  Society, 
3  Drew.  130  ;  Gompertz  v.  Pooley,  4 
Drew.   448  ;  Stexc'art  v.  G.  TF.  R.  Co., 

2  Dr.  &  Sm.  438  ;  affinned,  2  De  G. 
Jo.  k  S.  319  ;  and  see  cases  there 
cited. 
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at  Law  luio-ht,  it  seems,  be  held  to  operate  as  a  waivt-i-  vi   chai..  xvii. 
KiH  riglit  to  proceed  in  Ecpiity  (.s').  .  ^'^^-  ^- 

Under  the  Judicature  Act,  1873  (t),  in  every  civil  cause 
or  matter  conniienced  in  the  Higli  Court  of  Justice,  Law 
and  Equity,  are  to  be  administered  hy  the  Higli  Court  of 
Justice  and  the  Court  of  Appeal,  according  to  rules,  which 
in  effect  make  it  imperative  on  the  Courts  to  grant  to  a 
plaintiff  claiming  an  equitable  estate  or  right,  or  relief  upon 
any  equitable  ground,  or  relief  founded  on  a  legal  right  an<l 
liitherto  only  obtainable  in  a  Court  of  E(piity,  the  same 
relief  as  ought  to  have  been  granted  by  the  Court  of 
Chancery  in  a  suit  properly  instituted  for  the  purpose 
before  the  passing  of  the  Act ;  and  also  to  allow  to  a 
defence,  on  equitable  grounds,  the  same  effect  as  the  Court 
of  Chancery  ought  to  have  given  to  it,  if  relied  on,  by  way 
of  defence  in  such  a  suit. 


(9)  Remedij  by  Mandaiaas  agauist  Railiiuy  Companies, dx.      Section  f. 

When   a   railway   or  other   land-taking   company  ha\e,  ?,irmkmu'? 
under    their    compulsory    powers,    entered    into    a    valid  ^'i^}^^""^ 

"       ^  railway 

statutory   contract   to   take   lands,   the    Court   of  Queen's  coiiipa'nics,  &c. 
Bench,  will,  if  necessary,  enforce  by  mandamus  the  com-  ^^''^"'J'*'""/ 

■^  to  coin]>letc 

pletion    of    the    purchase.      For    instance,    if   before    the  gi-anteti 

pii  •i/NT-Tf.  1  .  .  ajrainst  com- 

cxpn-ation  ot   the   period   {v.)  hunted   for   the   exercise   of  pany  which 
their  compulsory  powers,  they  have  served  the  usual  notice  noticrto\akv 
on  the  landowner,  and  then  fail  to  proceed,  he  may  thus  ^^^'^  '' 
summarily  compel  an  assessment  of  value  by  jury;   and 
this  even  after  the  expiration  of  the  limited   period ;    at 
least  if  he  have,  within  that  period,  served  them  with  notice 
of  his  desire  to  have  the  price  ascertained  by  a  jury  (p:) :  and 

(*■)  Terrell  v.  H'Kjgs,   i  Jur.  N.  S.  (,t)    See   Rey,   v.  Birniiiujlutni  und 

41  ;    1  De  G.  &  Jo.  38;  Stcirart  v.  Oxfm'd  Junction  R.  Co.,  15  Q.  B.  634, 

G.  W.  R.  Co.,  iibi  siq^ra.  G46  ;  affimied  iu  Exch.  Ch.  ib.  6i7  ; 

(0  36  &  37  Vict.  c.  66,  sect.  24.  and  see  Pinchin  v.  London   ct-  Black- 

(«)  Viz.,  three  years,  unless  a  difi'e-  vail  R.  Co.,  5   De  G.  M.  &  G.  So], 

i-cnt  period  is  specified  in  the  special  864.     And  see  Rcj.  v.  Irish  •*>'.  W.  R. 

Act.     SeeL.  C.  C,  Act,  s;  120.  Co.,  13  Ir.   L.  R.  110.     It  ha'«  been 
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Chap.  XVII.    an  action  for  mandamus  will  lie,  even  thoiigli  no  actual 
.    damage  may  have  been  sustained  (?/). 


or  has  uot 
entered  into 
an  agreement 
with  the  land- 
owner ; 


As  we  liave  abeady  seen  (z),  the  service  of  a  notice  to 
treat  by  a  railway  company,  though  not  of  itself  con- 
stituting a  contract  (a),  creates  a  quasi-relation  of  vendor 
and  purchaser,  which  is  binding  on  both  parties  (h) ;  but 
the  notice,  if  not  acted  on  by  the  company  within  a 
reasonable  period,  may  be  treated  as  abandoned  (c).  Until 
the  terms  have  been  agreed  upon  between  the  landowner 
and  the  comj)any,  or  the  price  has  been  fixed  by  arbitration, 
there  is  no  contract  which  is  capable  of  being  enforced  in 
Equity  ((/)  ;  and  in  such  a  case  the  proper  remedy  of  the 
landowTier  is  by  mandamus  to  compel  the  company  to 
proceed  with  the  other  steps  directed  by  their  Act.  So 
soon,  however,  as  the  price  is  ascertained  the  agreement  is 
complete,  and  if  broken,  the  ordinary  remedies  for  a  breach 
are  available  (^). 


or  where  the 
price  is  to  be 
settled  by 
arbitration  ; 


If,  after  the  usual  notice  by  the  company,  the  landowner 
desire  the  price  to  be  settled  Ijy  arbitration,  and  the 
reference  prove  abortive,  owing  to  the  non-appointment  of 
an  umpire,  the  landowner  may,  after  the  time  has  expired 
within  which  the  Board  of  Trade  can  make  an  apjDointment, 
apply  for  a  mandamus  to  compel  an  assessment  by  jury  (/). 
So,   where   the   price   is   to   be   settled    by   arbitration,  a 


held  that  a  company  cannot  under 
the  L.  C.  C.  Act,  s.  7,  buy  up  a 
lessee's  interest  without  also  pur- 
chasing the  estate  of  the  reversioner ; 
Leffg  V.  Belfast,  ttr.,  Ji.  Co.,  13  Jr. 
L.  E.  124,  11.  ;  Hcf/.  v.  London  d-  iV. 
W.  R.  Co.,  18  Jur.  99.3  ;  3  E.  &  B. 
443.  Costs  refused  where  the  sum 
assessed  by  the  jury  was  less  than  the 
price  previously  offered  by  the  com- 
pany ;  Refj.  V.  Waterford  and  Limerich 
R.  Co.,  13  Ir.  L.  R.  272.  See  noAv  as 
to  the  appointment  of  surveyor  under 
the  85th  section  of  the  L.  C.  C.  Act, 
30  &  31  Vict.  c.  127,  s.  36,  and  rule 
siiprd,'\^.  625. 


(//)  Fotherly  v.  Metvop.  R.  Co.,  L.R. 
2  C.  P.  188. 

[z)  Vide  snprd,,  pp.  210,  214. 

(rt)  See  and  consider  Haijnes  v. 
Ilai/ncs,  1  Drew.  &  Sni.  426. 

(I)  See  Marquis  of  Salishurij  v. 
G.  N.  R.  Co.,  3  El.  &  B.  443. 

((')  Richmond  v.  North  London  R. 
Co.,  L.  R.  5  Eq.  352. 

((/)  See  Ilaynes  v.  Ilayntg,  uli 
supra;  Re  Arnold,  32  Bear.  591,  and 
vide  supra,  p.  210  ;  Sug.  79,  SO. 

(c)  Harding  v.  Mdrop.  R.  Co.,  L.  R. 
7  Ch.  Ap.  154. 

(/  In  re  The  South  York--<hir<,  H'.. 
/.'.  Co.,  14  Jur.  1093. 
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mandamus   will   be   granted   to   compel   the   company,   at   chai).  xvii. 
their  own  expense,  to  take  up  the  award  (7).  ^''■''■^'  "'• 

So  where  a  company,  not  being  a  raihvay  company  (h),  «>■  where  the 
within  the  limited  period,  enter  upon  land  under  the  80th  hreS..-.l 
section  of  the    Lands  Clauses    Consolidation  Act,  making  Li'cWs 
the  deposit  and  giving  the  liond  required  by  that  section,  t'onKoli.luti.m 
and  retain   possession   until   after   the   expiration   of  that 
period,  the  landowner  may,  and  it  rests  with  him  to,  take 
steps  to  have  the  amount  of  compensation  settled  under 
the  G8th  section  :  he  is  to  state  what  sum  he  claims ;  and 
if  the  comj)any  within  tw^enty-one  days  enter  into  a  written 
agreement  to  pay  that  sum,  the  question  of  compensation 
is  settled ;  but  if  they  dispute  the  amount,  it  is  then  to  hn 
settled  by  arbitration ;  or,  if  the  owner  gixe  notice  of  his 
wish  to  have  a  jury,  then  l>y  a  .jury,  which  the  company- 
are  required  to   summon  within  tw^enty-one   days,  and  in 
default  thereof  are  liable  to  pay  the  sum  claimed  (<) ;  or  he 
may  sue  them  upon  the  bond.      We  may  remark  that   a 
bond  conditioned  for  payment  "  at  any  time  hereafter,"  is 
not  a  proper  bond  Avithin  the  Act  (/.). 

In  the  case  of  a  railway  company  entering  upon  lan<l 
under  the  85th  section,  the  surveyor  must  now  be  appointed 
by  the  Board  of  Trade  and  not  by  two  justices,  and  the 
company  are  to  give  not  less  than  seven  days'  notice  of 
their  intention  to  apply  to  the  Board  for  his  appointment ; 
the  valuation  is  to  include  compensation  for  all  damage, 
so  far  as  it  can  be  estimated,  to  be  sustained  by  the  exercise 
of  the  statutory  powers ;  and  the  sureties  to  the  bond  are 
to  be  approved  by  the  Board  of  Trade,  after  hearing  the 
parties  instead  of  by  two  justices  (/). 

And  even  where  there  has  been  neither  notice  given  nor  Mandaimis 

1  n        T    J       r  i.        i.*  to  comi'letej 

entry  made,  the  Court,  ni  cases  where  the  duf)/  ot  constructnig  ij,,^.  .^„,, 

((/)  iiVy.  V.  ,s'.  Ba-on   IL  Co.,  15  Jur.  Jur.  ^U  ;  16  Q.   B.  249  ;  Barhr  v. 

464.  N.  L.  R.  Co.,  2  De  G.  &  S.  55. 

[h)   As   to   which    see    next   para-  {k)  Cotter  v.  Mdrop.  R.  Co.,  10  Jur. 

graph.  N.  S.  1014. 

(/)  See  Doc  v.  M  Staff.  R.  Ok,  I.j  '    (/)  30  &  31  Vict.  c.  Ul,  s.  .3(J. 
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^'sStiSi^'"'    *^^*^  ^"^^  ^'"^  imposed  upon  the  company,  will,  upon  tlie  appli- 
-— cation  of   a  landowner  over  Avhose  land  the  line  is  to  be 

make  neces-  i      /     n       1. 1  i    i       i 

sary  pur-  niadc  {111),  although  he  be  a  shareholder  (/;),  compel  the  com- 

^  ^^^  pany  to  proceed  to  complete  their  railway,  and  to  purchase 

the  necessary  land  for  the  purpose  (o) :  and  the  near  expira- 
tion of  the  time  limited  for  the  compulsory  purchase  of  land, 
is  no  answer  to  the  application,  unless  it  be  shown  that  there 
is  not  time  to  take  the  necessary  steps  to  entitle  the 
company  to  the  requisite  land  (p) :  nor  is  it  sufficient  to 
show  that  the  company  have  no  funds  in  hand  (7).  But  the 
application  will  be  refused  if  the  company  show  their  actual 
inability  to  construct  the  line  (/•) ;  and  it  has  been  decided 
that  the  words  connnonly  inserted  in  the  special  Acts  "  it 
shall  be  laAvful,  kc.,''  are  merely  permissive  and  not 
obligatory  (s).  And  the  Court  will  not  thus  interfere 
against  commissioners  under  a  public  Act  (t). 

The  Connnon  Law  Procedure  Act,  1854  (a),  introduced  a 
novelty  in  the  shape  of  an  action  for  a  mandamus  "  to  fulhl 
any  duty  in  the  fulfilment  of  which  the  plaintiff  is 
personally  interested;"  but  this  new  mode  of  procedure, 
which  has  seldom  been  resorted  to,  has  been  held  to  apply, 
not  to  the  enforement  of  a  duty  arising  out  of  a  personal 
contract,  as,  c.  [/.,  an  agreement  to  grant  a  lease,  but  only  to 
cases  where  a  writ  of  mandamus  might  previously  have  been 
obtained.  In  such  cases  the  Statute  has  facilitated  the 
remedy ;  and  has  also  extended  to  the  other  superior  Courts 
of  Law  a  jurisdiction  which  had  exclusively  belonged  to  the 
Court  of  Queen's  Bench  (./;). 


Actiou  of 
inaiidanius. 


(//i)  Jieff.  V.  yorl:  N.  <f-  U.  R.  Co., 
20  L.  J.  503. 

(/()  R((j.  V.  Aidhtrgale,  Ac,  ]{.  Co., 
1 5  Jur.  993. 

(0)  liefj.  V.  Yorl:  X.  <0  D.  It.  Co., 
20  L.  J.  503. 

(li)  Raj.  V.  Yorl.  A'.  cL-  li.  R.  Co., 
20  L.  J.  503. 

i'l)  Rt'j.  V.  Lanc((,i/ri re  uint.  Yorl-- 
skh-e  R.  Co.,  20  L.  J.  50r. 

()•)  See  Rcrj.  v.  Ureat  Wcd^rn  R. 
Co.,  1  El.  &  B.,  774 ;  O'mU  Wcsttrn 
R.  Co.  V.  7?f(/.,  1  El.  k  B.  874. 


(.s)  York.  <(•  .V.  M.  R.  Co.,  V.  Ruj., 
1  El.  &  B.  858  ;  and  see  Edinhuryh, 
Perth  tO  Dundee  R.  Co.  v.  Phil/p,  3 
Jiir.  N.  S.,  249. 

(0  Reg.  V.  Commissioners  of  Woods 
<ind  Forests,  15  Q.  B.  761. 

(<i)  17&  18  Vict.  c.  125,  s.  68. 

(.'•)  Benson  v.  PauIJ,  2  Jur.  N.  S. 
425  ;  6  E.  &  B.  273  ;  see,  too,  Wodc- 
house  V.  Farehroihcr,  5  E.  &  B.  277  ; 
Wood  V.  Copper  Miners  Co.,  1 7  ('.  B. 
561  ;  Clerk  V.  Luarie,  1  Hurl.  &  N. 
452. 
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CHAPTER  XVITT,  ci.m..  xmk. 

AS  TO  SPEOTFTC  PERFORM AXfE. 

1.  MdffovR  rchi/'nif/  lo  iJ/e  jur !>((](<■( ion  (leapynlhi. 

2.  B)/  v'hom  specific  p/^rforman re  riui;i  he  e,)  forced. 
o.  Against  whom  it  may  he  enforced. 

4.  As  to  the  parties  to  the  suit. 

5.  As  to  the  hiU,  or  statement  of  cornpJaint. 

0.  As  to  the  former  mode  of  proceeding  hy  da  im  inider  the 
Orders  of  April,  1850,  and  as  to  special  cases  under  13  <{•  II 
Vict.  c.  85. 

7.  As  to  how  the  'phiintif's  case  may  he  sustained  in  thr 
ahsenceofa  luritten  agreement— fraud — ^])«  rt-j^erformance — 
admission  hy  defendant  of  parol  agreement — parol  varia- 
tion of  written  agreements. 

8.  As  to  grounds  of  defence  negativing  plaintiff's  'right  to 
specific  performance  except  with  a  variation  of  the  original 
agreement ;  viz.,  fraud — mistake — surprise — misrepresenta- 
t ion — unfulfilled  promise — parol  variation,  d-c. 

0.  As  to  grounds  of  defence  negativing  in  toto  plaint{f's 
right  to  specific  imrformance ;  viz.,  personal  incapacity — 
nature  of  contract,  of  fraud,  d-c,  d'C,  attending  H.-^ 
execution — matters  relating  to  the  estate — title — or  con- 
sideration— plctint{f's  conduct,  dr.,  after  contract — election 
of  other  remedy. 

10.  As  to  the  proceedings  in  the  suit;  viz.,  ^payment  of 
purchase-money  into  Court — reference  of  title  a7id  proceed- 
ings thereon — decree  for  'plainHf- — conveyance — decree  dis- 
miasing  hill. 

11.  As  to  costs. 

(1.)  The  primary  (and,  until  recently,  the  only)  relief  to  be      Section  l. 
obtained  in  Equity  for  the  non-performance  of  the  contract,  Specific 
is  a  decree  for  specific  performance.     At  one  time  there  was  ^^  "rmance. 
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Chap.  XV 
Sect.  1, 


the  pi'imar 
renied}'  in 
Equity. 


III.  a  floating  idea  in  the  profession  that  the  Court  might, 
under  its  general  jurisdiction,  award  compensation  for  non- 

y  performance,  in  the  event  of  the  primary  relief  failing. 
Possibl}',  the  power  of  granting  such  subsidiar}^  relief  may 
he  inherent  in  the  Court  («),  but  if  so,  the  whole  current  of 
modern  authorities  is  against  its  exercise  (/>) ;  nor,  in  cases 
prior  to  Lord  Cairns'  Act,  did  it  make  any  difference  that 
compensation  was  sought  not  against  the  owner  of  the  estate, 
but  against  a  person  who  falsely  assumed  authority  to 
sell  (c) :  nor,  except  under  any  special  circumstances,  would 
a  prayer  in  the  alternative  for  the  return  of  the  deposit 
prevent  the  dismissal  of  the  bill  (d). 


As  to  dama- 
ges under 
Lord  Cairns' 
Act. 


Now  under  Lord  Cairns'  Act  (e),  whenever  the  Court  has 
jurisdiction  to  entertain  a  suit  for  specific  performance,  it 
may,  in  its  discretion,  award  damages  to  the  party  injured, 
either  in  addition  to,  or  substitution  for,  the  primary  relief ; 
such  damages  to  be  assessed  as  the  Court  shall  direct.  But 
this  enactment,  which  has  been  held  to  be  merely  prospec- 
tive (/),  has  not  enlarged  the  jurisdiction  of  the  Court,  so  as 
to  enable  a  plaintilf  to  sue  in  Equity,  as  at  Law,  merely  for 
damages  for  breach  of  contract.  Except,  therefore  in  cases 
where  before  the  Act  the  Court  had  jurisdiction  to  entertain 
a  suit  for  specific  joerformance,  it  will  not  award  damages  (g). 
The  te.st  to  be  applied  in  each  case  is  whether,  at  the  date  of 
the  filing  of  the  bill,  the  plaintiff  had  or  had  not  a  good  title 
to  the  primary  equitable  relief  (A).  If  he  had,  then  it  is 
immaterial  that,  in  the  interval  before  the  hearing  of  the 
suit,   the    contract    has  become  incapable    of  sj)ecific    per- 


(rt)  See  Nelson  v.  Bridges,  2  Beav. 
239  ;  and  Sug.  233. 

{h)  Todd  V.  Gee,  17  Ves.  273  ; 
Sainslury  v.  Jones,  5  Myl.  &  Cr.  1, 
see  p.  3  ;  Williams  v.  Ilifjden,  1  C. 
P.  C.  500. 

((•)  Sainshur>j  v.  JmieK,  5  ^ly].  & 
Cr.  1. 

((/)  Kendall  v.  Bed-df,  2  Pais.:.  & 
:M.  90,  91. 

(e)  21  &  22  Vict.  c.  27,  sect.  2. 
See  as  to  damages  in  suits  for  injunc- 


tion, siif/va,  p.  770. 

(/)    WicJcs  V.  Ifinif,  Johns.  380. 

(<j)  Rurjcrs  V.  ChalUs,  6  Jur.  K  S. 
334 ;  27  Beav.  175 ;  Chinnoch  v. 
Bainshvrii,  6  Jur.  N.  S.  1318  ;  and 
see  Hindlcy  v.  Emery,  L.  R.  1  Eq.  52  ; 
Middlelon  v.  Ma/jnay,  2  H.  &  M.  233, 
236  ;  Leivers  v.  Earl  of  Shaftesbury, 
L.  R.  2  Eq.  270;  Scott  v.  Eaijmcut, 
L.  R.  7  Eq.  112. 

(h)  See  Fer'juson  v.  Wlhon,  L.  It. 
2  Ch.  Ap.  77,  88,  91. 


AS  TO   SPECIFTO   PERFORMANCE.  Qgg 

fonnaiicc;  as,  c.  (/.,  where  a  lease,  or  patent  (Z),  the  suhject-  rhai..  xviir. 
matter  of  the  contract,  has  expire<l.     If,  on  the  other  hand,        ^''^^-  ^• 
the  plaintiff,  at  the  time  of  filing'  liis  hill,  had  no   equity 
to  liave  the  contract  enforced— as  wliere  its  suhject-matter  is 
such  that  tlio  decree  of  the  Court  wonhl  not  operate  upon 
it — the  Act  has  no  application  (/•). 

It  is  always  matter  of  discretion  witli  tlie  Court,  The  exerfise 
whether  it  will  award  damages  under  the  Act,  or  leave  tm^'mT'^'"'' 
the  plaintiff  to  recover  them  at  Law  (/)  :  Init  therci  is  a  il'st^rctionary, 
growing-  disinclination  to  remit  a  plaintiff'  to  liis  legal 
remedies  if  adequate  relief  can  be  given  in  Equit}^ ;  and,  in 
appropriate  cases  falling  Avithin  the  Statute,  damages  mIII 
be  awarded,  even  though  not  specially  asked  for  by  tlie 
bill  («i.) ;  but  not  after  a  decree  for  specific  performance  has 
been  made,  unless  a  supplemental  bill  is  filed  for  the 
purpose  (v).  An  inquiry,  hoAvever,  Avill  not  be  directed 
where  no  special  injury  is  alleged  and  proved  (o) ;  or 
where  the  injury  is  too  trivial  to  evoke  the  interference  of 
the  Court  (^j).  In  such  cases  the  dismissal  of  the  bill  is 
without  prejudice  to  the  plaintiff's  right  to  bring  an 
action  (q).  Even  where  the  Court  has  power  to  grant  the 
primary  equitable  relief,  it  will  not  always  restrain  the 
plaintiff  from  suing  at  Law  for  damages,  if  the  action  and 
suit,  though  arising  out  of  the  same  transaction,  are  fui' 
different  objects;   as  c.[/.,  Avhere  B.  failed  to  perfoi-m  liis 

(/)  See  Davenport  v.  Rylands,  L.  11.  (//;)  Catton  v.  Wjld,  32  Beav.  26G  ; 

1  E(i.  302  ;  case  of  injunction  to  stay  see  Curriers'  Co.  v.  Corhett,  2  Dr.  & 

infringement  of  i:)atent.  Sm.  355  ;     Ladij  Stanky  of  Ahhrlei/ 

{k)  See  Lord  Cairns'  judgment  in  v.  Earl  of  Shrewtshiiry,  uhi  supru. 
Ferguson  v.    Wilson,  uhi  supra  ;  and  [n)   Corporation  of  llijtlie  v.  East, 

see  Soames  v.  Ed[/e,  John.  669  ;  Norris  L.  K.  1  Eq.  620. 
V.  Jackson,  1  J.  &  H.  319  ;  Darhcy  v.  (o)  Chinnock  v.  Marchioness  of  Ely, 

Whittakcr,   4  Drew,  134  ;    Crampton  2  H.  &  M.  220  ;  reversed  on  other 

V.  Varna  R.  Co.,  L.  R.  7  Ch.  Ap.  562,  grounds,  11   Jur.  N.    S.    329  ;    Mid- 

where  the  plaintiff  had  a  mere  money  dkton  v.  Ma[/nay,  2  H.  &  5f.  233. 
demand  which  he  sought  to  enforce  {p)  Clarke  v.   Clarke,  L.  K.   1  Ch. 

under  cover  of  a  suit  for  specific  per-  Aji.  16. 
formance.  ('/)   Rohson  v.   Wldttingham,   L.   K. 

(I)  Durell  V.  Prilrhard,  J..  R.  1  Ch.-  1    Ch.  Ap.   442  ;    and  see  Clarke  v. 

Ap.  244  ;  Lady  Stanley  of  Akkrley  \.  C'orke,  vbi  supra. 
Earl  of  Shrcu-^hin-y,  L.  E.  19  E<i.  616. 


OS  4 


AS   TO    SPECIFIC    PERFORMANCE. 


(hap.  xviii,  contract  Aviili  A.,  it  was  held  that  A.,  pcncUng  a  suit  for  th(> 

'  cancellation    of  the    l)ills   of  <'Xchango   "whieli  formed   the 

consideration  for  the  contract  and  for  an  injiniction,  might 
also  sue  at  Law  for  damages  for  breach  of  the  contract, 
which  conld  not  have  been  sj)ecifically  enforced  (v).  The 
right  to  damages  may  be  forfeited  by  the  plaintiff's  own 
laches  (.s-). 


TTow  the 
damages  art 
assessed. 


The  amount  of  damages  may  he  assessed  by  the  Court 
itself  either  with  or  without  a  jury,  or  by  a  Court  of 
( ;ommon  Law  at  Nisi  Prius  or  at  the  Assizes,  or  before  the 
Sheriff,  or  (as  was  the  usual  practice  in  suits  for  specific 
performance)  may  be  ascerfained  V)y  an  inquiry  in 
Chambers  (f).  AVhere  the  damages  arc  to  l)e  assessed 
before  the  Court  itself,  or  to  be  ascertained  in  Chambers, 
the  defendant  may,  on  taking  out  a  summons  for  the 
purpose,  pay  a  sum  into  Court  in  respect  of  the  damages ; 
and  if  the  sum  paid  in  exceeds  the  damages  awarded,  the 
plaintiff,  as  a  general  rule,  must  pay  the  costs  of  the  trial  on 
inquiry  (?/). 

The  equitable  jurisdiction  to  award  relief  by  way  of 
damao-es  is,  apparently,  not  enlarged  by  the  Judicature  Act, 
1878  («)  ;  but  the  probable  result  of  the  working  of  the  Act 
will  be  that  in  all  actions  for  specific  performance,  where  the 
plaintiff  fails  to  make  out  a  case  for  the  primary  relief,  the 
Chancery  division  of  the  High  Court  will  award  him  such 
damages  as  he  would  be  entitled  to  recover  in  an  action  for 
breach  of  contract ;  and  that  in  granting  this  secondary 
relief,  mere  technicalities  in  the  form  of  the  proceeding  will 
be  disregarded. 

Only  awarded        The  statutory  remedy  by  way  of  damages  being  merely 

when  a  suit  .  •,ii  ^^    c  •  i   -         i 

for  specific         subsidiary  to  the  primary  equitable  relief,  it  is  only  necessary 

wouhUk"*^'^       to  consider  in  what  cases  a  suit  for  specific  performance  will 

lie.     The  jurisdiction,  we  may  premise,  is  purely  equitable. 


Whether 
equitable 
jurisdiction  as 
to  damages 
enlarged  under 
the  new  pro- 
pp(hire. 


(?•)  Anrjlo-Danuhian  Co.  v.  Rorjcrson, 
L.  R.  4  Eq.  3. 

(.?)  Lancaster  v.  Dc  Trafford,  8  Jur. 
N.  S.  873  ;  Collxm  v.  .Stutleij,  7  W.  E. 


710. 


(<)  See  21  &  22  Vict.  c.  27,  ss.  3,  (3. 
((')  See  Ord.  XLL,  40. 
(x)  36  &  37  Vict.  c.  6*5. 


AS   TO   SrKCIFIC   PKI;K()1;MAN0E.  ;),<^-, 

Thus,  the  Court  of  Review  (or  now  the  ("uurtof  BrtukiupLcy)  Chai..  xviir. 

cannot  enforce  specific  performance  against  a  purchaser  who    _^th 

has  not  expressly  submitted  himself  to  the  jurisdiction  (v/) : 
nor,  perhaps,  even  against  one  who  is  willing  so  to  suhmit 
himself  (z). 

The  principle  by  Avhich  Courts  oi"  Eipiity  ha\-e  professed  T"a<l'--'i»--icy 
to  be  guided  in  decreeing  specific  performance  of  a  contract  priidpK 
for  purchase,  is,  that  damages  at  Law   may  not,  in   the  peSnS"f 
particular  case,  aftbrd  a  complete  remedy  (a) :    they  will,  ''*^^^'''-''- 
therefore,  decline  to  interfere  if  the  subject-matter  of  the 
contract  be  such  that  both  vendor  and  purchaser  would  be 
reimbursed  by  damages  ;  as  on  an  ordinary  (6)  agreement 
for  the  sale  of  stock  (r).     In  the  case  of  land,  the  purchaser's 
right  to  sue  can  seldom  if  ever  be  questioned  upon  this 
ground  ;  for  the  land  may,  to  him,  have  "  a  peculiar  and  special 
value  "  (d). 

The  jurisdiction,  however,  is  not  confined  to  contracts  for  The  jnrisdic 
the  sale  of  an  interest  in  land;  for  although  the  Court  will  noT^onfin'er'' 
seldom  interfere  in  respect  of  chattels,  partly  because   of  Jor?a"le  of' 
their  fluctuating  value,  and  partly  because  damages  at  Law  ^-'^"^  '■ 
are  a  sufficient  remedy  for  a  breach  of  contract,  yet,  where  it 
is  shoAvn  that  damages  are  not  an  adequate  compensation, 
the  principle  on  which  the  Court  decrees  specific  performance 
is  just  as  applicable  to  a  contract  for  the  sale  of  chattels  as 
to  a  contract  for  the  sale  of  land.     Thus  a  contract  for  the 
sale  of  articles  of  unique  character,  as  rare  china  (e),  may  be  but  may 
enforced  ;  so  too,  it  is  conceived,  where  the  chattels  can  only  chattels  !* 
be   advantageously   procured    from   the    person   who    has 

{//)    Re  parte   C'litts,   3    Dea.    242,  see  cases  cited  ;«/yv),  p.  9SG  ;  Dolont 

overruling  Ex  jmrte  Gould,  1  G.  &  J.  v.   Rothseldld,    1    Sim.    &    St.    590  ; 

231  ;  Ex  parte  Sidehotham,    3    D.    &  Ponlcij  v.  Budd,  14  Beav.  34. 

C.  818;  and    Ex  parte  Barrington,  4  (c)   Cvd  v.  Ruttcr,  1  P.  Wins.  jj/O  ; 

D.  &  C.  461.  1  Wh.  &  T.  L.  C.  4th  edit.  786  ;  Nut- 
(z)  See  Ex  p)arte  Bennett,  10  A^es.  hromi  v.  Thornton,  10  Ves.  150,  161. 

382.  {d)  1  Sim.  &  St.  610. 

[a)  See  Adderley  v.  Dixon,  1   Sim.  (e)    Falcke   v.   Gray,  4  Drew.  651, 

&  St.   610  ;  Paris  C.   Co.  v.  Crystal  658  ;  and  see  Pusey  v.  Piisey,  1  Vern. 

Palace  Co.,  1  Jur.  N.  S.  720.  273  ;   Dale  of  Somerset   v.    Coolsoii, 

(h)    As    to    what    special    circum-  3  P.  Wms.  390. 
stances  will  affect  the  general  rule, 

vor..  IT,  E  E 
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Chap.  XVIII. 
Sect.  1. 


or  railway 
shares ; 


contracted  to  sell  them.  Thus,  a  contract  for  the  sale  of  a 
barge  (/)  has  been  enforced  ;  so  of  a  patent  {(j) ;  so,  of  the 
p-oodwill  of  a  business,  where  it  is  sold  in  connection  with 
the  property  (/t).  The  Courts  of  Law  now  have  power  to 
order  specific  delivery  of  the  chattels  or  goods  sold  {l)\  but 
this  has  not  ousted  the  jurisdiction  of  a  Court  of  Equity  (/•)• 

So,  although  an  agreement  for  the  transfer  of  stock  will 
not  be  enforced  {I),  yet,  in  the  case  of  shares  in  a  railway 
or  other  public  company,  which  are  limited  in  number,  and 
not  always  to  be  had  in  the  market  {rii),  specific  performance 
may  be  decreed  (/i)  ;  even  though  nothing  has  been  paid 
upon  them,  and  there  is  no  pecuniary  consideration  for  the 
transfer  (o) :  and,  in  one  case,  where  the  deed  of  settle- 
ment of  a  joint-stock  company  provided  that  no  shareholder 
should  be  at  liberty  to  transfer  his  shares,  except  in  such 
manner  as  the  board  of  directors  should  sanction,  specific 
performance  of  a  contract  for  the  sale  of  shares  was  deci^eed, 
notwithstanding  the  refusal  of  the  directors  to  allow  the 
transfer  (jj) ;  and  the  fact  of  a  call,  of  which  the  purchaser 
has  no  notice,  having  been  made  at  the  date  of  the  purchase, 
does   not  invalidate    the   contract  {q).     If  the   shares   are 


(/)  Charlnrjhouklv.  Curtis,  21  L.  J. 
Ch.  541. 

{g)  Coquet  V.  Gibson,  33  Beav. 
557.  As  to  chattels  generally,  and 
the  distinction  between  contracts  and 
trusts,  see  Pooley  v.  Budd,  14  Beav. 
34  ;  Pollard  v.  Clayton,  1  Jur.  N.  S. 
342,  V.-C.  W. 

(h)  Barley  v.  Whiitaher,  4  Drew. 
134;  and  see  Cooper  v.  Hood,  26  Beav. 
293. 

(/)  See  the  Common  Law  Pro- 
cedure Act,  1854,  17  &  18  Vict. 
c.  125,  s.  78  ;  and  the  Mercantile  Law 
Amendment  Act,  19  &  20  Vict.  c.  97, 
s.  2. 

(k)  See  Falcke  v.  Gray,  uhi  supra. 

(?)  Cud  V.  Rutter,  uhi  supra  ;  but 
a  contract  for  the  sale  of  an  annuity 
payable  out  of  the  dividends  of  stock 
may  be  enforced.     See  Withy  v.  Cottle 


I  Sim.  &  Stu.  174  ;  1  Turn.  &  R.  78. 
{m)  See    Duncuft   v.    Albrecht,    12 

Sim.  189  ;  affirmed,  199. 

(n)  Shaio  V.  Fisher,  2  De  G.   &  S. 

II  ;   Wynne  v.  Price,  3  De  G.  &  S. 
310. 

(o)  Cheale  v.  Kemcard,  3  De  G.  & 
Jo.  27. 

(p)  Poole  V.  Middleton,  29  Beav. 
646. 

(q)  Hawkins  v.  Maltby.  L.  E.  3 
Ch.  Ap.  188,  reversing  V.-C.  W., 
L.  R.  4  Eq.  572.  See  this  case  as  to 
the  right  of  the  original  vendor  to 
enforce  specific  performance  against  a 
sub-purchaser,  where  there  has  been 
a  series  of  successive  sales  and  pur- 
chases ;  but  in  a  case  in  Ireland, 
Shejypard  v.  Murphy,  Ir.  Rep.  1  Eq. 
490,  specific  performance  has  been 
refused  in  such  a  case  on  the  ground 
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bought  through  a  brokei-,  tlie  purchaser  takes  subject  to  tli.'   cha],.  x\ii  i. 
established  usages  of  the  stock  exchange  (/•).  '^''''^-  ^■ 


Before,   however,   the    Court   will    decree    specific    per-  ^Vhe^et^aILa 
formance    of    a    contract     to    take    shares,    it    must 
conclusively     shown     that     the     remedy     at     Law     is  '^^'"'-■'ly 
inadequate  (s). 


1        ges  would  he 
'3G    an  inadcfiuatf 


The  fact  of  the  land,  the  subject-matter  of  the  contract,  Where  the 
being  out  of  the  jurisdiction,  is  no  bar  to  the  suit,  if 
parties  are  subject  to  the  jurisdiction  of  the  Court  (t). 


tiou. 


A   vendor   has   a   mere   pecuniary   demand    against   his  On  ground  of 
purchaser  who  refuses  to  complete,  which  may  be  enforced  remedy'*^  "^ 
by  an  action  at  Law.     If  the  conveyance  has  been  executed,  y^ndor  want- 

.  ,  ing  only 

he   may  in  such   an   action  recover  the   whole  purchase-  pm-chase- 

.j,  ,  ,  ,     1     1        1  T        money,  may 

money ;  ii  no  conveyance  has  been  executed,  he  has  the  sue  in  Equ'ity. 
land,  and  may  recover  the  difference  between  the  price 
^•reed  upon  and  the  estimated  price  on  a  resale ;  and,  in 
either  case,  any  special  damage  which  he  may  have 
sustained  by  reason  of  the  breach.  His  case,  therefore,  is 
not  one  in  which  the  relief  at  Law  is  inadequate ;  but 
upon  the  principle  of  affording  mutual  remedies,  the  Courts 
liave  nevertheless  entertained  a  vendor's  bill  (?'.),  in  every 


of  want  of  privity  of  contract  between 
the  vendor  and  sub -purchaser.  See 
too,  GrisseU  v.  Briatowe,  L.  E..  3  C.  P. 
112  ;  Davis  v.  Ilaj/cocl;  L.  R.  3  Exch. 
-373  ;  and  see  now  Blerry  v.  Nichalls, 
L.  R.  7  Ch.  App.  733,  affirmed  by 
the  House  of  Lords  W.  K  1875,  p. 
67,  where  it  was  held  that  the  con- 
tract is  not  between  the  vendor's 
broker  and  the  purchaser's  broker, 
l)ut  between  the  vendor  and  the  pur- 
chaser named  in  the  ticket,  who  are 
brought  together  by  means  of  the 
jobber ;  and  that  the  latter  is  not 
discharged  from  lial^ility,  if  he  give 
the  name  of  an  infant. 

()•)  Stray  v.  Russell,  5  Jur.   N.   S. 
1295  ;  affirmed,  6  Jur.  N.  S.  168. 


{s)   Oriental  Inland    Steam   Co.  v 
Briggs,  2  J.  &  H.  625. 

(t)  Penn  v.  Lord  Baltimore,  1  Ves. 
445  ;  2  Wh.  &  T.  L.  C.  4th  edit.  923 
Jackson  V.  Petrie,  10  Ves.  164 ;  Cood  v, 
Cood,  33  Beav.  314  ;  9  Jur.  N.  S.  1335, 
As  to  enforcing  claim  against  the  pro 
ceeds  of  sale  of  land  out  of  the  juris 
diction,  see  Waterhouse  v.  Stansfield, 
9  Ha.  234  ;  10  Ha.  254  ;  see  also 
Paget  v.  Ede,  L.  R.  18  Eq.  118,  a 
case  of  foreclosure  of  a  mortgage  of 
land  ill  an  English  colony. 

(/()   Withy  v.   Cottle,  1   Sim.  &   S 
174  :    Adderley    v.    Dixon,  ib.   607 
Kenny  v.    Wexliam,  6    Madd.   355 
Clifford  V.  Turrell,  1  Y.  &  V.  C.  C. 
138;  see  V.-C.  Wigram's  judgment 
K  e2 
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Chap.  XVIII.  case  ^vliere  the  purcliaser  luiglit  sue  for  specilic  peiionnance 

^'^'^'.^l       of  the  contract;  and  it  makes  no  difference  Avhether  the 

consideration  Ije  a  life  annuity,  or  a  gross  sum  (./)  ;  and 
although  the  consideration  be  paid,  the  right  of  the 
vendor  to  be  relieved  from  liabilities  attaching  to  the 
ownership  will  sustain  the  suit  [y). 

Upon  a  purchase  by  a  railway  compaiiy,  it  is  no  defence 
to  the  landowner's  suit,  that  the  price  of  the  land,  and  the 
compensation  for  damage  consequential  on  its  purchase,  are 
1  »y  the  agreement  amalgamated  in  a  single  sum  {z). 


As  to  builoing 
contracts. 


In  some  of  the  earlier  cases  specific  performance  of  con- 
tracts to   build   and   execute  works   has    been  decreed   in 
Efjuity  ;  but  in  one  case  (a),  V.-C.  Wood  considered  that  the 
later  authorities  were  entirely  opposed  to  such  a  practice, 
and  that  the  proper  course  in  such  cases  w^as  to  dii*ect  an 
inquiry  as  to  damages.     Thus,  where  the  agreement  was  to 
oTant  a  lease,  so  soon  as  the  lessee  should  have  built  a  house 
of  a  specified  value  "  according  to  a  plan  to  be  submitted  to 
and  approved  by  the  lessor,"'  and  Avhich  the  lessee  agreed  to 
do,  and  to  take  the  lease ;  specific  performance,  at  the  suit  of 
the  lessor,  was  refused  (6).     In  a  later  case,  wdiere  there 
was  an  agreement  for  a  lease,  wdth  a  stipulation  that  the 
lessor  should  put  the  house  "  in  substantial  and  decorative 
repair,"  the  C^ourt  decreed  specific  performance  at  the  suit 


in  Adams  v.  Blarhrall  R.  Co.,  13  Jiir. 
621  ;  Well  v.  D.  P.  R.  Co.,  1  De  G. 
M.  &  G.  528  ;  RegenVs  Canal  Co.  v. 
Ware, 2ZBea,v.  575;  Coqiiet  v.  O'ibson, 
33  Beav.  557. 

{x)  Clifford  V.  Turrcll,  ul'i  xnprd  ; 
afiSrmed,  9  Jur.  033.  As  to  the  small 
amount  of  the  purchase-money  being 
no  bar  to  the  jurisdiction,  see  Bennett 

V.  Smith,  16  Jur.  421  ;  sed  qi'wre, 
when  the  suit  is  by  the  vendor. 

(]/)  See  S/ano  v.  Fisher,  2  De  G.  & 

S.   11  ;  on  further  directions,  1  Jur. 

N.  S.  971  ;  afttnned,  1055  ;  5  De  G. 

:NT.  &  G.  59G  ;  Cheale  v.  Kenvxird,  3 


De  G.  &  Jo.  27 ;  Wijnne  v.  Price,  3 
De  G.  &  S.  310  ;  see  UumUe  v.  Lanr/- 
ston,  7  M.  &  W.  517  ;  Waller  v. 
Bartlett,  17  C.  B.  AAQ ;  affirmed,  2 
Jur.  N.  S.  643. 

(r)  Webb  V.  Direct  London,  i(r.,  R. 
Co.,  9  Ha.  129,  139  :  reversed  on  the 
general  question,  1  De  G.  M.  &  G. 

521. 

{a)  Kiiji  V.  Johnaon,  2  H.  &  M.  118; 

see  too  Cooper  v.  Jarman,  L.  II.   3 

Eq.  98. 

ib)   Brace    v.    WehncH,   25    Beav. 

348  ;  and  see  Noii'iH  v.  Jach.on,  1  J, 

&  H.  319. 
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of  the  lessee,  with  an  inquiry  whether  the  repairs  lia<l  hec-n  ciiai-,  xviil. 

properly    executed;    and    if    not,    then    an    ini|iuiv    as    to       ^""^  ^' 

damages  (c).     Here,  however,  the  Court   did  not  affect  to 

enforce  the  agreement  to  repair.     In  an  earlier  case,  the 

(Jourt  of  Appeal  held  that  an  agreement  to  take  a  lease,  if 

the  house  were  put  "  into  thorough  repair,"  and  the  drawiii"-- 

roonis  "  handsomely  decorated  according  to  the  present  style," 

could  not  be  enforced  at  the  suit  of  the  lessor:    but  the 

decision  seems  to  have  rested  on  the  ground  that  the  terms 

used  were  too  indefinite  to  be  enforced  (d). 

A  distinction  has,  hoAvever,  been  drawn  1)etween  the  case  Distinctiou 
of  a  contract  with  a  builder  to  build  a  house,  and  the  case  buiijiu^^nr 
of  a  contract  for  the  sale  and  purchase  of  land,  where  some  ''^^t-''"  "'"'t  '■■ 

l>y  way  of 

stipulated  building  or  work  has  to  be  carried  out  by  either  easement  or 
party,  by  way  of  easement,  or  of  accommodation  for  the  tioiu 
other.  Thus,  where  A.  agreed  to  sell  a  piece  of  land  to  li., 
and  A.  Avas  to  make  a  new  road  of  which  B.  was  to  have 
the  user,  and  B,  was  to  expend  £3,000  in  building  a  house 
upon  the  land,  it  was  held  that  there  was  nothing  in  the 
nature  of  the  contract  to  ]u-event  its  being  specifically 
enforced  (e).  So,  where  a  I'ailway  company  agreed  with  a 
landowner,  through  whose  estate  their  line  Avould  pass, 
to  construct  and  maintain  a  siding,  with  all  necessary 
approaches  for  public  use,  the  Court  decreed  specific  per- 
formance of  the  contract,  so  far  as  it  related  to  the  con- 
struction of  the  siding  ;  and  a  stipulation  in  the  agreement 
as  to  the  proper  maintenance  of  the  woik  when  constiTicted 
was  held  to  be  no  reason  for  withholding  relief  (/).  So, 
where  a  railway  company  in  purchasing  land  agreed  with 
the  vendor  that  a  portion  of  it  should  be  "  for  ever  thereafter 
used  and  employed  as  and  for  a  first-class  station  or  place 

(c)  Samuda  r.  Lavford,  8  Jur.  N.  S.       argued  on  the  appeal. 

739.  (/)  Lytton  v.  G.  N.  II  Co.,  2  K.  & 

(d)  Taylor  v.   Portitif/ton,  7  De  G.       Jo.  394  ;  see,  too,  Sanderson  v.  Cocker- 
M.  &  G.  328.     Vide  infra,  sect.  7.  mouth,  etc.,   li.    Co.,   11   Beav.   497  ; 

((.)    Wells    V.    Maxwell,   32    Beav.  Greene  v.  West  Cheshire  R.  Co.,  L.  K. 

408;  affirmed,  9  Jur.   N.   S.   1021;  13  Eq.  44;  Firth  x.  Midland  Ra.ihca-j 

but  the  point  which  we  are  consider-  Compaii);,  L.  E.  20  Eq.  100. 
ing   does  not   appear  to  have  been 
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Chap.  XVIII.  for  the  purpose  of  taking  up  and  setting  dovra  passengers," 
.^__!ll_^.  the  vendor  was  held  entitled  to  a  decree  ordering  the  com- 
pany to  supply  the  necessaiy  accommodation  for  a  first-class 
station  (to  l>e  ascertained  at  (Jliambers)  (r/).  80,  too  in  a 
suit  for  specific  performance,  a  railway  company  was  com- 
pelled to  construct  a  di-ain  under  their  line  for  the  con- 
venience of  an  adjoining  proprietor  (A).  Where,  however 
the  agreement  1 13-  the  company  was  merely  to  erect  a  station 
on  part  of  the  lands  purchased  from  the  landowner,  but 
there  was  no  stipulation  as  to  the  kind  of  station,  or  as  to 
the  mode  of  using  it,  the  Com-t  held  that  the  agreement  was 
too  indefinite  to  be  specifically  enforced,  but  directed  an 
inquiry  as  to  damages  (i).  The  cases  we  have  cited  above 
seem  to  show  that  the  reason  often  alleged  for  the  refusal  of 
the  Court  to  interfere  in  the  case  of  building  contracts,  viz., 
that  it  has  no  sufiicient  means  of  ascertaining  whether  the 
work  has  lieen  properly  executed,  or  the  stipulated  amount 
expended  thereon  (j),  is  not  always  an  operative  reason :  and 
it  is  conceived  that  when  the  Judicature  Act,  1873  (/;)  comes 
into  operation,  this  objection,  as  a  ground  for  withholding 
relief,  will  be  entitled  to  even  less  weight ;  for  the  High 
Court  or  any  Judge  thereof  will  then  have  power  to  direct 
any  question  or  issue  of  fact,  requiring  scientific  or  local 
investigation  to  be  tried  before  an  official  referee  appointed 
under  the  Act,  or  before  a  special  referee  to  be  agreed  upon 
between  the  parties  (/). 

Where  the  default  is  on  the  part  of  the  vendor,  the  Court 
may  in  some  cases  virtually  enforce  the  contract  by  allowing 
the  purchaser  to  execute  the  work,  and  to  deduct  his  costs 
of  doing  so  from  his  unpaid  purchase-money  (m). 

{(j)  Hood  V.  Nortk-Eastern  R.  Co.,  (j)  See  Brace  v.  Wehiiert,  v.hi  supru. 

L.   E.  8  E«i.   m%  ;  affirmed,  L.  R.  5  {k)  36  &  37  Vict.  c.  66. 

Ch.  Ap.  525.  (0  Sect.  57,  and  see  .sects.  56,  58, 

{h)   Powell  V,  O.  W.  R.  Co.,  1   Jur.  59,  and  83  Rules  of  Procedure,  r.  30. 

N.  S.  773.  ('«)  See  and  consider  Wells  v.  Max- 

(/)  Wilson  V.  Northampton  and  Ban-  v:eU,  32  Beav.  408  ;  9  Jur.  N.  S.  565, 

Inry,  t£r.,  R.  Co.,  L;  R.  9  Ch.  Ap.  567; 
279. 
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So,  part  performance  of  a  contract  of  this  description  has,  Chap.  xviu. 
in  sonic  cases,  been  held  to  give  the  Court  a  jurisdiction  to        ^^^'  ^' 
enforce  it,  whicli  it  would  not  luave  had,  if  the  contract  had    ^V''*""""  i'»«--«-«^ 
remained  wholly  incomplete.     Thus,  where   a  con\'uyancc  I'crformancc 
contained  a  covenant  by  the  purchasers  with  the  vendor  oftb?H'ckSi.. 
that  they  would  make  a  road  and  erect  a  market-house,  and  ^'""" 
they  entered  into  possession  and  made  the  road,  but  neglected 
to  build  the  market-house,  V.-C.  Wigram  oljscr\-ed  that  the 
purchasers  having  had  the  benefit  of  the  contract  in  specif, 
the  Court  Avould  go  any  length  that  it  coidd  to  compel  them 
to  perform  their  obligations  under  it  (n).     But  unless  the 
terms  of  the  contract  are  sufficiently  definite,  part  perform- 
ance cannot  be  relied  on  as  a  ground  for  enforcing  it  (o). 

The  result  seems  to  be  that,  as  a  general  rule,  the  Court  General 
will  not  entertain  a  suit  for  the  specific  performance  of  a  thc'cLcV  " 
contract,  wholly  or  principally  for  the  erection  of  Ijuildings, 
or  the  execution  of  other  specified  works,  by  either  party ; 
but  that,  where  the  contract  has  been  partly  performed,  and 
the  parties  cannot  be  restored  to  theii-  original  position,  or 
where  the  execution  of  the  stipulated  work  is  only  a  sub- 
sidiary term  of  the  contract,  specific  performance  may,  but 
will  not  necessarily,  be  decreed. 

So  too,  partly  on  the  gromid  of  the  incapacity  of  the  Court   Contract  for 
to  execute  the  contract,  and  partly  in  consequence  ol  the   will  not  en- 
uncertainty  of  the  subject-matter,  specific  performance  of  an   i,"'^^^hat*^case'«  • 
agreement  for  the  sale  of  the  o-ood-will  of  a  business  is 
refused  (p) ;  except  in  cases  where  the  good-will  is  sold  in 
connection  with  the  property  to  which  it  is  attached  ((/). 
But  the  Court  will   interfere  by  injunction  to  restrain  a 
breach  of  an  agreement  not  to  carry  on  a  similar  business 

{»)   Price  V.   Corpomtioii    of  Pen-  K.  &   Jo.   200,  ami    sec  juilj,aueut  ; 

\ance,  4  Ha.  506 ;   see  too  Storer  v.  Wihon  v.  Northampton  and  Banbnri/ 

G.  W.  E.   Co.,  2  Y.  &  C.  C.   C.  48  ;  E.  Co.  L.  R.  9  Ch.  Ap.  279. 

Wilson.  V.    Furness  E.   Co.,  L.  R.  10  {}))  See  Baxter  v.   Conolhj,  1  J.  it 

Eq.  23  ;    Greene  v.  Wed  Cheshire  E.  W.  570  ;  Coslake  v.  TiU,  1  Ru.*.".  376. 

Co.,  L.  R.  13  Eq.  44.  ('/)    See  Darhey    v.     Whitlok^',    4 

(o)  l^outh  Wales  E.  Co.  v.  W:ithi.%  1  ]lre\v.  134,  14n. 
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Chap.  XVIII. 
Sect.  1. 


nor  a  contract 
to  become 
partners  ; 


nor  a  contract 
for  a  yearly 
tenancy. 


witliiii  specitied  limits  (/•) ;  which,  hoAvever,  must  be  reason- 
able (n). 

So,  as  a  general  rule,  the  Court  will  not  enforce  an  agree- 
ment to  become  partners  (t),  or  to  contribute  a  specitieJ  sum 
towards  the  partnership  capital  (??) ;  for  in  such  cases  its 
decree  would  either  be  altogether  nugatory,  or  incapable  of 
being  adequately  enforced. 

The  Court  has  refused  to  enforce,  on  behalf  of  a  lessor,  a 
contract  for  a  yearly  tenancy  (x) ;  noi'  will  it,  except  under 
ver}^  special  circumstances,  enforce  an  agreement  for  a  lease, 
when  the  term  has  expired  by  effluxion  of  time  (//). 


Whether  Whether  the  mere  fact  of  the  defendant  being  Ijound  under 

easierremeJv    '"^^  -'^^t  of  Parliament  to  complete  the  contract,  and  of  the 

by  mandamus    plaintiff  liavinu'  an  easier  remedy  l»y  mandamus,  will  i)revent 
is  a  bar.  '-  ='  ,  •      i  i  i 

the  latter  from  enforcing  (if  he  please)  his  equitable  remed}', 
has  been  doubted  (z).  In  one  case  (c),  where  a  railway 
company,  being  authorized  and  required  l)y  their  special 
Act,  Avith  the  consent  of  a  majority  of  the  proprietors,  to 
purchase  a  canal,  refused  to  carry  out  an  agreement  for  the 
purchase  which  had  been  entered  into  by  the  projectors  of 
the  company,  a  bill  by  the  vendors  for  specific  performance 
was  dismissed  wpon  the  ground  that  there  was  no  contract 
under  the  corporate  seal ;  and  V.-C.  Wood  expressed  it  as 
liis  opinion  that  where  the  contract  is  not  under  the  seal  of 
the  compam^,  or  signed  by  two  directors,  as  provided  by 


()•)  Aari/  V.  fAiiKjford,  Kay,  663. 

(s)  See  Harms  v.  Parsons,  32  Beav. 
328,  and  cases  cited  ;  and  see  Kerr 
on  Injunctions,  503,  et  seq. 

(t)  See  Sheffidd  Gas,  d-c,  Co.  v.  Har- 
rison, 17  Beav.  294  ;  Scott  \.  Ray ment, 
L.  K.  7  Eq.  112  ;  and  see  Lindley, 
947—949,  2nd  edit. 

(m)  Sichd  V.  Mosenthal,  30  Bea^•. 
471. 

(x)  Clayton  v.  lllingworth,  10  Ha. 
451  ;  and  see  an  Article,  3  Jur.  N.  S. 
201. 

(y)  See  Walters  v.  Ncrthern  Coal 
M.  Co.,  2  Jur.  N.  S.  1  ;  affirmed,  5 
Dc  G.  M.  &  G.  C2D. 


(i)  See  Walker  v.  Eastern  Counties 
R.  Co.,  C  Ha.  594  ;  Aelams  v.  Black- 
wall  R.  Co.,  13  Jur.  620,  V.-C.  W., 
reversed  on  appeal,  2  Mac.  &  G.  118  ; 
6  Rail.  Ca.  271  ;  Pinchia  v.  L.  d:  B.  R. 
Co.,  1  K.  &  J.  68  ;  5  De  G.  M.  &  G. 
851 ;  see  also  Hyde  v.  Edwards,  12 
Beav.  160,  253  ;  and  Kinr/v.  RocJidale 
Canal  Co.,  15  Jui-.  896,  Q.  B.  ;  Leo- 
minster Canal  Co.  v.  Skreivshury  and 
Hereford  R.  Co.,  3  K.  &  Jo.  654; 
Regent's  Canal  Co.  v.  Ware,  23  Beav. 
575. 

(a)  Leominster  Canal  Co.  v.  Shrev:s- 
hury  and  Hereford,  R.  Co.,  3  K.  k  Jo. 
654, 
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the  Lands  Clauses  Consolidation  Act,  oi-  wliuiv  any  question  iiiai..  x\iii. 

as  to  the  terms  ol"  the   agrcL'Uiont  is  left  open,  tla-   proper        '  '"^^'   ' 

mode  oi"  enforcing  the  obligations  imposed  upcjn  the  company 

by  their  special  Act  is  by  inandu iniix,  and  not  by  bill  for 

specific  perfoi'mance.     It  is  noAv,  as  Ave  have  seen  {jj),  well 

settled  that  where  the  land  is  taken  Ijy  the  company  under 

their  compulsory  provisions,  mere  service  of  notice  to  treat, 

though  it  entitles  the  landowner  to  proceed  by  inavdo.iai.ix, 

does  not  of  itself  constitute  an   agreement  which  can  be 

specifically  enforced  in  Ecpiity.     Where  the  company  may 

obtain  the  same  advantage  by  proceeding  under  their  Act, 

they  Avill  not,  even  if  successful,  be  allowed  their  costs  of  a 

suit  for  specific  performance  {<■). 

Where  a  railway  compan}^  takes  laml  by  pi'ixate  contract, 
the  jurisdiction  of  the  Court  to  enforce  particular  stipu- 
lations as  to  easements,  &c.,  is  not  ousted  by  the  provisions 
of  the  Railway  Acts  {d). 

If  a  plaintiff  proceed  both  at  Law  and  in  Etiuity  for  the  Plaintiff 

cannot  pro- 

same  subject-matter,  he  may,  by  order  of  course  {c),  be  com-  ceed  at  once 

pelled  to  elect  between  his  action  and  suit  (/) ;  and  it  is  not  jj^  E,',nity. 

clear  that  a  similar  rule  will  not  prevail,  when  Law  and 

Equity  are  concurrently  administered,  if  a  plamtiff  attempts 

at  the  same  time  to  enforce  both  his  legal  and  equitaljle 

remedies  in  respect  of  the  same  subject-matter.     This  relief 

has  been  afforded  where  a  landlord  had  filed  a  bill  against 

his  tenant  for  specific  performance  of  an  agreement  to  take 

a  lease,  and  was  also  suing  him  for  use  and  occupation  of 

the  premises  during  part  of  the  term  {(j) :   but  where  the 

action  is  brought  for  the  non-performance  of  particular  acts, 

(6)    Vide   su2vd,  pp.  210,  978,  and  (/)  Dan.  Ch.  Pr.  756,ct  seq.  ;  Roylc 

cases  there  cited.  v.  W>/nne,  Cr.  &  P.   252  ;  Anon.,  20 

(c)  Rerjent's  Canal  Co.  v.  Ware,  23  L.  T.  60  ;  and  see  Faulkner  v.  Lkw- 

Beav.  575.  ctlyn,  10  W.  R.  506,  V.-C.  K.  ;  Gcdifc 

{d)  Sanderson  v.   Cockermouth,  dc.  v.  Duke  of  Montrose,  26  Beav.  45,  47. 

R.  Co.,  2  H.  &  Tw.  327  ;  Lytton  v.  As  to  election  between  home  and  co- 

G.  N.  R.  Co.   2  K.  &  Jo.  394.  lonial  litigation,  Anstrutlur  v.  Arabin, 

(e)  As    to    the    proper    mode    and  6  Moo.  P.  C.  286. 
time  for  applying  for  the  order,  see  (i/)  Ambrose  v.  Xott,  2  Ha.  649  ;  see 

Dan.  Ch.  Pr.  p.  757.  -^o^c  v-  P<:<(rce,  5  Ha.  40S. 
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Chap.  XVIII.   — e.g.,  to  imjDrove  or  repair  the  property, — the  performance 

'  of  which  is  not  specifically  prayed  Ijy  the  bill,  or  which  are 

acts  the  specific  performance  of  which  cannot  be  decreed, 
and  the  action  is  brought  only  for  such  damages  as  were 
sustained  up  to  the  time  of  its  commencement,  no  case  for 
election  seems  to  arise  (/<).  And  where,  before  Lord  Cairns' 
Act  ([),  a  plaintitf  in  Equity  might  at  the  same  time  have 
sued  for  damages  at  Law,  he  may  still  do  so,  notwithstanding 
that  damages  might  have  been  asked  for  and  obtained  in 
the  suit  (/>•). 


Specific  per- 
formance 
when  decreed, 
althouj^fh  con- 
tract may 
vest  estate  in 
purchaser. 


The  relief  is 
jnirely  discre- 
tionary. 


And  although  the  agreement  may  in  itself  vest  in  the 
purchaser  the  interest  contracted  for  (?),  yet,  if  it  appear  on 
its  face  that  a  further  instrument  is  necessary  to  carry  out 
the  intentions  of  the  parties,  the  Court  will  decree  specific 
performance  of  the  agreement  in  that  particular  (771).  And 
the  Court  will  decree  specific  performance  of  a  special  stipu- 
lation in  the  agreement,  e.g.,  that  the  vendor  shall  give  a 
bond  against  carrying  on  a  specified  trade  within  certain 
limits  {11) :  that  is,  if  the  agreement  be  one  which  has  been 
performed,  or  can  be  enforced,  in  all  its  other  material 
terms  (o). 

Lastly,  we  may  remark  that  the  granting  or  withholding 
of  relief  in  suits  for  specific  performance  is  always  a  matter 
of  discretion  with  the  Court  {p) — a  discretion,  however, 
which  is  to  be  exercised,  not  arbitrarily,  but  according  to 
fixed  and  settled  rules ;  and  to  be  regulated  upon  grounds 
which  will  make  it  judicial  (5). 


(h)  See  Fenninfjs  v.  Himphery,  4 
Beav.  1,  7. 

(i)  21  &  22  Vict.  c.  27. 

{Jc)  See  Anglo-Danuhian  Co.  v. 
Roger  son,  L.  E.  4  Eq.  3  ;  and  vide 
SKjiru,  p.  983. 

(I)  Sed  videsupnl,  p.  246. 

(m)  Fenner  v.  Hepburn,  2  Y.  &  ('. 
C.  C.  159. 

(«)  Averji  V.  Lawjford,  Kay,  663  ; 
and  see  Harms  v.  Parsons,  32  Beav. 
328,  as  to  what  are  reasonable  limits. 


(o)  South  Wales  F.  Co.  v.  Wythes 
Kay  &  J,  186,  affinned,  5  De.  G, 
M.  &  G.  880  ;  Pollard  v.  Clayton,  1 
Kay  &  J.  462. 

(p)  Cox  V.  Mkldldon,  2  Ure.  209  \ 
Pyrlc  V.  Waddinyhain,  10  Ha.  1  ; 
Watson  V.  Marston,  4  De  G.  M.  &  G. 
230  ;  Bennett  v.  Smith,  16  Jur.  422. 

(<l)  See  Wliite  \.  Damon,  7  Ves; 
80,  35  ;  HayKOod  v,  Cope,  25  Beav, 
140,  151. 


AS   TO   SPFX'TFIC    PERFORMANCE. 


no:. 


(2.)  By  v.'liom  specljic  performance  may  he  ciiforceil. 

Equity  will  enforce  specific  perronnaiice  of  tlit-  contract 
for  Scale  at  the  suit  of  the  purchaser  himself,  or  of  his  repre- 
sentatives in  interest, — such  interest,  it  must  be  remem- 
bered, being  the  right  to  take  the  estate  on  payment  of  the 
purchase-money ;—('.(/.,  his  alienees  by  act  Inter  vlcox  (r),  or 
assignees  or  trustee  in  bankruptcy  (s),  or  committees  in 
lunacy  (t),  or,  in  case  of  his  death,  by  his  real  or  pei-sonal 
representatives  (according  to  the  nature  of  the  estate  con- 
tracted for). 


Chai..  XVI 11. 
Sovtion  2. 


By  whom 
Hpccific  i><;r- 
fornjancc  niny 
be  enfon-r!<i. 

Enforced  ill 
Ivjuity  ut 
Kuit  of  jiur- 
chaser,  or 
bifl  rej.re- 
fonttttivct)  in 
interest ; 


So,  the  contract  for  purchase  may  be  enforced  at  the  .suit  or  of  ven.lor 
of  the  vendor  himself,  or  his  representatives  in  interest ; —  wntl'ti'vi!'^'" 
such  interest,  it  must  be  remembered,  being  the  right  to  '°  "^'^'•■'■'-"'"^• 
receive  the  purchase-money  on  a  conveyance  being  given  of 
the    estate; — c.tj.,   his    alienees    by  act   inter  vivos  (u),   or 
assignees   or  trustee   in   bankruptcy  (x),  or  committees  in 
lunacy  (y),  or  (in  the  case  of  death)  by  his  executors  or 
administrators  (s) :  so,  if  the  contract  have   been  entered 
into  by  a  tenant  for  life,  in  due  (^^i!)  exercise  of  a  poAver, 
specific  performance  will,  it  is  conceived,  be  decreed  at  the 
suit  of  a  remainderman  (/>). 

It  has  been  held  that  the  Commissioners  of  Woods  and  Commis- 
Forests  are  neither  entitled  to  sue  nor  liable  to  be  sued  for  WooJ»  and 
the  specific  performance  of  contracts  entered  into  with  or  by  •^'^"^^• 
them  (c). 


(»•)  See  Nelthorpe  v.  Holyate,  1  Coll. 
218. 

(.S-)  See  6  Geo.  IV.  c.  16,  s.  76  ; 
12  &  13  Vict.  c.  106,  s.  146  ;  24  &  25 
Vict.  c.  134,  s.  131  ;  32  &  33  Vict. 
c.  71,  s.  15. 

(0  See  Shelf,  on  Luii.  546,  ct  scq. 

(!()  See  Calv.  on  Par.,  2nd  ed.,  314  ; 
Dan.  Ch.  Pr.  192. 

(x)  See  and  consider  12  &  13  Vict. 
0.  106,  ss.  141,  142  ;  32  &  33  Vict. 


c.  71. 

{y)  Shelf,  on  Lun.  564. 

{z)  Roberts  V.  MarcMnt,  1  Ph.  370. 

(rt)  But  not  other^\^se,  Rkkdts  v. 
Bdl,  1  I)e  G.  &  S.  335. 

(6)  See  Shannon  v.  Braddrcct,  1 
Sch.  &  L.  52,  65  ;  Loive  v,  Strlft,  2 
Pa.  &  B.  529  ;  2  Sug.  Pow.,  6th  eil., 
p.  134  ;  1  De  G.  &  S.  344. 

(r)  Nurse  v.  Lord  Seymour  18 
Beav,  254. 
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AS   TO   SPECIFIC   PERFORMAXCE. 


Chap.  XVIU. 
Section  3. 

Specific  per- 
fonnauce  may 
be  enforced 
against 
vendor,  and 
parties 
claiming 
imder  him 
by  subseijueut 
title  (except 
purcha-sers 
without 
notice) ; 


(o.j  A'j"'in.<t  irliom  specljic  performance  may  he  enforced. 

Equity  will  enforce  specific  peiforinancc  of  the  contract 
for  sale,  against  the  vendor  himself,  and  also  against,  first, 
persons  claiming  under  him  b}'  a  title  arising  subsequently 
to  the  contract  (except  purchasers  for  valuable  consideration 
who  have  paid  their  money  and  taken  a  conveyance  without 
notice  of  the  original  contract) :  e.fj.,  his  assignees  or  trustee 
in  bankruptcy  (c?),  ov  committees  in  lunacy  (e),  or  voluntary 
alienees  (/),  or  judgment  creditors  ((/),  or  the  aftei-taken 
wife  or  husband  of  the  vendor  (/<,),  or  the  vendor's  alienees 
for  value,  (if  they  purchased  with  notice  of  the  prior  con- 
tract (/),  or  have  not  taken  a  conveyance  (/i),  or  (in  case  of 
his  death)  against  his  real  (/)  or  personal  representatives 
(according  to  the  nature  of  the  estate  contracted  for). 


A  person  Avho  is  of  right  and  de  facto  in  the  possession  of 
a  corporeal  hereditament,  is  entitled  to  impute  knowledge 
of  that  possession  to  all  who  deal  for  any  interest  in  the 
property  conflicting  or  inconsistent  with  the  title,  or  alleged 
title,  under  which  he  is  in  possession,  or  which  he  has  a 
right  to  connect  with  his  possession  of  the  j)roperty :  nor 
can  a  person  who  is  aware  of  such  possession  be  heard  to 
deny  that  he  has  thereby  notice  of  the  title,  or  alleged  title, 
under  which  the  possession  is  claimed  or  enjoyed :  nor  is  it 
necessary,  for  the  purpose  of  fixing  notice,  that  the  possession 


((/)  Orkbar  v.  Fletcher,  1  P.  Wms. 
737  ;  Tai/lor  v.  Wheeler,  2  Ver.  564  ; 
and  see  2  Ves.  S.  633  ;  Parker  v. 
."^mth,  1  Coll.  608. 

(e)  Shelf,  on  Lmi.  564  ;  1  Will.  IV. 
c.  65,  s.  27. 

(/)  See  Ilinton  v.  Ilinton,  2  Ves. 
S.  631,  633. 

(y)  Brunton  v.  Neale,  14  L.  J. 
K  S.,  L.  C.  8. 

(//)  See  2  Ves.  S.  633. 

(i)  Daniels  v.  Dacison,  16  Ves. 
249  ;  S.  a,  17  Ves.  433  ;  Lightfoot  v. 
Heron,  3  You.  &  C.  5S6  ;  Catts  v. 
Thodty,    1     Coll.    223;    Fiv.-stcr    v. 


Turner,  6  Jur.  144  ;  Patter  v.  /Zanders, 
6  Ha.  1  ;  Ilersey  v.  Gihlett,  18  Beav. 
174 ;  Shan:  v.  Thaclcray,  1  Sm.  &  G. 
537  ;  Barnes  v.  Wood,  L.  R.  8  Eq. 
424  ;  Biahop  of  Winchester  v.  Mid- 
Honts.  P.  Co.,  L.  E.  5  Eq.  17,  where 
specific  performance  of  a  contract  with 
a  railway  company  was  enforced 
against  another  company,  who  had 
leased  the  line. 

(A)  As   to    ^\•llich,    vide   supra,    pp. 
829,  832. 

[l]    Althou^jh   not   named,    Gtll   v 
Vernudun,  Freem.  C.  C.  99. 


AS  TO  si'Kt'irK'  i'i;i{i'iii(M.v\(i;,  <i<('j' 

sliould  111'  coiiLiiiually  \isil)lL',  or  ^viLll(»ut  ci-ssatinu  ;\cti\fl\-  cUan.  wm 
asserted,  unless  tliere  is  evidence  ol"  intentional  al)and<.n-  ^"^^  ^' 
nient  ()ii).  Thus,  where  purchasers  of  mines  entered  into 
possession  under  an  agreement,  but  took  no  convoyance,  a 
subse(|vient  purchaser  of  the  land  without  any  exception  of 
tlie  mines,  was  held  to  liave  lion^lit  with  notice  of  tli(^ 
agreement,  and  to  be  bound  spocitically  to  perform  it; 
although  there  was  evidence  that  mining  operations  had 
l)L!en  suspended  prior  to  the  date  of  his  purchase  (n). 

It  appears,  however,  to  have  been  held  in  Jhtu'son  v 
AV//.S'  (o)  that  if  A.  enters  into  a  verbal  contract  to  purchase, 
he  is  not  bound  by  a  notice  of  a  subsequent  written  contract 
for  sale  to  B. ;  but  may,  if  he  can,  obtain  a  conveyance  from 
the  vendor  in  pursuance  of  the  verbal  contract :  the  argument 
to  which  the  Court  seems  to  have  acceded  being  that 
although  the  Statute  of  Frauds  will  not  allow  a  parol 
contract  to  be  actively  enforced,  it  may  be  used  for  defensive 
purposes,  to  establish  a  prior  equity. 

And,  secondly.  Equity  will  enforce  specific  performance  of  au>l  as,'ain>t 

.       .  ,    .      .  ,  liarties 

the  contract  for  sale  against  persons  clauning  under  a  title  chiimin^' 
which,  although  prior  to  the  contract  and  known  to  the  pur-  ""-..^title, 
chaser,  might  have  been  displaced  by  a  conveyance  by  the  '*^'l''i''> ''" 

'         o  -^  .  .  might  have 

vendor ;  e.  g.,  voluntary  alienees  (p) ;  wife  entitled  to  free-  displaced  by 
bench  (if,  as  is  the  case  in  most  manors,  her  title  depends 
upon  her  husband  dying  seised)  (q) ;  dowress  who  mamed 
since  the  late  Dower  Act  came  into  operation  (/•) ;  vendor 
whose  wife,  married  before  the  Act,  refuses  to  release  her 
dower,  where  the  purchaser  is  willing  to  take  the  estate  with 
compensation  («) ;  joint  tenants  claiming  by  survivorship  (i) 

(m)    Pa-   L.    J.    Knight    Bruce    in  {q)    J/hiton    v.    Ilinlon,   2   Ves.   S. 

Holmes  v.  Pou-ell,  8  De  G.  IS[.  &  G.  631  ;  Broivu  v.  lialndk,  3  Ves.  256  ; 

572  580   581.  freebonch   is   not  within  the   Dower 

(/?)  Holmes  v.  Powell,  uhl  supra.  Act,  sujm'i,  p.  576. 

(o)  1  Jac.  &  W.  524,  Sug.  142.  (r)  3  &  4  WiU.  IV.,  c.  105,  ss.  4,  5. 

(p)  Buckle  V.  Mitchell,  18  Ves.  100  ;  («)  ^Vihon  v,  Williams,  3  .Tur.  X.  S. 

Metcalfe   v.   Pulvertoft,  1  Ves.  &  B.  810  ;  see  too  Parncs  v.   W(xnl,  L.  K. 

180  ;   Wilhits  V.  Push;/,  5  Beav.  193  ;  8  Eq.  424. 

Stacpoole  v.   Staqwole,  4  Dm.  &  W.  (0  See  Hiiit<,„   v.   I/iiiton,   2  Vi-h. 

320  352.  ^-   ^"^b    G34,  .and   ca-es  cited  siiprt), 


conveyance. 
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Chap.  XVIII.  and  reniaindcrnieii,  or  cestui^  que  tnist,  in  cases  where  the 

'  vendor    has    contracted    in    due   exercise   of  a  power   or 

pursuant  to  a  trust  (u) ;  subject,  nevertheless,  to  these 
exceptions,  viz.,  that  the  contract  of  a  tenant  in  tail  wdio 
dies  before  executing  the  conveyance,  does  not  affect  the 
interests  of  the  issue  in  tail  or  remaindermen  (x) :  and  that 
the  contract  of  a  trustee  wiU  not  be  enforced  if  the  attendant 
circumstances  constitute  it  a  breach  of  trust  (y).  In  one 
case,  trustees  of  a  turnpike  road  were  compelled  to  complete 
a  contract  which  they  had  entered  into,  in  forgetfulness  of  a 
statutory  right  of  pre-emption  under  the  General  Turnpike 
Act  (z),  although  the  right  was  insisted  on :  but  in  this  case 
the  purchaser  was  willing  to  take  such  estate  as  the  vendors 
could  convey  (a). 

Contract  by  Where  One  of  two  executors  entered  into  a  contract  for 
executors.  the  sale  of  his  testator's  leaseholds,  in  the  erroneous  belief 
that  he  had  the  authority  of  his  co-executor,  it  was  held,  on 
the  ground  of  the  mistake,  that  the  purchaser  could  not 
insist  on  the  sale  being  completed ;  and  the  Court  of  Appeal 
declined  to  express  any  opinion  as  to  whether  specilic 
performance  of  a  contract  for  sale  by  one  executor,  apart 
from  his  co-executor,  can  be  enforced  (6). 


Voluntary  A  voluntary  settlor  will  not  be  restrained  from  selling  (e) ; 

settlor  cannot  ir>        />  •  r> 

enforce  his       but  if  he  contract  to  sell  he  cannot  himseli  enforce  specific 

contract  to 
sell. 

p.   273,  u.   (0;   and  which  seem   to  (//)  3Jvrtloc}c  v.  Bulkr,  10  Yea.  2^2; 

overrule    RLasrjrave    v.    Dashwood,   2  White   v.   Cuddun,   8  CI.    &  F.  766 ; 

Vern.  45,  63.  Shreicsbury,  lOc,  R.  Co.  v.  London  Jj 

(u)  Mortlock  V.  Bidkr,  10  Vey.  315;  N.  W.  R.  Co.,  4  De  G.  M.  &  G.  115  ; 

DoiccU  V.  Deiv,  1  Y.  &  C.  C.  C.  345  ;  6  H.  L.  Ca.  112  ;  Maw  v.  TopMm,  19 

and  see  cases  cited,   supi'd,  p.   955,  Beav.  576. 
n.  (I).  (z)  S  Geo.  IV.,  c.  126,  s.  67. 

(sr)  3  &  4  Will.  IV.,  c.  74,  s.  47  ;  (a)  Barrett  v.  Rinj,  2  Sur.   &  G. 

and  see,  as  to  the  same  being  the  rule  43  ;  sed  quare. 

before  the  Act,  Frank  v.  Mainwarimj,  (b)  Sneeshi/  v.   Ihornc,  1  Jur.  jST.  S. 

2   Beav.    115;    and    see    Sug.    407;  536,  V.-C.   W.  ;    affirmed,    Ih.  1058; 

Prijce  V.  Burij,  2  Drew.  11  ;  and  com-  7  De  G.  M.  &  G.  399 ;  and  see  Tar- 

pare  Davis  v.  ToUemacJte,  2  Jiir.  N.  .S.  rati  v.  Lloyd,  2  Jur.  N.  S.  371. 
1181  ;    and  see   Lord   St.   Leonards'  (r)  Pidvcrtoft  v.  Ptdvertoft,  18  Ves. 

comments,  V.  &  P.  468.  84. 


AS   TO   SPE(;1FIC   PERFORMANYJE.  (|()() 

performance  ((/) ;  except,  perhaps,  against  a  pincliast-r  ul.o  n.a,..  xviii. 

is  willing  to  complete,  on  a  good  title  being  shown  (r).     On       ^°<^- ^- 

the    other  hand,  the    pnrchaser   can    enforce   the    contiact 

against  the  voluntary  settlor  (/) ;  or,  if  1h;  ivjcct  the  title, 

can  recover  his  deposit  at  Law  (r/).     But  althougli  the  Court 

will  not  force  the  title  on  the  pui-ehaser,  and  so  make  liiiu 

the  instrument  of  avoiding  the  voluntary  settlement  (A),  yet 

when  the  deed  has  been  avoided  under  the   27  Eliz.   by  a 

bond  fide  sale  for  value,  the  title  may,  but  not  necessarily 

will,  be  forced  on  a  subsequent  purchaser.     The  volunteers 

have  no  equity  against  the  purchase-money  payable  to  the 

settlor  (?) :  if  brought  before  the  Court  by  the  purchaser, 

will  not  be  ordered  either  to  pay  or  to  receive  costs  (h). 

The  contract  by  a  married  woman,  either  with  or  without  CVintract  {<>v 
her  husband's  concurrence,  for  the  sale  of  her  real  estate  not  married 
settled  to  her  separate  use  or  appointment  (other  than  her  estTC'when 
chattels   real)  (l),  is   incapable   of  being  enforced  against  capable  of 
her  (m)  :   and  the  rule  applies  where  she  is  a  trustee  for  force^d. 
sale  (u).     Nor  will  her  contract,  although  signed  with  the 
husband's  concurrence  and  in  his  presence,  bind  any  interest 
which  he  may  then  unknowingly  have,  or    subsequently 
acquire,  in  the  property  (o) :  and  it  has  been  held  that  her 
contract   under   seal   does   not   acquire   validity   by  beino- 
acknowledged  by  her  under  the  3  &  4  Will.  4,  c.  74  (/>) ;  but, 

(cl)  Smith  V.  Garland,  2  Mer.  123  ;  Aylett  v.  Ashton,  1  Myl.  &  Cr.  105  .' 

Johnson  v.  Leyard,  Turn.  &  R.  281.  see  Zasscnce  v.  Tlcrncy,  1  Mac.  &  G. 

(f)  Peter  v.  Nicolls,  L.  R.  11  Eq.  572  ;  Field  v.  Moore,  19  Beav.  17G  ; 

391,  sed  qiicere.  7  De  G.   M.  &  G.  691  ;   Nicholl  v. 

(/)   Buckie  V.  Mitchell,  and    cases  Jones,  L.   R.    3  Eq.   696 ;    Castle  v, 

cited,  SMprd.  Wilkinson,  L.  R.  5  Ch.  A.  534  ;  but 

(ff)  Clarke  v.  Willott,  L.  R.  7  Excl).  see  and  consider  Barrow  v.   Barrov; 

313.  4  K.  &  Jo.  409. 

(A)  S.  C.  («)  Avd-ij  V.  Griffin,  L.  R.  C   Eq. 

(t)   Dakinrj  v.    Whimper,  26  Beav.  606. 
568.  (o)  Aylett  v.  Ashdm,  1  .Afyl.  &  Cr. 

{k)  S.  a  105. 

(?)   As    to    which,  see    next    jiara-  (/>)  Crofts  v.  Mlddhton,  2  K.  &  J. 

graph.  194 ;  reversed,  8  De  G.  il.  &  G.  192  ; 

{in)  Emery  v.    Wase,   5  Ves.   848;  see  judgment  of  L.  J.  Knight  Bnice. 
Davidson   v.    Gardner,  Sug.    p.   20C ; 
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Chap.  XVIII.  on  appeal,  this  decision  was  reversed.     Slie  may,  it  seems, 

__^*!*1^_   without  deed  acknowledged,  elect  so  as  to  bind  her  interest 

in   real    estate;    and,  having   elected,  may   be   ordered   to 

complete  her  contract,  on  the  ground  that  she  shall  not 

avail  hei-self  of  fraud  (q). 


lia.s  j)o\vei'  to 
appoint 


wiicre  bbc  iri  If,  ha%-ing  a  power  of  appointment,  she  enter  into  a  con- 
s^parate^use^or  tract  cxecutcd  witli  thc  formalities  required  by  the  power  (r)  ; 
or  if,  as  respects  estate  settled  merely  to  her  separate  use 
with  no  restraint  on  anticipation,  she  enter  into  such  a 
contract  as  would  bind  her  if  a  feme  sole  (s),  the  estate,  in 
either  ease,  is  bound,  although  no  decree  can  be  made  against 
her  personally  (f)  :  and  even  in  the  case  of  an  agreement  in 
exercise  of  a  power,  the  want  of  mere  formalities  may,  it 
seems,  be  supplied:  e.g.,  Avhere  a  married  woman,  having  a 
power  to  appoint  by  deed,  enters  into  a  contract  not  undqj' 
seal,  specific  performance  may  be  decreed  (u)  ;  but  this,  it  is 
conceived,  would  not  be  the  case  where  the  omission  went  to 
the  substance  of  the  power,  or  consisted  in  the  want  of 
formalites  Avhich  were  intended  for  her  protection  (x). 
Thus,  where  a  trustee  had  power  to  lease  at  the  request  in 
writing  of  a  married  woman,  and  she  gave  her  parol  consent 
to,  and  executed,  a  lease,  but  before  the  lease  was  delivered 
and  the  counterpart  executed,  withdrew  her  consent,  it  was 
held   that   there   was   no   contract    binding   upon   her  (y). 


(q)  See  and  consider  Barrow  v. 
Barrow,  4  K.  &  Jo.  409,  and  cases 
there  cited  ;  and  see  Sharjje  v.  Foj/, 
L.  R.  4  Ch.  Ap.  35. 

(r)  See  Sug.  206  ;  Daniel  v.  Adam.% 
Amb.  498  ;  Martin  v.  3Iitch(U,  2  Jac. 
&  W.  425 ;  Heather  v.  O'Xeill,  2  De 
G.  &  Jo.  417,  418  ;  Athin-ion  v.  SmitJi, 
4  Jur.  N.  S.  963  ;  reversed,  ib.  1160  ; 
3  De  G.  &  Jo.  186;  and  see  Sug. 
Powers,  8th  edit.  280. 

(.s)  Grighy  v.  Cox,  1  Ves.  S.  518; 
WaimcrifjU  v.  Ilardisty,  2  Beav.  363; 
Stead  V.  Nelson,  2  Beav.  245  ;  but  see 
Harris  v.  Mott,  14  Beav.  169  ;  qum-e 
the  dictum,  170;  and  see  Chester  v. 
Phitt,  cited  Sug.  206.  As  to  the 
power  of  a.  feme  corert  to  sue  witlmut 


the  uitervention  of  a  next  friend 
under  the  new  rules  of  procedure,  on 
obtaining  the  leave  of  the  Court,  see 
rule  1 5  in  the  Schedule  to  the  Judica- 
ture Act,  1873. 

(/)  Nantes  v.  Corrocl;  9  Ves.  189  ; 
Aylett  V.  Asldon,  1  Myl.  &  Cr.  112  ; 
Francis  v.  Wi'jztU,  1  Madd.  258. 

(u)  See  Stead  v.  Nelson,  nhi  supra  ; 
Don-ell  v.  Den;  1  Y.  &  C.  C.  C.  345. 

(x)  See  Lassence  v.  Tierney,  1  Mac. 
&  G.  551, 572  ;  Thachvell  v.  Gardiner, 

5  De  G.  &  S.  58,  65  ;  Hughes  v.  Wells, 
9  Ha.  749  •,nopkins  v.  Myall,  2  Euss. 

6  M.  86. 

(./;)  Phillips  V.  Edvards,  S3  Beav. 
440. 


AS   TO   SPECIFIC    PKItFOIlMAXCK. 


1()(»1 


Where   lier   sepaivate   estate    is   sul.jcct   to   a   restraint   on  Chap,  xviir. 
anticipation,  tills  cannot  l)e  Avaiwil   hy  the  Court,  however   _**^"'' 
miieli  siu-h  wai\rr  might  apparently  hv.  I'oi'  ]kt  adsantage  (z). 

A  hirshanil   may  adopt  and   enforce  his   wife's    contract.   A  l.u-).i„.i 
Thus,    Avheiv    a    married    woman,    without    hei'    hushand'.s  SViiew'^^^ 
knowledge,  induced  her  father  to  sell  lier  a  fiehl,  to  he  jmid  ^''*'''''" 
for  out  of  her  private  sa\ang8,  and  lie,  after  some  rehictance, 
accepted  the  mone}^  and  put  the  hushand  into  possession, 
which  Avas  retained  for  ten  years  without  payment  eitlier  of 
i-ent  or  of  interest  on  tlie  purchase-money,  it  was  held  that 
the    lursband,   who    had     remained    in    ignorance    of   the 
ti-ansaction,  was  entitled  to  have  the  contract  specifically 
performed  (a). 


chattels  iv.il. 


If  a  husband  by  act   intei'  I'i/w,  as  by  a.ssignment  or  Wheth.-r  v.if,- 
underlease,  disposes  of  his  wife's  cliattels  real,  whether  legal  barrl.!i'"^. " 
or  (Miuitable,  her  right  by  survivorship  will  be  defeated  (h)  •  '"'•■^''^n"!-^ 

.  1  ci.ntract  f.ir 

l)ut  it  does  not  appear  to  be  settled  (<;),  whether  the  husband's  sale  cf  h.-; 
mere  contract  to  sell  or  underlease  the  term  for  years,  (whether 
legal  or  equitable,)  of  his  wife,  will  bind  her  surviving.  Some 
earl}'  authorities  are  in  favour  of  the  purchaser  ((/) ;  but,  in 
recent  decisions,  so  strong  an  inclination  has  been  shown 
to  limit  the  husband  and  his  alienees  to  their  strict  lefal 
rights,  that  it  may  be  reasonably  conjectured  tliat  the  wife 
survi\-ing  will  not  1)0  bound  (c) ;  except,  pei-haps,  in  cases 


(i)  Bohliisoii  V.  W lied  a- VI  (jilt,  2  Jiu-. 
X.  S.  :J2  ;  21  Beav.  2n  ;  G  De  G.  M. 
&  Gr.  535.  See  and  compare  San'jer 
V.  Samjer,  L.  R.  17  Eq.  470,  a  case 
under  the  late  Act  ;  and  vide  supra, 
p.  12. 

(i{)  Millard  v.  llarroj,  33  Beav. 
237;  10  Jur.  N.  S.  1107. 

{I)  See  1  Hop.  Huslj.  &  Wife,  by 
Jac.  173 ;  1  Preston  on  Ab.stracts, 
344  ;  Williams'  Executors,  652.  But 
if  he  dispose  of  them  by  will  the 
^\■ife's  right  by  survivorship  will  not 
be  defeated,  Preston  on  Abstracts, 
343  ;  nor,  it  would  seem,  if  he  mort- 
g.age  them,  reserving-  the  equity  of 
vQi:.  II, 


redemption  to  himself,  unless  there  is 
something  in  the  form  of  the  deed 
which  rebuts  the  ordinary  presump- 
tion that  it  was  intended  only  as  a 
security ;  see  and  consider  Chirk  v. 
BarijU,  2  Coll.  221  ;  and  see  Phjott  v. 
Pl'joU,  L.  P..  4  Eq.  549. 

((•)  See  the  cjuery  of  V.  -  C.  K. 
Bruce,  in  Clark  v.  Barrjh,  2  Coll.  220. 

((0  See  Htmd  v.  Cra'jh,  2  Eq.  Ca. 
Ab.  37,  130  ;  and  Lord  Eldon'.s  re- 
marks in  Drucc  v.  Deuison,  6  Ves. 
394  ;  and  see  Williams  on  Executorn, 
p.  C.5.5. 

(r)  See  Stufjin  v.  C/idmpiKi/.i,  5 
:\ryl.  &  C.  97 ;  Z.V('i/'i  v.  Witliam.i,  7 
r  y 
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AS   TO   SPECIFIC   PERFORMANTE. 


Chap.  XVIII. 
Sect.  3. 


As  respects 
land-tax  be- 
longing to 
■wife. 


"Whether  wife 
may  adopt 
her  husband's 
contract, 


Yend.r'.s 
contract 
cannot  be 
enforced 
against  par- 
ties claiming 
luider  prior 
absolute  title. 


Nvlicrc  tilt'  contract  Las  in  sulistanct-,. tliougli  not  in  Aani, 
been  completed,  as  where  tlu'  piircliaser  lias  Iteen  let  into 
possession. 

The  Married  Women's  Property  Act,  1870  (/),  does  not 
appear  to  ha\  e  aftV-cted  the  marital  rights  of  a  husl)and  over 
chattels  real  belonging  to  his  wife  at  the  date  of  the  niarriage, 
or  which  she  acquires  during  the  coverture,  otherwise  than 
nnder  an  intestacy:  but  tle^  7th  Section  provides  that 
personal  property  (wliich  term,  it  is  c•oncei^'ed,  includes 
leaseholds),  to  which  a  woman  married  since  the  passing  of 
the  Act  {fj),  becomes  entitl(Ml  duiing  tlf'  covertui-e.  shall 
l>elong  to  her  for  her  separate  use. 

AVliere  a  married  woman  is  a  proprietoi-  of  redeemed  land 
tax,  and  hei-  liusl)and  procures  the  marriage  to  be  registered 
at  the  Land-tax  Office,  pursuant  to  the  38  Geo.  III.  e.  60, 
s.  78,  he  thereliy  acquires  an  absolute  power  of  disposition 
over  it  {h) :  but  it  is  conceived  that  he  could  not  bind  the 
wife's  right  by  a  mere;  contract:  and  even  if  he  mortgage 
the  land  tax,  reserving  the  equity  of  redemption  to  himself, 
this  will  not  defeat  her  right  by  survivorship  (/'). 

In  one  case  (/.')  a  question  arose,  but  was  not  decided,  as 
to  whether  the  wife  surviving  may  adopt  her  liusband's 
contract  for  sale  of  her  real  estate. 

And  the  vendor's  contract  will,  of  course,  not  be  enforced 
ao-ainst  persons  claiming  under  a  prior  title  Avhieli  he  himself 
could  not  liavc  di.splaced  by  a  con\'eyance ;  c.  (j.,  a  dowress 
nnder  the  old  law  (?),  or  a  wife  seised  of  an  estate  of  inheri- 
tance :  nor  will  the  contract  of  a  tenant  for  life  be  enforced 
against  the  trustees  of  the  reversion  who  are  empowered  but 
decline  to  sell  at  his  request  (>u). 


Jur.  337  ;  A.<hhy  v.  Ashhij,  1  Coll. 
.'j.^jo  ;  NciccnJutiii  v.  Pcmberton,  1  De 
G.  &  a  644;  W/ntik  v.  Hnmln:/,  2 
Th.  731. 

(/)  33  &  34  Vict.  c.  93. 

(/•/)  /.  e.  9th  August,  IS 70. 

(/<)   P)fi«tt  V.   P!<intt,J..    U.  4    i:.|. 


540. 

(0  IU,f. 

(/.)  JlumpJirci/s  V.  IFoIHa,  J.ac.  70. 

(/)   But  see  Wilson   v.    WlUtanu,  3 
.Tiir.  X.  S.  810,  ^KiYi-ii,  p.  274. 

(/,/)    n..ii,<i.-<  V.  Ihriiui.  1  Ko.   7-29. 


AS  To  ,si'i:<irh    i'i;i;i'ui;.MA.\ci:. 


hm 


So,  tlio  oontincl  l\n-  pmcliiisc  will   )„•  caluiocd  nM-aiiist   tl..-   fl.ai..  Will. 
piirclia.scr  liiniscli',  liis  eoiniiiitN'cs  in  luiiiu-v  i'// 1,  nii-l  ival  an. I        ^*=<'^  ^^ 

pei-soiial  ivpivsc-ututivf.s.     If  he  bceumc  ljiuiknn)t,  liis  trustee    ^''"^••'»»«--«-"'« 

1       J.1  J.   A    1  1         /         1  .  lontrnct  will 

under  tlie  recent  Act  has  (as  the  assignees  under  the  old  law   ''«  c»f"ni-.l 

had)  the  option  of  abandoning  the  contract  or  of  completing  Sf'"uVi!i"" 

it,  (paying  of  cours(^  the  entire  auKMint  due  lor  purchase-   [h-rr*'"'''" 

money) ;  and   the   vendoi-  may,  by  application   in  writing, 

compel  the   trustee  to  make  his  election  Avithin  the  time 

prescribed  by  the  Act  (o).    It  is,  however,  conceived,  that 

if,  as  might  sometimes  happen,  (r.  r/.,  in  the  case  of  house 

property  destroyed  hy  fire  after  the  contract,)  the  vendor 

^\'er(i  willing  to  convey  the  estate  and  to  prove  inider  th»^ 

}ia)ikruptcy  for  the  purchase-money,  he  would  have  a  right 

to  do  so.     Where   the  purchaser,  having  paid   pait    of  tlie 

purchase-mom^y,  became  insohent,  and  his  assignees,  upon 

a  bill  being  tiled  against  them  disclaimed,  the  Coui't  declared 

the  rej^resentatives  of  the  vendor  absolutely  cntitlet]  to  the 

estate  (p). 

A  married  woman's  separate  estate  may  l>r  iialilr   under   Against 
her  contract  for  purchase  (q) ;  but  the  veniloi-"s  suit  must  be   estate  of 
directed  specifically  against  such  separate  estate,  and  should  'vo,V,an. 
not  seek  a  decree  against  her  personally  (/■).     Whether  the 
same  relief   would  be   afforded  in   the  case  of  her  pai"ol 
contiact  followed  by  pai't  pciformancc  seems  to  be  some- 
what doubtful  (s). 


(»)  Shelf,  on  Luu.  564  ;  Suy.  20S  ; 
and  rii/e  .snjjra. 

(o)  See  32  &  33  Vict.,  c.  71,  ss.  23, 
24 ;  and  as  to  election  under  the 
former  hiw,  .see  12  &  13  Vict.,  c.  106, 
s.  146.  /,'.-;  2'>f'rte  Bendy,  1  Fonb. 
X.  II.  .'>3  ;  and  see  further  as  to  elec- 
tion and  disclaimer,  supra,  pp.  84,  253. 

(p)   Gabriel  v.  Sturyts,  5  Ha.  97. 

('/)  See  Iluhne  v.  Tenant,  1  Bro. 
C.  C.  16  ;  1  Wh.  &  T.  L.  C.  4th  edit. 
p.  431,  and  ease.s  cited  in  next  note. 

(/•)  Francis  v.  WifjzeU,  1  Madd. 
258 ;  and  see  Murraii  v.  Baric,  i 
Sim.  82  :  Onrnn  v.  Dirlrnnon,  Cr.  & 
P.  4^  :  .]/»s/,>„   V.  Bra'/s/,nr,   10  .lur. 


402,  V.-C.  E.  ;  15  Sim.  192;  Gaston 
V.  FranluM,  2  De  G.  &  S.  561  ;  re- 
\-ersed  on  otlier  grounds,  1 6  Jur.  507  ; 
DoHinf/  V.  Ma;/tilrc,  LI.  &  (i.  t.  PI. 
J,  19  ;  Ourn  v.  Ifoinan,  3  Mac.  &  G. 
378  ;  Hajhes  v.  Welh,  9  Ha.  773. 

(.v)  But  see  Vau(ihin  v.  Vandir- 
steijcn,  2  Drew.  ISO.  The  precise 
extent  to  which  the  separate  estate  of 
a  married  woman  is  lialile  for  lior 
general  personal  engagements,  must 
still  be  regarded  as  unsettled.  In  .t 
late  case  before  the  Court  of  Appeal, 
it  was  laid  down  that  where  a  mar- 
ried woman  having  separate  e.«tate. 
unl  liviii-  aj.art  from  her  husl.an>l. 
V  I-  2 
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AS  TO   SPECIFIC  PERFORMANCE. 


Chap.  XVIII. 
Section  4. 

As  ti>  j^arties 
to  the  suit. 


(4)  As  to  ihc  2'xtyfic'^  to  the  f<i'it. 

In  general,  it  is  only  necessary  to  make  those  persons 
parties  to  a  suit  for  specific  performance  who  were  parties  to 


contracts  dtbts,  the  Court  will  iuiimte 
to  her  an  intention  to  deal  with  her 
separate  estate,  unless    the    contrary 
be  clearly  proved  {Johnson  v.  O'aUa- 
yler,  30  L.  J.  Ch.  298  ;  3  De  G.  F.  & 
Jo.  494,  where  all  the   earlier  cases 
are  cited   and    very  fully  reviewed  ; 
f^ee  too  JJhuIiford  v.    WooUnj,  9  Jur. 
N.  S.  5C8) ;  and  Lord  Justice  Turner, 
though   he    carefully  abstained  from 
saying  that  the  separate  estate  would 
in    all   cases   be    bound    by   a    mere 
{general  engagement,  appears  to  have 
considered  that  neither  on  principle 
nor  according  to  the  weight  of  autho- 
rity is  there  any  sound  distinction,  as 
regards  the  liability  of  the  separate 
estate,  between  sjiecialty  and  simple 
contract    debts,    or    between    simple 
contract    debts  of    different    descrijj- 
tions    (see    judgment).      In    a   later 
case  the  soundness  of  this  xiev.-  was 
f[uestioned    by    Lord    Komilly,  who 
held  that    the    separate   estate  of    a 
married  woman  is  not  liable  after  her 
death   to  satisfy  her  general  engage- 
ments.     {Sltattocl:  V.   t<liattorl-,  L.   II. 
2  Eq.  182,  .and  cases  cited ;  and  see 
.ind     consider    judgment  ;     see    too 
Vauf/han    v.     Vuiuhrstcgen,  2    Drew. 
105  ;  llohihoj  V.  Pdcrs,  28  Beav.  354.) 
Where  the  married  woman  expressly 
charges  her  separate  estate,  or  where 
she  entei-s  into  a  bond   or    covenant 
which  can  only  be  satisfied  out  of  her 
separate  estate,  there  is  an  intention 
exjjressed,  or  to    be    reasonably  pre- 
sumed, that  she  intended  to  bind  her 
estate  (see    Tullett    v.    Armstrong,   4 
licav.  319)  ;  but  where  she  contracts 
a  mere  general  engagement,  not  pur- 
jx.rting  to  bind  her   separate  estate, 
the  question  whether  she  intended  to 
biml  the    estate    is    mere    matter  of 
inference,  to  be  gathered  from  all  the 
circuiiistance^  of  the  case.     In  other 


words,  '■  if  a  married  woman,  having 
separate  property,  enters  into  a  pecu- 
niary engagement,  whether  by  order- 
ing goods  or  otherwise,  which,  if  she 
M'ere  a  feme  sole,  woi;ld  constitute  her 
a   debtor,  and  in   entering  into  such 
engagement  she  purports  to  contract, 
ni)t  for  her  husband,  but   for  herself, 
and   on   the   credit  of    her   separate 
estate,  and  it  was  so  intended  by  her 
and    so    understood   by    the    person 
with  whom  she  is  contracting,  that 
constitutes   an    obligation   for  which 
the  person  with  whom  she  contracts 
has  the  right  to  make  her  separate 
estate  liable ;  and  the  question  whether 
the  obligation  was  contracted  in  this 
manner  must  depend  upon  the  facts 
and  circumstances  of  each  case."  {Per 
V.-C.  Kindersley,  in  Mrs.   Muttluo- 
'man's  cane,  L.  R.  3  Eq.  781,  where  a 
married  woman  was  held  to  have  con- 
tracted for  the  purchase  of  shares  oait 
of  her  separate  estate,  and  was  place<l 
on    the  list    of    contributories).     The 
12tli  section  of  the  Jlarried  Women's 
Property  Act,   1870  (33    &  34  Vict, 
c.  93),  exempted  a  husband  from  all 
liability  in  respect  of  his  wife's  debts 
contracted    before    the    marriage,  if 
such  marriage  were  subsequent  to  the 
Act :    but  this   section  was  repealed 
l)y  the  37  &  38  Vict,  c,  50,  which  in 
effect  makes  the  husband  liable  for 
his  wife's  ante-nuptial  debts  to  the 
extent  of  the  assets  which  he  receives 
with  her.     The  former  of  these  Sta- 
tutes has  greatly  enlarged  the  cajiacity 
of  a  manied  ^\•oman  to  acquire,  and 
her  rights    over,    personal  property  : 
but  it  does  not  attempt  to  define  the 
limits  of  the  liability  of  her  separate 
estate  to  answer  her  general  personal 
engagements.      See    on     this    point 
M'llairij    V.    Dariex,   L.    R.    10    E(i. 
88.  d'Qec    \yajw^l-gYdy  fffirr^     H<^i. 


AS   TO    Sl>EciriC    I'KltFdRMANX'K.  KMir, 

the  contract  (f).  For  instance,  a  purchaser  cannot  joni  as  Chap,  xviii. 
co-defendants  the  receivei-s  or  stewards  of  tlie  o^Yners  of  the  _^'  *'  _ 
estate,  although  they  are  in  that  capacity  possessed  of  tlie  P'^t'^« »» 

,.,,,,,,.  ,.,.-.  ,      ,         ,  contract  ore, 

title  deeds,  dehvery  ol  wliieli  is  sought  l)y  tlie  suit  (n) ;  nor,  in  general, 

it  would  seem,  the  wife  of  the  vendor  who  lias  possessed  Ha?y*'partk? 

herself  of  the  deeds  (./■) ;  nor  a  mortgao-or,  whose  luortji-airec,  ^°  ^^'^  ""''• 

or  mortgagee's  trustee,  has  entered  into  the  contract  under  a  cannoTJ'in 

mortgage  power  of  or  trust  for  sale  (u) ;  nor,  upon  a  sale  by  luntt  rccdvcr 

a  mortgagor,  the  mortgagee,  nor  any  person  interested  in  the  ^^  steward. 

Cfpiity  of  redemption  (z) ;  nor  a  person  who  has  joined  the   dlin^in-^^ 

vendor    in    the   sale    in    respect    of   other   property,    under  f'l^'<''>"«'^ '«- 

■■■  I       L        J  '  tercKts  jirinr 

conditions,  as  to  laying  out  roads,  &c.,  affecting  the  whole  *"  the  con- 
estate   ((() ;  nor,  as  a  general   rule,  any   person  upon   the 
ground  of  his  claiming  any  adverse    interest   which    was 
vested  in  him  prior  to  the  contract  (/>). 

Nor  need  a  stranger  to  a  contract  be  ma<le  a  party  to  a  suit  IV-r.son 
on  the  ground  of  his  being  interested  in  the  contract,  or  cmltract, 
bound  to  concur  in  the  conveyance  ;  as  where,  on  the  sale  in   ■""'  V"""'^  ^^ 

•J  ^  '  -  join  in  con- 

two  lots  of  leaseholds  held  under  an  entire  rent,  it   was  ^t-T^mcc,  not 

stipulated  that  the  purchaser  of  each  lot  should  be  a  party  party  to 

to  the  assignment  of  the  other  lot,  for  the  purpose  of  entering  ''^^^^^  '^  '^^ 

into  the  covenants  by  way  of  indemnity  usual  in  such  cases, 

it  was  held,  that  the  purchaser  of  lot  2  was  not  a  necessary 

party  to   the  vendor's  bill  for  specific  performance  of  the 

purchase  of  lot  1  (c) :  so,  where  a  landowner  agreed  to  sell 

land  to  a  railway  company,  and  to  buy  up  his  tenant's 

interest,  it  Avas  held  that  the  tenant  was  not  a  necessary 

party  to  the  vendor's  bill  for  specific  performance  and  to 

{/.)  llamphvcys  v.  IloJlia,  Jac.  75  ;  v,  Xi.con,  1   II.  &  M.  170  ;  Ftuiviik 

Wood  V.  White,  4  Myl.  &  C.  4G0  ;  but  v.  Buhnnn,  L.  li.  9  E-^i.  165,  case  of 

see  Dakln;j  v.  Whimper,  26  Beav.  568.  sub-purchaser. 

((')  M'Xamara  v.  Williams,  6  Ves.  (a)  Peacock  v.  Pcnson,  11  Beav.  sco 

113.  p.  359. 

(.<•)  Muaton  v.  Bradshaw,   10   Jur.  (h)    Ddahcrc    v.    Xoncood,    3    Sw. 

402,  V.-C.  E.  ;  15  Sim.  192.  144  ;  Pdre  v.  Dancomhc,  7  Ha.  24  j 

(y)    Clai/  V.  Sh(n-2)e,   18  Yes.    31G,  .Sug.    232  ;   but  see  CollM  v.  Jforer, 

n.  ;  Carder  v.  Monjaa,  ibid.  344.  1  Coll.  227  ;  and  see  as  to  multifai-i- 

(:)   Tusker   v.  Small,    3  Myl.  &  C.  ou«ness,  Inman  v.  Wcariiuj,  3  Dc  G, 

63  ;  L')iij  V.  BoidiiKj,  33  Beav.  585  ;  &  S.  732,  and  cases  cited. 
See  and  eouiiidcr  West  Midland  li.  Co.  (')  Peterson  v.  Lonj,  5  Beav.  186. 


lOOi) 


AS  To  SPElllk'  ri;uioi{MANCi:. 


Sect.  i. 


Chap.  XVIII.  resticiin  trcspas.s  l)y  the  cunipuny  {dj.  But  in  a  h,uit  nut 
merely  for  specific  performance  but  also  for  recovery  of  the 
possession,  the  party  actually  in  possession,  although  no 
party  to  the  contract,  may  properly  he  made  a  defendant  (e). 
So  too,  a  stranger  to  the  contract  may,  h}-  intermeddling  in 
it, — as,  c.  (/.,  l)y  claiming  an  interest  in  the  purchase-money 
— nuike  himself  a  proper  party  to  a  suit  for  specific 
performance  (/), 


Perbons 
having 
adverse, 
inconsistent, 
or  no  rights, 
cannot  join 
the  vcndur 
as  co-plaintitfs. 


but  may  ho 
made  defen- 
dants (scmblc). 


Persons  ha\  ing  rights  adverse  to,  or  inconsistent  with, 
those  of  the  vendor,  or  liaving  no  rights  in  the  sulijcct- 
matter  of  the  suit,  ought  not  to  be  joined  with  him  as  co- 
plaintifts  {g)  :  and  if,  l)eing  infants,  they  were  so  joined  in 
respect  of  adverse  or  inconsistent  rights,  the  Court  would, 
before  the  15  &  10  Vict.  c.  8G  (It),  have  refused  to  make  a 
decree,  even  by  consent  (/)  :  nor,  as  a  general  rule,  can 
parties  claiming  such  rights  be  made  defendants  to  the  pur- 
chaser's bill  (/•)  :  l>ut  they  may,  it  would  appear,  (and  this 
seems  to  form  an  exception  from  the  above  general  rule,)  be 
made  defendants  to  the  vendor's  l)ill  (/) :  and  the  Court  has, 
by  consent,  made  a  decree  in  a  suit  for  specific  performance 
by  several  purchasers  at  the  same  sale  {m). 


(i/j  llobuisim  V.  Gvcat  ]Vedcrn  11. 
Co.,  10  Sim.  311,  C. 

(')  /?(Vicy)  of  Winr/icsl),-  V.  Mul- 
J/'uifs  Pi.  Co.,  L.  It.  5  E<i.  ]7  ;  as  to 
making;  persons  who  are  not  parties 
to  a  contract  defendants  in  a  suit  to 
rescind  it,  see  Aheraman  Tronvorlot  Co. 
V.  Wickcm,  L.  R.  4  Ch.  Ap.  101. 

(/)    West  Midland  11.  Co.  v.  Nixon, 

H.  &  :vi.  170. 

(,y)  See  Fidha,a  v.  M-Corf/n/,  1 
H.  J..  C.  703  ;  Podtrlvk  v.  Piatt,  11 
Beav.  503  :  but  see  now  as  to  mis- 
joinder of  plaintiff,  15  &  16  Yict. 
c,  86,  s.  49. 

(h)  See  sect.  49,  a)Hl  Morgan's 
Chancery  Acts,  p.  207,  and  cases 
tht.Te  cited. 

(0  Sec  Wood  V.  Whit',  1  y\\].  k  C. 
483. 

{k)  Tanker   v.  Smrd'j  -J  Myl.  &  (.'. 


63;  Dr  Ifoyhioa  v.  Moniy,  L.  K.  i! 
Cli.  A}).  164,  170;  but  see  and  con- 
sider West  Midland  R.  Co.  v.  Ni.con, 
ubi  supra,  and  V.-C.  Wood's  com- 
ments on  Tasl-cr  v.  Small ;  and  sec 
Daking  v.  WhimiKr,  26  Beav.  568, 
^vhere  tlie  trustees  of  a  prior  vohuitary 
settlement  by  the  ■vendor  were  brought 
before  the  Court  by  the  purchaser, 
seeting  specific  i^erformance  ;  and  see 
Fenu-ick  v.  Bnlman,  L.  E.  9  Eq.  165  ; 
Dan.  Ch.  Pr.  221. 

(/)  See  Calv.  on  Part.  329 ;  Ecans 
V.  Jackson,  8  Sim.  217  ;  Sanders  v. 
Richards,  2  Coll.  568  ;  and  see  Lord 
J^angdale's  remark  as  to  the  judg- 
ment creditors,  in  Lord  Leigh  v.  Lord 
Ashburton,  11  Beav.  474. 

(m)  Ifiiryrao.xs  v,  Wright,  lU  Ila. 
Api  cud.  56. 


AS    To    SPKCIFIC    I'KUKoKMANCi;. 


I<)il< 


However,  "wliere,  at  a  sale  liy  auetinii,  it  was  aniiii'j^tMl  that   Chu],.  Will. 

a  portion  of  lot  A.  should  l)e  sold  as  part  of  lot  B.,  it  was  on        '  ^'^'^'  "*' 

a  bill   bcino-  filed  Ly  the   purchaser  of  lot  A.   for  speeitic   ^'"'"'-■''•Y^'" 
o  J  I  1  ,,f  one  lot 

i)erforniance  accordino-  to  the  particulais,  hchl,  that  the  i)ur-  wli<-'ii  nccen- 
chasers  of  lot   H.  wei'e  necessary  parties:  upon   the  special  suit  in  runiK-<t 
ground    that   the    \eudor   ought  not  to   I'euiuin  e\])Osi'<l  to    '  '  '^  ""'   '' ' 
another  suit   by   the   purchaser   of  lot  JJ.  for  speeitic   p'jr- 
foniiance  according  to  the  arrangement  at  the  sale  (n). 

if  the  contract  wore  entered  into  by  an  agent,  and  ANcre   A-^cni  nmst 
under  seal,  the  other  party  nuiy  insist  upon  the  agent  lieiug  contract lui.kr 
iucluded  in  any  suit  for  specific  performance  by  the  i)riucipal :  ^^'*'^' 
iuasnuicli    as   the   performance  of  the  covenant   with  the 
principal  would  be  no  defence  to  an  action  at  Law  In-  the 
agent  (o). 

Generally,  liowexer,  tlie  contract  is  not  under  seal ;  but,  ^^'bentobe 

made  party, 

e\en  then,  if  the  agency  be  not  apparent  on  the  contract,  the  if  contract 

nominal  contractor  should  (unless   the  plaintiil'  can  proAe  ^^^^ 

the  agency,)  be  nuide  a  party  to  the  suit,  as  a  defendant  (/>), 

in  order  to  bind  his  apparent  interest  (g) :  and,  although  an 

action  at  LaAv  might  in  such  a  case  Ije  maintained  by  cither 

agent  or  principal,  if  a  bill  1->e  tiled  the  parties  beneficially 

interested  in  the  contract  must  be  parties  to  the  suit(r).    So,  Auctioneer, 

an  auctioneer  is  sometimes  made  a  co-phiintiff  with  the  whymadu 

vendor,  upon  the  ground  either  of  his  haA'ing  an  interest  in  l"*""*'- 

the  C(mtract,  or  of  his  liability  to  an  action  for  the  deposit  (s). 

But,  if  the  agent  has  or  ckims  no  interest  in  the  contract  or  A^mh,  wir.n 


[ii)  Md-'ioii  V.  Franhliii,  1  V.  &  C. 
C.  C.  -oO.  In  general,  purclisisers 
pf  different  lots  cannot  be  joined  as 
co-defendants  :  liiii/nir  v.  Jiilt<(ii,  2 
Dick.  177  ;  Jhvokes  v.  Lord  W/dt- 
a-ortJi,  1  Madd.  86. 

(o)  ,See  C'ool-c  \.  Co'-h,  2  Vern.  36  ; 
Cope  V.  Parry,  2  Jac.  &  W.  538. 

(/>)  See  and  consider  Fulham  \. 
M'Carthj,  1  H.  L.  C.  703 ;  Chad- 
ir'tck  V.  Madai,  9  Ha.  188. 

(2)  Dau.  Ch.    r.   K'2  ;    Tr>i/hr  r. 


iSalmoiK  i  Myl.  &  C  101;  aud  sec 
XtUhuq-e  V.  Jloli/atc,  1  Coll.  217,  21 S, 
where  it  was  held  that  an  agent  might 
join  as  co-plaintiff. 

()•)  SmnU  V.  AUvood,  1  ^S'^m.  Aol  ; 
the  words  "suit"  aud  "contract"  in 
lines  10  and  11,  shoidd  evidently  bo 
transposed. 

{s)  See  Dan.  Ch.  P.  101,  192,  207  ; 
scd  quarc,  as  to  the  deposit;  vide 
s'lprot 


1008 


AS   TU   SPECIFIC   rKra-UlLMAN'cK. 


Chap.  XVIII.   the    subject-matter    thereof,  and    is    un<ler    no    liability   in 

^_^^'i'^'_^^ respect  of  the  contract,  he    is   an   improper  party  to  the 

^^^j^^P^^P^"^  suit  (0  ;  and  it  seems  prohahle  that  he  ought  not,  at  least  as 
a  defendant,  to  be  made  a  party  in  respect  of  his  supposed 
liability  to  pay  damages  or  restore  the  deposit  {a). 


Death  of 
vendor — 
■who  then 
entitled  to 
sue  purchaser, 
and  who 
jiroper  parties 
to  suit. 


Heir,  when 
unnecessary 
party. 


If  the  vendor  die  before  completion,  his  personal  repre- 
sentatives, as  being  entitled  to  the  purchase -money,  are 
prima  facie  the  proper  plaintiffs.  If  the  personal  estate 
has  been  vested  in  trustees  under  an  order  of  the  Court,  and 
a  bill  is  filed  by  such  trustees,  the  personal  representative 
is  still  a  necessary  party  {x) ;  and  unless  the  plaintifi's  have 
power  to  convey  the  vendor's  interest  in  the  estate  {y),  the 
person  in  whom  the  same  is  vested,  or  Avho  has  power  to 
convey  it,  must  also  be  made  a  party  {z) :  but  if  there  are 
devisees,  or  if  the  executors  are  empowered  to  sell,  the  heir 
is  said  to  be  an  unnecessary  party  {<>),  as  the  purchaser  has 
no  light  to  insist  on  proof  of  the  Avill  against  the  heir  (b)  ; 
or  to  require  his  concurrence  (c) ;  unless,  it  is  conceived, 
there  is  reasonable  ground  for  disputing  the  validity  of  the 
will.  In  one  case,  although  special  circumstances,  tending 
to  impeach  the  validity  of  the  will,  Avere  held  to  entitle  the 
jDurchaser,  the  defendant,  to  have  it  proved  against  the  heir, 
it  does  not  appear  to  have  been  considered  that  the  heir 
should  have  been  made  a  party ;  but  the  cause  stood  over 


^  U)  Kin'j  of  >%xdn  v.  Muchado,  4 
Russ.  225,  240  ;  KirujsJey  v.  Yviui'j, 
cited  Dan.  Ch.  P.  193. 

(!<)  See  Kcmhdl  v.  Btrkdt,  2  Euss. 
&  M.  90 ;  S'dnbhurj  v.  Joncf,  5  Myl. 
&  C.  1,  i. 

(.'•)  See  Core  v.  Cork;  2  Y,  &  C, 
C.  C.  130,  133. 

(y)  /.  e.,  the  estate,  whether  legal 
or  merely  equitable,  which  the  vendor 
held  subject  to  the  contract  ;  see 
Jioherts  v.  Marcliant,  1  Ka.  547. 

(z)  RoheHs  v.  Marrhant,  1  Ha.  547. 

(«)  See  Calv.  on  Par.  327.  See, 
now.  General  Orders,  vii.  1,  as  to  the 
heir  being  an  unnecessary  jiarty  to  a 
suit  relating  to  the  deviii'-d  laud. 


(h)  Culton  V.  Wilson,  3  P.  Wuis. 
192 ;  Bcllmnij  v.  Livcrsid'jc,  Sug. 
439  ;  and  see  Momson  v.  Arnold,  19 
Ves.  673  ;  Weddcdl  v,  Mxon,  17  Beav. 
160  ;  see  Boyse  v.  Lord  Rosshorowjh, 
Kay,  71 ;  3  De  G.  M.  &  G.  SI 7;  6  H.  L- 
Ca.  2  ;  Boysev.  CoIdouffJi,  1  K.  &  J. 
124  ;  6  H.  L.  Ca.  1  ;  Chadvkk  v. 
Madcn,  9  Ha.  188  ;  Lovctt  v.  Lovdt,  3 
K.  &  Jo.  1 ;  and  as  to  how  the  right 
of  the  heir  to  an  issue  devtsaiit  rd 
non  may  be  lost,  see  WiUiams  v. 
Williams,  9  Jur.  N.  S.  1267  ;  see,  too, 
Cowyill  V.  Modes,  33  Beav.  310. 

('■)  M'Cidloch  V.  Gre;jory,  3  K.  &  Jo. 
12. 


AS   To    Sl'IX'inC    PKllFOim.VNf'K.  1(M»!) 

that  the  vendor  inii;!)!  tile  a  lilll  against  liiin   to  estalilisli   ciiai).  xviir. 


Seut.  4. 


tlic  will  ('^).  If  tlic  vendor  liave  devised  the  estate  in  stiict 
settlement,  the  trustees,  the  persons  (if  any)  in  whom  the 
first  estate  of  inheritance  is  vested  (e),  and  the  intermediate 
tenants  for  life  (/),  and  the  owners  (if  ascertained)  of  any 
intermediate  contingent  or  executory  estates  ((j),  nuist  be 
made  parties. 

So,  the  personal  representatives  of  the  vendoi',  and  Uh.'  Who,  in  such 
persons  who  have  power  to  convey  his  estate,  aie  the  proper  jiartics  to 
parties  to  a  purchaser's  bill  (Jt).  pm-chascr's 

So,  if  the  vendor  have,  by  act  inter  vlcot^,  assigned  Ids  Alienation  of 
interest  under  the  contract,  he,  or  if  he  be  dead,  his  personal  interest  ijy 
representative,  must  be   a  party  to   the  assi"-nee's  1)ill  as  '^^^ ',"'"''  *'"'"'' 

J-  '  L         J  &  — ^vho,  proper 

defendant ;  or,  if  such  interest  be  recoverable  at  Lair,  either  parties  to  suit 

i.-T/'  I       •  n        1  1  against  or  by, 

as  defendant  or  as  co-plamtm  {().  So,  if  subsequently  to  purchaser, 
the  contract  the  vendor  have  aliened  or  incumbered  the 
estates  contracted  for,  the  weight  of  authority  seems  to 
show  that  the  alienees  or  incumljrancers,  if  tliey  took  Avith 
notice  of  the  contract,  may  be  made  defendants  to  the 
purchaser's  bill  (Jc). 

When  the  estate  is  vested  in  trustees  in  trust  to  sell  and  Ccaiuls'/'ie 

pay  the  proceeds  to  specified  persons  with  power  to  gi\e  unnecessary 

receipts,  the  cestuls  que  trust  are  not  necessary  parties  to  ^^'' 
the  suit  (l).     By  the  SOth  Order  of  August  1841,  it  was 

(d)  Grove  V.  Basianl,  2  Ph.  619  ;  Beav.  503. 
the  heir  appears  to  have  been  made  a  (/)  See  Danic/s  v.  Davtson,  IG  Ves. 
defendant  in  CoJton  v.  Wihon,  3  P.  219  ;  EcliHf  v.  JMchcin,  lb.  267  ; 
Wnis.  192  ;  and  see  now  a-s  to  proving  S^wnce  v.  I/or/f/,  1  Coll.  225;  Oolhlt 
a  v.-ill  in  solemn  form,  20  &  21  Vict.  v.  IIorci\  ih.  Ill  \  Potter  v.  Sandeis, 
c.  77,  ss.  61,  62,  64.  G  Ha.  1  ;  Dan.  Ch.  P.  223  ;  .S7(fnr  v. 

(e)  lloplcins    v.    Jlopldn!^,  1    Atk.  T/iadrai/,  1  Sm.  &  G.   537  ;  but  see 
590.  contra,  Cutis  v.   Thodoj,  1  Coll.  223  ; 

(/)  (wre  v.  Htacpook,  1  Dow.  18,  Lcutij  v.  IliUas,  2  De  G.  &  Jo.  110  ; 

31.  4  Jur.   N.  S.  1166  ;  Calv.  on  Part. 

iu)  Dan.  Ch.  P.  221,  222,  251.  325  ;  Dan.  Ch.  Pr.  225. 

(h)  See  Calv.  on  Part.  327.  (0    Wul-cnmn    v.   Duchcxs   »f  Prnt- 

(!)    See    FuUiam    v.     M'C'tirtlnj,  1  hnnl,   3   Ves.    233  ;     Binks   v.    Lord 

H.  L.  C.  703,  722;  Dan.  Ch.  P.  227  ;  Rokchy,  2  Madd.  227;  Potts  v.  Thames 

Rjan  V.  Anderson,  3  Madd.  174  ;  and  Ilo.an  Co.,  15  Jur.  100 i,  V.-C.  P. 
scg  5  Ha.  551 ;  Padidek  v.  Pk:U,  11 


)arties. 


1010  AS   TO   SPKCIFTC   rERKuKM ANcK. 

Chap.  XVIII.  provided  that  in  all  suits  concerning  real  estate  Aested  in 

^^  '   '       trustees  by  devise,  such  trustees,  if  competent  to  sell  and  to 

give  a  discharge  for  the  purchase-money,  should  represent 
their  cestuis  que  trust  in  the  same  way  as  executors  or 
administrators,  in  suits  concerning  personal  estate,  represent 
the  parties  beneficially  interested  ;  and  in  such  cases,  it  was 
unnecessary  to  bring  the  cestuis  que  tru-'<t  before  the  Court; 
but  this  provision  was  only  applicable  to  cases  where  the 
trustees  had  the  legal  estate  (m),  and  derived  their  title 
under  a  devise.  This  Order  Avas  abrogated  by  the  Consoli- 
dated Orders  (it),  having  been  rendered  unnecessary  by  the 
15  &  10  Met.  c.  86,  which  provides  (o)  that,  in  all  cases 
concerning  real  or  personal  estate  which  is  vested  in  trustees 
under  a  will,  settlement,  or  otherwise,  the  trustees  shall 
represent  their  cestuis  que  trust,  and  the  latter  need  not  be 
In-ought  before  the  Court.  It  has  been  held  that  executors 
with  an  express  power  of  sale  are  trustees  within  the 
meaning  of  the  Act  (/>).  By  the  rules  of  Procedure  under  the 
Rules  uncler  Judicature  Act,  1S73,  (q),  trustees,  executors  and  adminis- 
ieclure.'^°  trators,  may  sue  and  be  sued  on  behalf  of  or  as  representing 

the  property  or  estate  of  which  they  are  trustees  or  repre- 
sentatives, without  joining  any  parties  beneficially  interested 
in  the  trust  or  estate ;  and  are  to  be  considered  as  repre- 
senting such  parties  in  the  action :  but  the  Court  or  a  Judge 
may  at  any  stage  of  the  proceedings  order  any  of  such 
parties  to  be  made  parties  to  tlie  action,  either  in  addition 
to  or  in  lieu  of  the  previ(jusly  existing  parties  thereto. 

■ncath  of  If  the  purchaser  die  before  completion,  his  heir  or  devisee, 

iXo'Slwl  (if  tl^c  estate  be  one  of  inheritance,)  is  the  party  entitled  to 

to  sue  vendor,  ^^^^  j^^^^.  specific  performance,  making  the  personal  represent- 

proper  atives  parties,  if  he  seek  payment  of  the  purchase-money 


parties  to 
suit. 


{,)>)  TuriW  \,  Iltiul,  12  ii'nn.  Hi.  >«('>,   where  the  power   of    sale  is 

(»(.)  Prcl.  Order,  r.  L  iinplied  ;  Bolton  v.  ffto.nnard,  6  W.  E. 

(o)  See  sect.  42,  r.  0.     This  enact-  570  ;  but  see  now  22  &  23  Vict.  c.  35, 

raent  is  retrospective;  sec  Fov:Jcr  v.  s.  14. 

BnyMon,  9  Ha.  IS.  {'i)  Hce  rule  1 } ;  and  see  generally 

(())  &iaw  V.  IIa.rd'.ii[/h'(iii,  2  W.  K.  as   to   parlies,   rules    C  to  IT  ijJ  tho 

657  J  I'^iuUh  V.  Andravs,  1  ^y,  11.  35o.  schedule  to  the  Act, 


AS  TO  srHcinr  im;ui-u1!Man('i;.  lull 

out   ul"  the   personal   estate  (/•)  :   so,  on  a   bill   iiled   by    the  CLu]..  XVIII. 

vendor,  the  heir  or  devisee  of  the  purchaser  is  a  necessary  ^1A_ 

party  to  the  suit  (s) :  so,  if  the  hill  be  tile<l  against  the  heir  OrtoKuit 
or  devisee  of  the  purchaser,  the   personal  representatives 
must    be    made    parties,   because    the    purchase-money   is 
primarily  payable  out  of  the  personal  estate  (/). 

If  the  purchaser  has  assigned  the  benefit  of  tlie  contract,  Alienation  of 

the  suit  against  the  vendor  for  specific  performance  should,  interest  by 

it  would  seem,  be  by  the  assignee  (c),  making  the  purchaser  !!Vl'io^propei* 

a  defendant.     If,  however,  the  purchaser  merely  enter  into  parties  to  suit, 

,  by  or  against 

an  ordinary  agreement  for  a  sub-sale,  agreeing  himself  to  vendor. 
convey  the  estate,  and  not  that  the  original  AX'udor  shall 
convey  it,  the  sub-purchaser  is  not,  in  general,  a  necessary 
or  proper  party  to  a  suit  for  the  performance  of  the  original 
contract  (c/'). 

And  where  the  purchaser's  assignee  has  been  accepted  in  J^'^J"^^'''^^^'' 

his  place  by  the  vendor,  the  original  purchaser  should  not  party  if  his 

,  assignee  has 

be  made  a  party  to  the  ^■endors  suit  (//).  been  accepted 

by  vendor. 

By  the  44th  section  of  the  15  &  IG  Vict.  c.  cSG,  where,  in  ^Y'^^'', 

•J  nistrator  aa 

any  suit  or  other  proceeding,  it  appears  that  an}-  deceased  ?(7e//i,  when 

1^11         J.  J.       ■  i.  •      1       "''*y  ^*^ 

person,  who  was  mterested  ni  the  matters  i\\  cpiestion,  nas  appointed  by 

no  legal  personal  representative,  the  Court  may  either  pro-  t^^  ^'«"^' 

ceed  in  the  absence  of  such  a  representative,  or  may  appoint 

an  administrator  ad  I'lk'ni.     Thus,  where  in  a  suit  by  a 

lessor  for  specific  performance  of  an  agreement  for  a  lease, 

(/•)   Ih'ooraev.  Monl;  10  Ves.   597;  oli;  Cluuhdck  v.  Afadoi,  9  Ka.  1S8; 

Bi(ckma.,tcr  v.  JIarvop,  13  Ye^.  456  ;  see,  a  ca^e  of  special   circumstances, 

vide  supra,  p.  265  ;  but  see  now  30  &  South  K.  /!.  ('".  v.  Knott,  10  Ha.  12-2  : 

31  Vict.  c.  69.  and    compare    Finwicl-    v.    BhIiu'ih, 

(.v)  Toicmend   v.    Champcvnoir„e,   9  L.  E.  9  E-i-  165  ;  Aberaman  Compan;/ 

I'H.  130.  V.  Widens,  L.  K.  4  Ch.  Ap.  101 ;  and 

(0  Dan.  Ch.  Pr.  271.  see   Rule    17    of    the    new   Kulcs   of 

{>()    See    Fulhani  v.    M'Cartli^i,    1  Trocedure. 
H.  L.  C.  703,  717  ;  Prtf?«-(V^-  V. /V'^^C,  {;i)  Ilohhn    v.    Ihnjn,   1    M.r.    17; 

11  Bear.  503  ;    but  sec  Ndthorpc  v.  llaU  v.  Lava;  3  Y.  &  C.   191  ;  see 

Ilohjate,  1  Col.  203 ;  Mo.rh'u  v.  Indcv-  Ihnmvjmu    y.    Fa-naiidcs,    13    Sua. 

xdck,  11  Jur.  837.  22S  ;  ^hav:  v.  Fiihr,  5  Dc  G.  M.  <^ 

(.c)  Sec  Anon.  ^.   1 1""{/' '/•'/,    1  Kuss'.  G.  596. 
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Chap.  XVIII.   one    of   the    (Icfcndants    died,  after   the   hliiig    of  the   1>ill, 
'- — '- —   intestate  and  insolvent,  and  his  next  of  kin  refused  to  take 

out  administration,  the  Court  appointed    an  administrator 

ad  Htcin  (s). 


Section  5. 

As  to  the  bill. 

Suit  may  now 
be  com- 
menced by 
bill  or  claim. 


As  to  form 
of  bill. 


(.5.)  As  to  the  Bill  ur  f:)Ui.teincnt  of  Cvtuplaint. 

A  suit  for  specific  performance  must  liitlierto  have  been 
commenced  by  bill  or  (where  the  purchase-money  does 
not  exceed  500?.)  by  plaint  under  the  County  Courts 
Eijuitable  Jurisdiction  Act  {a) ;  but  when  the  Judicature 
Act,  1873,  comes  into  operation,  as  it  probably  will  have 
done  before  these  remarks  are  published,  the  suit  or  action, 
as  it  Avill  then  be  termed,  Avill  be  commenced  in  the  High 
Court  of  Justice,  by  a  writ  of  summons,  with  a  statement 
endorsed  upon  it  of  the  nature  of  the  claim  made,  or  of 
the  relief  required  (jj) ;  and  the  plaintiff  within  the  time 
and  in  the  manner  prescribed  by  Rules  of  Court  is  to 
file  and  deliver  to  the  defendant  after  his  appearance,  a 
statement  of  his  complaint  and  of  the  relief  or  remedy 
which  he  cla.ims,  unless  the  defendant  at  the  time  of  his 
appearance  states  that  he  does  not  re(|uire  such  a  state- 
ment {(■).  It  is  conceived  that  in  suits  for  specific 
performance,  such  a  statement  will  seldom  be  dispensed 
with  ;  and  as  the  form  of  it  Avill  differ  only  in  name 
from  a  bill  in  Chancery,  the  general  rules  of  pleading  "vvill 
remain  unaltered.  According  to  the  present  practice  the 
mode  of  procedure  is  the  same,  whether  the  suit  be  in 
Cliancery  or  in  the  County  Court ;  and,  except  where 
otherwise  noticed,  the  folloAving  remarks  arc  applicable 
to  cases  falling  under  cither  jurisdiction  ((/). 

It  has  been  liold  that  if  the  bill  state  that  the  agreement 

(,:)   Tarratt  v.  Llond,  2  Jur.  X.  S.  1,  r.  1. 

3/1  ',  and  for  cases  iindcl'  this  section,  (h)  See  Ivulcs  of  Procedure,  r.  2. 

see  Morgan,  200,  201.  (')  Rule  IS. 

(")  28  &  29  Vict.  c.  IJ'J,  fi.  1,  order  {d)  A-i  to  which  ukh  ii'fra^  s.  6. 


AS   TO   SPECIFIC   rERFORMANCE.  ]()\:\ 

was  in  writing,  it  nooJ  not  allcyo  signature  (r) :    nor   tliat   Cl.ai-.  XVlll. 

it  was  dnly  stamped  (/).     Bnt  tlie  incro  allegation  of  an        ^''^*-  •'• 

au'reonicnt,  witliont  any  statement  that  it  was  in  wi-itiiv,   \''  "*-"'^*^.""* 
is  notliino- more  tlian  an  allegation  of  a  verbal  af^reemcnt;  "aturcf 
and,  unless  from  the   other  aN'eiments   in  the  pleadings  a 
written  agreement  must  necessarily  be  presumed,  the  hill 
is  demurrable  (y). 

Where  letters  are  relied  upon,  they  may  be  stab.'d  in  the   Letters,  how 

.         .  to  Vie  rifiiiicl 

bill,  either  as  constitutnig  the  agreement,  or  as  evidence  of  tn. 
a  parol  agreement ;  in  the  latter  case,  it  Avill  be  necessary 
to  prove  other  matter  sufficient  to  take  the  case  out  of  the 
Statute  (h). 

As   a   general   rule,    the   Inll   need   not  state    inferences  inferences  of 

^^'V>',  whetluT 

or  results  of  law  arisnig  innn    the    facts  alleged.     It  has,  to  be  .staud. 

however,  been  held  tliat  a  vendor  meanini--  to  rely  on  the  "^Vaiver 

.^...  relied  on 

purchasers  Avaiver  of  his  'pi'mta  Jacte  right  to  a  marketable  should  be 
title,  must  allege  or  chai'ge  such  waiver;  and  that  it  is  and° facts 
not  sufficient  to   alleo-e   facts  which,  if  iiroved,  would  lie  «j'Pi"'it'ii^'  it 

^  '  i-  '  sllouUl  bo 

evidence  of  it  (/').  But,  on  the  other  hand,  it  is  improper  stated. 
to  introduce  general  charges  or  averments  of  waiver,  &c., 
unsupported  by  a  statement  of  the  particular  facts.  The 
party  ought  so  to  frame  his  case  upon  the  record,  that 
the  Court  can  fairly  see  what  the  case  is  which  is  to  be 
relied  on  (/)  ;  but  he  should  do  so  V\'ithout  unnecessary 
prolixity  (/). 

It  has  been  held  that  a  bill  which  shows  that  a  specified   Omission  to 

,    .       .    ,  p  state  reciui- 

consent  is  requisite  to  enal:)le  the  planititt  to  perform  the   .site  con.>^eut 

(e)  Rist  V.  Ilohson,  1  S.  &  S.  543  ;  17  ;  Sllnner  v.  M'DouaU,  2  De  C.  & 

Field    V.  Ilutcldnson,   1   Beav.   599  ;  S.  205. 
Barkworth  v.  Young,  4  Drew.  1.  (/')    Clirc  v.  Beaumont,  1  De  G.  & 

(/)  Dan.  Ch.  Pr.  341.  S.    397  ;  and  GaHton  v.  Fmnl-itm,   2 

(y)  Barkicortli\.  Youwj,  -1  Drew.  ],  De  G.  &  S.  5G1,  reversed  on  other 

11  ;    and    see    Bcddrn;/   v.    Willed,  ?>  points,  16  Jiir.  .')07. 
Bro.  C.    C.   40);  Dan.  Ch.    Pr.  340  ;  (k)    See   Ihnitcr  v.   Danivl,   4   ITa 

but  see  Spurrier  v.  Fitzgcndd,  G  Ves.  432. 
548  ;  Rist  v.  Ifohson,  1  S.  &  S.   543.  (I\  See  IJnlo  1  =!  ..f  tlic  new  Pvules  of 

{],)   See  Birrc  v.  Jihlrhhfi,  (»  Madd.  Procedure. 
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AS  TO  M'i:<  iri<'  i'i;i!r<»i;MAN(T.. 


Chap.  XVIII. 

Sect.  5. 

held  imma- 
terial. 

Where  the 
contract  is 
conditional, 
the  per- 
formance of 
the  condition 
should  be 
allpcred. 


Prayer  for 
general  relief, 
what  relief 
can  be 
obtained 
under. 


contrAct,  liut   omits  to   stato    tlmt  such  consent  lias  licon 
obtained,  is  not  thercibrc  ilciimiialtle  (///)• 

Where  tlie  contract  is  oiiginully  couilitional,  the  perfor- 
mance of  tlie  condition  .shouhl  lie  alleged ;  .so,  where  it 
purports  to  be  signed  1  •>'  an  agent,  the  fact  of  the  agency, 
and  the  authority  of  the  agent,  should  be  alleged ;  so,  also, 
the  plaintiff  should  state  that  he  has  performed,  or  been 
ready  and  willing  to  peifoi'm,  his  part  of  the  agreement; 
an<l  that  tliere  is  no  incapacity  in  the  defendant  to 
complete  it  (n).  If  damages  are  claimed,  some  special 
injury  must  be  shown :  a  mere  general  allegation  that  the 
plaintiff  has  siistaine<l  damage  being  insufficient  (o). 

According  to  the  present  practice,  the  plaintiff  cannot, 
under  the  prayer  for  general  relief,  obtain  a  decree 
inconsistent  with  either  the  specific  case  made,  or  the 
specific  r-elicf  prayed  by  the  bill  (//).  For  instance,  it  has 
been  held  that  a  vendor  who,  through  want  of  title,  fails 
to  olttain  a  decree  for  specific  performance  against  a 
purchaser  in  possession  cannot,  tnider  the  prayer  for 
general  relief,  obtain  an  account  of  the  rents  and  j^rofits  ; 
although  the  defendant  by  his  answer  state  his  readiness 
to  pay  a  fair  rent  (7) :  nor,  where  he  fails  in  proving  the 
agreement  alleged  by  his  bill,  can  he,  in  general,  take  a 
decree  for  performance  of  a  different  agreement  admitted 
by  the  defendant's  answer  (/•)  :  nor  can  he,  nnder  the 
o-eneral   prayer,   obtain  relief  which,   although    consistent 


(//()  Smith  V.  Cupron,  7  Ha.  IS.'). 

(n)  See  C'olumhine  v.  Chichester,  2 
Phil.  27. 

(o)  See  Chinnork  v.  M((rrhioi)C!<s  of 
Elif,  2  H.  &  M.  220  ;  reversed  on 
other  grounds,  6  X.  R.  1 . 

(p)  See  authorities  cited  in  notes 
(q),  (r),  (s),  and  (n),  and  see  Iliern 
V.  Mitf,  13  Ves.  119  ;  CorhereU  v. 
JDirkcns,  1  M.  D.  &  I),  f:.  4.-,  81, 
Priv.  C. ;  Hill  v.  Gt.  N.  R.  Co.,  r,  l)e 
(i.  M.  &G.  72;  White  v.  C^olJun,  8 
t'l.   &  Fin.   7«jG;    Col.l.u,    V.    '/■;/-•,    1 


Giff.  39;';  4  Jur.  N.  S.  ")79. 

(q)  WiUiuiiis  y.  Shan;  3  Paiss. 
178,  n. 

()■)  Lrrjal  v.  MiUcT,  2  Ves.  S.  299 ; 
but  see  Mortimer  v.  Orchard,  2  Yes. 
jun.  243  ;  Jeffrey  v.  Stephens,  8  Jur. 
X.  S.  947,  where  the  plaintiff  had,  i\p 
to  the  hearing,  repudiated  the  agree, 
nient  set  up  by  the  defendant's  an- 
swer :  and  .see  Jlanluri/  v.  Litchfield 
2  MyL  &  H.  629  ;  in  which,  nnder 
special  circumstances,  the  plaintiff 
obtained  a  decree. 


AS   TO   SPECIFIC   PEPFo|!MA\<  F..  KH.-, 

^vIt]l  tlic  spccitic  relief,  Is  yt-t  sustained   only  liy  alieL;at iiiii->   cii:*)..  X\"I1I. 

\vliich    liavo   heon    iiiti'odueeil    nieicly  as   ^liowiuL;-  liis  li^la         ' 

to  tlie  specific   lelief  (n)  :  and,  in  general,  where  a  hill  has 

heen  filed  niakino-  a  case  of  actnal  fraud   (/),  the  right  to 

relief   being    rested    on    that    ground,  and   such   fraud   has 

heen    disproved    or    not    estalilished,    tin     ( 'ourt    has    not 

allowed   the    hill    to    he    used    for   any  secondary  purpose, 

hut  has  dismissed  it  with  costs  ((()  ;  imless  it  alleged  other 

matter  on  which  the  Court  could  ground  a  decree  {.''■}. 

Th(^  Judicature  Act,  1<S78  (i/),  with  the  view  of  prevent- 
ing nudtiplicity  <»f  legal  proceedings,  makes  it  obligatory 
on  the  Court  to  grant  relief  in  any  matter  or  cause 
pending  l)efore  it,  in  respect  of  any  legal  or  e(juitahle 
claim  properly  brought  forward  in  such  cause  or  mattei'. 
But  this  section,  while  it  requires  the  C^ourt  to  deal 
finally  with  every  claim  which  properly  comes  l)efore  it, 
will  not,  it  Is  conceived,  entitle  a  plaintiH'  to  any  relief, 
except  sf'cvndam  ullcgdid,  rf  pivhald. 

By  the  C'Onnty  Courts  Equitable  Jurisdiction  Act  (s),pro-  As  to  plaints 

for  specific 

ceedings  for  the  specific  j^erformance  of  agreements  are  to  be  performance 
taken  in  the  County  Court,  within  the  district  of  which  the   ""o'unty  Courts 
defendant,  or  any  one  of  several  defendants  resides,  or  cai'ries  ^^(imtabK' 
on  business  ;  and,  by  the  recent  Amendment  Act  (a),  a  plaint  Act. 
may  be  entered  in   the  Comity  Court  within  the  district  f>f 
\\hich  the  defendant,  or  one  of  the  defendants  dwells,  or 
carries  on  his  business,  at  the  time  of  bringing  the  action  or 
suit ;  or  it  may,  by  leave  of  the  Judge  or  Registrar,  be  entered 

(.s)  Slecens  v.  (J'q^pi/,  3  Euss.  171,  Mac.  &  G.  486,  498;  Ciirson  v.  Bd- 

18.'..  H-ortJu/,   3  H.  L.    C.   742;    Dan.   C'li. 

(t)  The   mere    use   or   omission  i)f  Pr.  309. 
the  icord  "fraud,"  is  immaterial,   if  (.r)  Hee  Archhohl  v.  Com.  of  Dona- 

acts    are    alleged   which   amount  to  lions,  2  H.  L.  C.  440,  44G  ;  Bei/ncll  v. 

fraud;  .V'Calmonf  v.  Fa, din,   S  Ha.  Si^ri/e,  1  De  G.  M.  &  G.  660;  Espei/ 

1.-,.  V.  Z«i-e,  10  Ha.  260;  Parr  v.  Jaceif, 

(ii)    GJa^aeott  v.  Lii,}<j,  2   Ph.   310.  1  Kay  &  J.  G71,  C74. 
3-22;  and  see  Wihh   v.  (lil,^<,ii,  1  I  i.  (//)  36  &  37  Vict.  c.   66,  sect.   21, 

T..  C.  G21 ;  Ftrrahji  v.  H„lm>,i,  2  Ph.  sub-sect.  7. 
2.55  :  and  Mar/,, ire' v.  (rihilhi,  3  .1.   k  (-)  2S  &  29  Vict.  c.  99.  s.  10. 

1-.  224.   240:    l>,-i<;-  v.   /!,, ■■,■!„://..„,  ?,  i,i)  30  &  31  \'irt.  c.  142.  sect.  1. 


lOlG  AS   TO   .SPECIFIC   PERFORMANCE. 

Chap.  XVIII.   in  tlio  Count}'  Court  Avitliin  the  (listrict  of  wliieli  tlio  defen- 

-^'   ' tlant,  or  one  of  the  defendants,  dwelt  or  carried  on  business 

at  any  time  witliin  six  calendar  months  next  l3efore  the  time 
of  action  or  suit  brought ;  or,  Avith  the  like  leave,  in  the 
County  Court  in  the  district  of  Avhieh  the  cause  of  action  or 
suit  AvhoUy  or  in  part  arose.  The  "residence"  or  "  dAvelling" 
contemplated  b}'  these  sections  is  a  permanent  and  not  a 
merely  temporary  residence.  Thus,  in  one  case,  where  a 
person  rented  a  furnished  house  in  tlie  Isle  of  Wight  for  a 
period  of  six  months,  to  wiiich  he  moved  a  portion  of  his 
establishment,  but  retained  his  residence  in  town,  service, 
without  special  leave,  at  the  latter  place,  of  a  plaint  for  the 
specific  performance  of  a  contract  for  the  purchase  of  land  in 
the  Island  was  held  to  be  irregular ;  and  the  plaint  was  dis- 
missed with  costs  (h).  But  where  a  defendant  has  no  per- 
manent dwelling-place,  a  place  where  he  is  temporarily 
residing,  as,  e.g ,  the  house  of  a  friend,  may,  it  seems,  con- 
stitute a  sufficient  residence  or  dwelling  within  tlie  meaning 
of  the  Acts  (c). 

Under  the  The  jurisdiction  Avhich,  by  the  28  &  2U  Yiet.  c.  00,  was 

Act™'  m^.n  (,Qj-^fgpyg(i  on  County  Courts  in  cases  of  specific  performance, 
has,  by  the  30  &  31  Yict.  c.  142,  s.  9,  been  extended  to  all 
cases  for  the  specific  performance  of,  or  for  the  reforming, 
delivering  up,  or  cancelling  of,  any  agreement  for  the  sale, 
purchase,  or  lease  of  any  property,  where,  in  the  case  of  a 
sale  or  purchase,  the  purchase-money,  oi',  in  the  case  of  a 
lease,  the  value  of  the  property  does  not  exceed  500/.  (d). 
Unless  in  the  case  of  a  purchase  the  price  to  be  paid  is  a 
fiTOSs  sum,  it  would  seem  that  tlie  County  Courts  have  ]io 
jurisdiction  under  the  Acts. 

(h)   Burt     V.    Vincent,   before    the  C.  P.  257- 
Judo'e  of  the  County  Court  of  Hants,  (r)  Alexamler  v.  Jones,  L.  E.  1  Ex. 

at  New-port,  23  Sept.  18G9      See,  too,  133,  also  a  case  on  the  9  &  10  Vict. 

Macdour/aU    v.    Paterson,   11    C.    B.  c.  95,  s.  128. 

755   a  case  under  the  similar  wording  {d)  Prior  to  the  Amendment  Act, 

of  9  &  10  Vict.  c.  95,  s.  128.     As  to  it  was   held  that   the  County  Court 

where  the  defendant  has  more  than  might  entertain  a  suit  for  the  specific 

one  residence,  see  Butler  v.  Ahku-hite,  performance  of  an  agi-eement  to  o-rant 

G  C.  B.  N.  S.  740  ;  28  L.  J.  C.   P-  a  lease  ;  see  ir(7co,<;  v.  Mnrshdl,  L.  P. 

292  ;  PiUjrim  v.  KnalvhhuU,  34  L.  J.  3  Ii<i.  270. 
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According  to   tlio   present  practice   an    ap]-)ca]    Vws   fiuni   Cliai..  XN'Jli. 
the   decision   of  a  (*ounty  Conrt  Judge   undri'  tliese  Acts    _^^  *''• 
to    the    High    Conrt    of  Chancery;    oi-,  in  causes  arising  u.eCmmr'"' 
witliin  the    Connt}^  Palatine    of  Lancaster    either   to    tlie  <-'"«rt:<. 
High    Court    of   Chancery,  or   to    tlie  Chancery  Court  of 
the  County  Palatine  (e)  ;    and  any  proceedings  in  P^quity 
commenced  in  the  High  Court  of  Chancery  may  be  ordered 
to    be    transferred    to    the    Count}^  Court    in  which   they 
might  have  been  instituted  (/).      Under    the    Judicature 
Act,  1873,  the  appeal  will  lie  to  Divisional  Courts  of  tlie 
High    Court    of    Justice ;    and,    except   by    special    leave, 
there  is   no  further    right    of   appeal  (g).     The    erpiitablo 
jurisdiction    conferred    on     C^ounty    Courts    (//)    has    not 
ousted  the  jurisdiction  of  the  High  ('ourt  of  Chancery  (/'). 
A  plaintiff  coming   into  the  latter  Court,  when  he  might  Costs. 
have  sued  in  the   County  Court,  has  been   held    entitled 
only    to     such     costs     as     he    avouM     have    obtained    in 
the    County  Court    (/')  ;    but    in    a    recent  case    Sir    Geo. 
Jessel,  M.R.,  disapproved  of   this  decision,  and    allowed  a 
plaintiff   in    a   suit    to    foreclose  a  mortgage    lor  50/.,  hh 
usual  costs  in  r*hancery  (/). 


(G.)  -^1.^  fo  ilif.  httc  mode  of  procfcdhirj  hij  Chihn  under  ilic      Section (>. 
Oi-dcrx  of  April,  IS.jO  ;  and  as  to  ^pcchil  Ca^t'^  under  As  to  the  hit^ 

^^,  iiKxle  of  iPio- 

ile  13  I-  It  Vid.C.  35.  ceeaingl'y 

claim,  &c. 

Under  the  Orders  of  April,   1850,  any  person   seeking  byeiah,,'""" 
ecpiitalJe  relief  might,  without  special  leave  of  the  Court,  J)"|J|;|.7,','f' 
and  instead  of  proceeding  by  bill   in  the  usual  form,  iile  April,  lf>50. 

((-)  28  &  29  Vict.  c.  99,  ss.  18,  19.  of  the  High  Court  of  .Tustice  ;  3G  & 

The  senior  Vice-Chancellor  hears  the  37  Vict.  c.  66,  s.  89. 

appeals.  (0   -S'^oMo   v.  IleriUuie,  L.   E.  3  Ecj. 

{/)  30  &  31  Vict.   c.  142,  s.  S  ;  as  212,  a  suit  to  foreclose  a  mortgage  for 

to  the  power  of   transferring  causes  .50?.  ;    Broini    v.  Bye,  I,.  E.   17  Ei|. 

under  the  Act  of  1873,  see  sect.  90.  343. 

(r/)  36  &  37  Vict.  c.  66,  s.  4.5.  (/.)  AV;«o/i.s  v.  M'Adam,  E.  E.  6  E.|. 

(/()  Under  the  Act  of  1873  County  324  ;  l>ut  see  Sfoiio  v.  IhriUujc,   M 

Courts    within    the    limits    of    their  ttiipra. 

jurisdiction  will  ha^e  nil  the  ]iowoi>;  (/)  nrmni  v.  7?//r,  nh!  svpni. 

VOT,.   TT,  ^'  ^' 
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Chap.  XVIII.  a  claim  In  the  Record  and  Writ  Clerks'  Office,  in  (among 

'. 1_    other  specified  cases)  any  case  where  the  plaintift*  was,  or 

claimed  to  be,  a  person  entitled  to  the  specific  performance 
of  an  agreement  for  the  sale  or  purchase  of  any  property, 
seeking  such  specific  performance  :  such  claim  to  be  in  the 
form,  and  to  the  efiect,  of  the  form  No.  S  set  forth  in  the 
Schedule  A,  to  the  said  Orders ;  and  the  filing  of  such 
claim  was  to  have  the  force  and  efiect  of  filing  a  bill  (m)  : 
Special  claim,  and  in  any  case  in  which  the  above  form  was  not 
applicable,  the  Court  might,  upon  the  ex  parte  application 
of  the  plaintifl^,  and  upon  reading  the  claim  proposed  to 
be  filed,  give  leave  to  file  it. 

This  mode  of  proceeding  could  Ijc  adopted  onl}-  in  clear 
and  simple  cases  (/?) :  that  is,  when  the  issue  was  simple, 
although  the  affidavits  might  be  hea\'y  (o).  All  the  material 
facts  of  the  case  within  the  plaintifi"s  knowledge  had  to  be 
stated  {p)  ;  and,  as  in  an  ordinary  suit,  he  was  obliged  to 
establish  his  case  secundum  allegata  et  pt'ohata  (q).  This 
mode  of  procedure,  which  had  practically  been  rendered 
obsolete  l>y  the  pi'actice  of  moving  for  a  decree  under  the 
15  ct  ](»  Vict.  c.  NO  (r),  was  abolished  as  fi-om  the  14th 
Fel)ruary,  l<S(i(),  by  the  8th  Consolidated  Order,  rule  4. 

As  to  pro-  An  apparentl}',  rather  than  a  really,  inexj^ensive  and  easy 

CGGdiiis"  bv 

special  case  mode  of  obtaining  the  opinion  of  the  Court,  where  the 
Vicrc  35^  parties  agree  upon  the  facts  but  difier  as  to  the  law,  is 
provided  by  a  modern  Act  (s) ;  which  enables  persons 
interested,  or  claiming  to  be  interested,  in  any  question 
cognizable  in  the  Court  of  Chancery  as  to  the  construction 
of  any  Act  of  Parliament,  will,  deed,  or  other  instrument  in 
writing ;  or    any    article,    cause,    matter,  or  thing    therein 

(m)  See  Orders  1  &  2.  (o)    Jacols   v.   Itirh<irds,  IS   Bear. 

(n)  See  Jaclson  v.  Grant,  !">  Jur.  308. 

72,V.-C.  11.  ;  Smith  v.  Con  slant,  iT>i^  {/>)  (,'oode  v.    West,   !'>   Jiir.  1025, 

a.  &  S.  213;  RavUnrjs  v.  Dalrjhisli,  Y.-V.  T.  ;  20  L.  J.  631. 

1  Sm.   &  G.  76  ;  Erclcs  v.  Cheipn;  ii  (7)  Johns  v.  Mason,  9  Ila.  29. 

Ila.  21.')  ;  Jinrnki/  v.  B.   C.  It.  Ol,  f.  (r)  Sects.  1.^)  &  16. 

De  G.  &  S.  314.  (.s)  13  &  11  Vict.  c.  35. 


AS   TO   SPKCIKIC    PKKI'dltM.VNC'K.  H)l[) 

contained ;  or  as  to  tlio  title,  nr  e\lil.'nc('  dF  title,  to  any  real  Cl.ap.  xvrir 

or  personal  estate  contracted  to  lie  sold  oi' otlicrwise  dealt ^''''^' "' 

with;  or  as  to  the  parties  to,  or  the  form  of,  any  deed  or 
instrument  for  carrying-  any  snch  contract  into  effect;  or  as 
to  any  other  matter  falling  witliin  the  original  jurisdiction 
of  the  Court  as  a  Court  of  Equity,  or  made  ,sul>jcct  to  its 
jurisdiction  or  authority  l)y  any  Statute  (notl)eing  a  Statute 
relating  to  bankrupts) ;  and  including  among  such  persons, 
all  lunatics,  married  Avomcn,  and  infants,  (in  manner  and 
under  the  restrictions  thereinafter  contained,)  to  concur  in 
stating  such  question  in  the  form  of  a  special  case  for  the 
opinion  of  the  Court ;  and  executors,  administrators,  and 
trustees,  are  authorized  to  concur  in  such  case  (t). 

As  a  general  rule,  all  the  persons  who  are  interested  in  all  Who  must  be 
the  questions  to  be  determined  nnist,  as  in  the  case  of  a  suit  P''^'"*^'*'''  *'°' 
instituted  by  bill  (ii),  be  made  parties  to  the  special  case  (.^•) ; 
l)ut  the  modifications  of  this  rule,  which  Avere  introduced  by 
the  Chancery  Improvement  Act  (y)  seem  applicable  to  this 
mode  of  procedure  (r).  A  special  case  may  be  amended  (a)  ; 
so,  also,  on  the  death  of  a  sole  plaintiff,  the  connnon  order  for 
revivor  may  be  obtained  ;  the  object  of  the  Statute  being  to 
assimilate  the  practice  on  special  cases  in  all  respects  to  that 
in  suits  instituted  ])y  Ijill  (]>)  :  but  it  seems  that  the  person 
named  as  plaintiff  may  not  sue  on  behalf  of  himself  and 
other  mendjers  of  a  class  in  the  same  interest  (r).  Where 
the  object  of  the  special  case  is  to  ascertain  the  construction 
of  a  trust  instrument,  the  trustees  ought  to  l)e  parties  (of). 

Every  such  special  case  is  to  state,  concisely,  such  facts  Special  c.opr, 
and  documents  as  may  be  necessary  to  enable  the  Court  to  f',"^^,''„*j  ^^^. 

(0  Sect.  1.  Fovsbvoolc  v.  Forshrool;  L.  K.  3  C'li. 

{h)  Sect.  32.  Ap.  93. 

(.<■)  Enta-htk  V.    Cannon,  4  W.   V..  {h)  Wi!son  v.    WJiaMr;/,  1   J.  &  H. 

4r)0.  331. 

(y)  15  &  IG  Vict.  c.  86,  s.  42.  (r)  Lee  v.   Head,  1  K.  Sc  Jo.    020, 

(:)  SiraUow  v.   BInns,  9  Ha.  App.  625;    but  .see  15  &  16  Vict.  c.  86, 

xlvii.  ;  Re  Bromi,  29  Beav.  401.  ss.  44,  51  ;  Jic  Bmn-n,  29  Beav.  401. 

(rt)   DomrlUe  v.   Lamh,  9  Ha.  App.  ('0    Vorley  v.  lUchordson,  8  Do  G. 

Iv.  ;  Th;,thihmdte  v.  Gamier,  5  De  (I.  M.  &  G.  126  ;  2  Jiir.  X.  S.  362. 
&  S.  73  ;  Bdl  v.  Cade,  2  J.  &  H.  122; 

G   fi    2 
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Cheap.  XVlll.    decide  the  question  raised  thereb}' ;  and,  upon  tlie  hearing, 

— —    the  Court  and  the  parties  may  refer  to  the  whole  contents 

of  such  documents ;  and  the  Court  may  draw  from  the  facts 
and  documents  any  inference  which  it  might  have  drawn 
therefrcm  if  proved  in  a  cause  (<^) ;  hut  will  not  direct  an 
inquiry  as  to  facts  of  which  it  is  not  satisfied  at  the  hear- 
ing (f) ;  nor  act  on  the  mere  inference  or  belief  of  the 
parties  (g) ;  and,  unless  the  facts  are  fully  and  fairly  stated> 
may  refuse  to  make  an  order  (A). 


To  be  signed 
by  counsel, 
filed,  and 
appeared  to. 


Every  special  case  is  to  be  signed  by  counsel  for  all 
parties  (/),  and  is  to  be  filed  as  a  bill  is  filed,  and  the 
defendants  are  to  appear  thereto  as  to  a  bill  (Z").  The  same 
counsel  may  sign  for  plaintiff  and  defendants  (/)  ;  but  infants 
should  be  represented  l:>y  separate  counsel  at  the  hearing  (in). 


Partiesafter 
case  filed  are 
to  be  subject 
to  the  jurisdic- 
tiim,  and  Ije 
bound  by 
statement.^ 
in  case, 
subject  to 
what  restric- 
tions. 


After  the  case  has  been  filetl,  and  the  defendants  haxe 
appeared,  all  the  parties  are  to  be  subject  to  the  jurisdiction 
of  the  Court,  as  if  the  plaintiflf  had  filed  a  bill  against  the 
defendants,  and  they  had  appeared  thereto ;  and,  upon  the 
case  being  filed  and  appearances  entered,  all  j)arties  thereto, 
other  than  mairied  women,  infants,  and  lunatics,  are,  for  the 
purposes  of  such  special  case,  to  be  bound  by  the  statements 
therein;  and  married  women,  infants,  and  lunatics,  made 
parties  thereto,  are,  for  the  purposes  thereof,  to  be  bound  by 
the  statements  therein,  when  and  not  before,  leave  shall 
have  been  given  by  the  C*ourt  to  set  the  case  down  (n). 


Court  upon 
hearing  may 

make  mere        raised  or  any  of  them  ;  ami  may  make  a  declaration  of  right 


Upon  the  hearing,  the  Court  may  determine  the  questions 


((-)  13  &  M  Vict.  c.  3:",  s.  S. 

(/)  ] )omr'tl1f  V.  Lamh,  9  Ha.  Apji. 
Iv.  ;  wldch  see  also  as  to  the  mode  in 
which  the  statements  are  to  be  made. 
See,  too,  Gosliit'j  v.  Goislinrj,  Johns, 
265  ;  Bdl  v.  Cade,  2  J.  &  H.  122. 

(.7)  DomviUe  v,  Lamh,  uhi  supra. 

{},)  Bulhltij  V.  Hoi.e,  8  De  0.  M.  & 
G.  3G. 

(/)  By  the  Rules  of  Court  under 
the   Judicature    Act,  1S73,   a  siiccial 


case  is  to  be  printed  and  signed  bj* 
the  several  jtnrtks  or  their  SDlic'dws. 

{Ic)  Sect.  10. 

(/)  Ex 'parte  Craig,  lo  Jur.  7G3. 

(//()  Wrirjld  V.  Woodhani,  17  Law 
Times,  293. 

(/()  Sect,  11.  As  to  the  i^ractice 
when  a  party  interested  is  born  after 
the  case  is  set  down,  see  Thiatle- 
tJivaite  V,  (jariiicr,  21  L,  J.  16, 
Y.-C.  P- 


AS   TO    .SPECIFIC    PERFuRMAN^CIi.  lO^l 

without  proceeding  to  administer  any  consequent  relief;  and   ciiap.  xviu. 
every  such  decLaration  is  to  have  the  force  of  a  decree  in  a        ^'"''^-  "' 
suit  between  the  same  parties ;  and  tlu;  Court  may  send  a   •''•'^•liinition  <.f 

,.  , ,  .      .  ,.  ^,  r  •■>o'ht,  8011(1  -A 

case  tor  the  opinion  ot  a  Court  oi  Law;  or  may  refuse  to  case U) Law, or 
give  any  decision  (a) :  and  it  may  deal  with  the  costs  of  the  dcddc.^ 
special  case  (p) :  but  it  cannot  go  on  to  decree  specific  per- 
formance (q)  ;  nor  can  it,  ajjparently,  make  a  declaratory 
decree  which  will  bind  reversionary  interests  (r),  though  it 
may,  it  would  seem,  declare  whether  the  party  claiming  as 
reversioner  takes  such  an  interest  in  the  property  as  entitles 
him  to  file  a  bill  to  have  it  secured  for  his  benefit  (s). 

As   between  vendor   and  purchaser,  the   Court   has   on  What  the 

special  case  determined  wdiether  a  mistake  in  the  particular  turmine  as 

was  a  fit  sul)ject  for  compensation  within  the  conditions  (/) ;  I'lj^j^^il^i^^j,,,! 

and  where  no  mode  of  estimating  the  amount  is  provided,  i'urch:uier, 

on  a  special 

the  Court  may,  it  seems,  direct  a  reference  to  chambers  (u) ;  case, 
so  it  has  decided  whether,  according  to  the  true  construction 
of  a   will,   a   good   title   has    been    deduced    by   vendors 
purporting  to  sell  under  it  {x) ;  so,  too,  whether  a  proposed 
lease  is  in  conformity  with  the  terms  of  a  leasing  power  (i/). 

The  Act  also  contains  provisions  supplying  the  reciuisite   l'i'ovi.sions 

i  i.  L    J       o  1  rusijecting 

machinery  for  protecting  and  binding  the  interests  of  infants,  parties  under 
lunatics,    and  married   women;  and  for  the    indemnity  of  ti-ustecs,  &c. 
trustees,    &c.,    acting  upon    declarations   made    under    the 
Act  (z).     The  proceeding  by  special  case  seems  to  have  one 

(o)  Sect.  14.  conveniently  and  at  Iciis  expense  de« 

(p)  Jackson  V.  C'rai^,  15  Jur.  811  ;       tenuincd   by  a   siunraons  under   the 
Emus  V.  Erans,  22  L.  T.  43,  V.-C.  K.       Vendor  and  rureha«er  Act,  1874. 

(q)    S.  a  (U)  Ibid. 

()•)  See  GarlirJc  v.  LtiKson,  10  Ha.  {x)  Wilson  v.  Bennett,  20  L.  J.  Ch. 

App.  xiv. ;  Greenwood  v.  Sutherland,  279. 

ib.  xii. ;  Jaclson  v.    TurnUy,   1   Dre.  {y)  Edicards  v.   Milbanl;   i  Drew, 

617;  GosJin/j  V.   Goslin/j,  Johns.  265,  606. 

and  cases  there  cited  ;    Forsbrooh  v.  (z)  Sects.  2,  3,  4,  5,  6,  7,  13,  and  15. 

Forsbrool;  Ij.  R.  3  Cli.  Ap.  93  ;  but  An  infant  may,  under  sect.  5,  ai)ply 

see  Brooke  v.  Brooke,  3  Sm.  &  G.  280.  for  the  appointment  of    a  guardian 

(.s)  Bctl  V.   Cade,  2    Johns.  &    11.  without    a    next    friend ;     E.c  imrte 

122.  Crai'j,  15  Jur.  763  ;  and  sec  generally 

(t)  Leslie  V.  Thompson,  9  Ha.    268-  as   to   the   practice  in   special  cases, 

Such   a  ([uestiou  may  now  be  mov^  Paniell,  1681,  ct  scj. 
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Chap.  XVIII.  advantage    over  a  suit    in  the  ordinary    course,  viz.,    that 

!__! special  cases  are  not  usually  transferred  from  the  cause-list  of 

the  judye  in  whose  branch  of  the  Court  they  are  set  down  : 
so  that  the  parties,  if  they  can  agree  upon  the  facts,  are  able 
to  secure  the  opinion  of  any  particular  judge. 


Special  cases 
under  Judica- 
tui'e  Act  1873. 


Under  the  Judicature  Act,  1873,  the  Court  will  have 
power  to  order  any  question  of  law  to  be  determined  by 
special  case  (a) ;  and  after  a  writ  of  summons  has  been 
issued,  the  parties  may  concur  in  stating  the  questions  of  law 
arising  in  the  action  in  the  form  of  a  special  case,  which  is  to 
state  concisely  such  facts  and  documents  as  may  be  necessary 
to  enable  the  Court  to  decide  the  questions  raised  (h). 

Declaration  of  By  the  oOth  section  of  the  15  &  10  Yict.  e.  8"G,  no  suit  is 
tIfcVhancery  ^^  ^^^  open  to  objection  on  the  ground  that  a  merely  dcclara- 
\™t'^°^^'^^"*^  tory  decree  or  order  is  sought ;  and  the  Court  has  power  to 
make  binding  declarations  of  right  Avithout  granting  con- 
sequential relief.  This  section  has  been  held  to  aj^ply  only 
to  cases  in  which  equitable  relief  might  be  granted  if  the 
plaintitf  chose  to  ask  for  it  (c)  ;  and  not  tu  authorize  a  decree 
declaratory  of  merely  legal  rights  (c/),  or  binding  reversionary 
interests  (e). 


Act, 


Section  7. 

As  to  how 
plaintiff's 
case  niay  be 
bustainod,  &c. 


"Written 
agreement 
when  dis- 
pensed with, 


(7.)  As  to  liovj  the  plaint'ijf's  case  may  he  sudalned  in  the 
aJjsence  of  a,  'vritten  agreement: — fraud: — jmrt  per- 
forniance : — admlssioii  hy  defendant  of  i)arol  agreement : 
parol  variation  of  u-ritten  agreement. 

Although  in  general  (/),  there  must,  in  order  to  sustain  a 
suit  for  specific  performance,  be  a  contract  in  Avriting  within 
the  Statute  of  Frauds,  the  Court,  in  certain  cases,  decrees 


(a)  Rules  of  Procedure,  r.  24. 

(6)  Rules  of  Court,  Oi-der  xxx. 
See  this  order  as  to  the  mode  of  i>ro- 
ceeding. 

{r)  Jtookc  V.  Lord  Kcrmii'jto)i,  2  K. 
&  Jo.  753,  762  ;  Brlstvto  v.  WhUniore, 
'1  K.  k  Jo.  713. 

{d)  TrusUca  "/  JJirhjiJaad  Uocfci  v. 


Laird,  4  De  G.  M.  &  G.  732,  738. 

(e)  GosUnrj  v.  Goslinr/,  Johns.  265. 

(/)  As  to  a  clause  of  pi-c-cmpti"n 
in  a  parol  agreement  for  a  partnership 
not  beiug  within  the  statute,  see 
Essix  V.  Essex,  20  Beav.  442.  But  see 
Vaddtck  v.  H/cidmorc,  2  Dc  G.  &  Jo. 
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specilic  peifonnanco  of  a  parol  agrceiueiit,  upon  the  j^touu'I, 
1st,  of  fraud  having  been  the  cause  of  tlie  non-compliance 
with  the  reciuisitions  of  the  Statute :  2ndly,  of  the  parol 
agreement  having  been  in  part  performed ;  or,  ordl}-,  of  its 
existence  being  admitted  by  the  defendant  {[f). 

1st.  If  by  fraud  the  defendant  has  prevented  a  compliance 
with  the  rcipiisitions  of  the  Statute,  this  will  not  avail  him, 
but  the  plaintiff  will  be  entitled  to  relief  on  proving  the 
fraud  and  the  parol  contract  (//).  But  it  is  not  fraud  in  a 
pui'chaser  to  decline  to  sign  the  fair  copy  of  an  agreement, 
which  he  had  assented  to  when  in  draft,  and  had  promised 
to  sign  as  soon  as  it  was  fair  copied  {i). 


Chap.  XVI II. 
Sect.  7. 

ou  ;;i->iiiiul 
of  fraud. 

Part  jjn- 
formanco,  or 
(lefendant'a 
adini«Mion. 

Fraud  takos 
casu  (lut  of 
Statute. 


2ndly,  As.  to  acts  of  part  performance  (/.;)  sufficient  to  take  Part  per- 
a  case  out  of  the  Statute  of  Frauds. — It  is,  in  general,  of  the  what  acts 
essence  of  such  an  act,  that  the  Court  shall,  by  reason  of  the  t^kc'^c^so  out 
act  itself,  Avithout  knowing  whether  there  was  an  agreement  »£  Statute ; 
or  not,  find  the  parties  une(piivocally  in  a  position  different 
from  that  which,  according  to  their  legal  rights,  they  would 
be  in  if  there  were  no  contract  (/)•     For  instance,  delivery  of  iV^'  ^-  ^•\^'^' 

^  '  '  -I  livery  of  pos- 

possession  is  a  sufficient  part  performance  on  the  part  of  the  session; 
vendor  to  sustain  his  suit  against  the  purchaser  ()ii)  ;  and 
acceptance  of   possession  is  a  sufficient   part   performance, 
on  the  part  of  the  purchaser,  to  sustain  his  suit  against  the 


{ij)  As  to  the  distinction  between 
agreements  and  declarations  of  trust, 
see  Dak  v.  ILiniiltoii,  2  Ph.  266,  275. 
See  too,  Smith  v.  Matllieivs,  3  De  G. 
r.  &  Jo.  139 ;  7  Jur.  N.  S.  378,  and 
cases  there  cited.  "  When  the  Court 
is  called  upon  to  establish  or  act  iipon 
a  trust  of  lands,  by  declaration  or 
creation,  it  must  not  only  be  mani- 
fested and  proved  by  writing,  signed 
by  the  party  by  law  enabled  to  declare 
the  trust,  that  there  is  a  trust;  but 
it  must  also  be  manifested  and  proved 
by  writing,  signed  as  required,  what 
that  trust  is ;"  per  Lord  Justice 
Turner,   in    Bnutk    v.    Malthms,    v.hl 


(/()  See  Whitchurch  v.  Bciis,  2  Pro. 
C  C.  5G5  ;  and  note  to  Pijm  v.  Black- 
burn, 5  Ves.  38,  and  cases  thcro 
collected ;  and  Morse  v.  Merest,  6 
Madd.  26  ;  Lincoln  v.  WrijU,  4  Do 
G.  &  Jo.  16. 

(0  Wood  V.  Michjlaj,  5  Ue  G.  Jkl. 
&  G.  41. 

(jt)  See  Att.-Gen.  v.  Day,  1  Ves.  S. 
218,  221  ;  Taylor  v.  Beech,  ih.  297. 

(/)  Per  V.-C.  W.,  in  Dale  v.  Uamil- 
ton,  5  Ha.  381. 

{m)  Pyhe  v.  Williams,  2  Vern.  455; 
Lacon  v.  Mertins,  3  Atk.  1,4;  Botrcra 
V.  Cator,  4  Ves.  91  ;  Bnckmastcr  v. 
Harrnp,  13  Ves.  456  ;  Rojmkh  v. 
WariiKjf  You,  351,  353. 
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As   Tu    SPECIFIC    PEKFOllMANCE. 


Chap.  XVIII.  vciidoi- i'/';.     The    fact    of    tlic    purchaser    being,    without 
Sect.  7. 


liability  to  a  charge  of  trespass,  in  possession  of  the  vendor's 
land,  is  considered  as  showing  nneipiivocally  that  sonic 
contract  has  taken  place  between  the  litigant  parties  (o)  ; 
and  the  Court  will  tlien  receive  parol  evidence  of  the  terms 
of  such  contract. 


retention  of 
potesesbion  ; 


Thus,  where  there  was  a  parol  agreement  for  a  mortgage, 
and  that  the  mortgagor  should  continue  in  the  occupation  of 
part  of  the  property,  but  an  absolute  conveyance  was  taken, 
it  was  held  that  the  retention  of  possession  by  the  mort- 
o-ao-or  after  the  execution  of  the  conveyance  was  a  sufficient 
part  performance  to  exclude  tlie  operation  of  the  Statute ; 
and  parol  evidence  was  admitted  to  prove  the  terms  of  the 
contract  Q>).  Where  the  relation  of  landlord  and  tenant 
exists,  the  mere  continuance  in  possession  by  the  latter 
cannot  jXT  se  be  relied  on  as  a  part  performance  of  a  parol 
contract  for  the  purchase  of  the  property  (q) :  but  the 
execution  by  a  tenant,  who  was  let  into  possession,  of 
certain  repairs  pursuant  to  a  parol  agreement  for  a  lease,  has 
been  held  sufficient  (/•) ;  so,  the  retention  of  possession  by  a 
tenant  after  the  determination  of  the  original  tenancy,  may, 
under  special  circumstances,  amount  to  part  performance  (s); 
so,  also,  if  a  tenant  in  possession  lay  out  money  on  the 
premises,  upon  the  faith  of  the  parol  agreement  (t),  or  it  is 
conceived,  commit  acts  which  w^ould,  (if  he  were  merely 
tenant,)  subject  him  to  the  loss  of  his  lease  (i'.),  or  to  pro- 


(;()  Clinan  v.  Covlc,  1  Suh.  &  L. 
41  ;  Grc(/orij  v.  3{i(/heU,  13  Ves.  328  ; 
Morphdt  V.  Junes,  1  Sw.  172  ;  ^'(O'- 
come  V.  Plnni'jcr,  3  Du  (!.  INI.  &  G. 
571. 

(o)  Per  V.-C.  W.,  5  Ha.  381 ;  Wil- 
son V.  Weiit  Hartlrpool  R^j.  Co.,  34 
Beav.  187;  2  De  (I.  J.>.  &  S.  475; 
the  doctnne  of  part  performance  ex- 
tends to  a  public  company. 

(/»)  Lincoln  V.  Wriijht,  4    L)e  G.  & 

i'j)  H^feuv.  Hlmdlliiij,  3  Vcb.  381  : 
Mvvi'li.M  V.  Jones,  1  Swaubt.  181. 


(»•)  Shillihecr  v.  Janis,  S  De  G.  M. 
&  G.  79  ;  and  see  Powell  v.  Lovc<jroic, 
ib.  357. 

(s)  BoKcll  V.  Dcu;  1  Y.  &  C.  C.  C. 
345. 

(0  Wills  V.  Stradlinff,  3  Ves.  382 ; 
Ex  parte  Hooper,  19  Ves.  479;  Lester 
V.  Joxcroft,  1  Coll.  P.  C.  108  ;  1  Wh. 
&  T.  L.  O.  4th  edit.  p.  768,  and  cases 
cited  in  note  ;  MuihIij  \,  Jollijj'e,  5 
Myl.  &  (.'.  167;  'Sutherland  w.  Briyjs, 
1  Ha.  2(3. 

(h)  See  and  coubidcr  Parhr  v. 
Smith,  1  Coll.  608. 


AS   TO   HPKCIFIC    I'KllKoUMAXCE.  1  ():!.') 

cocdino's  on  the  part  of  tlic  laiidlurtl  (x):  so,  it  lias  hcvn  Chaj..  XVlU. 
held,  that  the  mere  iiayuieiit  of  additional  rent  entitles  the  ^*"'^'  ^' 
tenant  to  an  answer  I'lom  the  landloi'd  as  to  the  existence  of 
an  agreement  for  a  renewed  lease,  although  the  Court  inti- 
mated an  opinion  against  the  adniissihility  of  parol  evidence 
in  opposition  to  the  answer  (>/).  And,  in  one  case,  where 
a  landlord  verbally  agreed  with  his  yearly  tenant  to  grant 
him  a  lease  at  an  increased  rent,  with  an  option  of  pur- 
chasing the  fee,  the  mere  payment  of  the  additional  rent 
was  held,  after  the  landlord's  death,  to  be  a  sufficient  pait 
performance  to  take  the  case  out  of  the  Statute  (0). 

In  one  case,  it  appears  to  have  been  doubted  by  Knight  except  wli^re 
Jbrucc,  L.  J.,  whether  a  retention  01  possession  by  the  tenant  on  are  refer- 
after  a  parol  agreement,  could  be  such  a  part  performance  as  pr'i.!!^exi.stinff 
to  exclude  a  defence  founded  on  the  Statute  (a) :  but  the  t*-"'i'^°^y- 
later  cases  have  extended  the  doctrine ;  and  it  is  now  Avell 
settled   that   if  the  acts   relied  on   are   suflicient   ibr   the 
purpose,  and  are  such  as  can  only  be  referred  to  the  parol 
agreement,   the    mere   circumstance   that   the   tenant   was 
already  in  the  occupation  of  the  property  is  not  material  (b). 
It  is,  of  course,  open  for  the  vendor  to  shoAV  that  the  acts  of 
part  performance  are  properly  referable  to  the  pre-existing 
tenancy. 

And  where  the  parties  have  for  many  years  acted  uiDon 
the  assumption  that  a  contract  existed,  acts  which  niiglit 
not  in  themselves,  and  irrespectively  of  the  lapse  of  tiuie, 
have  been  sufficient  to  take  the  case  out  of  the  Statute, 
have  been  held  to  have  that  eft'ect  (r). 


What  acts  are 
nt. 


But  there  can  be  no  part  performance  of  an  incomplete  j^^'^^^^f,*^!]); 

(.e)    See   5   lEyl.   &.    C.   177;    and  and  nee  Clarke  v.  Jicilli/,  2  1.  11.  C.L. 

SutJierland  v.  Brifj;p,  nU  supnl.  Exch.  422 ;  ITotve  v.  JIaU,  4  I.  E.  E4. 

(//)   WlUs  V.  Stradllnrj,  3  Ves.  378,  212. 

382.  («)  Pala  v.  Coomls,  1  De  C.  k  Jo. 

(:)  Nann  v,  Fahlua,  L.  11.   1  Ch.  34,  46. 

Ap.  35.   In  this  case  a  written  receipt  {h)  See  Nunn  v.  Fnh'mn,  uhi  siqu-Cl. 

vvaa    given    by   the    lamllord    for    a  (c)  Blachfunl  v.  Kiihpatrid,  (5  Bcav. 

q^nartcr'a  rent  at  the  iuereaaed  rate ;  232. 
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A3  TO  SPECIFIC  PERFORMANCE. 


Chap.  XVIII.  contract  (J) ;  and  an  act  Avbich  is  merely  introductory  or 
^^"•'^^  ''  ancillary  to  a  contract,  or  Avliicli,  tli(nio-li  in  truth  done  in 
performance  of  a  contract,  admits  of  explanation  Avithout 
supposing  a  contract,  is  not,  in  general,  sufficient  to  take 
the  case  out  of  the  Statute  (e) :  c.  g.,  delivery  of  the  abstract, 
or  gi\^ng  directions  for  the  conveyance,  or  having  the  estate 
surveyed  or  valued,  is  insufficient  (/) :  so,  also,  is  payment 
of  a  sum  alleged  to  be  part  or  even  all  of  the  purchase- 
money  {(J) ;  or  procuring,  and  paying  a  valuable  consideration 
■  for,  a  release  by  a  third  party  (It) ;  or  the  mere  retention 
of  possession  by  a  tenant  after  the  determination  of  his 
tenancy  but  before  notice  to  quit  {i) ;  or  an  expenditure  by 
the  tenant  to  which  he  is  liable  under  the  terms  of  his 
lease  (A) :  so,  possession  obtained  wrongfully  by  the  plaintiff, 
of  course,  cannot  avail  him  (/). 


In  one  case,  it  was  laid  down  by  Lord  Westbury  that 
where  the  contract  is  executory  in  this  sense,  viz.,  that  the 
ownership  of  the  property  is  transferred  subject  to  the  pay- 
ment of  the  purchase-money  by  instalments,  the  payment 
of  each  instalment  is  an  act  of  part  performance,  and,  to  the 
extent  of  the  purchase-money  so  paid,  does,  in  E'^uity, 
finally  transfer  to  the  purchaser  the  ownership  of  a  corres- 
ponding portion  of  the  estate  (ru). 


{d)  Ijiihj  Tliijnnc  v.  Earl  Glciirjall, 

2  H.  L.  C.  131,  158  ;  and  see  Parl^cr 
V.  Smith,  1  Coll.  623  ;  Init  as  to 
amount  of  consideration,  vide  infra  ; 
and  sec  PliiUips  v.  Edimrds,  33  Bcav. 
440. 

(e)  5  Ha.  381 ;  and  sec  Guntcr  v. 
Halsey,  Amb.  586  ;  Tmcoii  v.  Merlins, 

3  Atk.  4;  Ex  ;parte  Hooper,  19  Ves. 
479. 

(/)  Wkalei/  V.  Bar/ncl,  1  Ero.  V.  C. 
345;  Holex.  Wiite.  1  Bro.  C.  C.  409 
(cited)  ;  Peddiivj  v.  Willces,  3  Bro.  C. 
C.  400  ;  Whitchurch  v.  Bevis,  2  Bro. 
C.  C.  559;  ClerJc  v.  Wriyht,  1  Atk. 
12  ;  Bavxles  v.  Amharist,  Pr.  C.  402  ; 
Cooke  V.  Tomh.'i,  2  Annt.  425  ;  Thomas 
Y.  Blacknum,  1  Coll.  3Ul ;  PhilUits  v. 


Edwards,  33  Beav.  440  ;  Sug.  140. 

((j)  CVman  v.  Cooke,  1  Sch.  &  L. 
40  ;  Watt  v.  Evans,  4  Y.  &  C.  579  ; 
Iluyhcs  V.  Morris,  2  De  G.  M.  &  G. 
356 ;  and  see  5  Ha.  381 ;  Slrourjhill  v. 
Gulliver,  2  Jur.  N.  S.  700,  which  was 
the  case  of  a  parol  agreement  in 
anticipation  of  marriage. 

(Ji)  O'Reilhj  V.  Tliompson,  2  Cox, 
271. 

(0  Wills  y.  Stradlinrj,  3  Yes.  381  ; 
Brcnnan  v.  Bolton,  2  Dru.  &  W.  349. 

{k)  Frame  v.  Dawson,  14  Ves.  386  ; 
Lindsay  v.  Lynch,  2  Sch.  &  L.  1. 

(0  Sug.  151 ;  Hole  v.  White,  1  Bro. 
C.  C.  409  (cited). 

(ill)  Rose  V  Watson,  10  II.  L.  Cu. 
672. 


AS   TO   SPECIFIC   PERFORMANCE.  •  1007 

Where   A.    removed   his   phicc   of  business   to   a   h(His('  ciiap.  x\'iii. 
belonging  to   B.,  liis  tathcr-iii-huv,   upon   tlio   faith   of   an       ^^ll^ 
alleged  parol  promise  that  he  should  occupy  it  rent-free  for  '-"''.^"'''•^  "f 
his  life,  it  was  held,  in  a  suit  to  restrain  an  action  of  eject- 
ment,   that   tlic   change   of  residence   Avas   an   insulhcient 
consideration  to  support  the  parol  agreement;  and  that  A. 
had  no  lien  for  money  Avhich  during   the   period  of  his 
occupation  he  had  expended  in  ordinary  repairs  (n) :  but  in 
a  very  recent  case,  where  the  decision  just  referred  to  does 
not  appear  to  have  been  cited,  V.-C.  Malins  hold,  un.ler  very 
similar  circumstances,  that  the  mere  change  of  i-esidence, 
and  the  alteration  in  the  mode  of  life  which  resulted  from 
it,  were  sufficient  to  support  a  parol  agreement  to  let  the 
house  rent-free  (0). 

Marriage  is  not,  for  the  purposes  of  specific  performance,  mamage. 
considered  as  a  part  performance  of  a  jmrol  contract,  for 
which  it  forms  the  consideration  Q>).  Thus,  where  instruc- 
tions were  given  to  a  solicitor  to  prepare  a  settlement  of 
the  intending  husband's  property,  but  it  could  not  be  ready 
by  the  time  fixed  for  the  marriage,  and  there  was  no 
antenuptial  contract,  a  settlement  made  shortly  after  the 
marriage  was  lield  fraudulent  and  void  as  aG;amst  the 
husband's  creditors  (cj).  So,  where  a  draft  settlement  was 
prepared  according  to  instructions  given  by  the  intending 
husband,  but,  before  it  was  finally  approved,  the  idea  of  a 
settlement  was  abandoned  on  liis  verbal  promise  that  ho 
would  forthwith  execute  a  will  leaving  his  wife  all  her  own 
property,  and  such  a  will  was  executed  immediately  after 
the  marriage  ceremony,  but  was  subsequently  revoked,  it 
was  held  that  the  execution  of  the  will,  which  was  in  itself 
a  mere  revocable  instrument,  Avas  not  sufficient  to  constitute 

(n)  Millard  v.  Ilarvcij,  10  Jur.  N.  S.  Lasscnce  v.  Tionicij,  1  Mac.  &  G.  57- ; 

1167  ;  M.E.  Gohlicutt  v.  Toiaiscnd,  28  Beav.  415  ; 

(0)  Coles  V.  Pilk'uirjton,  L.  E.  19  E(i.  I)c  Bid  v.  Thompson,  3  Beav.  469. 
174  ;  and  see  Loffus  v.  Man;  3  Giff.  (</)   Warden  v.  Jones,  23  Beav.  4S7; 

592.  2  Uc  G.  &  Jo.  76 ;  in  effect oveiniliiig 

(p)  SpiiJ'fjcoii  V.  CoUi'.r,  1  Eden,  55;  Dundas  v.  Dutcns,  1  Yn^.  jun.  199. 
Ta>jlov    V.    Bach,    1   Vc«.    S.    208  \ 
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AS   TO   SPECIFIC   PERFORMANCE-. 


Cha)!.  XVIII.   part  poifovinancc  (/•).     On  appeal  to  tlic  House  of  Lords  the 

'  question   of  part  perfoi'inance  was   not   argued ;    and   the 

decision  of  Lord  Cranworth  was  affirmed,  on  the  simple 
ground  that  there  was  no  sufficient  memoi'andum  signed  hy 
the  party  to  be  charged  (.->). 


But  jiart  per-' 
formance  of  a 
parol  agree- 
ment, inde- 
pendently of 
the  niariiage, 
may  take  the 
case  out  of  the 
Statute. 


But  where  there  is  a  written  agreement  after,  in  pursuance 
of  a  parol  agreement  before,  marriage,  or  where,  after  the 
marriage,  possession  of  the  property  is  given  up,  or  some 
other  act  is  done,  in  pursuance  of  the  parol  agreement, 
which,  independently  of  the  marriage,  will  constitute  part 
performance,  the  contract  may  be  enforced  (t)  :  thus,  where 
one  of  the  contracting  parties  verbally  agrees,  as  the 
consideration  for  the  marriage,  to  settle  an  estate,  and,  on 
the  faith  of  that  promise,  the  other  contracting  party,  or 
some  person  acting  on  his  or  her  behalf,  makes  a  settlement 
and  the  marriao-e  is  solemnized,  the  settlement  so  made  is  a 
sufficient  act  of  part  performance  to  take  the  case  out  of  the 
Statute  (ii) :  so,  where  a  marriage  was  contracted,  and  a 
settlement  made  by  the  husband,  on  the  faith  of  representa- 
tions by  his  wife's  father,  that  his  daughter  upon  the  decease 
of  her  parents  would  become  absolutely  entitled  to  one- 
third  of  certain  trust  funds,  the  sole  surviving  child  of  the 
marriage  was  held  entitled  to  have  the  representations  made 
good,  and  to  have  a  subsequent  appointment  by  her  grand- 
father, which  prevented  the  devolution  of  the  one-third 
share,  set  aside  {x). 


As  to  expen-         So,  if,  in  the  case  of  moneys  expended  by  a  tenant,  the 

tenant  ^  circumstances  were  such  as  would,  if  there  were  no  contract 

for  sale,  enable  him  to  recover  the  amount  from  the  landlord, 


{/•)  Catoii  V,  Caton,  L.  E.  1  Ch. 
Ap.  137,  overruling  V.-C.  S.  ;  see 
observations  of  V.  C.  Malins  on  this 
case,  L.  R.  19  Eq.  180. 

(s)  L.  R.  2  E.  &  Ir.  App.  127. 

{t)  Sarcome  v.  Pinniycr,  3  De  G, 
M.  &  G.  571 ;  BarTcKortk  v,  Younrj, 
4  Drew.  1.   See  Cooler  v.   Wormakl, 


27  Beav.  266. 

(u)  Ilammerslcy  v.  De  Bid,  12  C'l. 
&  Fin.  45  ;  sed  (jucere  whether  this 
case  was  decided  on  the  Statute  of 
Frauds  ;  see  Mansd  v.  Wlute,  4  H. 
L.  Ca.  1055. 

(.c)  Walfonl  V.  Gvnn,  11  Jur.  K  S. 
106,  V.-C.  S.  j  13  W.  E.  L.  C.  761. 


AS   TO   SPECIFIC   PERFORMANCE.  10::i!) 

the  caso  would  not  appear  to  l)e  «litr<Tciil  in  piincipli'  (Voiu    chai.. xvill. 
that  of  payment    of  puvchase-uioiicy.      Tlic   saiiur    ivmark        ^'^^'  ^' 
applies  to  the  case  of  the  payment  of  ad<litional  rent  (/y)  ; 
where,  however,  as  we  have  seen,  tlie  decision  was,  that  the 
landlord,  who  had  pleaded  the  Statute,  should  answer. 


In  the  case  of  Maiuhi  v.  J'>l/ijJ<' (z),  the  dcfrndant,  in  Mi""hn-- 
pursuance  of  a  parol  agreement  for  a  lease,  had  laid  down 
a  field  in  pasture,  and  executed  draining  and  repairs ;  acts 
which  are  referred  to  by  Sir  J.  Wigram,  V.-C.  (a),  as 
"  certainly  equivocal :  "  the  bill  was  dismissed  by  Sir  L. 
Shad  well,  VX^.,  but  tins  decision  was  reversed  by  Lord 
Cottenham,  C,  on  appeal.  His  Lordship,  hi  giving 
judgment,  indicated  a  willingness  rather  to  extend  than 
to  contract  (h)  the  jurisdiction:  "Courts  of  Equity," 
observed  his  lordship,  "  exercise  their  jurisdiction,  in 
decreeing  specific  performance  of  verbal  agreements,  where 
there  has  been  part  performance,  for  the  purpose  of  prevent- 
ing the  great  injustice  which  would  arise  from  permitting 
the  party  to  escape  from  tlie  engagements  he  has  entered 
into,  upon  the  ground  of  the  Statute  of  Frauds,  after  the 
other  party  to  the  contract  has,  upon  the  faith  of  such 
engagement,  expended  his  money  or  otherwise  acted  in 
execution  of  the  agreement.  Under  such  circumstances,  the 
Court  will  struggle  to  prevent  such  injustice  from  being 
effected ;  and  with  that  object,  it  ^las,  at  the  hearing,  when 
the  plaintiff  has  failed  to  cstal;)lish  the  pi-ccise  terms  of  the 
agreement,  endeavoured  to  collect  what  the  terms  of  it  really 
were  "  (c)  :  and  when  it  finds  that  possession  is  faii'ly  refer- 
able to  an  express  agreement  to  give  a  fair  rent  or 
consideration,  the  exact  amount  of  which  has  not  been  settled, 


(//)    WlUs  V.  Htradlintj,  3  Ves.  378  ;  (c)  5  Myl.  &  C.  117;  see  Oregon/ 

and  nee  Nunn  v.  Fabian,  L.  R.  1  Ch.  v.  Wlhon,  9  Ha.  690;  Pain  v.  Coornhx, 

Ap.  35  ;  and  ride  suprdt,,  p.  1025.  1  De  (i.  &  Jo.  34  ;  Nunn  v.  Fabian, 

(:)  9  Sim.  413  ;  on  appeal,  5  Myl.  L.  R.  1  Ch.  Ap.  35;  and  see  Banmlni 

&  C.  167.  V.  Bi/son,  L.  R.,  E.  &  Jr.  Ap.  129  and 

(a)  5  Ha.  381.  Lord   Kingsdowm's    judgment,  Ik   p. 

{!>)  See  Sng.  15G.  170. 


i 
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AS   TO   KPECIFIC   PERFORMANCE. 


Chap.  XVIII.  it  will  strain  its  jurisdiction  to  fix  the  amount  of  sucli  rent 
___!!j_!i__   or  consideration  ('/). 

An  agreement  b}'  a  municipal  corporation  to  let  land  upon 
lease,  although  not  under  seal,  will  l>c  enforced  against  them, 
where  there  have  been  acts  of  part  performance  by  the 
intended  lessee  on  the  faith  of  a  resolution  to  grant  the 
lease  (e). 


As  to  a  parol 
family  ar- 
rancement. 


Verbal  notice 
and  retention 
of  possession 
by  tenant, 
sufficient 
declaration  of 
option  to 
purchase. 


Ejectment  by 
landowner 
restrained  on 
ground  of 
mere  accjui- 
esceuce  in 
expenditure. 


Where  a  father  by  his  will  left  his  real  estate  to  his  two 
sons,  but  the  will,  for  want  of  due  attestation,  could  not  be 
admitted  to  probate,  and  the  elder  son,  who  inherited  the 
estate,  told  his  brother  on  several  occasions  that  the  property 
should  be  "  not  mine,  nor  thine,  but  ours,"  and  it  was  accor- 
dino-ly  held  by  them  as  tenants  in  common  for  nearly 
twenty  years,  the  Court  considered  this  to  be  a  sufficient 
proof  of  a  family  arrangement,  enforceable  against  the  elder 
brother  (/'). 

In  one  case,  where  an  agreement  in  writing  for  a  three 
years'  tenancy  reserved  to  the  tenant  the  option  of  requiring 
a  tAventy-one  years'  lease  at  the  expiration  of  the  prior  term, 
V.-C.  Wigram  appears  to  have  considered,  that  his  verbal 
notice  of  intention  to  take  the  new  lease,  accompanied  by 
retention  of  possession,  was  binding  upon  him  {(j). 

And  where  a  colliery  proprietor,  under  the  mistaken  notion 
that  he  had  a  power  of  compulsorily  purchasing  land  for  the 
purpose  of  a  railway,  wrote  to  the  landowner,  and,  referring 
to  such  supposed  power,  offered  to  purchase  the  land  at  a  fair 
valuation,  and,  no  reply  being  given,  the  railway  was  made 
over  the  land  without  further  communication  with  him,  but 
with  his  full  knowledge,  and  then,  after  a  fruitless  negotia- 


(d)  See  Grerjory  v.  MljlieU,  18  Ves. 
328  ;  MeyneU  v.  Surtees,  1  Jur.  N.  S. 
80,742;  3  Sm.  &  G,  101. 

(e)  CrooJc  v.  Corporation  of  Sea  ford, 
L.  R.  G  Ch.  Ap.  551 ;  L.  R.  10  Eq. 
C78 ;  and  as  to  companies  being  Ijound 
by    acts    of    part    performance,    see 


ir//.so»  V.  West  Ilarthpool  R  Co.,  34 
Beav.  187  ;  2  De  G.  J.  &  S.  475, 

(/)  WilUams  V.  Williams,  2Dr.&  S. 
378  ;  affirmed  L.  R.  2  Ch.  Ap.  294  ; 
see  too,  Good  v.  Good,  33  Beav.  314. 

(ff)  Bcatson  v.  AicJiolson,  G  Jur.  020. 
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tlon  as  to  tlic  price  to  be  L;ivcii  ior  tlic  land,  the  landowiK-v  (Imp.  XVII I. 

commenced  an  ejectment  np\vards  of  tlircc  years  after  tlic    !l**'' " 'j 

railway  had  l)een  finished;  tlio  same  learned  jnd^o,  on 
motion,  restrained  the  action,  upon  the  colliery  proprietor 
giving  judgment  in  the  action,  and  paying  into  Court  the 
utmost  valuation  of  the  land  (//).  So,  where  a  canal  was 
made  over  land  with  the  consent  of  the  freeholder,  and 
compensation  was  paid  to  the  tenant,  but  the  amount  of 
compensation  which  the  freeholder  was  to  receive  remained 
unsettled,  his  representatives  and  parties  claiming  under  him 
hy  purchase  with  notice  of  the  facts,  were  restrained  at  the 
expiration  of  the  tenancy  from  asserting  their  legal  rights  (/). 
But  when  the  party  in  possession  has  acquired  a  statutory 
right  to  purchase  and  hold  the  land,  there  is  no  longer  the 
same  reason  as  liefore  for  straining  the  jui-isdiction  of  the 
Court  (/■). 

In  the  case  of  a  power  of  sale  or  leasing  the  parol  contract  Cuse  of  sale 
of  a  tenant  for  life,  followed  by  expenditure,  would,  it  is  power'  re- 
conceived,  be  insufticient  to  bind  a  remainderman  who  had  yJ|^",joi|™j'^" 
not  acquiesced  in   such  expenditure    (/),   unless   aftei-   the 
death  of  the  tenant  for  life  he  lie  by  and  allow  th(^  purchaser 
or  lessee    to  improve    the    estate   (m)  :    for   the    plaintiii"s 
contention,  in  cases  of  part-p(}rformance,  is,  that  it  is   a 
fraud  on  a  party  permitting  an  expenditure  on  the  f^iith 
of  a  parol  agreement,  to  attempt  to  take  advantage  of  its 
not  l)eing  in  Avriting  (n). 

It  seems  to  be  clear,  upon  the  modern  authorities  (o),  that  J|^^;;'"*;,^;/\';;'' 

(/,)  PourU  V.  Thomas,  G  Ha.  300;  (/)  Phrc   v.   Sutton,   3  Mer.    247; 

and  see  Clavering's  case,  cited  5  Ves.  Loicri/  v.   Lord  Dvffcr'in,   1    Ir.    Eij. 

690  ;    Dulce  of   Devon   v.   Ehjin,   14  Eep.  281  ;  Morgan  v.  Milmun,  3  De 

Beav.  530  ;  and  compare  Ramsden  v.  G.  M.  &  G.  33,  ride  supra,  p.  843. 

Di/soi),  L.  Tt.  1  Eq.   &  Ir.  Ap.  129,  (m)  Stiles  v,  Covper,  3  Atk.  692. 

170  ;    Banhirt     v.    Tennant     L.    E.  (")  3  Mer.  246. 

10  Eq.  141.  (")  See  AUai  v.  Bova;  3  Bro.  C.  C. 

(/)  Diile  of  Beaufort  v.  Pulrirl,  17  149  ;  Clinan  v.  Cooke,  1  Sch.  &  L.  3S; 

Beav.  60.  Bonrdman   v.    Mosti/n,   6   Ves.    467, 

(1-)  MeyncU  v.  Surtees,  1  Jur.  N.  S.  471  ;  Morphett  v.  Jones,  1  S\v.  172  : 

80,  742;  but  see  Somersets.  Coal  C.  Price   v.   Asxheton,   1    Y.    &   C.   82; 

Co.  V.  Ilarcourt,  2  Pc  G,  &  J<>.  50G.  Dak  v.  Hamilton,  5  ITa.  3-^1  ;  J/"/,</// 
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AS   TO   SPECIFIC   rERFORMANCE. 


Chap.  XVIII. 
Sect.  7. 

show  precise 
terms  of 
contract. 


Immaterial 

terms  of 

agreement, 

although 

stated  in 

bill  need 

not  be  jn-'ived ; 


tlie  Court,  Leing  satisfied  of  the  existence  of  an  agreement, 
will,  if  possible,  ascertain  the  real  terms.  Lord  St.  Leonards, 
however,  remarks,  that  "  the  prevailing  opinion  requires  the 
l")arty  seeking  the  specific  performance  in  such  a  case  to 
show  the  distinct  terms  and  Diature  of  the  contract "  {]>) ; 
and  in  a  case  in  Ireland,  a  reference  was  refused  at  the 
hearing,  on  the  ground  that  the  party  setting  up  the  agree- 
ment had  not  produced  evidence  which,  if  uncontradicted, 
would  be  sufficient  to  establish  its  essential  terms ;  the 
Court  holding  that  a  reference  should  be  directed  only  in 
cases  where  the  evidence  is  contradictory  (oD.  But  it  has 
been  held,  that  where  the  bill  states,  as  part  of  the  agi^ee- 
ment,  a  stijoulation  which  would  operate  against  the 
plaintiff,  and  which  created  a  liability  to  which  he  would, 
in  the  absence  of  agreement,  have  been  liable, — (e.  g.,  an 
agreement  by  an  intended  lessee  to  pay  taxes  and  make 
necessary  repairs  (;■),) — or  which  has  been  satisfied,  and  so 
rendered  immaterial,  so  far  as  relates  to  anything  remaining 
to  be  done  (.s),  the  failure  to  prove  such  statement  is 
unimportant. 


bntitmnstbe  Where  a  parol  agreement  is  sought  to  be  specifically 
actT.I^'i!'"''''  enforced,  on  the  ground  of  part  performance,  it  must  be 
perfonnance      distinctly  shown  what  are  the  terms  of  the  agreement  which 

are  solely  re- 
ferable to  the     has  been  partly  performed,  and  that  the  acts  of  part  per- 

'       formance  are  referable  to  that  agreement  alone  {f). 


and  the 
material 


But,    although    the    Court    will    endeavour    to    put    a 


V.  Jolllfir,  :,  :My].  &  C.  in;,  177  ;  and 
see  Crook  v.  Corpor<(tioii  of  Heaford, 
L.  R.  10  Eq.  678 ;  L.  R.  6  Ch.  Ap. 
551 ;  Laird  v.  the  Birl-enhead  JR.  Co. 
Johns.  500 ;  Wilson  v.  West  ILirtlepool 
JR.  Co.,  34  Beav.  187  ;  2  De  G.  Jo.  & 
S.  475;  Bug.  148. 

(p)  Sug.  155;  see  Price  v.  AssJietoit, 
1  Y.  &  C.  441. 

(r/)  Savof/e  v.  CorroJJ,  1  P.a.  &  P.. 
283,  n.^iO,  551  ;  this  case,  however, 
was  not  one  Ictween  vendor  and  pur- 


chaser ;  but  the  validity  of  the  con- 
tract was  discussed  upon  the  collateral 
question  whether  the  heir  of  a  pur- 
chaser who  had  died  before  completion 
was  entitled  to  have  the  purchase- 
money  paid  oiat  of  the  personal  estate. 

{)■)  Grcrjorn  v.  MhjhcU,  18A^es.  328. 

(.>■)  Maiidi/  v.  JoUlffe,  5  Myl.  &  C. 
1G7,  11  Cu 

(t)  Per  Lord  Romilly,  in  Priee  v. 
B(diiHljury,  32  Beav.  44G,  459  ;  affirmed 
by  the  Lords  Justices,  ibid.  40 1. 
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reasonable  interpretation  upon  va<;iR'  expressions  (a);  an<l,  in  Chai..XVlii, 
construing    tlieni,  will    considei'    the    surronmling    circuni-  _ Z'^'''''^' ^' 
stances,  and  the  conduct  of  tlio  parties  in  their  dealings  with  '*-■'■.'"'  '""*' 
the  subject-matter  of  the  contract  (.«) ;  yet  if  the  final  result  '•'l-.;"'iy  ^-Lwn. 
of  all  the  evidence  which  can  bo  procured,  is,  to  lea\-e  the 
material  terms  of  the  agreement  doubtful,  it  can,  of  course, 
make  no  decree. 


Thus,  where  it  remained  uncertain  whether  the  purchase- 
money  did  or  did  not  include  the  timbe}^  the  Court  declined 
to  interfere  {[/) ;  so,  where  an  agreement  for  a  lease  ilid  not 
state  the  length  of  the  term  to  bo  granted  (r),  or  the  date  at 
which  it  was  to  commence  (a),  or  at  which  an  increased  rent 
was  to  become  payable  (/>)  ;  so,  where  on  a  contract  for  a 
lease  for  lives  the  lives  were  not  named,  nor  the  person  who 
was  to  name  them  (c) ;  so  where  the  construction  of  the 
agreement  depended  ujDon  the  meaning  of  an  "  &;c."  ((/) ;  so, 
where  the  agreement  was  to  take  a  lease  of  a  house  if  the 
drawing-rooms  were  "  handsomely  decorated  according  to  the 
present  style  "  (e) ;  so,  in  the  absence  of  special  circum- 
stances, the  Court  will  not  enforce  specific  performance  of  a 
contract  for  the  sale  of  land,  which  is  silent  as  to  the  means 
of  access  to  it,  when  it  is  reasonably  uncertain  whether  a 
permanent  right  of  way  can  1)0  conferred  on  the  pur- 
chaser (/). 


(e<)  Sandersojiv.  CoclxrmoutliR,  Co., 
11  Beav.  497;  Richardson  v.  Eijton, 
2  De  G.  M.  &  a  79. 

{x)  See  Oxford  v.  Provcind,  L.  R. 
2  P.  C.  135. 

(.(/)  Reynolds  v.  Warinfj,  Yon,  34G ; 
in  this  case  no  reference  appears  to 
have  been  asked  for  by  the  plaintiff. 
See  Monro  v.  Taylor,  8  Ha.  51  ; 
affirmed,  3  Mac.  &  G.  713. 

(s)  Clinan  v.  Coole,  1  Sch.  &  Lef. 
22, 

(rt)  Blore  V.  Sutton,  3  Mer.  237. 

(h)  Lord  Ormond  v.  Anderson,  2 
Ea.  &  Be.  303. 

(r)  Wheeler  v.  D'Edcrrc,  2  Dow. 
vor,.  IT, 


359  ;  but  see  Ftt:^craJd  v.  Vicars,  2 
Dm.  &  Wal.  29S. 

(tZ)  Price  V.  Grijlith,  1  Dc  G.  M. 
&  G.  80  ;  and  see  Tatham  v.  Piatt, 
9  Ha.  660  ;  Stuart  v.  L.  <t-  N.  W.  JR. 
Co.,  1  De  G.  M.  &  G.  721.  But  see 
Haywood  v.  Cope,  25  Beav.  140; 
Parler  v.  2'aswell,  2  De  G.  &  Jo.  559  ; 
CoojKr  v.  Hood,  26  Beav,  293,  and 
ride  supra,  p.  220. 

(<;)  Taylor  v.  Portinyton,  7  Be  0. 
M.  «fc  G.  388;  but  see  Samuda  v. 
Lavford,  8  Jur.  N.  S.  739. 

(/)  Denne  v.  Liyht,  3  Jur.  X.  S. 
627;  8DeG.  M.  &G.  77i. 
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AS  TO   SPECIFIC   PERFORMANCE. 


Chap.  XVIII. 
Sect.  7. 

Act  by 
defendant, 
niei'ely  to  his 
o\ni  prejudice, 
no  part  per- 
formance ; 

nor  does  part- 
performance, 
as  to  one  lot, 
affect  another 
lot. 

Sales  by 
auction  and 
in  bank- 
ruptcy within 
statute. 
Admission 
of  agree- 
ment by 
defendant, 
and  statute 
not  insisted 


And  it  appears  that,  as  a  general  n\\c,  the  phiintitl"  cannot 
rely  upon  any  act  by  the  defendant  which  can  merely  tend 
to  liis  own  prejudice,  and  not  affect  the  plaintiff;  e.  g.,  pay- 
ment of  auction  duty  l)y  the  purchaser  (g) ;  or  the  execution 
and  registration  l)_y  the  vendor  of  the  conveyance  (//).  Nor, 
in  the  case  of  a  purchase  of  separate  lots  under  separate 
parol  contracts,  does  part  performance  as  to  one  lot  set  up 
the  agreement  as  to  another  lot  (/). 

We  may  here  remark,  that  sales  by  auction  (/•),  and  in 
bankruptcy  (/),  are  both  within  the  Statute  of  Frauds. 

3rd.  Where  the  defendant,  by  his  answer,  admits  the 
agreement  as  alleged  in  the  bill,  and  does  not  claim  the 
benefit  of  the  Statute,  Equity  will  decree  specific  per- 
formance against  himself;  or,  if  he  die  before  decree,  against 
his  representatives  (7/1).  So,  if  he  admit  a  different  agree- 
ment from  that  alleged  in  the  bill,  the  plaintifl*  may  amend 
his  bill  and  take  the  benefit  of  the  admission  (n) ;  but,  in 
any  case,  the  latter,  in  relying  on  the  admission,  is  bound 
by  its  terms,  and  cannot  vary  them  Ijy  parol  evidence  (0). 
So,  if  the  defendant,  although  admitting  the  agreement, 
insist  upon  the  Statute,  no  decree  can  be  made  against 
him  (2^) :  but  he  cannot,  after  having  admitted  and  sub- 
mitted to  perform  the  agreement,  claim  the  benefit  of  the 
Statute  1  ly  his  answer  to  the  amended  bill  (q) ;  nor  can  he 
unite  a  plea  of  the  Statute  with  any  other  defence  by 
answer  (/').     It  has  been  held  that  the  defendant,  denying 


([/)  Buclmaster  v.  Ilarrop,  13  Ves. 
465  ;  the  particular  case  cannot  again 
arise,  the  duty  having  been  repealed. 

Qi)  Jlmchins  v.  Holmcn,  1  P.  "Wms. 
770. 

{i)  Buchiiastcr  v.  Ilarrop,  1.3  Ves. 
4G5,  474. 

{k)  S.  C. :  Blagden  v.  Bradhmr,  12 
Ves.  466. 

(0  Ex  parte  Cuttfi,  3  Dea.  267, 
Lord  Cotteidiam. 

()u)  See  Ounter  v.  Ilalsci/,  Ami). 
r)86;  Alt. -Gen.  v.  Day,  1  Ves.  221  ; 
Sug.  156;  see  Parker  v.  Smith,  1  Coll. 


615;  Ridgway  v.  Wharton,  3  De  G. 
M.  &  G.  677,  689 ;  6  H.  L.  Ca.  238. 

(//)  Lindsay  v.  Lynch,  2  Sch.  &  L.  9. 

{o)  Pym  V.  Blaclhurn,  3  Ves.  34. 

ip)  Whitchurch  v.  Bevls,  2  Bro.  C.  C. 
559  ;  Blagden  v.  Bradbear,  12  Ves. 
466;  see  Moore  v.  Edwards,  4  Ves, 
23 ;  Cooth  V.  Jackson,  6  Ves.  37  ; 
Jioire  V.  Teed,  15  Ves.  375  ;  Jackson  v. 
(hjlander,  2  H.  &  M.  465. 

(7)  Spurrier  v.  Fitzf/eraJd,  6  Ves. 
548. 

(/■)  Cooth  V.  Jackson,  G  Ves.  12. 


AS   TO    sriOClFlC    PKin'oKMANCK. 


lo.S. 


the   agreuuient,   l)ut   omitting   to  claim   the   l)cnclit  of  tlic  chai..  xviii. 

Statute  by  his  answer,  was  not  entitled  to  avail  himself  of  —l!^'Ji 

it  (.s) :  but  this  lias  been  ovoiTnlc(l  by  a  later  decision  (/) : 

and  where  no  answer  is  i-equired  the  defendant  ma^',   it 

seems,  plead    the    Statute    orally  at   the  heaiing  («).     It 

is   now  well    settled  that  the    defence   under  the  Statute 

may  be  raised  by  demurrer  (x).      In    one  case,  where   the 

bill    averred   a   conveyance    to    the    defendant  as    trustee 

for  the  plaintiff  for  a  merely  nominal  consideration  which 

had  not  been  paid,  and   asked  for  a  reconveyance,  or,  in 

the    alternative,  for  payment  of  the  consideration  money, 

but  there  was  no  allegation  that  the  trust  was  declai'etl  in 

writing,  a  demurrer  to  the  bill  was  overruled  (y). 

Where  a  plaintiff  alleges  a  written   agreement  with  a  Parol  varia- 
parol  variation  in  favour  of  the  defendant,  and  offers  to  ^f  defendant, 
perform  the  agreement  with  the  variation,  the  Court  will, 
of  course,   enforce  specific   performance  although   the   ilc- 
fendant  insist  on  the  Statute  (z). 


The  plaintiff,  however,  as  a  general  rule,  if  suing  on  a  I'm-chaser 

cannot,  iu 

written  contract,  is  liound  by  its  terms;  and  cannot,  upon  i,'en.rai, 
the  ground  of  fraud,  surprise,  or  mistake,  seek  to  vary,  add  per'f'urmance  "^ 
to,  or  explain  its  contents  (a) :  except,  perhaps,  whei-e  the  ponu-aa^witli 
fraud  consists  in  a  refusal  to  accede  to  a  promised  variation  i«an.i  varja- 
upon  the  faith  of  which  the  plaintiff  entered  into  a  written 
agreement  (6) ;  or  in  a  fraudulent  preparation  or  alteration 


(s)  Skinner  v.  M'DouaU,  2  De  Lx. 
&  S.  265 ;  Bashett  v.  Cafe,  i  De  G. 
&  S.  388. 

(t)  Rid(jway  v.  Wharton,  3  De  G. 
M.  &  G.  677 ;  6  H.  L.  Ca.  238. 

(//)  LinroJnv.  Wri'jld,  4  De  G.  &  J. 
1 6 ;  Sifxtd  V.  Green,  8  Jur.  N.  S.  4  ; 
but  see  IIoJduKj  v.  Barton,  1  Sm.  &  G. 
App.  XXV. 

(ic)  Wood  V.  Mldijleij,  5  De  G.  M. 
&  G.  41  ;  BarJcioorth  v,  Youny,  4 
Drew  1,  9;  Rummens  v.  Robins,  11 
Jnr.  N.  S.  G31 ;  Pain  v.  t'oomha,  3 
Sm.  &  G.  449  ;  1  De  G.  &  Jo.  34. 

{//)  Darics  v.  Otty,  12  W.  R.  682; 


affirmed,  ibid.  896, 

(,:)  Martin  v.  Pjcroft,  2  De  G. 
M.  &  G.  785;  YouiUoa  v.  Statts,  2 
Jur.  N.  S.  847. 

(a)  Marquis  of  Toiomhend  v.  Stan- 
[/room,  6  Ves.  328  ;  Price  v.  Dyer, 
17  Ves.  356;  Cloices  v.  Illyyinson,  1 
Ves.  &  B.  524 ;  Earl  of  Darnhy  v. 
London,  Chatham  and  Dover  R.  C»., 
L.  R.  2  E.  &  Ir.  Ap.  43  ;  StnUiny  \. 
Thomas,  L.  R.  17  E.).  303. 

{b)  Pembcr  v.  Mathers,  1  Bro.  C.  C. 
52,  54;  Sug.  174;  but  see  Chtrlc  v. 
Grant,  14  V..'s.  519,  525,  d  qua  re. 
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Cliap.  XVIII. 
Sect.  7. 


Su1)sequent 
]>anil  varia- 
tion can  only 


of  the  aii'reement  so  as  to  make  it  inconsistent  with  the 
real  intention  of  the  parties ;  an<l  with  the  understanding 
of  the  plaintiff  at  the  time  he  executed  it;  or  where,  1)}' 
mistake,  an  agreement  not  expressing  the  real  intention  of 
the  parties,  is  entered  into,  and  the  mistake  is  admitted 
l>y  th.c  answer,  or,  not  lieing  denied  ]>y  tlic  answer,  is 
proved  liy  unexceptionable  evidence  (r).  A  subsequent  parol 
variation  cannot  he  enforced  by  the  plaintiff  ((?),  unless 
be  enforced  if    ^j^ere  havc  1  )cen  such  a   part  performance  of  the   varied 

pait  per-  -^  -^ 

formed.  agreement  as  would  support  a  decree  in   the  case  of  an 

original  independent  agreement  (e) ;  or,  (it  is  conceived,) 
unless  the  defendant  by  his  answer  a<lmit  the  variation  and 
do  not  insist  on  the  Statute. 

We  may  here  remark  that  a  defendant  admitting  by  his 
answer  that  the  plaintiff  at  the  date  of  the  contract  was 
entitled,  cannot  at  the  hearing  object  that  no  abstract  was 
delivered  (/) :  nor  can  he  to  a  vendor's  bill  claim  by  way  of 
set-off  a  balance  due  to  him  in  respect  of  antecedent  trans- 
actions (g). 


(c)  See  note  to  P;/>ii  v.  Bhtclchurn, 
3  Ves.  38,  and  cases  as  to  fraud  there 
cited  ;  Lord  Tliiu-low's  judgment  in 
Lord  Irnhani  v.  Cli'ihl,  1  Bro.  C.  C. 
9-4 ;  Lord  Eldon's  remarks,  6  Ves. 
339 ;  Sir  John  Leach's  argument  as 
counsel  for  the  defendant,  in  Woollum 
V.  Ileum,  7  Ves.  215;  2  Wh.  &  T. 
L.  C.  404  ;  and  the  judgment  in 
Att.-Gen.  v.  mwell,  1  You.  &  C.  583. 
As  to  admitting  evidence  in  explana- . 
tion  of  particixlar  expressions,  ride 
suiti-a,  p.  964,  et  seq.  Parol  evidence 
even  of  collateral  matters  is  inadmis- 
sible ;  liirh  V.  Jaclcson,  4  Bro.  C.  C. 
514;  Hare  v.  Shear  wood,  1  Ves.  J. 
246  ;  Marquis  Toicnshend  v.  Stan- 
f/room,  6  Ves.  328.     It  seems  to  be 


doubtful  whether  a  defendant  falsely 
in  his  answer  denying  the  agreement 
can  be  convicted  of  perjury;  Ee.c  v. 
iJuiisloii,  Ey.  &  M.  109  :  at  any  rate, 
his  conviction  will  not  entitle  the 
plaintiff  to  a  decree :  see  Bartlett  v 
Plrl-ersfjtU,  4  East,  577,  n.  ;  cited  4 
Burr.  2255  ;  supra,  p.  931. 

((?)  Rolson  v.  Collins,  7  Ves.  130, 
133  ;  Xarse  v.  Lord  Seymour,  13 
Beav.  254. 

(e)  See  Jordan  v.  Sawl-ins,  1  Ves.  .7. 
402  ;  Price  v.  Dyer,  17  Ves.  356  ; 
Van  V.  Cm-pe,  3  Myl.  &  K.  269,  277 ; 
and  Sug.  164. 

(/)  Phipps  v.  Child,  3  Drew.  709. 

i'j)  Hid. 


As   to   SPECIFIC   PERFOllMAN'Cl':.  lO^.T 

Ch.ip.  XV HI. 

(8.)  yl«  to  grounds  of  dcfi-oj-e  nrgatlcinfj  jJa/mliff's  rlylit  to      Secti.m  s. 
specific  performance  c'ce/dwith  a  rcriation  of  tlic  oriiiinul  T  , 

■'_■'■'  -^  ^  _  •'  i^  As  to  <Tromjtl 

ivrltten  ag recriient ;  viz.,  fraud — mistake — ituarcprcsciita-  of  defence, «:c. 

Hon — uvfuljilled  'promise — parol  variation,  cCx'. 

On  the  other  hand,  it  is  (jiiitc  couipctont  lor  i\w  (lercinlani 
to  set  lip  a  variation  from  the  written  contract:  and  it  Avill 
depend  on  the  particular  circumstances  of  each  case  whether 
that  is  to  defeat  the  plaintiff's  title  to  have  a  specific  per- 
formance, or  whether  the  Court  will  perform  the  contract, 
taking  care  that  the  subject-matter  of  this  parol  agreement 
or  understanding  is  also  carried  iiito  effect ;  so  that  all 
parties  may  have  the  benefit  of  what  they  contracted  for  (//). 

The  admissibility  of  parol  evidence  by  way  of  defence  to  Di^fencc 

.  .  ,.  .  .  .      .        negativing 

a  bill  for  specific  performance  of  a  written  agreement,  in  its  plaintiff's 
literal  unvaried  terms,  may  l)e  con^■eniently  considered  with  .!p°eeificM>er- 
reference  to  four  classes  of  cases  :  viz. :  fonnance 

except  with 
^al•iation. 

1st.  Cases  vvdiere  the  defence  is,  that  Ity  frau<l,  or  mistake,  ist--Fraud 

or  mistake 

the  written  agreement  is.  In  terms,  different  from  lliat  wliich  affecting 
the  defendant  supposed  it  to  be,  when  he  executed  it :  tliis,   aa-reemeut. 
if  proved,  will  negative  the  plaintitt"s  right  to  specific  per- 
formance except  with  the  variation  (/'). 

2nd.  Cases  where  the  defence  is,  that  by  fraud,  mistake,  2ndly—  _ 

.  Fraud,  mi.>- 

or  surprise,  tlie  defendant  executed  the  written  agreement  take,  ..r 
under    a    reasonable   misapprehension   as   to   its   effect   as  |',"VucinVr 
between  himself  and  the  plaintift^  here,  also,  the  Court  will  ^^^^^^^^''^ff'^'' 
refuse  to  make  a  decree  according  to  the  literal  terms,  or  agreement 

nii.sappi 
bending 
effect ; 


nii.sappre- 

strict  construction,  of  the  agreement.  bending  its 


{h)  Pa-  Lord  Oottuuhani,  I'r.  &  I'll.  2  Sw.  244  ;  Lord  Gordon  v.  Maf(iuls 

62.  Hertford,  2    Madd.    106;    CVumn  v. 

(/)  See  Joiiacii  V.  Stat/iam,  3  Aik.  Voolc,l  Seh.  &  L.  38,39  ;  ItumphrUs 

388  ;   WooUaiii  v.  Hcarn,  7  Ves.  211  ;  v.  Home,  3  Ha.  277  ;   ^Vood  v.  Scarl/i, 

2  Wh.  &  T.  L.  C.  484 ;  Sug.  157  ;  1  Jur.  N.  S.  1107 ;  2  K.  &  Jo.  33  ; 

Marquis  Townshcnd  v.  Stani/room,  6  KrifjJU  v.  (/of,  2  Jnr.  N.  S.  481  ;  .and 

Ves.   328  ;    Rann^hoUom  v.    (fosden,  1  see    VoniHon   v.  SMe.t,  2  J»ir.    X.  S. 

Ves.  &  B.  1G5  ;   Garrard  v.  Grlniio'j,  845. 
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Chap.  XVIII. 
Sect.  8. 

as  where  the 
terms  of  the 
agreement  are 
ambiguous  j 


Thus,  where  the  terms  of  tlie  agreement  have  been 
ambiguous,  so  that,  adopting  one  construction,  they  may 
reasonably  be  suj^posecl  to  ha"S'e  an  effect  wliicli  the 
defendant  did  not  contemplate,  the  Court  has,  upon  that 
ground  only,  refused  to  enforce  it  (/t) ;  and  this,  even  where 
the  defendant  himself  was  the  author  of  the  ambiguity,  and 
the  plaintiff  certainly  supposed  himself  to  be  buying  all 
he  claimed  (/).  So,  where  the  defendant,  by  his  answer, 
alleged  that  he  made  his  offer,  and  signed  a  contract  for  the 
purchase  of  an  undivided  moiety  of  an  estate,  under  the 
eiToneous  belief  that  the  rental  stated  in  the  particidar 
was  that  of  the  moiet}^,  and  not  of  the  whole  estate,  and  the 
wording  of  the  particular  justified  a  doubt  as  to  its  meaning, 
the  Court  refused  to  enforce  specific  performance  (tn) :  so, 
where  the  defendant  assumed  that  his  contract  for  the 
purchase  of  a  dwelling-house  included  an  adjoining  yard, 
and  the  contract  was  so  framed  as  to  leave  it  doubtful 
whether  it  was  included  or  not  (/?).  So,  where  the  defendant 
was  misled  by  the  sale  plan  as  to  tlie  Ijoundaries  of  the 
purchased  property  (o).  So,  where  the  defendant  made  a 
mistake  in  calculating  the  purchase-mpney  which  he  was 
willing  to  take,  and  offered  to  sell  the  estate  for  1,250?. 
instead  of  2,250/.,  as  he  had  intended  (/j).  So,  where  the 
written  contract  which  the  plaintiff  sought  to  enforce  was 
silent  as  to  any  restrictive  conditions,  extrinsic  evidence  was 


(A)  Cah-erhii  v.  WiVmms,  1  Ves. 
jmi.  210;  H'Kjglnsony.  Clovxs,  15  Ves. 
516  ;  Clowes  v.  Iliffyinson,  1  Ves.  &  B. 
524 ;  V.-C.  Wigram's  judgment  in 
Manser  v.  Bad;  6  Ha.  447 ;  and  see 
Alva  nicy  v.  Kinnuird,  2  Mac.  &  G.  8; 
Wood  V.  Scartli,  tdii  supra.  In  Jen- 
Jettison  V.  Pcpys,  cited  6  Ves.  330,  the 
evidence  appears,  in  fact,  to  have 
been  offered  on  behalf  of  the  plaintiff 
instead  of  tlie  defendant  :  see  15  Ves. 
522,  and  6  Ha.  447. 

(/)  Neap  V.  Ahhott,  1  C.  P.  Coop. 
333  ;  Manser  v.  Bad;  vhi  svj^rd.  As 
to  alteration  of  an  agreement,  ride 
supra,  p.  236,  and  cases  cited  ;  see 
also  a  case  of  Twentyman  v.  Barnes, 


12  Jur.  743,  V.-C.  K.  B.,  ,wlicre  a 
plaintiff  alleged  that  the  agreement 
had  been  altered  by  chemical  agency, 
and  moved  that  the  jiaper  might  be 
subjected  to  chemical  tests  ;  but  the 
Coiu-t  refused  the  application. 

{m)  Stmislaiid  v.  Dearshy,  29  Beav 
430. 

(/()  Moxcy  V.  Bigiiood,  S  Jm-.  N.  S. 
S03  ;  reversing  V.-C.  8.  ;  and  see 
.S'.  a,  H.  L.  10  Jur.  N.  S.  597. 

(o)  I)c)>ny  V.  Ilancod;  L.  E.  6  Ch. 
Ap.  1. 

(j))  Webster  v.  CecH,  30  Beav.  62  ; 
in  this  case  the  mistake  was  clearly 
proved  l)y  a  written  calculation  made 
before  the  sale. 
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admitted  to  prove  a  prior  restricted  parol  agreciiicnt,  and   Cha,,.  XVIII. 
-specific  performance  of  tlie  open  contract  was  refused  (q).  _^''''^-  '^ 

The  principle  on  wliicli  the  Court  in  such  cases  witl.holds   l.ut  mere  m.- 
relief  from  the  plaintiff  is,  that  it  is  against  conscience  for  a  jl'tTa^^r'' 
man  to  take  advantage  of  the  plain  mistake  of  another;  or,   "'-■"U'r'>""<l 
at  least,  that  a  Court  of  Equity  will  not  assist  him  in  doing    "  '^  ^  ' 
so :  but  the  mere  existence  of  circumstances  at  the  date  of 
the  contract  which  might  easily  have  led   to  fraud,  an<l 
the  want  of  any  professional  adviser  on  the  part  of  the 
defendant,  have  been  held  insufficient  to  negative  the  ri'dit 
to  specific  performance, — no  fraud  being  shown  (r) :   nor 
will  the  Court  allow  a  mistake  in  law  («),  or  as  to  the  legal 
effect  of  the  language  of  the  contract  (f),  to  be  set  up  as  a 
ground  for  resisting  specific  performance   (a).     So,  where 
the    defendant    speculates    upon    facts,   .which    turn    out 
contrary  to  his  expectation,  he  cannot  rely  on  his  mistaken 
view^ ;  and  his  own  personal  mistake  as  to  the  use  which  he 
might  make  of  the  property  is  unimportant  (x). 

Mistake,  if  relied  on,  must  be  clearly  proved  (,y),  and  '.'"''  iiii>take, 

d.  1  •  1      •      •!  1       n  1  r.-.,  '^  relied  on, 

evidence  is  admissible  for  the  purpose.     The  acts  of  mnsthedearly 

the  parties  subsequent  to  the  contract  may,  in  some  cases,  l"""^''''- 

be  material  as  evidence  of  mistake  (e). 

3rd.  Cases  where  the  defendant  has  obtained  tlic  like  3cUy— Mis- 
protection,  when  he  has  executed  the  agreement,  knowing  [1X^0™ 
its  terms  and  understanding  its  effect,  but  relyino-  upon  some  f"]fi"^.^l  P«^; 

^  .y      o     i  mise,  uiuuciuy 

(2)  Bavnanly.  Cave,  26  Beav.  253.  (0  Pomll  v.  Smith,  L.  R.  14  Eci. 

{>•)  Lightfoot  V.  Heron,  3  Y.  &  C.  85. 
586.  („)  Marsliall  v.   Collett,  1  Y.  &  C. 

(s)  "It  is   said,   ' Iffnomntia  juris  Ex.  232,  238;    MUdmay  y.  Hungir- 

haud    excusat;'    but    in  that  maxim  /y)-c?,  2  Vern.  213. 
the  word  'jus '  is  used  in  the  sense  of  {x)  Mlhlmcuj  v.  Huiiijo-fvrd,  2  Veni. 

denoting    general    law,  the    ordinary  243. 

law  of  the  country.     But   when  the  {if)  Clay    v.  Iti\l}ord,  1-1  Jur.  803 

word  'jus'  is  used  in   the   sense  of  V,-C.  W.  ;  and  see  Alvanky  v.  A7/i- 

denoting  a  private  riglit,  that  maxim  )iaird,  2  Mac.  &  G.  1  ;  L^arl  of  Darn- 

has  no  application."    Per  Lord  West-  ley  v.  London,  Chatham  ^-  Dover  Ji. 

bury,  in  Cooper  v.  Phlhh.-^,  L.  R.  2  E.  Co.,  L.  R.  2  E.  &  Tr.  A]\  43. 
&  Ir.  Ap.  149,  170.  (-)  Monro  v.  Taylor,  8  Ha.  5tJ. 
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Chap.  XVIII.  misrepresentation  ((()  by  the  plaintiff,  or  upon  some  stipula- 

1,^'    _  tion  nj^on  his  part,  ■which  goes  to  vary  tlic  "written  agreement, 

eiiter'i'nt!!^  ^"     ^""^^^  which  lic  refuses  to  fulfil :  ('.  r/.,  a  parol  promise  to  vary 
agreenieut        tlic  tcrms  of  the  Written  agreement  has  been  admitted  as  a 

knowiiiir  its  .  .  „ 

ternis  aud  defence  to  a  bill  seeking  its  specific  performance  (o).  So, 
too,  where  there  was  a  parol  promise  that  a  vendor  should 
have  a  lease  of  the  propeity  which  he  had  in  writing 
agreed  to  sell  (c) :  and  the  same  decision  has  been  come  to 
in  the  case  of  a  parol  promise  by  the  auctioneer,  on  behalf  of 
the  vendor,  to  allow  compensation  for  a  deficiency  in  quan- 
tity :  the  right  to  which  was  in  effect  negatived  by  the 
particulars  (<l).  So,  where  the  vendor  refused  to  perform 
his  agent's  engagement,  that  improvements  should  be  ex- 
ecuted on  adjoining  property  (e).  But  if  the  plaintiff  offer  to 
perforin  the  agreement  with — if  the  defendant  so  desire — 
the  parol  variation  or  addition,  this  is  sufficient ;  and  the 
defendant  cannot  set  up  the  want  of  a  perfect  written 
contract  (/). 

But  the  non-execution  l)y  the  vendor  of  a  parol  contract, 
which,  although  cotemporancous  with  tlie  written  contract, 
and  relating  to  the  same  subject  matter,  has  been  treated  by 
the  purchaser  himself  as  a  distinct  contract — cjj.,  a  parol 
agreement  on  the  sale  of  a  flooded  mine  to  pump  it  dry  (r/) — 
is  no  defence  to  the  vendor's  suit  for  specific  performance  of 
the  written  coJitract. 

Ci-oome  V.  So,  where  A.  agreed  to  purchase  Black  Acre  of  B.,  and  B. 

by  the  same  instrument  agreed  to  purchase  AVhite  Acre  of 
A.,  and  no  title  could  be  shown  to  Black  Acre,  it  was  held 

(rt)    Scu   Buxton  v.  Lister,  3  Atk.  ((0  ir//'c/<  v.  H7nc7i,csto*,  1  Ves.  &B. 

3S'3  ;  7  Ve«.  219 ;  Lovdl  v,  Ilkks,  2  Z1i>,  378 ;  and  see  Lord  St.  Lsonards' 

Y.  &  0.  46;  supra,  Ch.  III.  p.  91,  cf  remarks,  V.  &  P.  161,  162,  upon  Hir 

sc<j.,  B^ndlZi,  ci  scq.;  Ilarrisv,  JKcDillc,  Thojnas  Plniners  remarkn  in  Clwxs 

5  Bli.  N.  S.  730,  754.  v.  UUj'/uxson,  1  Ves.  &  B.  526. 

(6)  Clarice  v.  Grant,  14  Ves.  519  ;  (c)  Mijcrs  v.  Watson,  1  yim.  K  V,. 

MickktliKaite  v.  Nirjhtlnrjalc,  12  Jur.  523  ;  8ce  529;  ruid  see  ii'^se  v.  Watson, 

638,  li.  ;  and  see  Ilammcrsloj  v.  De  10  H.  L.  Ca.  672. 
Bid,  12  CI.  &  F.  45,  88.  (/)    Martin   v.   Pi/croft,   2   De   G. 

(c)    Vouilhn  V.  Statc.%  2  Jur.  N,  S.  M.  &  G.  785. 
845 ;  see  p.  847  (i/)  Phi^^j^s  v.  Chihl,  3  Drew.  709. 


As  TO  SPECIFIC   PERFORMANCE.  KiH 

that,  in  a  suit  by  A.  for  spcciiic  pciiunnniic".'  of  tlic  a^Mvenicnt  ciiai>.  xviii. 
for  the  sale  of  White  Acre,  B.  couM  not,  as  a  (k'fcnce,  sliow  __I1_^__ 
that  the  performance  of  one  agreement  was  intended  to  be 
conditional  on  the  performance  of  the  other ;  an<l  that  the 
intention  was  to  effect  an  exchange,  and  not  independent 
sales.  Lord  Brougham,  (J.,  in  afhnning  the  judgment  of  Sii' 
J.  Leach,  observed,  that  "  parol  evidence  of  matter  collateral 
to  the  agreement  might  be  received;  but  no  evidence  of 
matter  deJtors  was  admissible  to  alter  the  terms  and  sub- 
stance of  the  contract"  (A).  Upon  which  Lord  St.  Leonards 
observes  that  the  evidence  was  inadmissiljle,  "  not  because  it 
was  not  to  enforce  a  collateral  stipulation;  but  because  it 
did  not  prove  that  by  fraud,  mistake,  or  surprise,  the  agree- 
ment did  not  state  the  alleged  real  contract,  iv':.,  for  an 
exchange  between  the  parties  "  {I). 

The  meaning  of  the  above  extract  from  the  judgment  in  r;ir<'i_  iwiditicu 

.      '        ^  to  wnitten 

Croome  v.  Lediard,  is,  perhaps,  not  very  obvious,     it  meant  aLrrcemeni, 
to  intimate  that  the  non-fulfibnent  of  a  stipulation  upon  a  sli!k"a'r'*'  '"'*'* 
point  collateral  to  the  written  agreement,  and  not  incon-  ^it-'fcncc 
sistent  with  such  agreement,  nor  shown  to  have  formed  any 
special  inducement  to  its  execution,  is  a  good  defence   in 
Equity,  the    dldwiih   seems  of  questional)lc   authorit}' ;    it 
having  been  held  that  the  defendant  cannot  set  up  an  addi- 
tional parol  stipulation  (e.r/.,  as  to  the  time  for  delivery  of 
possession),  which  was  agreed  upon  by  the  parties  at  the 
time  of  their  signing  the  written  contract  (/). 

The  distinction  in  principle  Ijetwccn  such  cases  would  scrm  Remarks 
to  be  this.  In  the  one  case,  the  object  of  the  delcnce  is,  not  "^'"°  ^^  "' 
to  invalidate  or  vary  the  written  agreement,  except  so  iar  as 
such  effect  may  be  incidentally  produced  by  proving  a  parol 
aoreeinent  relating  t(j  the  same  subject-matter;  and  this  is 
contrary  to  the  statute.  In  the  other  case,  the  object  of  the 
defence  is,  to  directly  attack  the  written  agreement  itself,  by 

(/()  Ci-oomc  V.  LcOJnnl,  2  Myl.  &  K.  (/)  Sue.  100. 

251,  seo  260  ;  and  soe  L'oijd  v.  Lhytl,  (/>)  Omcrod  v.  I/anhiwn,  5  Vcs.  722, 

2  Myl.  &  C.  192.  730 ;  and  see  Sug.  163,  et  »cq. 
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Chap.  XVIII. 
Sect.  S. 


Stipulation 
omitted  by 
consent,  no 
defence ; 


nor  a  breacli 
}}y  the  phvintiff 
of  an  indepen- 
dent contract 
or  stipulation. 


,sho^ving  that  it  Avas  executed  under  ndstakc,  or  on  the  faith 
of  a  misrepresentation  by  the  other  party,  or  of  a  promise 
made  by  him,  and  which,  from  his  refusal  to  fulfil  it,  must 
be  taken  to  liave  been  originally  fraudulent.  And  where  the 
collateral  parol  agreement  is  inconsistent  with  the  written 
contract,  the  conclusion  would  seem  to  be  almost  inevitable, 
that  the  latter  was  executed  by  the  party  favoured  by  the 
parol  agreement,  either  under  a  mistake  as  to  the  contents  of 
the  -written  contract,  or  under  a  reliance  on  the  good  faith 
of  the  other  party  in  performing  the  parol  variation.  And 
the  fact  of  the  point  being  provided  for  by  the  written  con- 
tract, would  seem  to  show,  that  the  parties  deemed  it 
important :  whereas  the  contrary  may  be  reasonably  pre- 
sumed of  a  parol  stipulation  of  a  point  which  is  in  no  way 
provided  for  by  the  written  contract  (l). 

But  where  a  stipulation  is  omitted  from  the  written  agree- 
ment, upon  the  supposition  that  it  is  illegal  (m) ;  or  where  a 
party  haAdng  bargained  for  the  insertion  of  a  particular  term, 
knowingly,  and  without  being  fraudulently  induced  thereto, 
executes  an  agreement  from  which  it  is  omitted  (v),  Equity 
will  hold  the  omission  binding. 

Nor  is  a  breach  by  the  plaintitf  of  an  independent  agree- 
ment, or  (which  is  the  same  thing)  of  some  independent 
stipulation  in  the  agreement,  any  defence  to  a  suit  for  specific 
performance.  Thus,  where  A.,  in  consideration  of  B's  build- 
ing a  house,  agreed  to  grant  him  a  lease,  and  in  case  of  any 
breach  the  agreement  was  to  be  void,  and  A.  was  to  have  the 
right  to  re-enter,  and  Ijy  tlie  same  instrument  A.  agreed  that 
B.  should  have  the  option  of  purchasing  the  fee  at  a  stipu- 
lated price  within  a  specified  period,  it  was  held  that  a 
breach  by  B.  of  provisions  as  to  the  insurance  of  the  property 
was  no  defence  to  a  suit  by  B.  to  enforce  his  right  of 
pre-emption  (o). 


(7)  And  sice  and  consider  Phipps  v. 
Child,  uhi  supra;  VovUlon  v.  States, 
2  Jur.  N.  S.  845. 

(m)  Lord  Inihara  v.  CliUd,  1  Bro. 
C.  C.  92  ;  see  G  Ves.  332  ;  Rug.  173. 

(n)  See  Shclburne  v.  Inchiquin,  1 


Bro.  C.  C.  350;  Jackson  v.  Cator,  5 
Ves.  688 ;  Eivh  v.  Jaclson,  4  Bro.  C. 
C.  514,  518. 

(o)  Green  v.  Lav,  2  Jur.  N.  S.  848  ; 
22  Beav.  G25  ;  see  too  Pltipps  v.  Chikfy 
uhi  supra. 


AS  TO  SPECIFIC  rERFORMANCE.  KttS 

4tli.  Cases  where  tlic  written  agreement  is  \arir(l  \>y  pai-ol  Cli;»p.  XVii  i. 
subsequently  to  its  execution:  in  wliieli  cases  the  variation, ' 


to  be  available  as  a  defence,  must  be  accompanied  by  such  a  ■!*■•>— •'>'»'^- 

■^  *'  Hi'i|Ui;nt  j)iir<'l 

part-performance  as  would  enable  the  Court  to  enforce  it  viiriivtion,  part 
if  it  were  an  original  independent  agreement  (/>) :  subject, 
nevertheless,  to  the  doctrine  of  K(j^uity  which  allows  parties, 
by  their  acts,  to  vary  the  oiiginal  agreement  in  respect  of 
matters  relating  to  title  and  the  time  for  completion  (q). 


(9.)  As  to  grounds  of  defence  negcdivlng  in  ioio  plitinthfs     Section  9. 
rlgJd  to  specific  j^erformance ;  viz.,  personal  incapacUi/ ; —  Ah  to  'toiukIb 
nature   of   contract,   or  fraud,   d-c,  &c.,   attending  its  yf ii^ifi-nce, &c. 
execution; — matters    relating   i<>    ihc  estate, — title — or 
consideration ; — plaintiff's  conduct,  cOc,  after  contract; — 
election  of  other  remedy. 

We  may  next  consider  those  grounds  of  defence  which,  Defences 
assuming  the  existence  of  a  prima  fade  valid  agreement,  {„^iot„    " 
go  to  negative  in  toto  the  right  to  specific  i^erformance :  and  J?j',^'^t'^[[| " 
these  may,  perhaps,  be  conveniently  considered  under  the  specific  per- 

■      .  foiiuauce. 

several  heads  of,  1st,  matters  relating  to  the  personal 
capacity  of  the  parties  to  contract;  2nd,  matters  relating 
to  the  nature  of  the  agreement,  or  to  the  circumstances 
under  which  it  was  entered  into ;  8rd,  matters  relating  to 
the  estate  contracted  for ;  -ith,  matters  relating  to  the  title 
thereto;  oth,  matters  relating  to  the  consideration;  and 
Gth,  matters  relating  to  the  conduct  of  the  plaintiff  subse- 
quently to  the  date  of  the  agreement. 

As  to  the  1st  of  the  aljovc  heads. — Personal  incapacity  j^t— pei-s^nal 
on  the  part  of  the  defendant  to  enter  into  the  contract  (/•)  '"ntract—  " 
is,   of  course,   a    sufficient   defence   to   a   suit  for   specific  jg/Jj^J^^^ 
performance ;     unless,   having    ac<iuired    or    recovered    his  intoxicati-u. 
contracting   capacity,   he   has    confirmed    or  adopted    the 
agreement.     We  may  here  remark,  that  although  intoxica- 

(/>)  See  Z<>y(//  V.  MUhr,  2  Ve.><.  200;       I'V,. 
Price  V.   Dyer,   17   Ves.    3r»G,    3C4  ;  {'/)  Sng.  165. 

Robinson  v.  Page,  3  Kuss.  128  ;  Sug.  (r)  As  to  which  rklc  snprd,  Ch.  1. 
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Chap.  XYIIJ.  tioii,  if  excessive,  ainoiints  to  a  temporary  deprivation  of 

. ^*-A_    reason  (s),  and  is  a  good  defence  although  the  party  may 

not  have  been  drawn  in  to  (h-ink  by  the  plaintiff  (/),  yet 
it  has  been  held  that  the  mere  fact  of  the  defendant  having 
partaken  freely  of  liquor  at  the  time  of  entering  into  the 
contract,  is  not,  in  the  absence  of  fraud,  or  of  evidence  that 
he  was  without  the  full  understanding  and  knowledge  of 
what  he  was  doing,  a  reason  for  refusing  specific  per- 
formance (m)  :  especially  as  against  a  person  who,  with  notice 
of  the  prior  contract,  has  procured  a  conveyance  of  the 
property  i'rom  the  vendor  (ai). 

Personal  Personal  incapacity  on  the  pai-t  of  the  plaintiff  at  the  time 

iwtTjSin-  of  the  contract,  cannot,  it  is  conceived,  be  set  up  as  a  defence 
to  a  suit  for  specific  performance,  if  the  plaintiff  has 
recovered  his  capacity  at  the  time  of  tiling  the  bill  (y) ;  but 
the  continuance  of  incapacity,  at  the  time  of  the  bill  being 
filed,  would  appear  to  be  a  good  defence  (s) :  and  at  any 
time  during  its  continuance,  the  contract,  it  is  conceived, 
may  be  put  an  end  to  by  due  notice  from  the  party 
bound  (re) ;  except  where  the  incapacity  consists  in  infancy, 
in  Avhich  case  the  other  party  appears  to  have  no  power  to 
rescind  the  contract  (6) ;  I'ut  the  infant  cannot,  while  an 
infant,  enforce  it  (c). 


titf,  how  far 
defence. 


A  contract  Ijy  husband  and  wife  for  the  sale  of  the  wife's 
estate,  may  also,  perhaps,  be  considered  an  exceptional  case ; 
that  is,  if  the  purchaser,  at  the  date  of  the  contract,  be  aware 


(.s)  See  Coolcc  v.  Chiyv:orth,  18  Ves. 
12,  16  ;  C'ra'jrj  v.  Ilohae,  lb.  14,  n.  ; 
Sc.i/  V.  Bnrvirk,  1  Ves.  &  B.  195; 
Nnijk  V.  Baylor,  3  Dru.  &  W.  CO. 

(0  M'lliits  V.  Freeman,  2  Ke.,  Hue 

(ii)  IJ'jldfout  V.  Hewn,  3  Y.  &  C. 
586. 

(«;)  -S7irtiO  V.  Thaclcraij,  1  Sui.  &  C. 
537. 

(//)  Clayton  v.  AsMown,  9  Vin.  Abr, 
393,  391  ;  and  see  caHes  cited,  infrd, 
as  to  mutuahty. 


(;)  Fli!//d  V.  Bolhind,  4  Rusb.  298. 

(V()  See  and  consider  Martin  v. 
Mitchell,  2  Jac.  &  W.  428. 

(h)  See  Cliarahers  on  Infancy,  442 ; 
Shannon  v.  Bradstrcet,  1  Sch.  &  L. 
58  ;  cited  in  Fliyhl  v.  BoUand,  4  Russ. 
300  ;  fimilh  v.  Boven,  1  Mod.  25. 

((■)  FU(jht  V.  BoUand,  4  Hn.ss.  298. 
See  as  to  the  transfer  of  shares  to  an 
infant.  Capper  s  case,  L.  R.  3  Cli.  Ap. 
458  ;  Curtis' s  case,  Ti.  R.  G  Eq.  455 ; 
HarVs  case,  ih.  512. 
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tliat  the  property  Imlon-^'s  to  the  wile  {il).  A  uiairiol  wi^man  Chup.  wiir. 
may,  it  seems,  enforce  lier  contract  for  purchase,  pi-o\  ided  "''-■'• 
that  her  separate  estate  is  sufficient  to  <lischar_!:;e  lier 
liabilities  under  it  (r)  ;  and  she  may,  of  course,  enforce  a 
contract  for  the  sale  of  property  settled  to  her  separate  use, 
hut  her  husband  will  he  a  necessary  party  to  the  suit.  Au 
agreement  for  purchase,  entered  into  in  the  names  of  husl>and 
and  wife  enures  for  the  benefit  of  the  ^vife  surviving  (/). 


As  to  the  2nd  of  the  above  heads. — Where  the  contract  2n(l— Mat- 
has  been  entered  into  for  an  illegal  purpose,  whether  the  tramtract" 
same  be  expressly  prohibited  or  be  merely  the  subject  of  a  ^'l'. -T"'^'*^' 
statutory  penalty,  Equity  will  i-efuse  to  enforce  it  {g) :  but  if 
the  agreement  is  not  positively  illegal,  the  Court  will  not 
refuse  specific  performance,  merely  because  it  "  savoui-s  of 
illegality  "  (A) ;  and  if  a  legal  agreement  be  intended  in  all 
events  to  be  executed  according  to  its  terms,  it  will  not 
necessarily  be  avoided  by  a  collateral  parol  stipulation  for 
something  not  malum  in  se  but  merely  prohiljited  {i) :  so, 
too,  a  distinction  is  drawn  between  enforcini--  an  iUes'al 
contract,  and  asserting  a  title  to  money  wdiich  has  arisen 
from  it.  For  example,  where  A.  and  B.  fraudulently  registered 
a  ship  in  the  United  States,  and  their  subsequent  employ- 
ment of  her,  so  registered,  was  a  fraud  upon  the  English 
Navigation  Law^s,  it  was  held  that  A.  might  nevertheless 
maintain  a  suit  against  B.  for  an  account  and  payment  of 


(d)  2  Y.  &  C.  C.  C.  62. 

(c)  DoKlhirj  V.  Mayuire,  LI.  &  G.  t. 
PI.  1,  c.  19,  supra,  p.  100-3. 

(/)  Dreio  V.  Martin,  2  H.  &  M. 
130  ;  10  Jur.  N.  S.  356. 

((/)  See  Thomson  v.  Thomson,  7  Ves. 
470  ;  Knoides  v.  HuiKjhton,  11  Ve.'i. 
168  ;  De  Begnis  v.  Ariniatead,  10  Biiiy. 
107  ;  Eivlwj  V.  Oshaldiston,  2  Myl.  & 
C.  53,  85  :  Gas  LUjht  Co.  v.  Tamer,  8 
Sco.  609  ;  and  see  Tomlinson  v.  Man- 
chester and  Birmingham  R.  Co.,  2 
Rail.  Ca.  104;  Ritchie  v.  Smith,  6  C. 
B.  462  ;  Great  Northern  R.  Co.  v. 
Eastern  C.  R.  Co.,  9  Ha.  306,  312  ; 
London  and  Brighton  R,   Co.  v.  L.  <(.■ 


X  W.  R.  Co.,  4  De  G.  &  .To.  389  ; 
Shreu-shury,  d'C.,  R.  Co.  v.  London  and 
N.  W.  R.  Co.,  4  De  G.  M.  &  G.  115  ; 
6  H.  L.  Ca.  112  ;  Init  the  defence  is 
not  favoured  in  Equity  :  S.  C,  10 
Beav.  451 ;  and  see  Williams  v.  Bayhy, 
L.  R.  1  E.  &  Jr.  Ap.  200,  where  an 
©(^uitable  mortgage  given  hy  A.  as  an 
iuducerneut  to  forljear  criminal  pro- 
ceediag.s  against  his  son,  va.s  ordered 
to  be  delivered  np  to  be  cancelled. 

(//)  Anhin   V.  Holt,  2  K.  &  .T...  CC, 
70. 

(/)  See  Carolan  v.  Braha:on,  3  .T.  it 
L.  200. 
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Chap.  XVIII.  liis  share  oi"  the  i-ealizcd  profits  of  the  sjicculation  (/)     It 

— would  seem  that  an  agent  for  pui'chase  cannot,  as  against 

his  principal,  set  up  the  illegality  of  the  contract  (/). 


Interference 
with  the  rights 
of  a  third 
part}'. 


So,  also,  if  the  contract  be  in  contravention  of  the  rights 
of  a  third  party  (/h),  Ecpiity  will  refuse  to  interfere  ;  as 
where  it  derogates  from  a  previous  voluntary  settlement  by 
the  plaintiff  vendor  (n) ;  but  specific  performance  will  bo 
enforced,  at  the  suit  of  the  purchaser,  against  the  voluntary 
settlor  (o). 


Inability  of 
the  Court  to 
execute  the 
contract. 


So,  also,  if  the  contract  be  one  which  the  Court  cannot 
execute  in  all  its  material  terms  (p) :  so,  where  there  are 
mutual  rights  incapable  of  being  enforced  hy  an  immediate 
decree  (q)  :  so,  where  the  consideration  for  the  contract  is 
the  execution  of  works  which  the  Court  cannot  superin- 
tend (r) :  so,  where  it  involves  a  contract  for  personal  services 


(k)  Sharp  V,  Taylor,  2  Ph.  801  ; 
and  see  Butt  v.  Monteaux,  1  K.  &  Jo. 
98,  115 ;  Sheppard  v.  OxenfonJ,  ib, 
491. 

(7)  Mullock  V.  Jenkins,  14  Beav. 
628.  As  to  champerty,  ride  siiprd, 
p.  239,  et  sec/.  As  to  an  agreement  to 
give  a  qualification  to  .sit  in  Parlia- 
ment, see  Callacjhan  v.  Callaijhan,  8 
CI.  &  F.  374  ;  Harris  v.  Amery,  L.  P. 

1  C.  P.  148  ;  and  see  May  v.  May,  33 
Beav.  81  ;  where  a  conveyance  by  a 
father  to  his  son  in  order  to  qualify 
him  as  a  voter  was  upheld.  As  to  the 
MortmainAct,  see  Att.-Gen.  v.  Wilson, 

2  Ke.  680.  As  to  the  Ship  Registry 
Acts,  see  Huyhes  v.  Morris,  2  De  G. 
M.  &  G.,  349  ;  M'Cahmnt  v.  Rankin, 
2  De  G.  M.  &  G.  403  ;  Armstronff  v. 
Armstronrf,  3  Eq.  R.  973 ;  Duncan  v. 
Tindall,  13  C.  B.  258  ;  Parr  \. 
Applebee,  7  De  G.  M.  &  G.  585; 
European,  dc.  Mail  Co.  v.  lioyal  Mail, 
dr.,  Co.,  4  K.  &  Jo.  676. 

(m)  See  Harnett  v.  Yicldinrj,  2  Sch. 
&  L.  549,  554  ;  and  see  and  consider 
Peacock  v.  Penson,  11  Beav.  355. 

(/()  Smith  V,  Garland,  2  Mer.  123  ; 


Johnson  v.  Lcc/ard,  Turn.  &  R.  281  ; 
Campbell  v.  Inrjilby,  1  De  G.  &  Jo, 
393. 

(o)  Buckle  V,  Mitchell,  18  Ve.s.  101  ; 
DuVuirj  v.  Whimper,  26  Beav.  568  ; 
and  vide  supra. 

(/>)  Irerrais  v.  Edwards,  2  Dru.  & 
W.  80  ;  Counter  v.  Macpherson,  5 
Moo.  P.  C.  83 ;  Downs  v.  Collins,  G 
Ha.  437  ;  Foi-d  v.  Stuart,  15  Beav. 
493  ;  Williamson  v.  Wootten,  3  Dre. 
210 ;  Paris  Chocolate  Co.  v.  Crystal 
Palace  Co.,  1  Jnr.  N.  S.  720  ;  3  Sm. 
&  G.  119  ;  and  see  Dietrechsen  v. 
Cahburn,  and  Hills  v.  Croll,  2  Ph.  52 
and  60  ;'  Waring  v.  Manchester,  dc. 
li.  Co.,  7  Ha.  492  ;  Hope  v.  Hope,  22 
Beav.  351 ;  S.  Wales  E.  Co.  v.  Wythes, 
5  De  G.  M.  &  G.  880;  Vansittart  v. 
Vansittart,  4  K.  &  Jo.  62. 

{q)  Blackett  v.  Bates,  L.  K.  1  Ch. 
Ap.  117,  reversing  V.-C.  W.  2  H.  &. 
M.  270,  610  ;  Gervais  v.  Edwards,  2 
Dru.  &  W.  80  ;  Hills  v.  Croll,  2  Pli. 
60  ;  Firth  v.  Ridley,  33  Beav.  516. 

(r)  Sec  Peto  v.  Brighton,  Uckfield 
dc  R.  Co.,  1  H.  &  M.  468 ;  and  as  to 
builders'  contracts,  ride  svpru,  p.  989. 
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of  an  uncurtain  dumiion  (.s) ;  as  r.(j.,  whric  it  was  ouc  of  tlii-  cimi..  XViii. 
tonus  of  an  agreement  i'nv  the  lease  of  a  c<»al-w]iaif,  that  tlie       ^^^  ^' 
lessor  should  act  as  the  lessees'  agent  in  carryjn"-   on  the 
business  (t) ;  so,  an  agreement  cither  to  Ijorrow  or  to  lend  a 
sum   of  money  upon  mortgage  cannot  he   specifically  en- 
forced (»). 

So,  where  the  enforcement  of  the  contract  would  l)e  against  Imi-olicy. 
public  policy;  as  where  it  originated  in  the  iinpioper  dis- 
closure of  evidence  taken  in  a  Chancery  suit,  the  Court  will 
not  interfere  (y) ;  so,  if  its  completion  would  amount  to  a  I'.ivach  of 
breach  of  trust  (x) ;  even  l^y  reason  of  any  stii>ulation  coha-  ^"'" " 
teral  to  the  mere  agreement  for  sale;  as  whei-e  it  was  agreed 
that  the  purchaser  should  out  of  the  purchase-money  retain 
a  debt  due  to  him  from  the  selling  trustee  (/y)  :  so,  where 
trustees  concurred  with  other  fiduciary  vendors  in  a  sale  of 
three  several  properties  for  an  entire  sum,  which  they  agreed 
to  apportion  among  themselves,  specific  performance  against 
the  purchaser  was  refused  (z). 

An  agreement  between  husband  and  wife,  providing  for  Agreement 
their  future  separation,  is  contrary  to  public  policy,  and  ..nil'iii.an.r" 
cannot  be  enforced  («) ;  but  if  entered  into  after  the  separa-  ""'^  ^^''^'' 
tion  has  taken  place,  or  on  the  eve  and  in  conteinplatioii  df 


(.s)  Firth  V.  Pddlei/,  33  Boav.  51 C  ; 
Sykes  V.  Dixon,  9  Acl  &  E.  ()93. 

(t)  0<jden  V.  Fossld;  9  Jur.  N.  S. 
288  ;  32  L.  J.  Ch.  73. 

(m)  Rogers  v.  Challis,  27  Beav.  175; 
6  Jur.  N.  S.  334  ;  Sichd  v.  Mosentlud, 
8  Jur.  N.  S.  275  ;  30  Beav.  371. 

(r)  Cooth  V.  Jackson,  G  Ves.  12,  30. 

(ic)  Mortloch  V.  BuUer,  10  Ves.  292, 
313;  Ord  v.  Noel,  5  Madd.  438; 
Bridfjer  v.  Rice,  1  Jac.  &  W.  74  ; 
Turner  v.  Harvey,  Jac.  178  ;  Wood  v. 
Richardson,  4  Beav.  174  ;  Baylies  v. 
Baylies,  1  Coll.  546 ;  Bcllrinyer  v. 
Blof/rave,  1  De  G.  &  S.  66  ;  White  v. 
Cmldon,  8  Ch.  &  F.  766  ;  Sneesby  v. 
Thome,  11  Jur.  N.  S.  536,  1058 ;  7 
De  G.  M.  &  G.  399  ;  Mmo  v.  Topham, 
19  Beav.  576;  Shrcicsbury,  dr.  R,  Co, 


V.  London  and  lY.  W.  R.  Co.,  4  De  G. 
M.  &  G.  115;  Dance  v.  Ooldingham, 
L.  R.  8  Ch.  Ap.  902,  where  tnistccH 
were  selling  under  depreciatory  con- 
ditions. We  have  seen  that  an 
agreement  giving  A,  a  right  of  pre- 
emption over  B.'s  estate,  in  considera- 
tion of  A.  not  opposing  B.  on  a  salo 
Ijy  auction  of  other  jjropertj',  is  not 
illegal :  Oalton  v.  Emitss,  1  Cull.  243. 

(/y)  Thompson  v.  Blaikstonc,  6  Beav. 
470. 

(:)  Rede  v.  Oales,  10  Jur.  N.  S. 
1246,  reversing  32  Beav.  555.  See  .is 
to  several  mortgagees  of  tlie  s.anic 
cst.ate  conciu'ring  in  .a  sale,  McCaro- 
<jher  V.  Whieldon,  34  Beav.  10". 

(a)  Westmeath  v.  Weslmtath,  1  Hnv. 
&  C.  519  ;  //.  V.  11'.,  3  K.  &  Jo.  3S2. 
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Chap.  XVIII. 

Sect.  1». 


an  iiiteiukHl  .separation,  it  may  be  uplicld.  Wlicio  tlie 
ao-reement  is  between  the  husband  and  a  trustee  for  the 
wife,  and  is  supported  b}'-  a  good  consideration,  as  e.  g.,  an 
indemnity  V»y  the  trustee  against  tl\e  wife's  debts,  it  can  be 
specifically  enforced  (6) ;  and  the  agreement  of  either  party 
not  to  sue  for  a  restitution  of  conjugal  rights,  will  be 
enforced  by  injunction. 

In  a  late  case  an  agreement  entered  into  between  A.  and 
B.  his  father-in-law  upon  the  occasion  of  a  separation 
between  A.  and  his  wife,  whereby  A.  undertook  to  execute 
a  formal  deed  of  separation  and  to  secure  an  annuity  for  the 
maintenance  of  his  wife  and  child,  was  decreed  to  be  speci- 
fically enforced,  notwithstandingthe  absence  of  any  indemnity 
to  the  husband  against  his  legal  liabilities ;  upon  the  ground 
that  the  agreement  had  been  acted  on  by  B.,  who  had,  at  his " 
own  expense,  maintained  his  daughter  and  her  child  upon 
the  faith  of  it  {(■). 

If  an  agreement  be  entered  into  Ijy  an  agent,  the  omission 
of  all  usual  and  proper  stipulations  in  favour  of  his 
principal  ('/)  may  be  a  reason  for  refusing  specific  perform- 
ance :  although,  as  a  general  rule,  the  Court  will  not 
decline  to  enforce  a  contract  on  the  mere  ground  of  its 
improvidence  (e). 

Agreement  So,  although  the  Court  wiU  not,  as  a  general  rule,  decree 

ISp*  ^''''^"'''""  specific  performance  of  an  agreement  to  enter  into  a  partner- 
ship (/),  or  to  contribute  a  share  of  partnership  capital  (r/), 
yet  where  the  parties  have  agreed  to  execute  a  formal  instru- 


Impiviviilent 
eontr.act  hy 
a^eut. 


(h)  mison  V.  WUson,  1  H.  L.  Ca. 
538  ;  Hunt  v.  II ant,  10  W.  E.  215, 
reversing  M.  R.  31  Beav.  89  ;  and 
see  Wah'oml  v.  Walrond,  Job.  18  ; 
WiUmiiu  v.  BaiJij,  L.  R.  2  Eq.  731. 

(c)  Gilbs  V.  Ilardiwj,  L.  R.  8  Eq. 
490  ;  affirmed  L.  R.  5  Ch.  Ap.  336. 
'  (d)  Ilehlum  V.  Lan'jh>j,  1  Y.  &  C. 
C.  C.  175.  See  White  v.  C'addon,  8 
C;i.  &  1''.  788,  791  ;  and  Daicson  v. 
Brinrh.inn,  3  De  C.  &  S.  38G  ;  as  to 


the  authority  of  an  agent  to  enter  into 
a  contract  for  sale,  see  Ilamer  v. 
Sharp,  L.  R.  19  Eq.  108. 

(c)  Sail t ran  v.  Jacob,  1  Moll.  472, 
477. 

(/)  Sheffield  Gas,  ctr.  Co,  v.  Harri- 
son, 17  Beav.  294  j  and  see  MaxweV 
V.  Port  Tenant  Co.,  24  Beav.  495 ;  and 
Lindley,  p.  947. 

{ij)  S'lchel  V.  Moscnthal,  30  Beav. 
371;  8  Jur.  N.  S.  275. 


AS   TO   SPECIFIC   PERFORMANCE.  IOIQ 

ment,  ^xhkh,  if  executed,  %vill  alter  tlieir  position  at  law,  and  ci.a,..  xviii. 
enable  them  to  assert  a  legal  right,  the  execution  of  tlie  _J^^:  "l__ 
formal  instrument  may  be  decreed,  notwithstanding  that  the 
partnershiiD  thus  created  may  1)e  at  once  dissolved  (h) ;  and 
the   circumstance    that   the    deed   contains    unenforceable 
provisions  docs  not  seem  to  be  material  (/). 

And  the  Court  will  restrain  the  breach  of  a  negative 
clause  in  a  contract,  although  it  cannot  specifically  enforce 
the  entire  contract  (Jc) ;  because  if  the  plaintiff  at  any  time 
fail  to  perform  his  obligations,  the  injunction  may  be  at  onco 
dissolved  (/) :  and  where,  if  an  injunction  were  not  granted, 
the  damages  would  be  incapable  of  estimation,  the  Court 
may,  it  seems,  restrain  the  breach  of  a  positive  engao-ement, 
even  although  the  entire  contract  is  not  enforceable  in 
Equity  (r;i). 

In  one  case,  where  A.,  a  brewer,  sold  a  freehold  pLjt  to 
trustees  of  a  building  society,  who  covenanted  that  A.,  his 
heirs  and  assigns,  should  have  the  exclusive  right  of  sup- 
plying beer  to  any  public-house  to  be  erected  on  the  land, 
but  there  was  no  covenant  on  the  part  of  A.  to  supply  the 
beer,  and  B.,  having  notice  of  the  covenant,  erected  a  public- 
house  on  part  of  the  land  purchased  from  the  trustees,  which 
he  supplied  with  his  own  beer,  it  was  held  that  the  covenant 
was  not  void,  either  for  uncertainty,  or  want  of  mutuality, 
or  as  being  in  unreasonable  restraint  of  trade,  or  as  creating 
a  perpetuity ;  and  that,  although  positive  in  terms,  it  was  in 
substance  a  negative  covenant,  the  breach  of  which  might 
be  restrained  in  Equity  (n). 

So,  Equity  has  refused  to  enforce  contracts  on  the  mere  narashJi). 

(/()  Buxton  V.  Lister,  3  Atk.  385  ;  ami    see     ami     compare    iVtTcIiant'i 

Stacker  v.    Weddcrhurn,   3  Iv.   &  Jo.  Tvadhnj  Compamj  v.   Bannir,  L.  R. 

403.  12  Eq.  18. 

(j)  Stocler  \,Wedderlm'n,iihi supra  (/)  See  tStocler  v.  Wtddirlurn,  0  K. 

{k)  Great  Northern  R  Co.  v.  Man-  &  Jo.  393,  405. 
Chester,  d-c.  R.  Co.,  5  De  G.  &  S.  138  ;  (m)  Holmes  v.  E.  C.  IL  Co.,  3  K.  & 

Lumley  v.  Wurjner,  1  De  G.  M.  &  G.  Jo.  G75,  680. 

604  ;    and  see  Kerr  on  Injunction.s,  (/;)   Catt  v.  Tonrle,  L.  R.  4  C'li.  .\p. 

pp.  528,  520,  and  cases  there  cited;  051. 

VOL.   II.  I  I 
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Chap.  XVIII.  o-roiind  of  their  hardship  as  a^'ainst  the  defendants  :  as  where 
— —  one-half  the  purchase-money  wouhl,  under  a  clause  of  for- 
feiture contained  in  the  will  of  a  prior  owner,  have  gone  to 
a  third  party  (o)  ;  or,  as  where  the  contract  provided  that  a 
road  should  Ije  made  by  the  vendor  over  property  retained 
by  hiin,  and  it  appeared  that  the  making  of  the  road  would 
risk  the  forfeiture  of  the  lease  of  part  of  the  estate  (p).  But 
before  the  validity  of  such  a  defence  is  admitted,  the  Court 
requires  to  be  satisfied  that  forfeiture  Avill  be  the  necessary 
result  of  enforcing  the  contract,  and  also  takes  into  con- 
sideration who  is  responsible  for  the  forfeiture  (q)  :  for 
example,  it  will  not  permit  a  defendant  to  put  himself  in 
such  a  position  as  that  his  performance  of  the  agreement 
shall  create  a  forfeiture,  and  then  to  turn  round  and  say  that 
the  plaintiff  shall  not  have  specific  performance  of  the  agree- 
ment, Ijecause  the  defendant  has,  by  his  own  act,  enabled 
the  landlord  to  enter, upon  the  agreement  being  performed  (r). 
So,  it  has  been  held,  that  a  mortgagor,  contracting  to  grant 
a  lease  should  not  be  compelled  to  pay  off  the  mortgage  in 
order  to  enable  him  to  complete  the  contract  (s).  So,  where 
a  mortgagee,  after  foreclosure,  contracted  to  sell  at  a  profit, 
and  inadvertently  contracted  in  the  character  of  a  mortgagee 
with  a  power  of  sale,  the  Court  refused  to  compel  him  to 
exercise  the  power,  and  so  run  the  risk  of  being  held 
accountable  for  the  purchase-money  as  mortgagee  instead  of 
absolute  owner  (f) ;  and  where  there  Avas  a  mutual  under- 
standing, but  no  definite  agreement  between  the  mortgagee 
and  intending  lessee  that  the  agreement  for  a  lease  should 
be  approved  by  the  mortgagor,  and  he  declined  to  concur, 
the  Court  refused  to  enforce  the  agreement  against  the 
mortgagee,  or  to  hold  him  liable  in  damages  (u).     So,  it  is 

(o)  Faine  v.   Brown,   cited  2   Ves.  (s)  Codlgan  v.  Hastier,  2  Sch.  &  L. 

307.  ICO.      But    damages   may  in  such  a 

(p)    rcaroclc   V.   Pcnson,  11    Beav.  case  be  awarded  under  Lord  Cairns' 

355  ;  and  see  I/dllnr/  v.  Lumlcy,  3  Do  Act,  see  Iloice  v.  Hunt,  31  Beav.  420  ; 

G.  &  Jo.  49.3.  and  vide  sriprcl. 

(fj)  Hdlhig  V.  Lumley,  3  De  G.  &  (t)  Watson  v.  Marston,  4  De  G.  M. 

Jo.  493,  and  see  p.  498.  &  G.  230. 

(»•)  Per  Turner,  L.  J.,  in  IleWuvj  v.  (h)  FranlViadl  v.   Ball,  33    Beav. 

Lumley,  uhi  stipra,  p.  499.  5G0. 


AS  TO  SrECIFIC  PERFORMANCE.  lO.-.l 

conceived,  specific  performance -would  Lc  refused  a,£,'ainst  a  Chap.  xvui. 
mortgagee  with   no   power   of  sal(\  avLo   (inters    into   tlio        ^'''^^'  ^' 
contract  in  the    mistaken   helief  that  liis  inorttrairor  will 
concur. 

So,  where  a  tenant  for  life,  who,  upon  the  settlement  hy 
him  of  lands  of  equal  value,  would  have  heen  ahsolutol}' 
entitled  to  the  settled  estates,  contracted  to  sell  them,  the 
Court  would  not  order  him  to  procure  and  settle  other  lands, 
and  so  acquire  a  title  (x) ;  so,  where  the  vendor  entered  into 
the  contract  in  the  belief  that  he  was  the  absolute  owner, 
and  it  subsequently  turned  out  that  he  had  only  a  powci-  of 
sale  and  exchange,  and  was  bound  to  reinvest  the  purchase- 
money,  specific  performance  was  refused  (?/}. 

iSo,  where  the  completion  of  the  contract  would  involve  a  Breach  of  trust 
breach  of  trust,  the  Court  will,  partly,  as  we  have  seen  (?),  aefunco  on 
on  the  ground  of  the  impolicy,  or  quasi-illegal ity  of  the  |;!^'^.||"^i''^ 
transaction,  and  partly  on  the  ground  of  hardship,  decline  to 
interfere.  Thus,  where  a  sale  by  trustees  under  a  power 
was  so  disadvantageous  as  to  be  a  breach  of  trust,  the  Court 
refused  to  enforce  the  contract  (a) :  so,  where  the  trustees  of 
an  estate  joined,  expressly  in  that  capacity,  with  the  bene- 
ficial owners  in  a  contract  for  sale,  and  all  agreed  to 
exonerate  the  estate  from  any  incumljrances  which  might 
affect  it,  the  Court  refused  to  enforce  this  agreement  against 
the  trustees,  when  it  seemed  probable  that  the  incumbrances 
might,  and  perhaps  materially,  exceed  the  amoimt  of 
purchase-money  (b) :  and  the  validity  of  this  defence  is  not 
confined  to  cases  where  an  express  trust  would  be  violated 
if  the  contract  were  enforced,  but  applies  to  every  case  where 
its  enforcement  would  involve  a  Ijreach  of  confidence  (c). 

(x)  IIoiccIl  V,  Georr/e,  1  Madd.  1  ;  (6)    Wcdywoud  v.   Adams,  G  Beav. 

apd   see  SoutJivxll  v.  Mcholas,  cited  600  ;    8  Beav.   103  ;   and  see  as  to 

p.  9,  u.  hardship,  Talbot  v.  Ford,  13  Sim.  173; 

(y)  I[oodv.Or/haHlc);UJm:'N.S.  Hcminfju-an    v.   Fernandez,    ib.   243; 

498  ;  34  Beav.  513,  519;  scd  qiiare.  Kimherhy  v.  Jennings,  6  Sini.  340  ; 

(s)   Vide  supra,  p.  1047.  and  Welh  v.  London  and  PortmoiUh 

(rt)  Mortlock  v.  Bulhv,  10  Ves.  292,  R.  Co.,  9  Ha.  129. 

313 ;   and    see   other   cases   cited   in  (c)  See  Mortlock  v.  BuUcr,  10  Ves. 

note  i^x),  supra,  p.  1047.  292,  313  ;  Shrewsbury  and  Birming. 

I  i2 
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Chap.  XVIII. 
Sect.  9. 


Harilship 
when  not 
available  as  a 
defence. 


So,  where  the  contract  was  intended  by  Loth  parties  to  he 
the  means  of  forwarding  a  common  object  which  had  utterly 
failed  before  the  1)111  was  filed,  the  Court  refused  to  in- 
terfere ('/).  So,  in  case  of  mutual,  though  distinct  agree- 
ments,'the  subject-matter  of  the  one  may  ha  so  connected 
with  that  of  the  other,  that  the  Court  will  enforce  both  or 
neither  (e).  ^yhere,  however,  the  contracts,  though  con- 
tained in  the  same  instrument,  are  really  independent,  the 
breach  of  one  is  no  defence  to  a  suit  for  specific  performance 
of  the  other  (/). 

But  where  a  solicitor  contracted  in  his  own  name  for  the 
purchase  of  an  estate,  the  fact  of  his  having  purchased  for  an 
undisclosed  client,  was  held  to  be  an  insufficient  defence  on 
the  ground  of  hardship  ((/) ;  so,  also,  where  a  person  con- 
tracted for  the  lease  of  a  mine,  his  ignorance  of  mining- 
matters,  and  the  fact  of  the  mine  having  proved  worthless, 
were  held  an  insufficient  defence  (A). 


Hardship  on  And  in  cases  against  public  companies,  the  Court  will  not 

corporatiou.       Consider  the  hardship  inflicted  upon  individual  members,  if 

the  contract  be  enforced,  but  will  look  to  the  rights  and 

liabilities  of  the  corporation  itself  {I). 

We  may  here  remark  that  the  fact  of  the  time  within 
which  a  railway  company  is  empowered  to  take  land  having 
expired  is  no  defence  to  a  suit  to  enforce  against  them  their 
previous  contract  for  purchase  (A'). 


Hardship 

when  ascer- 
tained. 


Hardship,  in  order  to  constitute  a  sufficient  defence,  must, 


ham  R.  Co.  V.  L.  d:  N.  W.  R.  Co.,  4 
De  G.  M.  &  G.  115  ;  6  H.  L.  Ga.  113; 
and  see  Fry,  115. 

(d)  Pad  wick  v.  Handlp,  14  L.  T. 
543.  Sed  aliter,  if  there  was  no  such 
community  of  purpose  :  see  Wehh  v. 
Tlie  Direct  London  aad  Portsmouth 
21.  Co.,  9  Ha.  129. 

(e)  Croome  v.  Lediard,  2  Mj  1.  &  K. 
260  ;  and  see  Merchant's  Trading  Co. 
V.  Banner,  L.  E.  12  Eq.  18  ;  and  vide 


suprei,,  p.  1041. 

(/)  Green  v.  Lou;  22  Eeav.  625. 

{<j)  Saxon  V.  Blale,  29  Beav.  438. 

(It)  Ilayivard  v.  Cope,  25  Beav.  140. 

(i)  Per  Lord  Cottenham  in  Edwards 
V.  Grand  Junction  E.  Co.,  1  Myl.  & 
Cr.  650,  674. 

(k)  Ilawkes  v.  Eastern  Counties  R. 
Co.,  3  De  G.  &  S.  743  ;  1  De  G.  AI. 
&  G.  737  ;  5  H.  L.  C.  331  ;  and  see 
13  &  14  Vict.  c.  83,  s.  20. 
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as  a  general  rr.lc,  be  proved  to  have  existed  at  th.  dat.  ..f  (],.  cha,  xviii 
contract  (/) ;  unless,  perhaps,  it  has  Leen  occasi.,nrd  l.y  the  ^'J^ 
subsequent  acts  of  the  parly  seeking  .specilic  perlbnnance. 

So,  Equity  will  refuse  to  enforce  a  contract  which  was  l-Vau.l,  „.!«. 
procured  by  fraud  (m),  or  duress,  or  was  entered  into  un-h-r  J:i^;•;3S; 
a  common  mistake  (n),  or,  in  many  cases,  a  mistake  only  by  Jeaiu.Tnr"" 
the  defendant  00;  or  under  the  inlkiencc  of  surprise  (/O ;  or  ''''""'° 
was  founded  on  a  fraudulent  cr  material  misrepresentation 
or  concealment  (q)  of  facts  by  the  plaintiff  (r). 

Thus,  where  a  vendor  made  a  bond  fide  mistake  as  to  the  Mistake, 
authority  which  he  had  given  to  the  auctioneer,  and  tlie 
property  was  knocked  down  at  a  less  sum  than  he  had 
intended  to  accept,  specific  performance  M'as  refused  (..■) :  Ijut 
a  mere  inadvertent  omission  to  insert  an  intended  term  in 
the  contract  (f),  or  a  mistake  as  to  the  legal  consequences  of 
an  act  (ii),  or  as  to  the  legal  effect  of  the  agreement  (x),  or  as 


(0  Wchb  V.  London  and  Portsmoath 
Ii.  Co.,  9  Ha.  129. 

(m)  As  to  evidence  of  which,  see 
Gricjrjs  V.  Staphs,  2  De  G.  &  S.  572. 

{n)  Calverhy  v.  Williams,  1  Ves, 
J.  211  ;  Stapylton  v.  Scott,  13  Ves. 
425,  427  ;  Cloices  v.  Hirjfjinson,  3  Ves. 
&  B.  524  ;  Lord  Gordon  v.  Lord  Hert- 
ford, 2  Madd.  106  ;  Cohjcr  v.  Clay,  7 
Eeav.  118  ;  Monro  v.  Taylor,  8  Ha. 
56  ;  Ilirjrjins  v.  Samcls,  2  Jo.  &  H. 
460  ;  Cochrane  v.  Willis,  L.  11.  1  Ch. 
Ap.  58. 

(o)  See  Malins  v.  Freeman,  2  Ke. 
25  ;  Harnett  v.  Yieldiwj,  2  Sch.  &  L. 
549,  554  ;  Hoiccl  v,  George,  1  Madd. 
1,  11 ;  Baxendale  v.  Scale,  19  Beav% 
601 ;  AttenhorovgK  v.  Edivards,  3  Eq. 
E.  124 ;  Swaishmd  v.  Dcarslcy,  29 
Beav.  430;  Hood  v.  Oylandcr,  11 
Jur.  N.  S.  498. 

{p)  See  Lvans  v.  Lkicellyn,  2  Bro. 
C.  C.  150  ;  Ticiainy  v.  Morrice,  ih, 
326  ;  Lord  Townshend  v.  Stanfjroom, 
6  Ves.  328,  338  ;  Morthch  v.  Bulla; 
10  Ves.  305  ;  Willan  v.  Willan,  IG 
Ves.  72 ;  aifd.  2  Dow.  274  j  and  sco 


Story's  Eq.  Jur.  note  to  sect.  ]  20. 

(7)  As  to  what  is,  see  Irvine  v. 
Kirlpatrich,  7  Bell,  Ap.  C.  186,  232, 
et  seq.  ;  Rcyncll  v.  Spryc,  1  De  G.  M. 
&  G.  660  ;  Blalce  v.  Moxmtt,  21  Beav. 
603  ;  but  see  Ilayicard  v.  Cope,  25 
Beav.  140  ;  concealment  by  vendor  of 
a  mine. 

(?•)  See  cases  cited,  supra,  Ch.  III. 
and  Ch.  IV.  p.  134,  et  seq.  ;  and  Ckr- 
mont  V.  Tashuryh,  1  Jac.  &  W.  112  ; 
Cadman  v.  Horner,  18  Vc?.  10 ; 
Lorell  V.  HicJcs,  2  Y.  &  C.  46  ;  Cox.  v. 
Middleton,  2  Dre.  208 ;  Barker  v. 
Harrison,  2  Coll.  546  ;  Harris  v. 
KemJjle,  5  Bli.  N.  S.  730  ;  Benny  v. 
Hancocl;  L.  B.  6  Ch.  Ap.  1,  case  of  a 
misleading  sale  plan  ;  Sug.  211. 

(s)  Bay  V.  Wells,  7  Jur.  X.  S.  lOOJ; 
30  Beav.  220. 

(0  Parker  v.  Tasiccll,  2  Do  G.  &  Jo. 
559  ;  but  see  Brovyhtoii  v.  Halt,  3 
De  G.  &  Jo.  501. 

(w)  G.  W.  R.  >.  V.  Cr^pps,  5  Ha. 
91. 

(;>■)  PoneU  r.  Smith,  L.  EJ14  Eq. 
85. 
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Chap.  XVIII.   to  tlie  purposes  for  which  the  iiro^Derty  may  be  used  (^)  is  an 
'—1 —  insufficient  ground  of  defence. 

Ti-Mid.  Where  a  mortgage  was  intended,  but  an  absolute  convey- 

ance was  in  fact  taken,  the  setting  up  of  the  latter  by  the 
mortgagee  was  held  to  be  a  fraud,  and  parol  evidence  was 
admitted  to  prove  the  terms  of  the  contract  (2) ;  and  where 
a  contract  for  the  purchase  of  a  partial  interest  in  an  estate 
has  been  procured  by  fraud,  a  subsequent  contract  for  the 
purchase  of  the  residue,  if  fairly  referable  to  the  prior  con- 
tract, will  sliare  its  fate  («). 

Dm-ess.  In  ouc  caso,  a  security  obtained  from  a  father  for  his  son's 

debt,  under  a  tacit  or  implied  threat  that  the  son  would  be 
prosecuted  for  felony  unless  matters  were  satisfactorily 
arranged,  was  held  to  be  invalid ;  not  merely  as  being  a 
misprision  of  felony,  but  also  on  the  ground  that  the  father 
was  so  circumstanced  as  not  to  be  a  free  and  voluntary 
agent  (b)  :  but  the  mere  fact  of  the  defendant  being  in  prison 
the  time  of  signing  the  contract,  is  not  of  itself  a  sufficient 
defence  (c). 

Remarks  on  And  whcrc  One  party  induces  the  other  to  contract  on  the 

ini.srepresenta 

tion,  faith  of  representations  made  to  him,  any  one  of  which  has 

been  untrue,  the  whole  contract  is  in  a  Court  of  Equity  con- 
sidered as  ha^'ing  been  obtained  fraudulently ;  for  none  can 
say  that  the  untrue  statement  may  not  have  been  precisely 
that  which  turned  the  scale  in  the  mind  of  the  party  to 
whom  it  Avas  addressed.  And  although  the  untrue  repre- 
sentation may  in  the  first  instance  have  been  the  result  of 
innocent  error,  yet  if,  after  the  error  has  been  discovered,  the 
party  who  has  innocently  made  the  incorrect  representation, 

(>/)    Mildmcnj     V.     jruinja-ford,    2  k  Ir.  Ap.  200  ;  and  see  pp.  210,  211, 

Vem.  243.  218,219. 

{z)  Lincoln  v.    Wrijld,  4  Dc  G,  &  (r)  Br'mklcy  v.  Jfann,  1  Dm.  175  ; 

Jo,  16.  see  Cummin ;j    v.  /ncc,  12    Jur.  331, 

(a)  Iie>/n:U  v.  Sp-)/c,  1  De  G.  M.  &  (,).  B.  ;  Petre  v.   Eqnnassc,  2  Myl.  & 

G.  660  ;     Yonr/e  v.    liojncU,   9    Ha.  K.  426 ;    »S'c%  v.  Jaclson,  6   Beav. 

809.  192. 

(6)  Williams  V.  Bcnjloj,  L.  E.  1  E. 
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suffers  the  other  party  to  continue  in  error  ami  to  act  on  tlir  <  ii;ii..  .win, 

belief  that  no  mistake  has  been  made,  this,  IVdih  Hk'  time  of       ^'^^' '^; 

the  discovery,  becomes,  in  the  conteinplatiun  of  Ecpiity 
a  fraudulent  misrepresentation ;  even  thou,ii;h  it  -was  ncjt  so 
originally  (c?) ;  and  a  ground  for  roHcindiiig  the  executed 
contract  (c). 

If,  however,  the  party  to  whom  the  representations  were  WIilto  tl.c 
made  himself  resorted  to  the  proper  means  of  verification,  o/uX'lit  bii'n-' 
before  he  entered  into  the  contract,  it  may  appear  tliat  he  '^^^■"  ^*-''^^*-''J- 
relied  upon  the  result  of  his  owni  investigation  and  iiKpiiry, 
and  not  upon  the  representations  made  to  him  by  the  other 
party :  or  if  the  means  of  investigation  and  verification  be 
at   hand,   and   the   attention   of    the    party   i-eceiving   the 
representations  be  drawn  to  them,  tlie  circumstances  of  the 
case  may  be  such,  as  to  make  it  incumbent  on  a  Court  of 
Justice  to  impute  to  him  a  knowledge  of  the  result,  which, 
upon  due  inquiry,  he  ought  to  have  obtained ;  and  thus  the 
notion  of  reliance  on  the  representations  made  to  him  may 
be  excluded.    These  remarks,  however,  do  not  apply  to  cases 
where  a  resort  to  the  proper  means  of  verification  would  not 
lead  to  the  detection  of  the  misrej)resentation :  thus,  where 
a  sale  plan  was  so  drawn  as  to  mislead  the  purchaser  as  to 
the  boundaries  of  the  estate  he  was  buying,  and  an  actual 
inspection  of  the  property  with  the  sale  plan  in  his  hand 
only  confirmed  his  mistaken  impression,  specific  performance 
of  the  contract  was  refused  against  him  (/). 

Acjain,  where  the  subject  of  the  contract  is  in  its  nature  ^^  li^n-  ii  is 

"  '^  .      .  on  a  iiiatttT  nt 

uncertain, — where  all  that  is  known  about  it  is  matter  of  mere  hi-ccuK- 
inference  from  something  else,  and  the  parties  making  and    '"" ' 
receiving  representations  on  the  subject  ha%'e  equal  know- 
ledge and  means  of  acquiring  knowledge,  and  e<iual  skill,— 
it  may  not  be  easy  to  presume  that  representations  made  1  >y 
one  would  have  any  material  infiuence  upon  the  other  (^7) ; 

(d)  Per  Lord  CranworUi,  1  Dc  G  (/)  Denny  v.  llancod;  L.  l\.  G  C'h. 
M.  &G.  708.  Ap.  1. 

(e)  Clcipham  V.    Shilleio,   7   Beav.  (u)  Sec  judgment  in   CkijJmm   v. 
see  p.  149.  SkU'.cto,  7  Bciv.  110  j  and  ecc  ru'i- 
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Chap.  XVIII.  and  it  lias  been  laid  down  that  if  a  purchaser,  choosing  to 

. '  judge  for  himself,  docs  not  avail  himself  of  the  means  of 

knowledge  open  to  him  or  to  his  agents,  he  cannot  pretend, 
by  way  of  defence,  that  he  was  deceived  by  the  vendor's 
representations  (Jt). 


a?,  c.,7.,  as  to 
tlie  value  of  a 
mine. 


Agreement 
fair,  as 
between  par- 
ties, not 
avoided  by 
fraud  of  third 
person. 

Want  of 
mutuality  of 
remedy' — 
whether  a 
dfcfence, 


Thus,  in  one  case,  a  purchaser  of  mines  which  proved  to 
be  worthless,  having  personally  inspected  them  before  signing 
the  contract,  was  not  allowed  to  set  up  his  ignorance  of 
mining  matters  as  a  defence  to  the  vendor's  suit  (i);  and  it 
w^as  also  held  that  there  was  no  obligation  on  the  vendor  to 
inform  the  purchaser,  that  the  mine  had  been  previously 
Avorked  and  found  unprofitable  (/). 

And  an  agreement,  fair  as  between  the  parties,  is  not 
invalid  merely  because  it  may  have  been  concocted  and 
brought  about  by  a  third  person  with  a  fraudulent  intention 
of  benefiting  himself  (/). 

Want  of  mutuality  of  remedy  is  a  ground  of  defence  not 
unfrequcntly  relied  on;  and  respecting  which  the  rules  of 
the  Court  seem  somewhat  undefined.  The  principle  would 
seem  to  be  one  of  apparent  Equity :  viz.,  that  a  defendant 
ought  not  be  harassed  with  litigation  founded  on  an  agree- 
ment which  he  himself  could  not  enforce  if  the  plaintiff" 
■were  to  think  fit  to  stop  proceedings.  For  this  reason,  it 
was  once  doubted  whether  a  plaintiff"  could  enforce  a  written 
agreement  which  he  himself  had  not  signed:  but  it  was 
ultimately  decided  (m)  that  he  could ;  inasmuch  as  filing  the 
bill  binds  him  to  the  contract,  and  from  that  time  there  is 
mutuality  (/;).     So,  as  we  have  seen,  the  personal  incapacity 


ford  V.  Ilicharch,  17  Beav.  06  ;  sujvcl 
124  ;  Jennings  v.  Bvougldon,  5  De  G. 
H.  &  G.  126 ;  llayn-ood  v.  Cope,  25 
Beav.  140;  and  compare  IUgjins  v. 
Sameis,  2  J.  &  H.  460. 

(A)  AUicood  V.  .^maU,  U  CI.  &  F. 
232. 

())  Haywood  v.  Cope,  2iJ  Beav. 
140. 


(!)  Bellamy  v.  Saline,  2  Ph.  425. 

(m)  See  2  Coll.  161. 

(«)  Martin  v.  Mitchell,  2  Jac.  &  W. 
see  p.  427 ;  Coleman  v.  Ujpcot,  5  Vin. 
Abr.  528  ;  Dourll  v.  iJew,  1  Y.  &  C. 
C.  C.  345  ;  Butler  v.  Poivis,  2  Coll. 
161  ;  see  London  and  BirmingJiam  R. 
Co.  V.  ^Yiater,  Cr.  &  Ph.  57;  but  see 
also  Gaskarthv.  Lord  Loicthcr,  12  Ves. 
107. 
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of  tho  plaintiff"  to  enter  into  the  contmct,  is  generally,  if  chap.  win. 
subsisting  at  the  time  of  the  bill  being  filed,  a  good  ^'''^^^ "' 
defence  (o).  But  the  fact  of  one  party  to  a  contract  having 
so  acted  as  to  preclude  his  right  (p),  or  even  having  by 
accident  lost  his  riglit  (q)  to  enforce  it  in  Kijuity,  will  not 
affect  the  remedies  of  the  other  party:  and  it  not  unfre(piently 
happens,  in  other  cases,  that  plaintiffs  obtain  decrees  for 
specific  performance  of  agreements,  the  specific  performance 
of  which  could  not  have  been  enforced  against  them  as 
defendants  (r). 

The  non-mutuality  defence  has  generally  been  grounded  \\ijcn  f„unck<l 
upon  the  alleged  entire,  or  partial,  want  of  title  in  a  plaintiff'  l^^a nt  oftitlc 
vendor :  such  want  of  title,  it  nnist  be  remembered,  being  vl-ndor"^^^ 
urged  as  an  objection  to  the  existence  or  validity  of  the 
contract ;  and  not  by  way  of  denial  of  his  present  ability  to 
give  to,  or  procure  for,  the  defendant,  his  rights  under  the 
same.     Thus,  it  has  been  held,  that  A.  cannot  enforce,  against 
C,  an  agreement  for  the  sale  to  him  of  B.'s  estate;  even 
although  B.  be  willing  to  confirm  the  contract  (.s) :  and  it  has 
been  considered  doubtful  by  Lord  St.  Leonards  (t)  "  whether 
there  is  any  case  in  which  a  man,  knoAving  himself  not  to 
have  any  title,  has  been  allowed  to  enforce  the  contract  by 
procuring  a  title  before  the  report"  (c.). 

But,  as  a  general  rule,  where  no  legal  invalidity  affects  the  T''°. •'""•''".. 

^  '  ....  .  diction  isJii- 

contract,  the   enforcement  of  it  in  Equity  is  a  matter  of  cretionary 
judicial  discretion   (x);  and,  in  several  cases,  specific  per-  c'ourt. 

(o)   Vide  siq^rd,  p.   1044  ;  ana  see  42. 

1  De  G.  M.  &  G.  5-25.  (t)  Sug.  12th  edit.  241,  n.  (p). 

{p)  South'Eadern  R.  Co.  v.  Knott,  (.■■')   See   on   this   point,   JBri/nn   v. 

10  Ha.  122  ;  Jlawkcs  v.  E.  C.  R.  Co.,  Lcwh,  lly.  &  Moo.  38(5  (a  case  at  Law 

1  De  G.  M,  &  G.  758  ;  5  H.  L.  Ca.  on   a    sale   of    goods)  ;    Lcchmcrc   v. 

331.  Brasier,  2  Jac.  &  W.  289  ;  Dalb>/  v. 

(q)  1  De  G.  M.  &  G.  758.  PuUen,   3    Sim.   29  ;    1   Euss.   &   ^L 

{r)  See  Martin  v.  Pjrroft,  2  De  G.  29G  ;    and    the    cases    cited,    infra, 

M.  &  G.  785,  795.  n.  (//). 

(»)  Nod  V.  IIoij,  cited  Sug.    217  ;  (.e)  2  Y.  k  C.  C.  C.  G4  ;  and  see 

and  see  Taulring  w.  London,  2 'iL(\.C'a,.  reniarivs  of  Lord  Eldon  in   White  v. 

Ab.  680  ;  Armi'jer  v.   Clarice,  Bunb.  Damon,    7   Ves.  35,   as   to   how   the 

111  ;   Hamilton  v.  Grant,  3  Dow.  33,  discretion  is  to  be  exercised. 
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Chap.  XVIII.  funnancc   has  been  decreed  at   tlie   suit   of  vendors  who, 

Sect.  9 

'  contracting  under  the  hond  fide  belief  that  they  could  make 

a  good  title,  afterAvards,  on  discovering  that  they  had  no  title 
either  legal  or  equitable,  procured  the  concurrence  of  the 
necessary  parties  {y) :  as,  also,  at  the  suit  of  vendors  Avho 
had  contracted  to  sell  the  fee  simple,  knowing  that  they  had 
only  a  life  estate  or  other  limited  interest,  and  relying  on 
being  able  to  procure  the  concurrence  of  the  parties  entitled 
in  remainder  (;) :  so,  it  would  seem,  a  vendor  who  has 
contracted  to  sell  in  the  hand  fide  belief  that  he  is  absolutely 
entitled,  Avhen  in  fact  he  has  only  a  partial  interest,  may 
enforce  the  contract,  if  he  is  ultimately  able  to  complete 
the  title  ((0- 

Wbenavendor  And  it  sccms  by  no  mcans  clear,  whether,  even  in  the 
titiJrantractb  extreme  case  of  A.  contracting  to  sell  the  estate  of  B.,  A. 
to  sell.  would  not  be  entitled  to  specific  performance,  if,  by  procuring 

a  conveyance  from  B.,  he  were  able  to  make  a  good  title  at 
the  time  fixed  for  the  delivery  of  the  abstract,  or  even  at  the 
time  fixed  for  completion  (6).  PerhajDs,  in  most  of  such 
cases,  the  material  point  may  be,  whether  the  purchaser, 
upon  discovering  that  the  estate  is  not  bound,  has  at  once 
repudiated  the  contract,  or  has  continued  to  negotiate  w^on 
the  footing  of  its  being  still  subsisting  (c).  At  any  rate,  if  a 
purchaser  intends  to  rely  on  the  objection  that  the  vendor 
has  only  a  limited  interest,  he  must  do  so  at  once,  and 
cannot  avail  himself  of  it,  after  having  required  the  con- 
currence of  persons  wlio  can  complete  the  title  ('/). 

ill)  See  ILxjrjart  v.   Scott,  1  Euss.  P.    Wms.    630 ;     IVynn    v.    Morr/an, 

&  Myl.  293,  a  case  of  mistake  as  to  7  Ves.  202  ;  Coffin  v.  Cooper,  14  Ves. 

the  proper  parties  to  exercise  a  power  205  ;   Salisburij  v.   Hatcher,  2   Y.   & 

of  sale  under  a  will ;  Chamherlain  v.  C.  C.  C.  54. 

Lee,  10  Sim.  444,  where  the  frontage  {a)  Murrcll  v.  Goodi/car,  1  De  G.  F. 

of  the  estate  was  found  to  belong  to  a  &  Jo.  432 ;  6  Jur.  N.  S.  91  ;  on  appeal, 

third  person ;  Ei/ston  v.  Si/monds,  1  Y.  ib.  356  ;  1  De  G.  F.  &  Jo.  432. 

&  C.  C.  C.  608,  where  the  estate  had  (h)  See  MortJoch  v.  Buller,  10  Ves. 

escheated    to   the    Crown ;    and   see  315;  Boch  ni  v.    Wood,   1  Jac.  &  W. 

Williams  v.  Carter,  cited  Sug.  217  ;  421  ;  and  see  2  Y.  &  C.  C.  C.  64. 

Graham    v.    Oliver,    3    Beav.    121  ;  (c)  See  Eyston  v.  Simond.f,  1  Y.  & 

HawJces  v.  E.  C.  Ji.  Co.,  1  De  G.  M.  &  C.  C.  C.  608  ;  Salisburi/  v.  Hatcher,  2 

G.  737  ;  5  H.  L.  C.  331.  Y.  &  C.  C.  C.  65. 

{•-)  Lord  litourloii  v.  Mecrs,  cited  2  ('/)  Marrell  v.  Goud;/car,  v.hi  supra. 
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In  Xock  V.  Neivman,  A.  B.,  who  lia^l  an  interest  in  the   Ch.ip.  xviii. 
property,  was  no  party  to  tlie  contract  inr  sah-.     Specific  '"'     ' 


performance  havinn;  been  resisted  on  other  irrounds,  tlie  title  ^'"''^  ^-  ■'^''"'" 

■^  '^  o  '  man. 

was  referred,  and  the  abstract,  as  carried  in  before  the 
Master,  stated  that  A.  B.  "vvas  willing  to  join  in  the  convey- 
ance. Exceptions  were  taken  t<>  the  Mastei''s  report  in 
favour  of  the  title,  and  on  the  hearing  (Gth  July,  18:}7) 
upon  the  exceptions  and  further  directions,  the  defendants 
for  the  first  time  raised  the  objection  that  A,  B.'s  interest 
was  not  bound  by  the  contract.  Upon  this  the  vemlurs 
produced  a  signed  agreement,  procured  just  before  the 
hearing,  by  which  A.  B.  agreed  to  join  in  the  conveyance  ; 
and  Sir  L.  Shadwell,  V.-C,  held  that  it  would  not  do  thus 
"  to  bolster  up  the  case  at  the  last  moment,"  and  dismissed 
the  bill  with  costs ;  but  this  decision  was  reversed  without 
hesitation  by  Lord  Cottenham  (<"). 

However,  in  a  modern  case,  where  trustees  with  a  power  Where  the 
of  sale  excrciseal)le  Avith  the  consent  of  the  tenant  for  life,  perfected  nniil 
entered  into  a  contract,  and  filed  a  bill  for  specitic  perform-  ^oi^mcnced!^ 
ance,  but  did  not  procure  the  retpiisitc  consent  until  after 
the  commencement  of  the  suit,  V.-C.  Knight  Bruce  intimated 
a  doubt  wdiethcr  the  bill  should  not  be  dismissed,  although 
this  had  not  been  contended  for  by  the  defendant  (/) ;  and, 
in  a  later  case,  wdierc  the  contract  was  for  a  yearly  tenancy, 
with  an  option  of  taking  a  lease  for  twenty-one  years,  and 
the  tenant,  on  finding  that  the  landlord  could  only  grant  a 
lease  for  twenty  years  and  a  (juarter,  repudiated  the  contract, 
it  was  held  that  the  landlord,  who,  before  the  cause  was 
heard,  but  not  till  after  he  had  filed  his  bill  for  specific 
performance,  was  in  a  position  to  grant  the  stipulated  lease, 
could  not  enforce  the  contract,  which  was  void  for  want  of 
mutuality  (r/). 


But  the  purchaser  may,  by  his  contract,  preclude  himself  Turch.'iser, 

(c)  Ex  relatione   Mr.   Hayes,   ami       62'/',  630. 

jin  his  brief  on  the  appeal.  (y)  Forrcr  v.  Kash,  C  X.  V\.  301  ; 

(/•)  Adams  V.  Bvoh,  1  Y.  &  C.  C.  C.       11  Jur.  N.  S.  7S0  ;  35  Bcav.  1G7. 
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Chap.  XVIII  from  objecting  thcat  tlic  consent  of  a  specified  person  is 
necessary,  or  that  the  sale  is  a  Lrcach  of  trust ;  thus,  e.g., 
where  trustees  for  sale,  Avho  had  no  power  of  leasing,  granted 
leases  which  materially  lessened  the  value  of  the  property, 
and  then  expressly  sold  the  estate,  subject  to  the  unautho- 
rized leases — the  want  of  authority  being  plainly  disclosed — 
the  title  was  forced  upon  the  purchaser  (A). 


eluded  from 
taking  the 
objection. 


The  existence  The  existence  of  a  heavy  incumbrance  on  the  estate,  and 
brance  not  a  the  mental  incapacity  of  the  incumbrancer,  being  matters  of 
matter  of  conveyance  and  not  of  title  (0,  are  no  conclusive  defence  to 

defence.  -^  ^  ^ 

a  vendor's  suit  (/v). 


Xomlnal 

contractor. 


The  fact  that  the  vendor  contracted  to  sell  his  own  estate, 
in  the  name  of,  or  as  agent  for,  another  (J)  ;  or  that  the 
nominal  purchaser  vras  in  fact  the  agent  for  a  third  person 
with  whom  the  vendor  has  quarrelled  upon  other  matters  («i), 
or  to  Avhom  he  has  given  a  bare  refusal  (/;)  to  deal  for  the 
estate ;  is  not,  in  general,  any  defence  to  a  suit  for  sj^ecific 
performance  :  unless  the  case  can  be  brought  within  the 
class  of  cases  noticed  supra  (o),  by  showing  that  the  mis- 
representation Avas  used  as  the  inducement  to  the  defendant 
to  enter  into  the  contract  (p). 


(h)  NichoUs  V.  C'orhdt,  3  De  G.  J. 
&  S.  18  ;  34  Beav.  376  ;  and  see  Want 
V.  Stullihmss,  L.  K.  8  Exch.  175,  170. 

(i)  Svpra,  p.  284. 

{k)  DuJce  of  Beaufort  v.  Glynn,  3 
Sm.  &  G.  213  ;  1  Jur.  N.  S.  888  ; 
affirmed  890. 

(I)  Fdlov:cs\.  Lord  Ginjdyr,  1  PlU*:.. 
&  M.  83. 

{ill)  Hall  V.  W'l.rren,  9  Vcs.  605. 

ill)  Sug.  219,  citing  Lord  Irnham  v. 
Child,  1  Bro.  C.  C.  92,  see  p.  95  ;  sed 
quare,  whether  this  doctrine  can  be 
extended  to  cases  of  refusal  groimded 
on  any  particular  and  sj^ecified  reason : 
see  1  Coll.  219  ;  and  see  Pophum  v, 
Eijre,  Lofft,  786  ;  Bonnett  v.  Sadler, 
14  Ves.   528  ;    (flkrlihj  v.  Ilnhjes, 


1  Sch.  &  L.  123. 

(o)  Page  798. 

(p)  Phillijys  V.  Duke  of  Bucls.  1 
Vern.  227  ;  Scott  v.  Lawjutaffe,  cited 
Lofft,  797  ;  and  see  NcUkorpe  v. 
Ilolgate,  1  Coll.  203.  It  appears  that 
specific  performance  was  decreed  in 
PhilUps  V.  Dulcc  of  Bucks,  see  14  Ves. 
527,  n.  The  Duke's  equity  seems  to 
have  been  of  (according  to  modem 
notions)  a  very  doubtful  character  : 
amounting,  in  substance,  to  his  having 
sold  the  estates  at  an  undervalue,  by 
way  of  bribe  to  the  Chancellor  before 
whom  causes,  in  which  the  Duke  was 
interested,  were  depending  :  see  the 
account  of  the  traiosaction  from  Roger 
North,  cited  Sug.  219. 


AS   TO   SPECiriC   PERFORMANCE.  l(j(jl 

It  seems  to  bo  doubtful  ^vlll■t]lel•  it  is  a  -ood  dc-fence  to  a  Cluip.  xviii. 
purchaser's  suit  for  spocilic  poiformance  that  the  vendor,        ^'•'-'^-  ^'- 
when  he  signed  tlie  contract,  supposed  tlic  purchaser  to  he 
another  person  of  tlic  same  name. 

The  insertion  in  t]ie  contract  of  a  penalty  in  case  of  non-  inHcrtion  of 
performance,  is  no  defence  to  a  suit  for  specific  per-  jSenie  "" 
formance  (q) :  nor,  it  seems,  is  a  stipulation  for  the  payment 
of  a  specified  sum  as  liquidated  damages  (/•) :  in  fact,  decrees 
have  been  made  upon  agreements  which  took  the  shape  of 
bonds  (s) :  but  the  obligee  must  elect  between  his  legal  and 
equitable  remedies  (I).  A  bond  void  at  Law  may  be  a  good 
agreement  in  Equity  (a). 

The  circumstance  that  damages  could  not  be   recovered  inability  to 
upon  the  contract  at  Law,  has  not  been   universally  con-  damages  at 
sidered  a  good  defence  to  a  suit  for  specific    performance,  far'a  defence, 
although,  as  observed  by  Lord  Hardwick  (./j),  "There  are 
very  few  cases  in  which  a  Court  of  Equity  can  decree  a 
performance  of  a  covenant  or  agreement  upon  which  there 
can  be  no  action  at  Law,  according  to  the  words  of    the 
articles  and    the  events  which    have  happened  :"  Lord  St. 
Leonards  considers  the  result  of  the  authorities  (which  are 
conflicting)  to  be,  that  although  "  Equity  cannot  contradict 
or  overturn  the  grounds  or  principles  of  Law,"  it  will  yet 
decree  specific  performance  of  an  agreement  void  at  Law,  "  if 
there  is  a  clear  ground  for  the  interference  of  Eijuity,  accord- 
ing to  the  general  rules  of  the  Court  "  (ij). 

(q)  Howard   v.    Ilop/ojns,   2    Atk.  see  .j(j  &  37  Vic.  c.  GG,  s.  24,  sub-sect. 

371  ;  Coles  v.  Sims,  5  De  G.   M.  &  5,  Avhen  the  Act  comes  into  operation. 
G.  1 ;  and  see  Lorjan  v.  Wreithall,  1  (t)  Fox   v.    Scanl,   33   Beav.   327, 

CI.  &  F.  611,  630.  323. 

(r)  l)arbi/v,  Whltakcr,iT>vcw.loi.  («)  Squire  v.  W/iitiun,  1  11.  L.  C. 

(s)  Ilohmi  V.    Trevor,  2  V.   Wms,  333. 
191  ;    Buthr^  v.  Powis,  2  Coll.   156  ;  {x)  See  Whitnul  v.  Farrel,  1  Veg, 

but  not  if  the  plaintiff  have  enforced  256,  258. 

the  penalty,  Sainter  v.   Ferguson,   1  {y)  Sug.  220,  and  see  cases  there 

Mac.  &  G.  286.     As  to  the  jurisdic-  referred  to.     On  the  other  hand,  the 

tion  of  a  Court  of  Equity  to  restrain  fact  of  damages  being  recoverable  at 

a  breach  of  an  agreement  secured  by  Law  is  inconclusive  as  to  the  right  in 

a  bond,  see  Clarkson  v.  Kdje,  33  Bc;i\-.  Knuity. 
227  ;  Fox  v.  Scard,  ib,  327,  328  ;  and 
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Chap.  XVIII. 
Sect.  0. 

Contract 
incapable  of 
complete  per- 
formance. 
3rd— :Matters_" 
relating  to 
estate  : — 
original 
defects  in, 
lidw  far  a 
defence  ; 


public 
nuisance 


And  Equity  will  not  decree  specific  performance  of  part  of 
a  contract,  if  unable  to  enforce  specific  performance  of  all  its 
material  terms  (z). 

As  to  the  8rd  of  the  above  heads. — Upon  defects  in  the 
estate  itself,  we  may  refer  to  former  observations  respecting 
misdescriptions  and  compensation  {(i)  :  we  may  also  remark 
that,  although  either  the  original  non-existence  of,  or  the 
want  of  a  sufficient  title  to,  a  material  part  of  the  propert}', 
or  that  part  of  it  which  may  have  formed  the  inducement  to 
the  purchaser,  is  a  sufiicient  defence  to  a  lull  for  specific 
performance,  yet  mere  non-existence  does  not,  universally, 
as  a  gi'ound  of  defence,  stand  so  high  as  want  of  title  ;  for  it 
may,  obviousl}^,  l)e  often  a  very  different  matter  to  a  pur- 
chaser whether  he  be  simply  unable  to  get  a  particular  part 
of  what  he  contracted  for,  or  whether  such  part  will  be  liable 
to  ho  held  by  another  person,  and  converted  iiito  a 
nuisance  (/>). 

It  was  considered,  in  one  case,  that  the  existence  of  a 
public  nuisance  in  the  immediate  neighbourhood  of  a  house 
agreed  to  be  taken  as  a  residence,  and  rendering  it  unfit  for 
that  purpose  (its  existence,  however,  being  unknown  to 
either  party,  although  easily  ascertainable  l)y  the  vendoi-), 
is  no  defence  to  his  suit  for  specific  performance,  although  it 
will  induce  the  Court  to  try  the  case  strictly  (c). 


public  incon- 
venience. 


So,  where,  pending  a  suit  for  specific  performance,  the 
defendants,  a  railway  company,  prosecuted  their  works  in  a 
manner  contrary  to  the  terms  of  the  contract,  and  opened 
the  line,  it  was  held  that  the  inconvenience  which  would  be 
caused  to  the  public  by  interfering  with  the  traffic,  was  not 
an  available  defence  {d). 


(z)  Supra,  p.  1046,  n.  (p). 

(a)  Sitpra,  Ch.  III.  and  IV.  As  to 
how  far  the  purchases  of  several  lots 
are  connected,  tide  infra,  pp.  1074, 
1076.  And  .see  the  judgment  in 
KnatchhuU  v.  Gruchcr,  1  ]Madd,  107. 


(h)  See  S.  a  Ih.  153,  105. 

(<■)  Lucas  V.  James,  7  Ha.  410,  418. 

{(/)  Raphael  v.  Thames  Valley  li. 
Co.,  L.  E.  2  Ch.  Ap.  147  ;  reversing 
M.  R.  L.  R.  2  Eq.  37. 


AS   TO   SPECIFIC   TERFOnMANCE.  1003 

Wo  have  already  seen  (^'),  tliat  the  acci.lcntal  (Icstructiuii  Chap.  XViii. 
or  deterioi'ation  of  the  estate  subsequently  to  the  contract,  __!*!!L?1_ 
is  no  defence  to  the  vendor's  liill  for  specific  ]")erf(irniance.        ix-Jiniction 

of  CKtiite,  not 
a  |>iir(.'huMor'H 

As  to  the  4th  of  the  al)Ove  lieads.— Want  of  tith;  to  tlic  ^^"'i':" 

...  -IP  ,  .    ,  .  4  th— MattcTii 

estate  is  a  detenco  wJiich  may  occasionally  be  availal)le  as  rtiutin-c  to 
well  to  vendor  as  to  purchaser.     As  a  general  rule,  liowevcr,  of  titi.'rcoii. 
a  vendor  will  be  compelled  to  convey  his  interest,  if  an  •'"''■':^'\*« 

■■■  ''  '  vein  lor « 

imperfect  one,  in  the  estate,  if  the  purchaser  choose  to  accept  il»--f«ncc. 
it  without  compensation  (/) :  so  he  will  ])e  ODHipcllcd  to 
make  good  the  contract  out  of  any  interest  wliich  lie  has 
subsequently  acquired  {g)  :  or  to  procure  the  concurrence  of 
parties  who  are  bound  to  convey  at  his  request  (It)  e.g., 
trustees  of  the  legal  estate  (/') :  and  in  one  case,  a  purchaser 
.of  copyholds,  who  had  acquired  the  whole  legal  and  l^enc- 
ficial  interests,  was  nevertheless  held  entitled  in  a  suit 
against  his  vendor  to  require  the  concurrence  of  mere 
nominal  trustees,  who  had  never  been  admitted  iindci-  a 
voluntary  covenant  to  surrender  (It).  So,  a  vendor,  pro- 
fessing to  sell  an  unincumbered  estate,  but  having  in  fact 
only  an  equity  of  redemption,  as  a  general  rule,  will  be 
compelled  to  redeem  the  mortgage,  and  obtain  a  conveyance 
from  a  mortgagee  (J).  So  a  tenant  in  tail  in  remainder 
will  be  decreed  to  convey  a  base  fee,  and  covenant  to  bar 
the  remainders  over  nj)on  becoming  tenant  in  tail  in 
possession  (r/i). 

But  Equity  Avill  not  compel   a  vendor   to   procui-e   the  Cases  in 
concurrence  of  parties  whose  concurrence  ln'  has  no  riglit  to  available. 

(e)  Supra,  p.  210.  {k)  Stede  v.  WaUci;  28  Beav.  iCG  ; 

(/)  See  Harnett  v.  Yleldiiirj,  2  Sch.  but  the  plaintiff  did  not  get  hi.s  costs ; 

&    L.   554  ;    Sug.   218  ;    Bradley   v.  scd  qucvre  thi.s  ca.se,  and  see  Minton  v. 

J\funton,  15    Beav.   460  ;    Barrett   v.  Kirwood,  L.  R.  1  Eq.  449  ;  affiniiei], 

Ring,  2  Sm.  &  G.  43.  L.  E.  3  Ch.  Ap.  614. 

((/)  See  cases   cited,  supra,  ji.  807,  (t)  Hut  compare  Wedgwood  v.  Adam.i, 

and  Came  v.   Michctf,  10  Jur.    010,  8  Beav.  600,  wliure  the  Court  on  tlie 

V.-C.  S.  ground  of  liardsliip  refused  to  intcr- 

(/()  See  1   Madd.   11  ;    Costlgan  v.  fere. 

Hastier,  2  Sch.  &  L.  160,  1G6.  (//()  Lord  Bolinghroh's  ease,  cited  1 

(0  See  Sug.  349;  Crop  v.  Norton,  Sch.  &  L.  19,  n. 
2  Atk.  74,  75. 


1004;  AS  TO   SPECIFIC   PERFORMANCE. 

Chap.  XVIII.  require ;  e.<j.,  a  husband  to  procure  the  concurrence  of  his 
^^^*'  ^'  wife  {n),  or  son  (o),  except  perhaps,  where  he  has  expressly 
agreed  to  procure  such  concurrence  Qj);  or  a  tenant  for 
life  to  procure  the  concurrence  of  trustees  for  sale  of  the 
reversion,  they  being  under  no  obligation  to  comply  with 
his  request  {q) ;  nor  will  it  compel  him  to  perfect  the  title 
by  exercising  a  power  of  purchasing  and  settling  another 
estate  in  lieu  of  that  which  he  has  contracted  to  sell  {r) ;  or 
by  making  himself  the  personal  representative  of  a  deceased 
owner  (s) ;  or  to  complete  a  contract  Avhich  he  has  entered 
into  in  the  belief  that  he  is  absolute  owner,  whereas  he  can 
in  fact  only  sell  under  a  power  of  sale  and  exchange,  and 
with  a  liability  to  re-invest  the  purchase-money  {t) ;  or  to 
purchase  and  convey  the  tithes  of  an  estate  contracted  to  be 
sold  as  tithe  free  {u) :  or  to  convey,  as  mortgagee  under 
a  power  of  sale,  an  estate  which  he  claims  as  absolute  owner 
by  foreclosure — and  thus  render  himself  liable  to  account 
for  the  purchase-money  {x) :  or,  in  the  case  of  a  fiduciary 
vendor,  to  carry  out  a  contract,  which  might  reasonably 
expose  him  to  liability  at  the  suit  of  his  cestuis  que  trust  (?/). 

It  has  even  been  held,  that  where  a  tenant  for  life,  with 
the  ultimate  reversion  in  fee,  contracted,  as  it  appeared  to 
the  Court,  merely  as  the  agent  of  his  trustees  (who  had 
a  power  to  sell  the  fee  simple),  he  was  not  bound,  upon  the 
contract  being  held  void  as  against  the  trustees,  to  make  it 
good  out  of  the  fee  simple,  which  had  subsequently  vested 
in  himself  by  the  failure  of  the  intervening  limitations  (s). 

(n)    Emery   v.    Wase,  8    Ves.  505,  (?•)  Jlowd  v.  Geovjc,  1  Madd.  1. 

514  ;  Howd  v.  George,  1  Madd.  1,  6  ;  (s)  Willkms  v.  Bland,  2  Coll.  575. 

see  Jordan  v.  Jones,  2  Ph.  170  ;  Ex  (t)  Hood  v.  Oylander,  11  Jur.  N.  S. 

parte  Blake,  16  Beav.   471  ;  see  and  498;  34  Beav.  513,  519;  sed  quare. 
compare  Wilson  v.    Williums,  3  Jur.  («)  2'odd  v.  Gee,  17  Ves.  273. 

N.  S.  810.  (x)  Watson  v.  Marston,  4  De  G.  M. 

(o)  Ilowel  V.  Geoi'(je,  ubi  supra.  &  U.  280. 

{ji)    See  Emery   v.     Wasc,  8    Ves.  {y)  Sneesly  v.  Thonic,  1  Jur.  N.  S. 

505,  where  the  earlier  cases  are  cited;  636,  1058  ;  7  De  G.  M.  &  G.   399 

but  the    point   seems  very  doubtful,  and  cases  cited,  suj^rd,  p.  1047,  n.  x. 
sec  Sug.  206;   Inncs  v.  Jackson,  16  {:)  Morilocl- v.  Bulla;  10  Ves.  292 

Ves.  367.  310. 

(q)  Thomas  v.  Ikrimj,  1  Ke.  729. 


AS   TO   SPECIFIC   PERFORMANCE.  J(|(i,-, 

But  tliis  (lc'cisii)ii  would  pniliiilily  uot  umv  l.c  lull(,\vo<l  (</) ;  CLm  X\1J1. 
and,  of  course,  the  decision  was  dill'civnt,  uIktc  a  tenant  fur  ^°^  ^: 
life,  similarly  circumstanced,  contracted  in  Ids  own  name,  as 
if  seised  in  fee  simple  (6).  But  tlie  Court  Avill  not  decree 
specific  performance  by  directing  an  invalid  assurance  to  l.e 
executed  b}^  a  tenant  for  life,  wliich  minlit  encund.er  and 
embarrass  remaindermen  (r). 

Where  the  want  of  title  is  onl}-  partial, — i.e.,  wlicrc  it  Ve;i<l..r. wlun 
afiects  only  part  of  the  estate,  or  only  part  of  that  interest  conv!^  J.ait" 
in  it  which  was  ao-reecl  to  be  sold, — the  tiuestion  arises,  "f  <•*'"''•' «'<■!» 
whether  the  vendor  can  resist  the  purchaser's  claim  to 
specific  performance  with  a  compensation,  or,  to  speak  more 
accurately,  an  abatement  of  the  purchase-mone}'.  Tliis 
right  generally,  but  not  universally  (d),  exists  in  each  class 
of  cases  (e).  Thus,  Avant  of  title  to  the  entire  intei'est 
contracted  for  will  not,  it  seems,  be  available  as  a  defence 
for  the  vendor,  if  the  purchaser  elects  to  take  such  estate  as 
the  vendor  can  convey  (/') ;  or  to  dispense  with  the  con- 
currence of  a  person  having  a  partial  interest  in  the 
property, — as,  e.g.,  a  wife  entitled  to  dower, — upon  being 
allowed  an  abatement  from  his  purchase-money  (<y).  So, 
the  want  of  title  to  even  a  considerable  part  of  the  estate  is 
not  necessarily  a  reason  why  the  vendor  should  not  con\-e>' 
the  residue  (h).  But,  cases  might  occur,  win- re,  on  the 
ground  of  hardship.  Equity  would  refuse  to  assist  a  pur- 
chaser ;  as  in  the  case  put  by  Lord  St.  Leonards  (/),  of  a 
vendor  showing  a  good  title  to  his  mansion-house  and  park, 
but  having  no  title  to  a  "large  adjoining  estate  held  and 
sold  with  it."  Li  a  case  before  Sir  L.  Shadwcll,  V.-C, 
vdiere,   upon    a    contract    to    sell    the    entirety   of  a   lace 

(a)  See  2  Ba.  &  B.  60.  (,'/)  Wihon  v.  117//(\//,).^  3  Jur.  X.  S. 

(h)  Butler  V.  Poiris,  2  Coll.  loG.  810. 

((■)  EUard  v.  Lord  Vandaff,  1  Ba.  (/()  WcMcrn  v.  Rnsstll,  3  A'cs.  &  P.. 

&  B.  241  ;  see  251.  1S7,  192  ;  ami  see  llooptr  v.  Smnr!, 

((/)  1  Ves.  &B.  353.  BaUnj  v.   /'/>«•,  L.   R.   IS  Eq.  CS:). 

((•)  10  Yes.  316  ;  17  Ves.  401  ;  1  where  the  vendor  had  only  a  nioioly 

Yes.  &  B.  353  ;  3  Yes.  &  B.  192  ;  4  of  the  estate  which  he  contraclcd  !.» 

Sim.  127.  sfll- 

(/•)  Ban-et  v.  liin'j,  2  Sui.  &  C.  i?..  (0  Sng.  31(1. 

VOL.   IT,  "^    "^ 


lOGG  AS   TO   SrEC'Il'IC   rEEFOiniANCE. 

Chap,  xviil.  iiuiiiulactuiy,  it  appeared  that  tlie  vendors  liad  only  nhie- 
^''''^'  ''•  sixteentlis,  and  that  the  remaining  shares  clearly  belonged 
to  another  party,  Avho  had  also  a  charge  on  the  vendor's 
shares  for  a  snni  nearly  equal  to  the  purchase-money,  the 
Court  refused  the  purchaser  speciiic  performance  Avith  an 
al-atcment  (/) :  a  decision  Avhich  Lord  St.  Leonards  suggests 
imiy  l»e  referred  to  the  nature  of  the  property  (m),  hut 
otherwise  disapproves  of  (n) :  he  seems,  however,  to  con- 
sider that  the  decision  would  lia\'e  been  correct,  had  the 
remaining  shares  been  held  by  the  ^•endors  themselves 
under  a  defecti\e  title. 

In  a  subsequent  case,  the  same  learned  V.-C,  where  the 
vendors  had  agreed  to  sell  two-sixths  of  certain  leaseholds, 
and  then  found  that  they  had  only  four-twentieths,  decreed 
speciiic  performance  with  an  abatement ;  observing,  "  this  is 
very  unlike  a  case  where  parties  contract  to  sell  the  whole, 
but  can  only  sell  a  part "  (o) :  from  which  remark,  as  in 
the  case  before  the  Court  there  was  no  question  as  to 
leaving  part  of  the  property  in  the  hands  of  the  vendors 
with  a  bad  title,  it  may  be  inferred  that  his  Honour,  upon 
general  principles,  approved  of  his  former  decision. 

r^.-markH  ou  It   sccms,  liowcvcr,  difficult  to   understand  why  speciiic 

the  cases,  performance  should  be  refused  in  tlie  former  case ;    or  to 

distinguish  it  from  the  case  put  by  Lord  Hardwicke,  of  tAvo 
tenants  in  common  agreeing  to  sell  the  entirety  of  an  estate, 
and  one  of  them  dying,  and  a  decree  being  made  against 
the  surA'ivor  in  respect  of  his  share,  although  the  contract 
could  not  be  enforced  against  the  representatives  of  tlie 
deceased  (^>).  In  a  later  case,  where  the  former  decisions 
do  not  ai:>pear  to  have  been  cited,  the  Court  refused  speciiic 
performance  Avith  an  abatement,  when  the  vendor  could 
make  a  title  to  only  three-fourths  of  the  property,  and  the 

(/)  Whcntley  V.  Sladc,  4  Sim.  12G.  and  see,  as  bcariug  on  the  qne.stion 

(/It)  And  sec  Price  v.  GrilKlh,  1  Ue  a  cojiccrso,  Rojncll  v.   l^prijc,    8    lla. 

a.  M.  &  G.  80,  85.  222  ;  1  Dc  G.  M.  &  G.  GGO. 

(h)  Sug.  318.  (/))  ScQ  Att.Gcn,    v,  Daj,  1   Ves. 

(o)  Jona  V.  Emnn,  12  Jur.    lOG  :  218,  22i. 


AS  TO  srKciFic  rEHrouM.VN<i;.  10^7 

rciiiaiiiing  I'oiirtli  Avas  clearly  vested  in  n[]\vy  parties:  but  Chap.  XViii, 

this   secius  to  have  depended   vn   the  fact  of   tiust-nioiicy        '  ^*'     *' 

being  on  the  security  of  the  vendor's  interest  in  tlie  pro^terty 

to  an  amount  exceeding  what  would  have  been  payable  by 

the  purchaser,  had  his  claim  to  an  abatement  succeeded  (q). 

But  in  a  very  recent  case,  "svhere  the  vendor  agived  to  sell 

the  entirety  of  a  freehold  estate,  and  it  was  subseipiently 

discovered    that   an   undivided    moiety    Ijclonged   to    other 

parties.  Sir  (Jharles  ICall,  V.  C,  held  that  the  purchaser  was 

entitled  to  the  vendor's  moiety  on  payment  of  one-half  the 

purchase-money  (r).     The  result  of  the  authorities  appears 

to  bo  that,  except  where  there  is  a  good  defence  on  the 

ground  of  hardship  or  the  like,  the  Court  Avill   insist  un  a 

vendor  makino:  <i;ood  his  contract  to  the  extent  which  he  is 

able  to  make  it  good,  and  on  his  submitting  to  a  proportionate 

reduction  of  the  purchase-money,  if  the  purchaser  is  willing 

to  complete  on  these  terms;  and  that  in  applying  this  ruli; 

no  distinction  will  be  drawn  between  cases  where  a  vendor 

lias  contracted  to  sell  an  entire  estate,  when  he  has  only  part 

of  it ;  and  cases  where  he  has  contracted  to  sell  undi\'idcd 

shares  in  the  estate,  and  has  not  so   many   shares  as  ho 

contracted  to  sell. 

The  right,  however,  of  a  purchaser   to   reijuire   specific  Condition  f..r 

.       rcHciniliii;,' 

performance  with  an  abatement  of  the  purchase-money  is  u,iy  i,..-  cu- 

subject  to  the  vendor's  right  to  rescind  the  contract,  where 

such  a  right  is  reserved  by  the  conditions:  thus  it  has  been 

held,  that  a  condition  for  rescinding  the  contract,  if  counsel 

should  be  of  opinion  that  a  marketable  title  could  not  I.10 

made,  enabled  the  \endor  to  rescind,  upon  counsel  rejecting 

the  title  to  one  undivided  third  of  the  property  (x) :  so,  in 

the  converse  case,  where  the  pin-chaser  had  a  right  to  rescind 

the  contract,  in  case  his  objections  to  title  were  not  removed, 

and  he  travo  notice  to  vacate  the  ground  of  the  vendor'.s 

want   of  title   to   a  small  portion   of  the   estate,   it    wa.s 

(7)  Mav:v.  Toph(i.m,1d'Bc:>.v.  i)'6.  (s)   WiUutms  v.   i:dic,i)\h,   2  Siui. 

()•)  Iloo^ci'  V.  iimart,  L.  E.  18  E.j.       78  ;  an.l  ,'<ec  ^fawson  v.  Fletcher,  L.  II. 
683.  0  Ch.  Ai\  01. 

K   K    J 


forced. 
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Chap,  xvill.  h'oLl   that   he   was   not   compellable  to   comi^letc   with  an 
___!!_1...." abatement  (/). 


No  abatement 
for  defect  in 
title. 


Of  course,  no  such  question  can  be  raised  by  a  vendor, 
when,  upon  the  purchase  of  several  lots  b}^  the  same  pur- 
chaser, the  title  to  one  or  more  of  such  lots  is  found  to 
be  defective. 

As  a  general  but  not  universal  rule,  every  purchaser  lias  a 
right  to  take  what  he  can  get,  with  compensation  for  what 
he  cannot  get  (u) ;  but  he  cannot  claim  a  conveyance  of  an 
interest  to  which  a  vendor  shows  a  doubtful  or  defective  title, 
with  an  abatement  in  respect  of  the  imperfection  in  title  (x), 
except,  perhaps,  where  the  defect  is  of  a  temporary  character, 
or  is  otherwise  a  fit  subject  for  compensation.  Thus,  where 
a  good  title  was  deduced,  but  the  vendor's  wife  refused  to 
release  her  dower,  specific  performance  was  decreed  at  the 
purchaser's  suit  with  a  compensation  (y).  Conduct  or 
acquiescence  on  the  part  of  the  purchaser  which  amounts 
to  an  acceptance  of  the  title,  may  yet  be  insufficient  as  a 
waiver  of  his  right  to  compensation  (z). 


Vendor, 
v.'hen  com- 
pelled to 
convey 
partial 
■inttrcsi  in 
estate,  with 
abatement. 


So,  in  general,  when  the  vendor's  interest  is  less  than  what 
he  professes  to  sell,  the  purchaser  may  take  what  he  can 
have,  with  an  abatement  (ji) ;  as  in  the  case  put  by  Lord 
Eldon  (Jj),  of  a  man  contracting  to  sell  the  fee  simple,  and 
having  only  a  term  for  one  hundred  years ;  so,  where  the 
contract  was,  in  effect,  for  an  absolute  term  of  twenty-one 
years,  and  it  Avas  found  that  the  actual  term  might  determine 
by  the  cesser  of  certain  lives,  speciiie  performance  was  decreed, 
with  an  abatement  in  respect  of  the  difference  between  the 
absolute  and  defeasible  interests  (r).     There  was  a  similar 

(t)  Ashton   V.    Wood,   3  Jur.  N.  S.  (:)  Ilin/hes  v.  Jonc.%   3  De  G.    F. 

IIGI.  &Jo.  307,  31G. 

(/()   Per  Tm-uer,   L.J.,  in  Hiiylies  {a)  Dyas  v.  Cruise,  2  J.  &  L,.  4G0. 

V.  Jones,  3  De  G.  F.  &  Jo.  307,  315.  {h)    Wood  v.   Onjit/i,    1    Will.   Ch. 

(.,•)    Williams  V.  Hidden,  1  C.  P.  C.  Ca.  see  44  :  Sng.  306. 
r)00.  (r)  Dale  V.  Lister,  cited  IG  Ves.  7  ; 

(//^    Wilson  V.  Wdliuiiis,  3  Jur.  N.  S.  and  .see  p.  11. 
810,  V.-C.  W. 
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decision  wlierc  a  tmii  was  sold  witli  thu  bcnelit  of  A.'s  Chap.  XViil. 
cuveiiants  for  renewal,  and  such  covenants  wore  found  to  lie  ^^*^^'  ^' 
not  absolute,  but  binding  only  a  contingent  portion  of  Ids 
assets  (d).  So,  ^vllcrc  the  agreement  being  for  a  teiiu  of 
thirty-one  years,  a  title  could  be  shown  only  to  a  term  of 
twenty-one  years,  and  a  covenant  for  I'cnewal  of  an  additifjual 
term  of  ten  years  (e).  So,  where  A.  contracted  for  tlie  pur- 
chase of  an  estate  from  B.,  who  represented  himself  to  be  tlie 
owner  in  fee,  l)ut  was  in  fact  entitlecf  oidy  2>ur  autre  vie, 
witli  remainder  to  his  wife  in  fee,  specific  performance  Avas 
decreed  at  the  suit  of  A.,  with  compensation  in  respect  of 
the  interest  of  B.'s  wife  (/).  So — there  being  the  connnon 
condition  for  compensation — when  property  sold  as  a 
renewable  leasehold  was  in  fact  merely  for  a  term  certain, 
the  contract  was  enforced  with  an  abatement  (y).  So,  it  was 
admitted  by  Lord  Eldon  (the  case  before  him  being  that  of 
a  contract  by  a  tenant  for  life  for  sale  of  the  fee)  (A),  that  if 
a  vendor  having  a  partial  interest  in  an  estate,  enter  into  a 
contract,  representing  and  agreeing  to  sell  it  as  his  own,  the 
purchaser  may  take  Avhat  he  can  have,  with  an  abatement. 
However,  in  a  case  (i)  before  Lord  Langdale,  M.R.,  when  a 
tenant  for  life,  with  remainders  to  his  first  and  other  sons  in 
tail,  Avith  remainder  todiimself  in  fee,  contracted  to  sell  the 
fee  simple,  speculating  on  the  consent  of  the  trustees  for  sale, 
which  consent  was  eventually  withheld,  his  Lordship  refused 
to  enforce  specific  performance  to  the  extent  of  the  life  estate 
and  remainder  in  fee,  and  with  an  abatement;  but  the 
decision  is  disapproved  of  by  Lord  St.  Leonards  (/.•) ;  and  in 
a  subsequent  case  (/),  Lord  Langdale  appears  to  refer  to 

(d)  Millvjan  V.  Coolcc,  16  Ves.  11,  hhison,  L.  R.  5  Ch.  Ap.  531. 

12;    but,  scmble,  the  Com-t  will  not  (<j)  Painter  v.  Kcirhu,  11  lla.  20 

now  consider  the  comparative  value.^  see  p.  30  as  to  church  leases. 

01  covenants  ;  see  RkloiCay  v.   Gray,  (h)  Mortloch  v.  Buller,  10  Ves.  315. 

1  Mac.  &  G.  109  ;  and  Laiv  v.  I'rtnin,  (!)  Thomas  v.  Dcriiuj,  ]  Keen,  729. 

16  Sim.  390  ;  Farehrolha-  V.   Glhson,  (Ic)  Sug.  308  ;  as  to  the  difficulty 

1  Do  0.  &  Jo.  602.  of   fixing  the   amount   of  ab.ttenieut 

(c)  Ilaahurtj   v.    LiUhJkhl,  2  Myl.  being  a  reason  for  rcfu.sing  relief,  hco 

^  K.  629.  T17((7c  V.  C'kcWoh,  8  CI.  &  F.  766,  792. 

(/)  Barnes  v.   Wood,  L.  R.   S  i:<|.  (/)  Graham  v.  Olhcr,  3  Beav.,  sco 

-121,  andsec  ]Vlhoii\.'\V'dlUun)i,sin>ra;  y.  128;  and  hoc  Xcak  v.  Mackomc^ 

and  see  and  distingui^^h  Cantk  v.  )\'d.-  1  Keen,  171. 
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Chap.  XVIII.   liis  former  jiul^'inont   as  if  not  altogether  satisfied   of  its 

!il-J —  pi-oprioty.     And  in  a  converse  case  of  a  person  entitled  in 

fee,  subject  to  a  life  estate,  agreeing  to  sell  the  fee  simple  in 
possession,  speculating  on  the  concurrence  of  the  tenant  for 
life,  -which  was  withheld,  specific  performance,  with  an 
aljatement  in  respect  of  the  life  estate,  was  decreed  by 
V.-C.  K.  Bruce ;  and  the  vendor,  having  knowingly  offered 
for  sale  an  interest  to  Avhich  he  was  not  entitled,  was  not 
allowed  to  avail  himself  of  a  condition  purporting  to  reserve 
the  right  of  rescinding  the  contract  if  the  title  should  prove 
defective  (m). 


Inilemnity, 
uuitlier  given 
nor  taken 
compulsovily. 


In  two  cases  above  referred  to  (/?),  whore  the  vendor's  title 
was  only  contingently  defective,  it  was  held,  that  the  pur- 
chaser might  take  the  estate  with  an  indemnity ;  but  it  has 
been  settled  by  subsequent  decisions,  that  an  indemnity  will 
not  be  enforced  against  either  party  (o),  unless  it  be  pro- 
vided for  by  special  agreement  (7)).  For  example,  where 
trustees  of  a  settled  estate,  which,  with  other  properties,  was 
subject  to  a  pecuniary  charge,  were  empowered  to  sell  at  the 
request,  and  Ijy  the  direction,  of  the  tenant  for  life,  a  contract 
entered  into  by  the  latter,  without  the  consent  of  the 
trustees,  was  enforced  after  his  death  ;  but,  in  the  absence  of 
any  special  agreement,  without  any  indemnity  against  the 
charge  ((/). 


Von.l.ir'g 
and  pur- 


And  matters  which  would  not  1)C  considered  fit  subjects 


(m)  NeWtorpe  v.  Ilohjatc,  1  Coll. 
203. 

(/()  Dale  V.  Lister,  cited  IG  Vcs.  7  ; 
M'iUi'jaa  V.  Coolce,  16  Ves.  1.  As  to 
the  damages  which  may  be  recovered 
l)y  the  purchaser  in  such  a  case,  vide 
sapru. 

{())  Buhnanno  v.  Lnmley,  1  Ves. 
&  B.  224  ;  Faton  v.  Brclncr,  1  Bli, 
42,  GCj ;  Ayktt  v.  Asldon,  1  Myl.  & 
C.  105  ;  Nouaille  v.  Flicjht,  7  Beav. 
521 ;  Itidr/icay  v.  Gray,  1  Mac.  &  G. 
109,  111  ;  see  at  Law,  Blalcc  v.  Phinu, 
'i  C.  B,  970. 


{p)  WtiUrr  V.  Barnes,  3  Madd. 
247;  Aylett  v.  Ashton,  1  Myl.  &  C. 
105  ;  Patcrson  v.  Long,  6  Beav.  598  ; 
nor  has  an  arbitrator  on  the  agree- 
ment any  implied  authority  to  award 
an  indemnity  ;  Boss  v.  Boards,  8  Ad. 
&  E.  290,  294.  As  to  the  mode  of 
indemnity  on  purchase  by  railway 
company  of  part  of  lands  sidjject  to 
rent-charge,  see  Poirell  v.  South 
Wales  R.  Co.,  1  Jur.  N.  S.  773. 

{q)  Bainbridyc  v.  Kinnaird,  32 
Beav.  34G. 
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for  compensation  as  against  a  pureliast;!-,  may  ciiLitlr  liiiu  to  Chap.  XVIII 

an  al)atcmcnt  of  pnrchaso-nionoy,  if  he  elect  to  take  tin-    ' 

estate;  e.fi.,  the  existence  of  mining  riglits  (/•),  or  rights  of  ri!!i"uri, 
common  over  tlio  estate  (.s'),  or  the  want  of  a  road  ^vllic•ll  tli<'   ""fi"^^'  "^ 

^  -^  aliuUiiieiit, 

vendor  had  agreed,  but  was  iinahle  to  make  (/).  not  rccipn.ail. 

If,  however,  the  pnrchasor,  at  the  thne  of  entering  into  rj-il.t  to 

^  _  abatiiiient 

the  contract,  l)e  aware  of  the  existence  of  the  outstanding  hwt,  i.y  c<.n- 
interest,  or  that  the  vendor  is  agreeing  for  more  tlian  lie  can  ^^^.^^(,.  ^^jti, 
Q'ive,  or  if  he  procccMl  in  tlio  matter  with  notice  ol"  tlie  defect  ■'"J"'''' "f 

to        '  J-  uflccl  \ 

and  without  insisting  on  it  (»),  no  abatement  of  purcliasc- 
money  will,  it  is  conceived,  be  allowed  (.r).     Thus,  where  a 
husband   and  wife   agreed  to  sell  the  wife's   estate  in  fee 
simple,  and  the  purchaser  know  that  the  estate  belonged  to 
the  wife  who  refused  to  convey,  it  was  held  that  he  could  not 
compel  the  husband  to  convey  his  interest  at  an  abated 
price  (?/).     Nor  will  an  al)atement  be  allowed  in  respect  of  a 
lease  granted  l)y  the  vendor,  but  which  is  vuid  liy  statute  {z). 
And  the  omission  of  the  purchaser  to  make  proper  inquiries 
before  accepting  the  title,  may  preclude  him  from  claiming 
compensation  for  a  defect  which,  with  a  little  more  diligence, 
he  would  haN-c  discovered.     Thus,  whci'o  on  an  agreement 
for  the  purchase  of  an  advoAvson,  nothing  was  said  on  either 
side  as  to  the  amount  of  the  income  of  the  living,  or  as 
to  the  basis  of  calculation  on  which  the  purchaser's  offer  was 
founded,  and  the  living  was  in  fact  charged  with  the  repay- 
ment of  a  loan  from  Queen  Anne's  Bounty,  the  purchaser 
suing  for  specific  performance  was  held  not  to  be  entitled  to 
an  al)atement;   inasmuch  as  the  charge  was  an  or.linnry 
liability,  the  existence  of  which  he  wouM  have  learnt  by 

()•)  Seaman    v.    Vaivdrcy,  16    Ves.  355. 

390  ;  Martla  v.  Cotter,  3  J.  &  L.  49(3,  («)  Infra,  p.  1077. 

.''.09    (right    of    turbary    and    gettm.y;  [x)  See    Lain-ins.m     v.    Buthr,    1 

liinestoire)  ;     but     see    Smithson    v.  Sch.  &  L.  13,  19  ;  Harncit  v.   )•/>/(/- 

Powell,  20    L.  T.    Ch.  ;  Ramsdcn  v.  huj,  2  Sch.  &  L.  519,  5G0  ;  Xilthorpc 

JIird,\  Jur.  N.  S.  200,  where    the  v.  llohjate,  1  Coll.  2"3,  215. 

mines  had    been  abamloned,    though  (.'/)  Cadh  v.  Wilkinson,  L.  15.  5  Cli. 

the  right  to  work  them  CM. ntiuued.  Ap.  531. 

(.s)  Sug.  312.  (•)  ^<^'rrii  v.  Preston,  7  Ves.  557. 

(<)  Peacock  v.    Penson,    11    Beav. 
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Chap.  XVIII.  iri-iKlent  iiKrairy  (dX     So,  in  ono  case  "where  the  purchaser 

Sect   9.  i.       .J    \    / 
^! at  the  date  of  the  contract  Avas  aware  that  the  property  Avas 

in  the  occupation  of  a  tenant,  and  made  no  previous  inquiry 

as  to  the  nature  and  duration  of  the  tenant's  interest,  it  was 

liekl  that  lie  Avas  not  entitled  to  specific  performance  with  an 

abatement,  on  the  ground  that  the  property  Avas  subject  to 

an  undisclosed  lease  (/>). 


or  by  partial 
niir-represen- 

tatioii. 


And  Avhere  a  phxintiff  had  obtained  an  agrLcmcnt  for  an 
exchange  AA^th  iunnediate  possession,  under  a  false  repre- 
sentation to  the  defendant  that  the  tenants  of  the  latter 
Avould  accede  to  the  arrangement,  he  aa^rs  not  alloAA^ed  to 
claim  specific  performance  subject  to  the  tenant's  interests  (c). 


It  may  occasionally  happen  that  the  A^endor's  interest  is 


Vendor,  liow 

ii'iake  good        found  to  cxcccd  that  AA'hich  lie  contracted  to  sell :  in  Avhich 
iiitfi-est  con-      ^^^^  -^^^  must,  as  a  general  rule,  make  good  the  latter  to  the 


liiglier  in 
terest. 


tracted  for, 

oiit  of  Lis  own  "j^gg^  gf  i^[^  ability :  for  instance,  Avhere  a  vendor,  in  fact 
seised  in  fee,  contracted  to  sell  the  estate  as  copyhold,  stating 
it  to  1)0  equal  in  A\alue  t':)  freehold,  it  AA^as  held  that  he  ought 
(Ijut  for  other  grounds  of  defence)  to  liaA'e  conveyed  the 
freehold  (d).  It  has,  hoAVCA^er,  been  held,  that,  on  an  agree- 
ment to  assign  a  lease.  Equity  cannot  decree  an  underlease, 
although  the  assignment  Avould  induce  a  forfeiture  ;  since  the 
A'cndor's  motiA'e  to  the  assignment  may  have  been  to  escape 
the  rent  and  coA^enants  (e) ;  but  the  defence,  as  Lord  St. 
Leonards  remarks,  is  one  Avhich  could  seldom  be  set  up  hy 
a  vendor  (/). 


AVant  of 
title,  whore 
a  defence  fur 


If  the  j)iU'clia.ser  be  uiiAvilling  to  complete  Avitli  an  abate- 
ment, he  may  resist  specific  performance  (<j)  on  the  ground 
of  the  tenure  of  the  property,  or  of  a  material  part  of  it, 

(a)  Edtmrds-Wood  v.  Marjorihanl's,  (</)  Twlniii:/  v.  Morvicc,  2  Ero.   C 

S  De  G.  &  Jo.  329  ;  7  H.  L,  Ca.  806. 

(6)  James  v.  Lichfield,  L.  R.  9  Eq. 
51  ;  and  ssee  Phillips  v.  Miller,  L.  R. 
9  C.  P.  193,  rever.sed  on  appeal, 
L.  R.  10  C.  P.  420  ;  and  see  Cabal- 
lero  V.  Hcnty,  L.  R.  9  Ch.  A  p.  117; 
and  vide  supra,  p.  452. 

(c)  aermont  v.  Tas-bc.r^h,  ]  Ja-.  t 
W.  112. 


((/)  Twinii>'j  V.  Morricc,  2  En 
C,  see  331. 

(f)  Ahon.,  Siig.  801  ;  and  see  and 
consider  Barilett  v.  Salmon,  1  Jur, 
N.  S.  277;  6  De  G.  M.  &  G.  33. 

(/)  Thid. 

(<j)  If  he  rely  on  want  of  title  as  a 
defence  he  should  not  file  a  cross  bill 
to  have  the  contract  rescinded  ; 
Jliltoa  V.  Barrow,  1  Yes.  J.  284. 
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i<i7r> 


\aryiiig  from  that  to  wliicli  he  is  entitled  iiinlcr  the  coniiact;  Ch.-ip,  XVI II. 
c.f/.,  ho  will  not  be  compelled  to  take  a  term  (even  lor  MiOO  ' 

years)  (h),  or  a  copyhold  (i)  for  a  freehold,  or  mere  sheep-  jj"'!};','^,'" 

walks  for  a  freehold  (/,•),  or  enfranchised  copyliold   for  a  iibiitomuut. 

freehold,  where  the  rights  of  the  lord  in  respect  of  mineials  ,^„^ of*'[iiJi'|^''r^'^t 

arc  reserved  (/).  tenure ; 


So  also  the  pnrehaser  may  resist  specilic  perf(jrmance  oii 
the  ground  of  the  property  being  held  in  a  manner  different 
from  that  which  is  expressed  or  implied   in  the  contract ; 
('.   (J.,  he  will  not  be  compelled  to  take  an  assignment  of 
an   underlease,  instead  of  an  original  lease  (7)1) ;  or  of  a 
redeemable,  instead  of  an  absolute  interest  ()i) ;  or  of  an 
improved,  instead  of  a  ground  rent  (o) ;  or  of  a  ground  rent 
to  which  the  remedies  of  a  reversioner  are  not  incident  (p) : 
or  on  the  ground  of  no  title  being  shown  to  that  extent 
of   interest  Avhich   he   contracted  for;   oj.,   he   cannot  be 
compelled   to   take,  instead   of  an   estate  in  possession,  a 
reversion  expectant  on  a  life  estate  (5),  or  on  a  subsisting, 
or,  a  fortiori,  a  reversionary  lease  (r) ;  or  a  life  estate,  and 
(subject  to  an  intervening  estate  tail)  the  remainder  in  fee, 
instead   of  the  fee   simple  in  possession  (n)  :    nor,  having 
contracted  for  the  entirety,  can  he   be  compelled  to  take 
undivided  parts  of  the  estate  (/),  even  although  the  \endors 
were  tenants  in  connuon  of  the  entirety  (u)  :  and  the  same 


>>v  Ir-M  ill 
(lifrcrcnt 
manner : 


or  no  tillo 
thown  to 
extent  of 
interest 
contracteJ 
for ; 


{h)  Drewe  v.  Corp,  9  Ves.  368  ;  and 
see  Fordi/ce  v.  Ford,  4  Bro.  C.  C.  494, 
cited  13  Ves.  78  ;  Wriijht  v.  IloicanI, 
1  Sim.  &  St.  190  ;  Price  v.  Lc>/,  4 
Giff.  235. 

(/)  Tii-iiiinrj  V.  Morrhx,  2  Bro.  C  C, 
sec  p.  331  ;  IHcJc  v.  PhilUps,  Free. 
C.  575  ;  Bug.  303  ;  Aylcs  v.  Cox,  16 
Beav.  23  ;  unless  the  incidents  of 
tenure  are  trivial,  supra,  p.  138. 

(A')  Vudcouver  v.  Bliss,  11  Ves.  458; 
see  p.  446. 

(/)  Vppcrton  V.  Kiclvlsov,  L.  11.  6 
Ch.  Ap.  436. 

{,»)  Moddcij  V.  Booth,  2  De  a.  & 
S.  718  ;  Sug.  300  \  scd  vide  supru, 
\).  127  ;  and  see  Hmj/ord  v,  Crkidk, 
tl  Beav.  480. 


(n)  Corcrky  v.  Barrel,  Sug.  340. 

(ci)  Stewart  v.  Alllstou,  1  Jler.  20. 

ij))  Lanrjford  v.  Sdmcs,  3  K.  &  Jo. 
220  ;  see  too  Smith  v.  Watts,  4  Drew. 
338. 

(2)  Collier  V.  JciiJdii;i,  You.  205; 
Ilufjhes  V.  Jones,  3  Dc  G.  F.  &  Jo. 
301  ;  8  Jiu-.  N.  S.  399. 

()•)  Lineham  v.  Cotter,  7  Ir.  K<i. 
176  ;  Sug.  304. 

(.s)  Sug.  308. 

(t)  Dalhy  v.  Pidhn,  3  Sim.  29  ; 
affirmed,  1  Russ.  &  ISf.  296  ;  see 
Price  V.  GrixTdh,  1  Dc  C!.  M.  &  (,?.  80, 
C.  A. 

((()  Att.-Oc,>.  V.  Day,  1  Vco.  218, 
221. 
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Chap.  XVIII.  decision    has    l)een    come    to,   ^vlicro,    on   a    contract    for 
^^"*^'  ^'       two-sevenths  of  an  estate,  a  title  could   only  he  made  to 
one-seventh  (x) ;   nor  can  ho,  on  the  purchase  of  a  lease- 
hold interest,  be  compelled  to  accept  a  term  "  considerably 
less"   (i/)   than  that   contracted,   for;   cjj.,  a   term   for   six 
instead  of  sixteen  years  (z) ;  nor,  according  to  a  decision  of 
Lord  Romilly,  a  term  falling  only  a  little  short  of  the  term 
contracted  for,  as  a  term  of  twenty  years  and  a  quarter 
or  no  title         instead  of  twenty-one  years  (a).     Or  on  the  ground  of  no 
material'  ^i^lo  being  shown  to  a  material  part  of  the  estate  ;  such 

part  of  estate ;  n-iateriality  consisting,  either  in  the  proportion  which  such 
part  bears  to  the  entirety,  or  in  its  being  important  with 
re<Tard  to  the  enjoyment  of  the  residue,  or  as  possessing  an 
adventitious  value  in  the  estimation  of  the  purchaser  (h)  : 
(\g.,  "  a  purchaser  cannot  be  compelled  to  take  compensation 
for  a  large  portion  of  the  estate  "  (c) ;  as,  where  the  property 
was  stated  to  contain  753  square  yards  or  thereabouts,  but 
in  fact  contained  only  573  square  yards  (J) ;  so,  in  the  case 
of  building  land,  a  deficiency  inconsideraljle  as  regards  actual 
quantity  may  be  material  by  reason  of  its  interfering  with 
the  profitable  user  of  the  land  for  building  purposes;  as 
when  the  deficiency  exists  mainly  in  the  frontage  measurc- 
or  to  one  of  ment.  Nor,  having  entered  into  a  single  contract  for  two 
two  estates  in-  Qc^fg^tes,  could  the  purchaser  probably  be  compelled  to  take 

eluded  in  a  '  ^  ^.  ^  j.  ^ 

single  con-  one  witliout  the  other  (e),  although  the  estate  with  the 
defective  title  were  let  upon  and  sold  subject  to  a  fee-farm 
o-rant  at  a  large  rent  (/)  :  so  Avhere  on  the  purchase  of  a 
mansion  and  700  acres,  the  title  to  12  acres  proved  defective, 
such  12  acres  being  opposite  the  park  gates  and  containing 

(x)  lioffey  V.  Shallcross,  4  Mad.  227;  Stavart  v.  Murq.    CoiujiiffJutm,  1    Ir, 

cited  2  Myl.  &  K.  726.  Ch.  R.  53i,  573. 

{//)    Sug.     299  ;     see    Mortlocl    v.  (c)  Sug.  316. 

Bulhr,  10  Ve.s.  306  ;  Ilahctj  v.  Grunt,  [d)  Whittemore  v.  Wliittemore,  L.  R. 

13  Ves.  77,  78  ;   V'ujnoUes  v.  Boiven,  8  Eq.  G03 ;  in  which  case  there  was 

12  Ir.  Eq.  194,  198.  a    condition    that     no    comjjensation 

{:)  Lon^    V.    Fletcher,    2    Eq.   Ca.  should  be  allowed  for  misdescription  ; 

Aljr.  5.  ^^v\  ride  sti^jrii,  pp.  648,  653. 

(a)   Forrer  v.  Xdsh,  35  Beav.  1G7  ;  (t)  See  Frcnder'jast  v.  Eyre,  2  Hog. 

sed  qwcre.  SI. 

(i)  See  1  Mad.  107  ;  and  13  Ves.  (/)  See   S.  C,  p.   94;     Sug.    313, 

79 ;  Mafjennis  v.  FaUun,  2  JIoll.  588  ;  315  ;  sed  qiiare. 


tract ; 


AS  TO   SrEClFIC   PERFORMANCE. 


h)'i 


l)i'ick  cartli,  Avliicli  n'mk'n'd  it  pvolialtlc  tlial  Uicy  iiil<^lit  Itc  Cba)..  XVlil, 

built  upon,  the  purchaser  was  licld  free  (g) :  so,  also,  whore,  _    '  ^*^ '   '  _ 

on  the  purchase  of  a  wliarf  and  .i<'tty,  no  title  couM  he  niaili- 

to  the  jett}'  (h) :  so  where  no  title  could  he  made  to  a  stiiii 

of  land  forming  the  frontage  to  the  higliway  (/').     So,  he  or  where  in- 

may  resist  specific  performance  on  the  ground  of  the  exist-  or"ia»"n'itu" 

ence  of  incumbrances  or  liabilities  whicli  would   interfere  fxi^t  ^^l'nl» 

woulil  aJlLct 

with  the  enjoyment  of  the  estate  ;  e.g.,  liabilities  to  tithe  (if  its  tiij..y. 
the  estate  is  sold  as  tithe  fi-ee  or  subject  to  a  modus  or  C(»m- 
muted  rent-charge  (/•)  ),  to  I'ights  of  mining  {/),  coimnon  (;//), 
or  waterway  with  power  of  entry  for  the  purpose  of  making, 
opening,  or  cleansing  water-courses,  or  to  rights  of  entry  fur 
making  reservoirs,  or  of  planting  ladders  for  the  repair  of 
adjoining  houses  (»),  or  to  a  right  of  sporting  {(>),  or  to  the 
repairs  of  the  chancel  of  a  church  Q)),  or  to  (^uit-rents  or 
rent-charges,  if  of  a  large  amount  (q),  or  to  keep  up  the 
fences,  water-courses,  &c.,  upon  the  land  itself  (/•),  have  been 
held  to  be  defects  which  do  not  admit  of  compensation. 


(;/)  KnatchhuU  v.  Gnuher,  1  INTad. 
l^)'Z  ;  3  Mer.  124,  see  1-11  ;  nnd  see 
2  Myl.  &  K.  72S. 

(/t)  Peers  v.  Lamhert,  7  Beav.  546  ; 
and  see  6  Ves.  678  ;  13  Ves.  78 ;  Siig. 
316  ;  where  earlier  decisions  of  a 
contrary  tendency  have  been  disap- 
proved of. 

(0  PerJcins  v.  Ecle,  16  Beav.  193. 

(I)  Ker  V.  Cloheri/,  Sug.  32  ; 
Sincks  V.  Lord  Rolccln,  2  Sw.  222. 
The  question  of  tithe  free,  or  not,  has 
been  said  to  be  a  question  of  fact  and 
not  of  title;  WaUinger  v.  Ifdhcrt. 
1  Mer.  104;  Smith  v.  Uond,  2  Sw. 
224,  n. ;  sed  qu.,  whether  this  state- 
ment, although  theoretically  accurate, 
is  correct  for  practical  purposes. 
Freedom  from  the  tithe  is  a  fact 
which  does  not  relate  to  the  physical 
condition  of  the  property,  and  must, 
r.evertheless,  be  proved  by  the  vendor 
before  he  can  be  said  to  have  shown 
a  food  title  tt:)  the  estate  as  descrilied 
in  the  contract. 

(/)  Sec     Seaman    v.     Vauxlrci/,  16 


Ves.  390;  Sug.  312;  .VarUn  v.  Coda; 
3  J.  &  L.  496,  509  ;  Ilayford  v. 
Criddle,  22  Beav,  480  ;  Ramsdcn  v. 
Jlirst,  4  Jur.  N.  S.  200  ;  Ktrr  v. 
Pau-son,  25  Beav.  394 ;  Pretty  v. 
SolJij,  26  Beav.  606  ;  and  see  Vjtper- 
ton  V.  Xickol'ion,  L.  Jl.  6  Ch.  Ap. 
436.  See  now  21  &  22  Vict.  c.  94,  by 
which  the  11th  section  fif  15  &  16 
Vict.  c.  51,  is  repealed. 
(ill)  See  last  note. 

(n)  See  Shackleton  v.  Sutcliffe,  1 
De  G.  &  S.  609,  where  only  about 
four  and  a  half  out  of  thirty  acres 
contracted  for  were  subject  to  the 
easements. 

(o)  See  BurneU  v.  Brown,  1  Jac. 
&  W.  172  ;  Sug.  311. 

(p)  Forteblow  v.  Shirley,  cited  2  Sw. 
223. 

(q)  Poriman  v.  liW,  1  Ku>s.  &  M. 
096. 

{)•)  Larlln  v.  Lord  Jiossc,  10  Ir. 
Yj<[.  "0.  See  as  to  a  cluarge  on  a 
living  in  favour  of  Queen  Anne'n 
Bounty  n<>t  entitling  a  purclixser  to 


lOTG  AS   TO   SPECIFIC   PERFORMANCE. 

Chap.  XVIII.  Upon  a  similar  principle,  it  lias  been  held,  at  Law,  that  a 

1_J purchaser  having  contracted  for  the  assignment  of  a  sub- 

exi™^vhich  si«ting  lease,  cannot  be  required  to  accept  a  new  lease  as 

iQcrease  orioinal  lessee  :  his  liability  beino-  o-reater  under  the  lease 

proposed  °  ^  o    c 

liability  of  than  it  would  be  under  the  assignment  (.s).  So,  where,  on 
pure  abei ,  ^-^^^  purchase  of  leaseholds,  the  lease  was  found  to  contain 
covenants  to  build  additional  houses,  and  to  deliver  them 
up  at  the  end  of  the  term,  and  the  houses  had  not  been 
built,  but  the  covenant  to  build  had  been  waived,  it  was 
held  that  the  liability  under  the  covenant  to  deliver  up  at 
the  end  of  the  term  was  a  sufficient  defence  to  the  suit : 
although  such  liability  might  have  been  escaped  by  assigning 
the  term  to  a  pauper  even  only  a  day  before  its  termina- 
tion (0- 

or  which  affect  Where  only  j^art  of  an  estate  is  affected  by  a  liability 
of  material  Avliich,  if  affecting  the  entirety,  would  enable  the  purchaser 
part  of  pro-  ^^^  resist  specific  performance,  the  purchaser's  right  to  avoid 
the  contract  would  seem  to  depend  upon  vdiether  the  part 
so  affected  is  material  to  the  enjoyment  of  the  residue. 
Where  the  part  so  affected  is  not  material  to  such  enjoyment, 
and  is  not  the  purchaser's  principal  object  in  purchasing,  he 
may,  it  seems,  be  compelled  to  take  the  remainder  of  the 
land  at  a  proportionate  price ;  but,  in  such  a  case,  there  will 
be  a  reference  to  chambers  to  inquire  as  to  the  materiality 
of  the  part  to  which  a  title  cannot  be  made  ('/). 

Defect  in  Where,  on   the   purchase   of  several   lots   T)y  the   same 

of  .several  person,  the  title  to  one  or  more  proves  defective,  this  may 

lots,  how  far 
defence  iti 


or  may  not,  according  to  circumstances,  be  a  ground  for  the 
respect  of  purchaser's  resisting  specific  performance  in  respect  of  the 

remainiii''  .    .  ,    ,  ■  ,     ,  i      ,     n  i 

lots.  remaimng  lots.     An  express  agreement  that  the  purchaser 

shall  not  take  any  unless  he  can  have  all,  will  be  sufficient 

com'pens&tlon,  Edimrds- Wood  V.  Ma)'-  ton  v.  IlamUton,  Kay,  558;  Bartkit 

joriOanls,  1  Gifif.  381  ;  3  De  G.  &  Jo.  v.  Sahiion,  1  Jur.  N.  S.  277  ;  G  De  G. 

329  ;  7  H.  L.  Ca.  SOG.  M.  &  G.  33 ;  llcujford  v.  Criddlc,  22 

(s)  Mo.son  V.  Cordcr,  2  Marsh..  332  ;  Beav.  477. 

Bee  Sug.  300,  where  the  case  secriirt  to  (0    ^^ouaillc    v.  Fli;/h(,     7     BeaV. 

be  cited  doubtfully  :  but  the  piliiciitlc  521. 

seems  a  sound  one  ;  and  see  DarUn<j-  (")  Suc^o  315. 
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to  Lk'iid  tlie  whole  into  one  contract;  "  Lut  llic  saiii<;  {'(nn-  ci,:ii..  wjii. 

plication  may  bo  effected,  or  rather  evidenced,  witliout  any        ^^*'^'  ^' 

such  agreement.     It  is   a  question  of  circumstances  :    the 

lots  may  bo  connected  from  their  nature ;  it  may  1)0  shown 

that  the  purchase  of  the  one  was  made  with  reference  to  the 

other.    A  mere  suggestion  by  the  party,  a  mere  statement  of 

his  inclination  or  ftincy,  will  not  be  sufficient :  nor  may  the 

proof  of  anything  of  a  private  nature,  not  known  to  the 

vendor,  suffice:  l)ut  where,  upon  matters  known  to  both 

parties,  he  can  ground  his  proof  that  the  one  transaction  was 

dependent  on  the  other,  he  complicates  the  two,  so  as  to 

make  the  contract  one,  although  there  may  have  been  no 

express  statement  .that  he  was  to  take  none  if  he  might  not 

have  all  (.«). 


A  purchaser  wall  lose  his  right  to  resist  specific  perform- 
ance and  his  right  to  compensation  or  abatement  (?/)  on  the 
ground  of  the  estate  being  of  a  different  tenure  (z),  or  subject 
to  a  liability  affecting  its  beneficial  enjoyment  (e.c/.,  a  right 
of  sporting  («) ),  or  of  there  being  no  title  to  a  material  part  of 
it  (h),  or  of  a  variation  from  the  description  in  the  parti- 
culars (c),  if,  at  the  time  of  entering  into  the  contract,  he 
had,  or  by  using  due  diligence  might  have  had,  knowledge 
of  the  defect  (d);  or  if,  after  having  become  acquainted  with 
it,  he,  without  insisting  thereon,  proceed  in  the  treaty  (c^; 
or,  a  fortiori,  take  possession  (/) ;  so  if,  although  insisting 
on  the  objection  he  take  possession  and  endeavour  to  prevent 


Benefit  (.f 
defence,  how 
lobt  to  pur- 
chaser. 


(,<■)  Per  Lord  Brougham,  Casamajor 
V.  Strode,  2  Myl.  &  C,  see  jiidgnient 
p.  725 ;  Pooh  v.  Sherfjold,  2  Bro. 
C.  C.  118  ;  Lord  Eklon's  remarks  in 
Drcu-e  v.  Hanson,  6  Ves.  675,  as 
stated  Sug.  320 ;  Leuin  v.  Gucut,  1 
Paiss.  325. 

(//)  See  Horner  v.  Will  icons,  1  J.  & 
C.  274. 

(-)  Fordijcc  V.  Ford,  4  Bro.  C.  C. 
494  ;  sed  ride  supra,  -p.  1073. 

(«)  Bnrnell  v.  Brown,  1  Jac.  &  W. 
1G8, 

(h)  See  Drexve  v.  Ilanxon,  6  Yes. 
679 ;  Martin  v.  Cotter,  3  J.  &  L.  508. 


((■)  Duer  V.  Hargrare,  10  Ves.  505, 
508. 

{d)  James  v.  LichfuUI,  L.  R.  9  Ei|. 
51 ;  case  of  notice  of  a  tenancy  being 
notice  of  a  tenant's  equities  a.s  be- 
tween vendor  and  piircha.ser ;  a.s  to 
M'liich  see  now  Cahallero  v.  llcnt;/, 
L.  E.  9  Ch.  Ap.  447,  and  vide  supra, 
j.p.  452,  1072. 

(t)   4  Bro.  C.  C.  408;    G  Ves.  p. 

679;  10  Ves.  508;  Kin'jsJeyw.  Youiiff, 

17  Ves.  468;    18    Ves.   207;    Fare- 

Irother  v.  Gibson,  1  De  G.  &  Jo.  602. 

if)  1  Jac.  &  W.  168. 
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Chap.  XVIII. 
Sect.  9. 


Defects  in 
title,  not 
available  as 
a  defence  to 
purchaser  : 

limited  right 
of  common  ; 

small  quit- 
rents  or 
runts-charge  ; 


tithe — when 
the  freedom 
from  tithe 
was  no  part 
of  induce- 
ment to 
purchase  ; 


the  vendor  from  removing  tlie  defect,  or  even  proceed  in  the 
treaty,  he  may  be  compelled  to  complete  -with  an  ahate- 
mcnt  (g) :  so,  when  a  railway  company  agreed  to  buy  from 
a  tenant  for  life  an  estate  not  within  their  special  Act,  and 
to  procure  an  Act  enabling  him  to  convey  the  fee,  whicli 
they  failed  to  do,  they  were  ordered  to  pay  the  entire 
purchase-money  into  Court  upon  his  conveying  his  life 
estate  (li). 

And  a  purchaser  has  not  been  allowed  to  resist  specific 
performance  on  the  ground  that  the  estate  having  been  sold 
with  what  was  represented  in  general  terms  as  an  unlindted 
right  of  common,  the  same  proves  to  be  a  right  of  connnon 
only  for  sheep  (0 ;  or  on  the  ground  of  the  estate  being 
sul:)ject  to  quit-rents  or  rent-charges  of  small  amount  (/.•);  or 
of  a  slight  misdescription  of  the  vendor's  interest  on  a  sale  of 
leasehold  (/),  or  (j^uit-rents  {m),  or  a  want  of  title  to  imma- 
terial (n)  portions  of  the  estate. 

So,  where  on  the  sale  of  140  acres,  the  particulars  stated 
that  about  32  acres  were  titlie-free,  and  no  evidence  of 
exemption  could  be  produced.  Lord  Eldon  held  that  the 
right  to  the  tithe  of  this  part  of  the  property  could  not  be 
considered  the  inducement  to  the   purchase;   and  decreed 


{</)  See  Calcraft  v.  Hoehv.d;  1  Ves. 
jun.  221. 

(/()  JIuules  V.  Eastern  Counties  B. 
Co.,  3  De  G.  &  S.  743  ;  1  De  G.  M. 
&  G.  737  ;  5  H.  L.  C.  331. 

(/)  Uov-Jeind  v.  Norris,  1  Cox,  59  ; 
but  suppose  the  knowni  object  of  the 
purchaser  in  buying  had  been  to 
breed  horned  cattle  or  horses  ? 

{k)  See  Eseledle  v.  Stephenson,  1 
Sim.  &  St.  122  ;  Portman  v.  Mill,  1 
lluKs.  &  M.  696  ;  Wood  v.  Bcrnal,  19 
Ves.  221  ;  Prcmlciyast  v.  Eijre,  2 
Hog.  81,  9-1,  and  see  Lord  St.  Leon- 
ards' remarks  (V.  &  P.  313),  dis- 
approving of  the  decision  in  Hoirland 
V.  Norris,  uhi  supra,  that  a  tithe 
rent-charge  of  HI.  per  annum  was  a 
matter   for   compensation.     As   to  a 


misstatement  of  the  amount  of 
ground  rent  on  the  sale  of  a  lease,  see 
Pope  V.  GarUmel,  4  Y.  &  C.  394.  It 
may  be  remarked  that,  in  the  absence 
of  any  statement  on  the  suliject,  the 
existence  of  a  tithe-commutation  rent- 
charge,  or  of  tithe,  must  be  presumed, 
and  is  no  objection  to  the  tithe,  nor 
ground  for  claiming  compensation  ; 
see  Sug.  322. 

[I)  See  cases  cited  siqyra,  p.  1074  ; 
but  see  also  Forrcr  v.  Xash,  35  Bcav. 
167. 

(in)  Ci'thhert  v.  Baler,  Sug.  313. 

(»)  M'Qacen  v.  Fetrrj^uhar,  11  Ves. 
467  ;  Poiri/cr  v.  BrijJd,  13  Pri.  698, 
704  ;  SHp-f>,  p.  1074  ;  Sieimrt  v.  Mar- 
(lids  Conynr/ham,  1  Ir.  Ch.  K.  573. 
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spocillc  poiiunnanco  Avitli  an  a1)ate]iiL'iit  {(>).  So,  ^vlu•^c  tlic  Uliap.  win. 
purchaser's  agent  having  by  letter  agreed  to  purchase  an  ^^"':'*' *''' _  . 
estate,  consisting  of  a  house  and  nineteen  acres  of  land,  twehe 
of  which  were  occupied  hy  the  house,  oilices,  garden,  and 
pleasure  grounds — no  nienti(^n  being  made  of  tithes — and  on 
a  more  formal  contract  being  prepared,  the  great  titlies  were 
inserted  by  the  purchaser's  solicitor,  but  without  any 
increase  of  price  or  further  treaty  on  the  subject,  and  no 
title  could  be  made  to  the  tithes,  Sir  J.  Leach  lieM  that  the 
tithe  could  have  formed  no  part  of  the  inducement  to  the 
contract,  and  decreed  specific  performance  with  an  abate- 
ment (the  same  having  been  offered  by  the  A'endor  {p)  ). 

Upon  the  last  case,  we  may,  however,  remark,  that  tlie 
purchaser's  agent  appears  to  have  actually  entered  by  letter 
into  a  binding  agreement  to  purchase  sidject  to  the  tithe. 
It  may  also  be  observed  that  a  liability  to  the  render  of 
tithe  in  kind  constitutes  an  objection  of  a  very  different 
character  from  that  Avdiich  arises  from  the  existence  of  a 
mere  pecuniary  liability  of  defined  amount. 

So,  the  circumstance  of  the  estate  being  suliject  to  a  foot-  existence  of 
way  over  and  round  it,  has  been  held  to  be  no  defence  to  a 
suit  for  specific  performance  ;  its  existence  being  patent,  and 
the  purchaser  having  made  no  incpiiry  on  the  subject  (q). 
But  the  decision  has  not  been  generally  approved  (/•) :  and 
the  Courts  would  probably  upon  slight  grounds  come  to  a 
difierent  decision  in  any  case  where  an  estate  was  subject  to 
a  right  of  way  which  materially  afi'ected  its  enjoyment. 

As  to  the  5th  of  the  above  hcads.--The  amount  of  the  5th— Matterd 

relating  to 

consideration   to  be  paid  may  be  a  ground  of  defence  by  consiJcration. 

(u)  Biitcls  V.  Lord  JwlcLhij,  2  S\v.  erected  over  an    open    gateway  was 

222.  hckl  to  be  notice  that  a  right  of  way 

(p)  Smith  \.  ToJclicr, -iWwss.  dO'2.  through  it  waa    reserved;    and    ihlc 

(5)   Oldjldd  or  Botdcs  V.  Hound,  5  siqn-O.. 
Ves.  508  ;    and  .see  IJaiics  v.  Sear,  (r)    See    Sng.    328 ;    bnt  see   aho 

L.  R.  7  Eq.  429,  where  the  fact  of  a  contra,  Martin  v.   Cvtdr,  Z  J.   &   L. 

house  on  a  building  estate  only  par-  506. 
tially    cuvurcd     with     houses,    being 
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Ina(le<[uacy 
of,  when  a 
vendoi-'s 
defence. 


Chap.  XVIII.   either  party  :  and  its  inadeqimc}^,  or  excess,  will,  of  course, 

— .  "be  deterniinc'd  with  reference  to  matters  as  existing  at  the 

date  of  the  contract,  irrespectively  of  subsequent  'events  (.s'). 
Inadequac}'  of  consideration  is  not,  however,  a  defence  avail- 
able to  the  vendor  of  an  estate  in  possession  (/),  unless  it  can 
be  shown  to  have  originated  in  fraud,  surprise,  or  mis- 
representation (whether  Avilful  or  not  (^O  ),  or  improper 
concealment  on  the  part  of  the  purchaser  (x),  or  in 
advantage  taken  of  the  distress  of  the  vendor  (i/),  or  ac- 
cording to  Lord  Eldon,  "unless  the  inadequacy  of  price 
is  such  as  shocks  the  conscience,  and  amounts  in  itself 
to  conclusive  and  decisive  evidence  of  fraud  in  the  transac- 
tion "  (.'); — but  this  d  i ct iciu  xs'owld  proljal-ly  at  the  present 
day  be  hardly  sustained  in  its  full  extent  {<(); — or  unless  the 
vendor  be  a  trustee  for  sale  (h) :  but  even  in  the  case  of 
a  trustee  the  Court  will  enforce  against  him  an  agreement 
to  sell  at  a  fair  specified  price,  although  a  much  larger  sum 
may  have  been  subsequently  offered  and  accepted  (c). 


On  sale  of  a 
reversionary 
interest  : 


The  distinction  which  for  a  long  time  existed  between  the 
purchase  of  an  interest  in  possession,  and  of  a  reversionar}- 
interest,  as  respects  mere  inadequacy  of  price  being  an  avail- 
able defence  for  the  vendor,  has,  as  we  have  already  seen  (</), 
been  removed  by  a  recent  Statute ;  which  provides  that  no 
purchase   made   bond  fide,   and   without   fraud   or   unfiiir 


(s;  See  Sug.  273;  Poole  v.  S/urgoId, 
2  Bro.  C.  C.  118,  119  ;  Coles  v.  Tre- 
coth'tcl;  9  Ves.  216  ;  Hu-pra,  p.  I'A. 

(0  Coles  V.  Trccothid;  9  Ves.  24 G  ; 
Burrou-es  v.  Lod;  10  Ves.  470  ;  Loi'-. 
ther  V.  Loicthcr,  1-3  Ves.  103  ;  BortU 
V.  Dann,  2  Ha.  4.50, 

(?()  1  Mad.  81  ;  Breahii  v.  Collins, 
You.  317  ;  and  see  next  note. 

(r)  See  cases  cited  in  n.  {t)  ;  also 
White  V.  Damon,  7  Ves.  30  ;  Wmtern 
V.  Ihissell,  3  Ves.  &  B.  187  ;  Deane  v. 
liastron,  1  Anst.  64 ;  Cadman  v. 
Horner,  \%  Ves.  1 0 ;  Turner  v.  Harvey, 
Jac.  169  ;  Tla?/  v.  Stuhhs,  1  Mad.  80  ; 
Lul-ey  V,  O'Donnel,  2  Sch.  &  L.  471  ; 
Sug.  274 ;    and  see  Ch.  TIL,  sniyrd. 


See  too,  Fald-c  v.  Orai/,  4  Drew.  651, 
where  the  Coiirt  refused  specific  per- 
formance of  a  contract  to  sell  articles 
of  rertu,  on  the  ground  that  the  jjur- 
chaser  was  well  acq\iainted  with  their 
value,  while  the  vendor  wa^  wliolly 
ignorant  of  it. 

(y)  See  Martin  v.  Mitchell,  2  Jac. 
&  W.  413,  424  ;  et  vide  nuprci,  p.  747. 

(r)  9  Ves.  24G  ;  and  see  Jac.  282. 

(«)  See  Sug.  275  ;  Vipers  v.  Pile, 
8  CI.  &  F.  645, 

(h)  Goodtrin  V.  Fielding,  4  De  G. 
M.  &  G.  90. 

(r)  s.  a 

(d)  Vide  si'prd,  p.  7.o6. 
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iloaliiii^-,  of  any  iwcrsionary  iiitcivst    in    ivril   oi'   poisonal   fhap.  XVlii. 

estato,  is  for  tlic  future  to  l»o  opened,  or  set  aside,  nieivlv  on        ''^''^'^'  "• 

tlie  ground  of  undervalue  (r).  l^ut  as  in  tlie  case  of  an 
interest  in  possession,  so  a  forUori  in  the  case  of  a  rever- 
sionary interest,  if  the  vahie  is  capalih'  of  estimation,  and 
the  price  paid  is  so  grossly  inadequate  as  to  he  in  itself 
evidence  of  fraud,  this  may  be  a  sufficient  defence  to  the 
purchaser's  suit  foi-  specific  performance.  And  a  degree  of 
inadequacy  whieli  would  Ih:  insufficient  to  induce  tlie  Coint 
to  interfere  and  set  aside  an  executed  contract  may  1)e  a 
valid  defence  in  a  suit  for  specific  performance  (_/") ;  especially 
if  the  contract  has  not  been  acted  on,  or  attempted  to  be 
enforced,  until  the  reversion  has  fallen  int(t  possession  ([/). 

The  fact  of  the  sale  being  by  auction,  although  not  aljso-  Salel.y 
lutely    conclusive  (h),    much    increases    the    difticultv    of  '^,  "'*' 

''^  ^   '"  -^  Kale  (.f  un- 

showing  fraudulent  inadequacy  (i) ;  ami  the  fact  of  neither  ai^cirtaiiRMi 

party  being  aware  of  the  value  of  the  estate  at  the  time  of 

the  contract,  seems  to  reduce  the  chance  of  succeeding  in 

such  a  defence  to  a  minimum ;  as  in  a  case  "svhere  a  person 

sold,  for  what  proved  to  be  one-tenth  only  (»f  its  real  \alue, 

the    allotment  to  which  ho    mio-ht  be    entitled  under    an 

expected  Inclosure  Award  (/). 

It  is  laid    down  l)y  Lord    St.  Leonards  (/),  that    "if an  rnnsiJcratiou 
uncertain  consideration  (as  a  life  annuity)  be  given  for  an  i„  amount- 
estate,  and  the  contract  be  executory,  Eriuit}-,  it  seems,  will  ^^ l^'^'''^'" 
enter  into  the  adequacy  of  the  consideration."     However,  in  inadf-inacy 

thereliy 

a  case  (m)  before  Sir  J.  Wigram,  V.-C*.,  his  Honor,  in  deciding  excludl-il. 
that  an  inadequacy  of  seven  or  aight  per  cent,  was  insufli- 

(()  31  Vict.  c.  4;  and  see  MiUcr  v.  Noel,  5  Ma<ll.  HO  :  JJ'OxIl  v.  Dunn, 

Cool;  L.  R.  10  Eq.  641.  2  Ha.  450. 

(/)  See  JtijJe  v.  Simiddh,  M'Clel.  {k)  Anon.,  cite.l  6  Ves.  21  ;  and  Kce 

.'519;    Playford   v,  Phti/ford,   4    Ha.  A'/j/y/,^  v.  ilAfyW/'x^/Zx,  11  Beav.  322  ; 

f,i6  ;   Vojers  v.  P'lhe,  8  CI.  &  F.  04"..  affirmed,  2  Mac.  &  G.  10. 

{())  Phii/ford  V.  Phqiford,  uhl  siqm),  (/)  Sug.  273  ;  citing  Pojte  v.  /i.«</.<, 

(h)  Co/Id  V.    WooU((ston,Z  Bro.  (.'.  1  Bro.  P.  C.  370  ;  Mortimer  \.C<ipp,r, 

C.  228.  1   Bro.  C.   C   15G  ;    and  Jarhoii   v. 

(/)  White  V.  D'lmoti,  7  Ves.  30,  35  ;  Ltrer,  3  Bro.  C.  C.  G05. 

JJr  parte  Latham,  Ibid.  3;",  n. ;  Ord  v  (/«)  Boner  v.  Cooper,  2  IT.a.  408. 


vol..  II, 
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Chap.  XVIII.  clent  as  a   defence,  made  observations  indicating  a  doubt 
_  whether  the  older  cases  are  to  be  regarded  as  authorities  ; 

they  having  been  decided  before  the  modern  rule  of 
treating  inadequacy  of  price  in  contracts  for  tlic  purchase  of 
interests  in  possession  as  nothing  more  than  an  ingredient 
in  evidence,  was  perfectly  established  :  at  any  rate  the 
circumstance  of  the  contingency  having  turned  out 
unfavourably  to  the  vendor,  is  no  ground  of  defence  {n). 

But  although,  in  sales  of  property  in  consideration  of  a 
life  annuity,  the  Court  will  decree  specific  performance  not- 
withstanding the  death  of  the  annuitant,  it  will  inquire  with 
some  jealousy  as  to  the  fairness  of  the  transaction,  and 
require  a  clear  case  for  specific  performance  under  such 
circumstances  (o). 

Failure  of  We  havo  already  seen  that  where  tlie  estate  is  sold  fjr  a 

consideration,    Contingent  consideration,  e.  (j.,  a  life  annuity,  the  occurrence 

ia  general         ^^  ^j^^  contiuofencv  which  determines  the  consideration,  is,  in 
no  defence,  o        ^ 

general,  no  defence  to  the  purchaser's  suit  for  specific  per- 
formance (/)). 


Excess  of 
pm'chase- 
money,  when 
a  purchaser's 
defence, 


So,  on  the  other  hand  it  has  been  held  that  the  mere 
excessive  {q)  amount  of  the  purchase-money  (even  although 
not  attributable  to  fraud,  misrepresentation,  or  concealment 
on  the  part  of  the  vendor  (/'),  is  a  defence  available  to  a 
purchaser  («) :  and  Lord  St.  Leonards  remarks  that  "  few 
contracts  can  be  enforced  in  Eipiity  where  the  price  is 
unreasonable,  because  contracts  are  not  often  strictly 
observed  by  either  party :  and  if  an  unreasonable  contract 
be  not  performed  hj  the  vendor,  according  to  the  letter  in 

(ra)  Coles  V.  Trecothld;  9  Ves.  2iG  ; 
Keaney  v.  Wexham,  6  Madd.  355. 

(o)  Per  Lord  Cottenliam,  C,  in 
Dalies  V.  Cooxjcv,  5  Myl.  &  C.  2/9  ; 
and  see  Valentine  v.  Dickenson,  7  Jur. 
N.  S.  857  ;  Baker  v.  Monl;  10  Jur. 
N.  S.  691. 

(p)  Sxipi-d,  p.  250,  et  ride  p.  1081. 

(q)  At  the  date  of  the  contract ; 
see  Poole  v.  Nierrjold,  2  Bro.  C    C, 


110. 

(/•)  Which,  if  proved,  would  of 
course  be  a  bar  to  specific  perfonn- 
ance  ;  Buxton  v.  Liister,  3  Atk.  38(3 ; 
Shirleij  V.  Stratton,  1  Bro.  C.  C.  440. 

(s)  Day  V.  NcKnian,  cited  10  Ves. 
300  ;  Squire  v.  BaJcer,  5  Vin.  Ab. 
549  ;  Abbott  V.  Sirordcr,  4  De  G.  &  «. 
US, 
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every  respect,  Equity  Avill  not  coinpfl   a  poifonnance    in  Chap,  xviii. 

specie  "  (f). 


Sect.  1». 


It  is,  however,  RuLniitted,  that  such  a  (k-fi.-nco  ])y  a  pui--  Rcmfiikh  ..n 
chaser  deserves  but  little  favour  in  a  ( 'ourt  of  K(|uity.  TIki  v  ^'"''  ''"'''•""■■• 
is  a  great  difference  between  proofs  of  inad('(|uacy  and  of 
excess  of  price.  Inade(|uaey  can  be  ascertained  b\-  rcfd'enct! 
to  an  extrinsic  standard :  viz.,  the  general  market  value  of 
similar  property;  and  there  is  no  difficulty  in  comparing 
money  with  money  :  but  the  Court  when  required  to  pro- 
nounce a  price  excessive,  is  calletl  upon  to  do  wiiat  if  has, 
apparently,  no  satisfactory  means  of  doing  :  vi-:.,  to  determine 
what  represents  the  money  value,  to  a  specified  individual, 
of  a  specified  estate.  There  is  no  extrinsic  standard  by 
which  such  value  can  be  cei'tainly  determined.  Tlic  mere 
fact  of  the  contract  having  been  entered  into,  knowingly 
and  hand  fide,  may,  it  is  conceived,  be  not  unreasonaltly 
considered  in  itself  to  determine  the  real  value  of  the  estate, 
to  the  purchaser,  at  tlie  time  of  the  contract :  whatever  may 
be  its  value  to  third  persons,  and  however  nnich  its  value  to 
the  purchaser  himself  may  have  been  altered  by  subsequent 
events  (h). 

Where  the  subject-matter  of  the  contract  is  property  of  a   Whcie  tho 
speculative  description,  as,  ('./y.,  amine,  wlii el i  may  or  may  !,'l,'Siui.'" " 

not    turn    out    profitable,   the    excessive    amount   of    the  valuo,  aa  r.y.,  a 
■■•  mine. 

purchase-money  can  seldom  be  an  a\'ailable  defence  to 
the  purchaser  (')  :  and  it  may  be  doubted  whether  the 
Court  ought  in  any  case,  on  the  mere  ground  of  the 
hardship  of  the  1)argain,  to  witliliold  relief  from  the  vendor, 
if  the  circumstances,  which  are  relied  on  as  constituting  the 
hardship,  may  be  supposed  to  lia%e  been  present  to  the 
mind  of  the  defendant,  at  the  time  of  his  entering  into  the 
contract  (y). 

U)  Sug.  273.  colliery,  which  proved  to  be  wortli- 

(u)  See  Adams  V.  Weave,  1   Bro.  C.       less,  for  1400/.,  was  forced    on    tlio 

C.  567  ;  CockeU  v.    Tayluv,  15  Bcav.       purchaser;    /.'(Wycv/y  v.  <S'/if»/</,  Kay, 

11.';.  «2"- 

{x)  See  IlaijKood  v.  Cope,  25  Beav.  (//)  See  WiU  v.  London- and  Ports- 

1 10  ;  where  a  contract  to  purdiast'  a        month  /.'.  C''.,  9  Ha.  MO  ;  revei-si-.l,  1 

I.  l2 
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Chap.  XV III. 
Sect.  9. 


Purchase 
connected 
with  loan. 


Wliovo  a  contract  f<M-  purchase  is  complicated  with,  and 
forms  a  suljordinate  part  of  an  agreement  for,  a  loan  to  the 
purchaser,  the  latter  has  evidently  a  ground  of  defence 
which  doe.s  not  exist  in  ordinary  cases  (z). 

Future  con-  Where  the  consideration  moving  from  one  party  to  the 

whicWnnot    contract,  consists  of  something  to  be  done  at  a  future  time, 

be  enforcc.l      ^^^^j  wliicli  the  Court  could  not  enforce,  it  will  not  decree 

specific  performance  against  the  other  party  ('O- 


When  price 
fixed  by 
valuation. 


\Yhen  the  price  is  to  be  fixed  by  valuation  or  arbitra- 
tion (h),  the  decision  of  the  valuer,  arbitrators,  or  umpire 
is  generally  conclusive  on  the  question  of  value  (c)  ;  and, 
in  the  absence  of  fraud  or  mistake,  the  Court  will  not 
interpose  on  the  mere  ground  that  the  price  awarded  is 
exorbitant  (d) ;  but  the  misljehaviour,  or  mere  negligence, 
of  the  valuers  may  aftbrd  grounds  for  the  Court's  refusal 
to  enforce  a  contract  (c)  which  is  not  regarded  with  much 
favour  (/). 

Cth— Con-  As  to  the  sixth  of  the  above  heads:   comprising  those 

Jiahitfff  after  grounds  of  defence  which  consist  of  matters  relating  to  the 

contract-^  conduct  of  the  plaintiff"  subsequent  to  the  contract :  these 

defence.  j^^^ay  be  Conveniently  treated  of  w^ith  reference  to — • 


■Release  of, 
waiver  of, 
or  delay  to 
enforce  the 
contract. 

Conduct  of 
plaintiff. 


1st.  Cases,  where  the  defence  is,  that  the  plaintiff  (whether 
vendor  or  purchaser)  has  released,  expressly  waived,  or  im- 
properly delayed  to  enforce,  his  rights  under  the  contract. 


2ndly.  Cases,  where  the  defe 
l)y  his  conduct,  in  respect  of 
other  party,  forfeited  his  rights 

De  G.  M.  &  a.  521  ;  Jlawkes  v.  L\  V. 
R  Co.,  1  De  a  M.  &  G.  754  ;  5  H.  L. 
Ca.  331  ;  and  see  judgment  in  Ii!d[/- 
ivaij  V.  Sneyil,  Kay,  635. 

(i)  C'ocl-ell  V.  Ta;/hr,  15  Beav.  103. 

(«)  Wnrin;y  v.  Manchester,  dr.,  R.  Co., 
7  Ha.  492 ;  Bhirhit  v.  Bntea,  L.  \\.  1 
Ch.  Ap.  117. 

{li)  As  to  ascertaining  the  price  by 


nee  is,  that  the  plaintiff  has, 
the  estate,  or  towards  the 
under  the  contract. 

arbitration,  ride  supra,  p.  221. 

(c)  Belclder  v.  Reynolds,  2  Ken.  \>i. 
2,  87,  91  ;  Emery  v.  Wase,  5  Ve.«. 
846  ;  8  Ves.  505,  517. 

(d)  Collier  v.  Mason,  25  Beav,  200. 

(e)  S.  C,  et  ride  supra,  p.  221, 
Jufds  V.  WlUlams,  4  De  G.  M.  &  G. 
074. 

(/)  See  5  Vcs  840. 


AS  TO   SPECIFIC   PERFORMANc  K.  ION.") 

oi'dly.  Cases,  wlierc    the    delciicc    is,    Uuit    tlio    plaiiitill'  ciuip.  XVIII. 

(wliothcr  the  vendor  or  purchaser)  has  ah-eady  chosen  his  .   ' 

remedy,  and  obtained  satisfaction   for  the  ulk-Lied  l)r(.'uch  ^-'^^^-i'""  "f 

of  contract.  ^"f  '>".'!k;1i  of 

cojitract. 

As  to  the  first  class  of  cases. — An  actual  release  hy  dee<l,  Rck-iwc, 

•HP  1        waiver  of, 

or  a  mere  written  waiver  of  the  contract,  will,  ot  course,  be  or  (kluv  to 
a  j^ood  defence  in  E(|uity  :  so  will  a  mere  parol  waiver  {(j) ;  |;"ntr!'^)!t. '" 
"  hut  such  a  defence  must  he  established  with  tlie  greatest 
clearness  and  precision  ;  an<l  the  circumstances  of  waiver 
and  abandonment  must  amount  to  a  total  dissolution  of 
the  contract,  placing  the  parties  in  the  same  situation  in 
which  they  stood  before  the  agreement  was  entered 
into"  ill):  and  Lord  St.  Leonards  ivmai'ks,  that  "the 
Court  will  look  at  the  evidence  with  great  jealou,sy  "  (/)  : 
and  has  held,  judicially,  that  there  must  be  as  clear 
evidence  of  the  waiver  as  of  the  existence  of  a  contract  {k) 
and  the  abandonment  of  the  contract  by  one  of  several 
purchasers  is  no  defence  to  a  suit  by  his  co-purchasers  (/). 
Whether  a  parol  waiver  of  a  written  contract  was  a 
sufficient  defence  at  Law,  was  at  one  time  considered 
doubtful ;  but  now,  as  we  have  seen,  mere  eipiitable 
defences  may  be  made  available  at  Law  ()/«). 

We  have  already  considered  {n)  how  far  time  is  in  Equity  What  .1.  lay 

r.    1  .  1  1  1  1  J"  filing  a  liill 

ol  the  essence  of  the  contract :  eN'en,  Jiowever,  where  a  dear  ^  .^.a-ucc. 
right  has  existed  to  enforce  the  contract,  such  right  ma}-  be 
lost  by  delay  in  resorting  to  the  Court;  e.(j.,  an  unexplained 
delay  of  seven  years  (o),  in  another  of  six  years  {p),  and,  in 

{'j)  See  PUcairn  v.  O'jhournc,  2  Ves.  (m)  As  to  effect  at  I>aw  «.f  a  parol 

S.  376  ;  Morris  v.  Timmins,  1  Bcav.  variation  of    a  written  contract,  see 

411  ;  Dawson  v.  Yates,  lb.  301.  y^ble  v.   Ward,  L.  K.  1  Exch.  117  ; 

(h)  Per  Lord  Lyndhurst,  in  ]loiin-  L.  E.  2  E.xch.  135. 

son  V.  Paf/e,  3  lluss  114,   119  ;  and  («)   Siqyrd,  Ch.   X.,  and    a.s    to   a 

see  Price  v.  Dyer,  17  Ves.  364.  mere  option  of  imrchase,  vide  suprd, 

(0  Sug.  168.  p.  208. 

(k)  Carolan  v.  Bruhaxon,  3  J.  &  L.  (o)  Miltmrd  v.   Earl  of  Tlianif,  3 

200  ;  as  to  the  alteration  of  an  aj^^ree-  Yes.  720,  n. ;  and  see  South  E.  II.  Co. 

ment    by    either   party,    vide   si'frd,  v.  Knott,  10  Ha.  122. 

p.  236.  W)  lliirrir.ijton  v.    Wludcr,  i  Ves. 

(/)  Hood  V.  Pinrn,  1  C.  r.  C,  N.  0S6. 
11.  280. 
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AS  TO  SPECIFIC   PERFORMANCE. 


Chap.  XVIII.  another  case  of  four  years  and   eight  months  {q),  and  m 


Sect.  9 


Less  time 
allowed  where 
there  is  a  re- 
fusal ti  I  per- 
form the 
contract. 


another  of  three  years  (r),  in  filing  the  bill,  has  in  itself  been 
considered  a  siitficient  answer  to  the  suit.  Where  the  bill 
was  filed  within  fourteen  months  after  a  correspondence 
upon  objections  to  the  title  had  ceased,  by  the  defendants 
returning  no  answer  to  the  last  letter  which  called  for 
a  distinct  answer  and  threatened  to  file  a  l)ill,  specific 
performance  Avas  decreed:  the  Court  obser\fing,  that  one 
could  easily  imagine  that  circumstances  might  have  hap- 
pened Avhich  would  have  made  it  peevish  to  file  the  bill 
immediately  (•?). 

Less  time,  however,  will  in  general  be  allowed  when  the 
defendant  has  expressly  refused,  than  when  he  merely  tacitly 
neglects,  to  perform  the  agreement  {t) :  in  cases  of  the 
former  description,  periods  of  delay,  varying  from  two  years 
and  a  half  (^0  to  twelve  months  (./'),  have  been  held  sufficient 
to  Imr  the  relief  {y):  it  does  not,  however,  appear,  that  time 
Avill  run  against  the  plaintiff'  so  long  as  the  question  of  com- 
pletion remains  under  discussion  {z) :  or  while  he  is 
substantially  in  possession  of  the  benefit  contracted  for  ((() : 
as  e.g.,  Avhere  under  a  contract  for  a  lease,  possession  was 
taken,  and  rent  paid  for  several  years  (6). 

i)c'iv;/K( /.')/'.■*,     13     Ve 


22.5. 

()•)  Firth  V.  Grccnv:ood,  1  Jur.  N.  S. 
866,  V.-C.  "Wood. 

(.■>■)  Marquis  of  Hertford  v.  Boorc, 
5  Vcs.  719, 

{I)  See  JIdjjKO'xl  V.  Cope,  2o  Bcav. 
140,  150. 

(«)  Stewart  V,  Smith,  6  Ha.  222,  n.; 
and  see  Bads  v.  Willunns,  4  De  G. 
M.  &  G.  674. 

(x)  Watson  v.  /.'(/(/,  1  llu.ss.  &  M. 
236. 

(»/)  See  IlcapJ'U  v.  /////,  2  Sim.  & 
St.  29,  about  two  year.s'  delay;  Waller 
V.  Jeffrey.^,  1  Ha.  311,  two  years; 
i^'oitthcomb  V.  Bishop  of  Exeter,  6  Ha. 
213,  nineteen  months  ;  Moore  v.  Mar- 
rahee,  L.  11.  1  Ch.  Ap.  217,  five  years. 

(-)  See  Southcomb  v.  Bishop)  of 
Exeter,   6    Ha,   213 ;    and  Moxhaji  v. 


Iiuhrv:ieh.  11  Jur.  837,  Avhere  a  cor- 
respondence upon  the  shape  of  the 
conveyance  was  carried  on  at  con- 
siderable intervals  for  nearly  four 
3'ears ;  and  see  Gee  v.  Pcarse,  2  De 
G.  &  S.  325,  346,  where  V.-C.  K,  B, 
remarked  that  a  purchaser  not  ready 
with  the  price  according  to  the  con- 
tract, ought  to  show  a  very  special 
case  for  the  interference  of  the  Court 
against  the  vendor.  See  too,  Colhy 
v.  Gadsden,  34  Beav,  416. 

(rt)  Clarice  v.  Moore,  1  J.  &  L. 
723  ;  and  see  Ilersey  v,  GiUett,  18 
Beav,  174.  But  delay  will  be  mate- 
rial on  the  question  of  costs  :  see 
Burle  V.  Smyth,  3  J.  &  L.  193  ;  Fleet- 
wood V.  Green,  15  Ves.  594  ;  Kimj  v. 
Kinrj,  1  My.  &  Ke.  442. 

{h)  Sharp  v.  MWl'jnn,  22  Beav. 
G06. 


AS   TO   SPECIFIC   rEIlFORMA^X'E.  lO,S7 

The  modern  tendency  of  the  Court,  however,  has  hoen  Chap,  xviii. 

,     .  ,    .  •ill  iSc'Cl.   'J. 

to  rc(|inre  the  plaiutiir  to  he  }»roiiipt  in  sefKiiiL;-  liifs  equitalde 

remedy  (c) :  and  relief  will  he  more  readily  refused  on  tlie  i^,,'^,'^"^! 

ground  of  delay  if  the  contract  were  originally  (</),  or  have  ^^^^^^  ^  ^ 

by  subsequent  events  become  (c),  a  hard  one :  or  if  he  liave 

acted  vexatiously  (J'),  or  ha\'e  entered  into  tlie  eonti'aet  uitli- 

out  present  means  of  performing  it  {(j) :  or  where  the  matter 

has  not  merely  slept,  but  the  defendant  has  actually  refused 

to  complete  (/<) ;  or  where  the  plaintitl"  has  acted  in  reference 

to  the  estate  in  a  manner  inconsistent  Avith  the  existence  of 

the  contract  (/) ;   or  where  the  property  is  of  fluctuating 

value  (A).     In  the  case  of  an  agreement  for  a  lease,  it  could 

be  onl}^  under  very  special  circumstances,  if  at  all,  that  the 

Court  would  enforce  specific  performance  after  the  stipulated 

term  had  expired  (/). 

As  to  the  second  class  of  cases.— We  have  already  seen  Wa^tc  of 

estate,  wlioii 

that  any  act  l)y  the  vendor— c.  [/.,  the  felling  of  ornamental  a  ckftucc ; 
timber — which  prevents  his  giving  to  the  purchaser  that 
which  was  substantially  the  subject-matter  of  the  contract, 
will  be  a  defence  to  his  suit  for  specific  performance  (r/t) ; 
but  that  he  may,  in  due  course  of  husbandry,  cut  coppice, 
and  get  in  crops,  accounting  to  the  purchaser  for  the  net 
profits  received  subsequently  to  the  time  at  which  according 
to  the  contract  they  are  to  belong  to  the  purchaser  in  the 
event  of  the  sale  being  completed  (n). 

So,  the  circumstance  of  the  vendor  having  turned   the  ;;[  | j;;^,;;;;;;'' 

(r)  Southcomh  V.  BUhop  of  Kcdcr,  U)  See    Cliamhcrs  v.  Bctl>/,  Beat. 

6   Ha.  213  ;  see  Nunn  v.  TrHscott,  3  488. 

De    G.   &    S.  301  :    and   rarlm    v.  (/)  Poll<ml  v.  Chiyloii,  1  Kay  &  J. 

ThorohJ,  IC  Beav.  59,  62.  4G2  ;  LJoi/d  v.  Willccs,  2  E-i-  11.  1081; 

{(l)  *Vj«-c(,  p.  1052.  Mochryde  v.    Wcehx,  22  Beav.   533  ; 

(c)    See    AUcij    v.     Ikschamps,    13  J/ai/wood    v.    Cojk,  25    Beav.    HO; 

Yes.  225,  230.  AUovay  v.  JJralnc,  26  Beav.  575. 

(/)    See   S2}urrlcr  v.    Jtancod;   4  (')  See  Xe.'iUtt  v.  M;/cr,  1  Sw.  223  ; 

Ve9.  667;  Po2K  V.  Slmjyson,  5  Ves,  Walters  v.  Northern  ^''^f  ^^■^^.'^V,' 

115.  " 


N.  S.  1  ;  5  De  G.  M.  &  G.  629 ;  Ue 
Brassac  v. 
(»i)  Svyn 
[h)  Gmi  V.  Jlomfray,  5  Ves.  818.  (")  /«">/■ 


(.y)  See  Gee  v.  Pcrrsc,  2  De  G.  &       Brassac  v.  Martyn,  11  W.  It.  1020 
g^  34g_  (»i)  Supra,  p.  248. 
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Chap.  XVIII.  purcliaser  out  of  possession  (wliicli  lie  Avas  entitled  to  under 
•  the  contract,  and  had  been  allowed  to  take),  has  heen  held  a 

sufficient  defence  to  the  vendor's  suit  (o). 


rightfully  ill 
possessiou. 


In  the  case  just  cited  tlie  purchaser  had  stipulated  lor 
immediate  possession,  which  was  not  to  lie  deemed  an 
acceptance  of  the  title ;  and  the  decision  has  been  held  not 
to  apply  to  a  case  where  a  purchaser  is,  under  the  common 
condition,  let  into  possession  on  the  day  hxed  for  com- 
pletion, but  pays  no  portion  of  his  purchase-money,  nor  any 
interest  upon  it :  under  such  circumstances  a  vendor  may 
resume  possession — as,  c.  g.,  by  giving  the  tenants  notice  not 
to  pay  rent  to  the  purchasei' — without  shoAving  an  intention 
to  abandon  his  contract,  or  forfeiting  his  light  to  enforce  it(^0. 


Or  iQability 
of  vendor  to 
perform  a 
material 
[stipulation 
under  the 
contract. 


So,  if  the  plaintift'  refuse  or  be  unable  to  perform  a  material 
stipulation  under  the  contract  (5)— as  if  it  had  been  agreed 
that  the  vendor  should  become  tenant  of  the  estate  for  a 
term  of  fourteen  years  at  a  specified  rent,  and  he  become 
insolvent  (r) ;  or  that  he  should  procure  the  unqualified 
witlidrawal  of  a  restrictive  covenant  and  he  fail  to  do  so  (n) 
— this  may  be  a  reason  for  i-efusing  specific  performance 
against  the  purchaser ;  but  this  defence  was  overruled  when 
the  agreement  was  for  merely  a  yearly  tenancy,  and 
especially  as  the  vendor's  end^arrassments  wei'c  known  to 
the  purchaser  (/). 


Or  act  of  So,  where  a  party  in  possession  under  an  agreement  fur  a 

purchaser.        lease,  lias  done  acts  which  Avould,  had  the  lease  been  actually 

granted,  have    clearly  entitled  the  lessor  to  re-enter  fur  a 


{<>)  Kitatrhhi'U  V.  Gnuhcr,  3  Mer., 
Bce  Hi. 

(ji)  Colhij  V.  Gadsdci),  31  Beav.  41 G  ; 
11  Jur.  N.  S.  760. 

{([)  See  Ilunttr  v.  DmiiiJ,  4  Ha. 
433  ;  Counter  v.  Mnr^ilterson,  5  Mmi. 
83.  And  see,  as  to  the  rule  tliat 
"he  who  comes  for  Equity  umst  do 
Equity,"  Uarrison  v.  Keutiinj,  4  Ha. 
1  ;  Gibson  v.   Goldsmkl,  1  Jur.  N.  y. 


1  ;  5  De  G.  M.  &  G.  757. 

(/■)  See  1  Y.  &  C.  228  ;  Xtale  v. 
Muckcn:de,  1  Ke.  473. 

(s)  Reeves  v.  Grceinoich  Tannimj  Co., 

2  H.  &  M.  54. 

(0  Lonl  V.  Stephens,  1  Y.  &  ('. 
2-22,  228  ;  snl.  qu.  whether  tlie  leiigth 
of  tlie  tciuuiey  is  material ;  see  Buy. 
297. 


As   TO   SPKOIFIC   rKUFoUMANCi:. 


lOS!) 


Ibiibiture,  spccilic  puii'oniiaiicc  at  the  suit  of  Die  r.irinrr  will  ciiiiii.  Will. 

be  rel'iised  (a).     And  "where  tliere  is  a  ctjiillict  ui"  eviik'ncc  an  _  _!_    ' 

to  wlietlicr  there  has  been  snch  a  breach  as  will  create  a 

forfeiture,  or  as  to  "wliether  it  lias  been  waived  Ijy  receipt  ol' 

subsequent    rent,    or    othcrAvisc,   the    Court,   in   decreein<^" 

specific  perfurnianco,  will  direct  the  lease  to  bear  date  juior 

to  the  alleged  breach,  so  as  to  give  the  lessor  the  opportunity 

of  proceeding  by  ej(;ctiucnt  or  action  of  covenant :  the  lessee 

being   put  upon   an   undertaking   to   admit,  in   any   such 

action,  that   the  lease  was    executed  v\i  llie   day  it  Itears 

date  (.'■). 

As  to  the  third  class  of  cases. — Tf  the  plaint  III'  has  broiiglit  AcUun 
an  action  at  Law"  and  has  recovered  damages  for  breach  <:)f  ,i;'i','„a,4s'  " 
contract,  he  Avill  be  held  to  have  elected  his  remedy  (,y) :  and  i^-'covcred. 
the  same  rule,   it  is  conceived,  will  apply  when  law  and 
e(|uity  are  administered  concurrently  under  the  Judicature 
Act,  1873. 


(10.)  As  to  tJ((.'  pivvrcd! iKjs  ill  ihe  sa'it ; — viz.,  paijment  of 
pmrltase-moueij  Into  Co u li ;— reference  of  title  and  pro- 
ceedings thereon; — decree  for  plaintiff; — .conveyance; — 
decree  disraissiiKj  hi/ 1. 

Where  the  p\u-chaser  is  in  possession  of  the  estate,  he 
may  {z),  even  before  answer  (a),  be  ordered  upon  motion 
to  pay  the  purchase-money  into  Court.  This  relief,  it  seems, 
will  be  afforded,  when  "  the  possession  by  the  purchaser, 
without  payment  of  the  purehase-munry,  is  contraiy  to  the 


Section  10. 

As  to  the 
j>riiccc(lini,'.'<  i 
the  suit,  &c. 


Purchasir 
in  j><>sses.xiiin. 
when  onlcrcd 
to  pay  ]>nr- 
eliase-nioiK-y 
into  Court. 


{a)  Grer/ori/  v.  Wilson,  9  Ha.  683  ; 
Nunn  V.  Truscott,  3  De  G.  &  S.  304  ; 
LciL-ii  V.  Bond,  18  Beav.  85  ;  and  sec 
llo'jcrs  V.  Tudor,  6  Jur.  N.  S.  692, 
and  oaseji  there  cited. 

{x)  Pain  V.  Coomhs,  3  8ni.  &  G. 
4-19  ;  1  De  G.  &  Jo.  34  ;  Llllic  v. 
Ltrjh,  3  De  G.  &  Jo.  204  ;  Rankin  v. 
Ldil,  2  De  G.  F.  &  Jo.  65  ;  Boijas  v. 
Tudor,  6  Jur.  N.  S.  692  ;  /%»/:  v. 
Fortune,  27  Beav.  393  ;  Morlci/  v. 
fjlavcrin'j,   29  Beav.   87.     A'-  tu  thu 


lessee  not  being  liable  for  brc.oehes 
committed  between  the  date  of  the 
lease  and  the  time  of  its  execution,, 
see  ^haw  v.  Kaj/,  1  Ex.  412  ;  Jcrris 
V.  TcmUnsoii,  1  H.  &  N.  206. 

(//)  See  f<ainler  v.  Fcryuson,  1  Mac. 
&  G.  286  ;  Ornie  v.  BromjlUon,  lU 
Bing.  533,  538. 

(:)  Burrowjhs  v.  (hilhii,  1  Mir.  52. 

((f)  Dixon  V.  Asthy,  1  Mcr.  133  ; 
BlaMn.rn  v.  .S'Mcc,  G  Mad.  69. 
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Chap.  XVIII.  intention  of  the  parties,  or  is  held  according  to  it,  Ijut 
^*'''^-  ^^-  the  purchaser  has  exercised  improper  acts  of  ownership, 
whereby  the  vahie  of  the  property  is  deteriorated;  for 
example,  cutting  timber,  or  selling  the  estate"  (h),  or 
dealing  with  it  in  a  manner  contrary  to  former  usage,  or 
to  the  usual  course  of  husbandry  (c)  ;  so,  in  one  case,  where 
the  purchaser  in  possession  improved  the  property,  but 
changed  the  tenants  (d).  So,  also,  against  a  railway  com- 
pany, who,  without  payment  of  the  purchase-money,  have 
entered  into  possession,  and  used  the  land  taken,  either 
by  agreement,  or  under  their  powers  of  compulsory  pur- 
chase, for  the  purposes  of  their  undertaking  (e). 


Purcbabe 
allowed  to 
elect, — 
either  to  pay 
or  vacate 
possession. 


But,  according  to  Lord  St.  Leonards,  this  relief  will  not  be 
afforded  "  where  the  possession  is  taken  under  the  contract, 
or  is  consistent  with  it,  and  the  purchaser  has  not  dealt 
improperly  with  the  estate"  (/).  This  last  proposition 
nnist,  howeve]-,  be  taken  subject  to  the  folloAving  qualifica- 
tions, viz.,  that  where  a  purchaser  has  been  lovf/  in 
possession,  e.g.,  three  years  (g),  he  will  be  required  either 
to  give  up  (A)  possession,  or  to  pay  in  his  purchase-money 
within  a  short  date,  e.g.,  two  months  (/)  ;  and  this  was 
ordered  in  a  case  Avhere,  according  to  the  agreement,  the 
greater  part  of  the  purchase-money  was  to  remain  on 
morto-ao-e    of    the    estate    for    twelve    montiis    after    the 


{h)  Sng.  230  ;  Dan.  Cli.  Frac.  1012, 
1613  ;  I)i.(on  V.  Astlrt/,  vU  supra ; 
Bonner  v.  Johnston,  1  Mer.  366  ; 
Cvtkr  V.  Himons,  2  Mer.  103,  106  ; 
Bramley  v.  Teal,  3  Mad.  219  ;  but  see 
Gdl  V.  Watson,  ih.  225. 

(r)  Oshorne  v.  Ilarvci/,  1  Y.  &  C. 
C.  C.  116. 

(c/)  Bramley  v.  Teal,  3  Mad.  210. 

(f)  See  Pope  v.  G.  E.  R.  Co.,  L.  Ft. 
3  Eq.  171  ;  Coscns  V.  Bogvor  IL  Co., 
I..  R.  1  Ch.  Ap.  594. 

(/•)  Sug.  231  ;  Gibson  v.  C'arh,  1 
Ves.  &  B.  500  ;  Clarke  v.  BUiott,  1 
Mad.  607  ;  Fox  v.  Bircli,  1  Mer.  105. 

(;j)  Tlndal  V.  Cobliom,  2  Myl.  &  K. 
385  ;   Younf/e  v.  Buvcomhe,  Yon.  275. 


(7t)  Clarh  v.  Wil-wn,  15  Yes.  317  ; 
Morgan  v.  ^lunr,  2  Mer.  138;  Lut 
see  Bruihhav  v.  BraiUlaiw,  2  Mer. 
492 ;  and  CrutcJdci/  v.  Jcrningham, 
Ih.  502,  where  pajTiient  was  required. 
Where  posisession,  having  been  taken 
by  sn  agent  in  mistake,  had  been 
restored,  the  motion  for  payment  was 
refused  ;  Tomlinson  v.  Manchester  and 
Birmingham  B.  Co.,  2  Rail.  Ca.  104. 

(/)  Yoniige  V.  Dnncomhe,  You.  275  ; 
as  to  what  acts  of  improper  owner- 
ship will  deprive  the  jjurchaser  of  the 
option  of  giving  up  possession,  see 
Bo2JC  V.  G.  E.  R.  Co.,  L.  E.  3  Eq. 
171. 
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convc3'ancc  (/•) ;    a   similar  order  was  mailo,  in  a  inudeni   chap,  xviii, 
case,  by  Lord  Langdalc,  altlioUL;;h  the  purchaser  had  taken        '  ^  '     ' 


possession  for  tlie  benefit  ot"  tlie  vendor,  and  expressly 
without  prejudice  to  any  objection  he  might  afterwards 
make  to  tlic  title,  and  had  retained  possession  for  ab(jut 
a  year  and  a  half:  and  although  the  above  proposition  of 
Lord  St.  Leonards  was  cited  in  argument,  his  Lordship 
seemed  to  consider  tliat,  as  a  general  rule,  a  purchaser  could 
not  be  allowed  to  retain  both  the  estate  and  the  money  (/) ; 
but  such  rule  must  evidently  be  snlyect  to  an  exception 
when  his  possession  can  be  referred  to  a  title  prior  to  the 
contract  {rn).  Where  the  corpus  of  the  property  is  being 
enjoyed,  as  in  the  case  of  mines  (n),  or  leaseholds,  this 
furnishes  an  additional  argument  against  the  purchaser. 

Li   one   ease,   where   a  railwaj^   company  was   let   into  Where  con- 

...  tnvct  provides 

possession  under  the  contract,  which  provided  that  if  from  f,,rtlie  <lcl:iy, 
any  cause  whatever,  other  than  the  \endor"s  default,  tlie  JJ|'aj[./'' 
purchase  should  not  be  completed  in  six  months,  the 
purchase-money  should  carry  interest  at  an  increased  rate, 
the  Court,  upon  the  ground  that  the  parties  themselves  had 
specially  provided  for  the  delay,  refused  to  order  payment 
of  the  purchase-money  into  Court,  notwithstanding  that 
tlircc  years  had  elapsed  since  the  date  of  the  contract  (o). 

In  a  case  where,  according  to  the  bill,  there  was  a  parol   (Quantity  of 

,    ,.  ^        ,     ,.,M  -ii  •  •  !•   laii'l  taken 

agreement  tor  sale  at  80/.  per  acre,  with  possession  given  ot   ^^.,,,.„  „„. 
five  acres,  but,  according  to  the  answer,  only  of  three  acres,  |;'j;jjj,"^^j^_ 
a  motion  that  the  purchaser  should  pay  in  the  purchase- 

(k)  Youn(je  V.  Duacomhc,  uh't  supra;  k  B.   500  ;  Sin'dh  v.  Z%<'.  1  ^I-"*''- 

scd  qn.  whether  the  purchaser,  if  tlio  S3  ;  JJootJtbi/  v.  Walka;  ib.  107  ;  and 

point  had  been  pressed  on  the  Coin-t,  Widcham  v.  Evercd,  4  Mad.  Lo. 

would  not  have  been  allowed  to  give  {m)  Bonner    v.   Johnston,  1    M' r. 

his  bond  or  covenant  for  the  amount  366  ;  Frcebody  v.  Pcrrij,  G.  Coop.  91. 

agreed  to  be  left  on  mortgage  ;  and  («)  Buch  v.  Loil'jc,  18  Ves.  450. 

see  the  judgment  in  Clarke  v.  Elliott,  («)  Pryse  v.  Cumbrian  R.  Co.,  L.  K. 

1  Mad.  606,  607.  2  Ch.  Ap.  444  ;  and  compare  Pdl  v. 

{I)  Folder  V.    Ward,   6    Jur.   517  ;  Northampton  and  Banhunj  K  Co.,  ib. 

and  see  Adams  v.  Hcathrotc,  10  Jur.  100  ;  and  see  Capj^s  v.  Koncirh  and 

301,  V.-C.  E. ;  Gibson  v.  C'arkr,!  Ves.  f<paldin'j  R.  Co.,  9  Jur.  N.  S.  635. 
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Chap.  XVIII.  money  for  the  live  acres,  or  else  for  the   three  acres,  was 

Sect.  10.  p        1  /    x 
reiused  (/>). 


Under  .special 
c^rcumstance^5, 
receiver 
appointed 


111  another  case,  wliere  there  was  a  sort  of  mixed  posses- 
sion, the  great  proportion  of  it  being  in  the  purchaser,  but 
tlie  vendor  not  being  entirely  out  of  possession,  and  part 
of  the  purchase-money  was  paid,  but  the  purchaser  was 
in  a  state  of  insolvency,  and  admitted  his  intention  to 
convey  the  estate  to  trustees  for  the  benefit  of  his  creditors, 
the  Court  appointed  a  receiver  (q). 


Where  a  rail- 
way comj)any 
has  entered 
into  posses- 
sion before 
payment  of 
the  purchase- 
money. 


In  a  late  case,  where  a  railway  company,  by  agreement 
with  the  landowner,  entered  into  possession,  and  constructed 
part  of  their  line  over  the  property,  but  made  default  in 
payment  of  a  bond  which  they  had  given  for  the  purchase- 
money,  the  Court  of  Appeal  refused  on  motion  to  restrain 
the  company  from  continuing  in  possession  until  the 
piu'chase-money  was  paid  ;  but  intimated  that  the  land- 
owner might  be  entitled  to  have  a  receiver  appointed,  or 
the  purchase-money  paid  into  Court  (r).  In  a  later  case, 
the  Court,  in  ordering  payment  of  the  purchase-money  into 
Court  by  the  railway  company  gave  leave  to  the  landowner, 
in  the  event  of  its  not  being  so  paid,  to  apply  for  an 
injunction,  or  for  the  appointment  of  a  receiver  (.s) ;  and  it 
appears  to  be  now  well  settled  that  the  vendor  of  land  to 
a  railway  company  has  all  the  remedies  of  an  ordinary 
vendor  for  enforcing  his  lien  for  unpaid  purchase-money, 
even  though  the  line  may  have  been  opened  for  public 
traffic  (t) ;  but  until  the  lien  is  enforced  by  sale,  the  Court 
will  not  restrain  the  company  from  running  trains  over  the 


ip)  Benson  V.  Gladonhurij  Canal 
Co.,  1  C.  r.  C,  N.  11.  350. 

(5)  Hall  V.  Jenhhison,  2  Ves.  &  13. 
125  ;  see  the  judgment,  12(5. 

()•)  Pell  V.  Northampton  and  Ban- 
hnry  n.  Co.,  L.  E.  2  Ch.  Ap.  luO. 
See  too  Manns  v.  Isle  of  Wajld  R. 
Co.,  L.  R.  5  Ch.  Ap.  41  i  ;  reversing 
V.-C.  .1.,  L.  11.  8  E(i.  653  ;  Lurdt  v. 
fitafford  and  I'itoxetcr  It.  Co.,  L.  li. 


13  Eq.  261.  See,  however,  Eaii  St. 
Oirmains  v.  Cr>/stal  ]'(dace  R.  Co., 
L.  E.  11  Eq.  568. 

(.s)  Bishop  of  Wlnrhcster  v.  Mid- 
Hants  Jl,  Co.,  L.  E.  5  Eq.  17. 

{t)  Winy  V.  Tottenham  and  llainp^ 
stead  Junction  R.  Co. ,11.  E.  3  Ch.  Ap. 
710  ;  Walkxr  v.  Ware,  Hadham,  and 
Buntln'jford  R.  Co.,  L.  E.  1  Eq.  195. 
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land  (ii).      Tlu'  licil  (Iocs  not  I'xlciul  to  tln'  lauilowilcr's  costs   Chap.  XVIII. 
of  tlic  arl/itration  liy  uliidi  tlic  price  was  asct'i-tuiiinl  (.r).  '^^  ^"' 

We  may,  in  connection  m  itli  the  present  suliject,  remark 
tliat  tlie  liolder  of  a  railway  (U'licnturc  lias  not  a  speeitie 
charge  on  the  snpertlnous  lands  of  the  company,  or  on  thr 
proceeds  of  sale  thereof,  which  entitles  him  to  have  a  receiver 
appointed  (y). 

Sometimes  an  occnpation  rent  is  set  on  the  estate,  dcdnct-  Or  ocrupati..n 
ing   interest  at  o/.  ix'r  cent,  on  the    deposit  {£) :   wlicre  a  t-siau-. 
yearly  tenant  in  possession  lilcd  a  Mil  chiiming  an  option  to 
purchase,  the  Court  wonld  only  restrain  an  ejectment  liy  the 
landlord  on  the  terms  of  the  tenant  contimiing  to  jiay  the 
rent,  without  prejudice  ("). 

Accordino-   to  the   present  practice,  where  a  vendor   in  v.n.inr 

,    ,,    p  .  ,  o  phiiutiff  ueek- 

possession  has  filed  a  bill  for  specihc  pertormance  ami  to  ing  injunc 
restrain   the   purchaser   from   proceetling   at    Law  for   his  ,,y"^,^l  ^" 
deposit,  an  injvniction  has  in  general  heon  awarded  only  on  pay  in  cleiK«.ii. 
the  terms  of  paying   the   deposit  into   Court ;   unless   his 
retention  of  the  estate  were  the  fault  only  of  the  purchaser ; 
as  where  the  vendor  was  al)le  and  willing  to  make  a  good 
title,  and  the  other  improperly  refused  to  complete  (/»).    But 
as  we  have  already  seen  {c),  when  the  Judicature  Act,  1S7.*^, 
comes  into  operation,  the  equitable  jurisdiction  to  restrain 
proceedings  in  another  Court  will  he  taken  away;  without 
prejudice,  however,  to  the  right  of  any  Court  to  direct  a 
stay  of  proceedings  in  any  cause  or  matter  pemling  before 
it  {d). 

A  purchaser  in  possession,  even  under  the  contract,  but   ^j;jVj'^'^j^'"" 

((()  Munns  V.  Ish  of  Wiyht  It.  Co.,  (z)  Smith  v.  Jadsoii  ami  Lloi/il,  1 

Li/rett  V.  StoJSonl  and  VUoxder  R.Co.,  Mad.  G18. 

lihi  stiprCt.  ("^  ''.'/^■'^  V-  ^'ortliii-iifKl,  1  Beav.  :<1. 

(■x)   Earl   Ferrers   v.   Stafford    ami  (b)  Wijiine  v.  Urifftth,  1  Sim.  k  St. 

I 'ttoxeter  Ii.  Co.,  L.  R  1 3  Eq.  524.  1 47,  1 49. 

(//)   Gardner    v.  London,  Chatham,  (r)  Snprii,  )>.  07-2. 

and  Dover  R.  Co.,  L.  E.  2  Ch.  Ap.  (d)  36  &  37  Vict.  c.  6.5,  soot.  21. 


2<il. 


s\ilj-soot.  f). 
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Chap.  XVIII. 
Sect.  10. 

waste  by 
pui-chaser  in 
possession. 

Against 
exercise  by 
vendor  of 
his  legal 
riLfhts. 


who  has  not  j)aid  his  purchase-money,  may  be  restrained  on 
motion  from  waste  or  destruction  of  the  property ;  e.cj.,  from 
felling  timlicr  {e) :  so  the  vendor  may,  under  special  circum- 
stances, as  where  he  has  given  up  possession  and  received 
part  of  the  purchase-money  (/),  be  restrained  from  conveying 
away  the  legal  estate,  or  contracting  to  re-sell  the  property  (g) : 
but  it  has  been  said  that,  in  general,  in  a  suit  by  the  pur- 
chaser for  specific  pcifoi'mance  he  is  not  entitled  to  restrain 
the  owner  from  dealing  with  his  property ;  as  a  different 
doctrine  would  operate  to  control  the  rights  of  ownersliip, 
although  the  agreement  were  such  as  could  not  be  per- 
formed (Ji).  However,  in  a  modern  case,  the  authority 
of  this  dictum  as  a  general  statement  of  the  law  was  ques- 
tioned ;  and  the  rule  of  the  Court  was  stated  to  be,  that  if 
there  is  a  clear  A^alid  contract  for  sale,  the  Court  will  not 
permit  the  vendor  afterwards  to  transfer  the  legal  estate  to 
a  third  person,  even  although  such  third  person  may  be 
affected  with  notice  of  the  lis  'pendens;  but  where  the 
validity  of  the  contract  is  open  to  question,  or  the  issue 
of  a  suit  for  specific  performance  of  it  is  douljtful,  it  then 
becomes  a  question  of  comparative  convenience  or  incon- 
venience, whether  the  vendor  shall,  or  shall  not,  be  allowed 
to  transfer  the  estate  to  a  third  party  {[).  After  the  relation 
of  vendor  and  purcliaser  has  determined  by  the  execution  of 
the  conveyance,  the  Court  has  no  jurisdiction,  at  the  suit  of 
the  purchaser,  to  restrain  the  vendor  from  interfering  with 
the  property,  as,  e.g.,  by  vexatiously  distraining  on  the 
tenants  (/■). 


On  sale  of  a  In   a   suit  to  enforce   an  agreement  for  sale  of  a  next 

next  presenta* 
tion. 


presentation,  the  vendor  may  be  restrained  from  presenting 


(c)  C'roclford  v.  AJcxandcr,  15  Ves. 
138  ;  vide  sup%  p.  251. 

(/)  >^piff<^^  v.  Spiller,  3  Sw.  556. 

(</)  L'chUff  V.  Baldvnn,  16  Ves. 
267  ;  Curtis  v.  Marquis  of  Bucldwj- 
hrun,  3  Ves.  &  B.  168.  See  Shrtus- 
lury  and  Chester  R.  Co.  v.  Shreicshuri/ 
and  Blnaiu'jKam  11,  Co.,  15  Jur.  518, 
V.-C.  0. 


[h]  Per  Lord  Eldon  in  SpUhr  v. 
Spiller,  uhi  supra;  Turner  v.  Wir/Jit, 
i  Beav.  40  ;  see  Ilairjh  v.  Jagger,  2 
Coll.  231. 

(?■)  Per  Lord  Justice  Turner  in 
Iladley  v,  London  Banh  of  Scotland, 
3  De  G.  Jo.  &  S.  63,  70,  71. 

(/.)  Best  V,  Drale,  11  Ha.  369. 
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any  clerk   not  nominated   ]>y  the  pureliasor ;   and  the    in-  Chap,  xviii. 
junction  has  even  been  extended  so  as  to  restrain  tlie  Jiishon    _l^^i^'^J_ 
from   presenting-,  except  on  the  like  nomination,   or   from 
collating  in  the  event  of  a  hipse  pending  the  suit  (/). 

Wliere  the  question  of  title  is  the  only  one  in  dispute,  the  n.-f.-renpc  «( 
Court,  in  order  to  save  time  (m),  may,  at  the  instance  of  In!lriu°i,fforo 
cither  party,  direct  a  reference  (/?)  of  the  title  upon  motion  ^^'^""o- 
before  tlie  hearing,  or  even,  at  tlie  instance  of  the  plaintiff  (o), 
before  answer  (p) ;  unless  the  defendant's  counsel  can  state  UnlesB  cm. 
that  other  matters  are  in  question  (q);  and  this,  although  oJl^t.mn.t''^ 
the  only  question  of  title  is  one  "which  might  be  conveniently  "^''^''"  ^*^""  "^ 
determined   at   the    hearing   without   a   reference    (/•) ;    or 
although  specilic  performance  be  resisted  upon  the  ground 
that  time  was  of  the  essence  of  the  contract,  and  that  a  irood 
title  was  not  shown  within  the  specified  period  (n):  Init  in 
a  modern  case  where  the  purchaser  in  his  answei-  relied  on 
two  grounds  of  defence,  viz.,  that  the  vendor  could  not  make 
a  good  title,  and  that,  even  if  he  could,  he  had  not  done  so 
within  the  time  specified,  his  motion  for  a  reference  as  to 
title,  without  waiving   his   olijection  as  to  time,  was   dis- 
missed, but  without  costs  (t) ;  and  the  rule  of  the  Court  was 
stated  to  be  that,  unless  the  other  grounds  of  defence  are 
manifestly  frivolous,    a   reference   on   motion  will    not   be 
directed,  at  the  instance  of  either  part}?-.     Such  an  ordei-,  if 
obtained  by  the  plaintiff"  before  answer,  will  not  pr(.'clude 
the  defendant  from  making  any  defence  which  he  thinks 
proper  {v.). 

(?)  NlcJiolsoa  V,  Kiiapp,  9  Sim.  32G;  B.  22 1 ;  Jkniictl  v.  liccs,  1  Kc,  408. 

see  iireenslade  v.  Dare,  17  Beav.  502.  (q)  Matthews  v.  Daiui,  3  Mad.  470. 

(»i)  Borln  V.  JIarcc;/,  9  Jur.  018  ;  (r)  Curling  v.  FUijht,  5  Ha.  248. 

15  Sim.  49.  (■.)   FoxJoivc    v.   Aincoats,   3   Bcav. 

{n)   The  reference  is  now   to    the  490. 

.Tud-e   at  Chambers  ;    see    15  &  10  {t)  Re'ul  v.  Tlte  JJun  J'ulro  \»rlh 

Vict.  c.  80,  ss.  32,  33,  34,  and  40,  and  Del   liey    Uohl   Mining   Co.,  <>    .lur. 

see  Cons.  Ord.  XXXV. ;  Daniell  Ch.  N.  S.  805  ;   and  see  Daniell  Cli.  I'r. 

Pr.  1129,  et  seq.  1129. 

(o)  See  Curlinj    v.   Flight,   5   Ha.  («)   Eniertj   v.    Pickering,  13    Sim. 

247.  583. 

(/))  Bahnanno  v.   Lnin!i>j,  1  Vos.  & 
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Chap.  XVIII, 
Sect.  10. 

Frivolous 
defence. 


May  be 
disposed  of  on 
motion — 
sevible. 


It  is  statc'd  liy  Loi'il  St.  Leonards,  tliat  ''  in  cvoiy  case, 
where  the  answer,  npon   reasons  solid  or  frivolous,  insists 
that  the   agreement  ought  not  to  l^e  executed,   the  Court 
must  .first  dispose  of  the  (piestion  raised"  (.r);  and  according 
to  some  authorities,  such  ({uestion  could  only  be  disposed  of 
upon  the  hearing  (?/).     However,  in  a  case  Avhere  the  ques- 
tion arose  whether  a   defence,  even   although  frivolous,  is 
necessarily  an  answer  to  the  motion,  tSir  J.  Wigram,  V.-C, 
observed,  that  such  had  not  l)een  the  practice,  at  least  since 
the  case  of  Withy  v.  Cottle  (x).     Since  the  decision  in  that 
case,  the  practice  of  the  C^ourt  has  been  to  look  into  the 
answer  for  the  purpose  of  seeing  whether  that  which  the 
defendant  calls  an  objection  to  performing  the  contract  is  an 
open  question.     A  point  raised  by  the  answer  as  an  objection 
othei'  than  to  title,  may  be  so  surrounded  and  governed  by 
authority,  as,  in  fact,  to   create  no   difficulty,  and,  to  be 
in  effect,  fiivolous ;  and  in  that  case  the  Court  does  not 
yield  to  the  objection  by  refusing  the  reference  {<()  :  Ijut  in 
a   case   before   V.-C.    Stuart,    to   which   we   have   already 
referred  {h),  the  Court,  in  refusing  the  purchaser's  motion  for 
a  reference  as  to  title,  did  not  entertain  the  question  whether 
his  other  defence  to  the  vendor's  suit,  vh.,  that  the  title, 
even  if  a  good  one,  had  not   been   deduced  by  the  time 
specified,  was  frivolous  or  not. 


Question  of 
title  con- 
cluded by 
decree. 


A  question  of  title  may,  in  substance,  be  concluded  by  the 
decree,  affirming  the  validity  of  the  contract;  and,  if  so, 
it  cannot  be  gone  into  uj)on  the  reference  (r).  But  in 
general,  the  question  whether  a  good  title  can  be  made  or 
not  will  not  be  decided  by  the  Court,  until  after  an  in(juiry 
has  been  directed. 


(j-)  Sug.  352;  and  see  cases  there  p.  IHl  ;  and  see  Uoi/cs  v.  Luhhll,  1 

cited.  Y.  &  C.  C!.  C.  133. 

(ll)  See  Bhith  V.  Ehuhlrst,  1  Ves.  (/>)  Rdd  v.    The  Don  Pedro  Xoi-tli 

&  B.  1  ;    WitJn/  V.   Cottle,  1  Sim.  &  Bd   Rt)/    Gold    Miiiu,<j   Co.,   9   .Tur. 

St.  174  ;  Gordon  v.  Ball,  1  Sim.  &  St.  N.  S.  86.^. 
173,  {r)  ]Yilkuixoii   V.   Ihirlhij,  15  Beav. 

(:)  Turn.  &  Buss.  78.  183. 

(«)    ]Vood    V.    Mu'Iii',    5    Ila,    see 
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If  the  contract  is  pronounced  not  to  lie  Itindin;:^,  liy  itason  flap,  xviir. 

of  the  non-assent  of  parties  wliose  concnirence  was  liy  its ^^'  ^'^' 

terms  niado  essential  to  its  validity,  no  i-ele'rence  will   l.c  ^'o  contract, 
directed  as  to  the  title,  or  as  to  whether  such  concurrence 
ran  lie  pi'oeui'ed  (d). 

It  has  also  been  deeiiled  by  Sir  J.  ^Vi^■ra!ll,  \'.-( '.,  that  for   '"'''jft-tions  t.i 

,,  n  I  r>  '  >  titlr,  wluituri-, 

the  purposes  of  such  a  motion,  objections  to  the  title  mean  for  i.uri.oKL-.i 
such  objections  as  can  only  be  properly  the  subject  of  adjudi- 
cation upon  the  investigation  of  the  title;  e.g.,  oljections 
depending  on  the  application  of  conditions  of  sale,  (the 
propriety  or  validity  of  the  conditions  themselves  not  being 
questioned)  (c);  or  on  the  liability  of  the  vendor  to  fuiiiisli 
any  particular  evidence  of  title,  or  on  his  ability  to  fuiiii.-h 
such  evidence  (/). 

And  since  the  object  of  granting  the  reference  before  the  ^"•'I'^r  refused 
hearing  is  merely  to  save  time,  the  Court  has  refused  such  a  di-lny  ; 
motion  by  a  plaintiff  \Tndor,  who,  for  eleven  months  after 

answer,  had  taken  no  proceedings  in  the  suit  (<j). 

And,  of  course,  no  reference  will  be  directed  even  at  the  f^r  waivt-r  c.f 
hearing,  if  the  Court  be  satisfied  that  the  purchaser  has 
intentionally  waived  his  right  to  investigate  the  title  (/<): 
and  it  has  been  refused  on  the  mere  groimd  of  long  posses- 
sion and  vexatious  o1)jections  on  the  part  of  the  purchaser  (/"). 
So,  an  a<lmission  l)y  tlie  purchaser  in  his  answer  to  the  suit, 
that  at  the  date  of  the  contract  the  vendor  was  "entitled"  to 
the  subject-matter,  has  been  held  to  l)e  an  acceptance  of  the 
title  which  precludes  him  from  insisting  on  a  reference  (/."). 

We  have  already  seen  that  a  purchaser  who  accepts  a  title,  ftJ«-i'Uinco  of 

((/)  Cutij  V.  liiiffunl,  5  De  G.  &•  S.  3  Sw.,  see  p.  16S,  and  earlier  cases 

768.  cited  iu  argument ;  BlarUow  v.  Lmr.^, 

{()  ^Yo<%l  V.  Maclai,  5  Ha.  158.  2  Ha.,  see  p.  47  ;  Sonthly  v.  IIxH,  2 

U)  Curling  v.  Flight,  5  Ha.  248.  Myl.  &  C.  207  ;  Bon-n  v.  SUnsim,  24 

(y)  Doria  v.   Hariei/,  9  Jur.  C48 ;  Beav.  631  ;  and  ride  infrH. 
15  Sim.  49.                   ^  (0  If"U  V.  L<ner,  3  Y.  &  C.  191  ; 

(/()   Fleetwood    V.    Green,   15    Ycr<.  Kiny  v.  Klmj,  \  :Myl.  k  K.  ii2. 
594  ;  Maryravine  of  Anspach  v.  Notl,  (k)  J'Ji!j'i>^  v.  Child,  3  Drew.  700. 

1  Madd.  310  ;  Burrovyhs  v.   Ocdlc!/, 

vol..  n.  ^^ 
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Chap.  XMII.  conditional!}'  on  the  vendor  complying  with  a  specified 
requisition,  which  is  not  complied  with,  is  entitled  to  a 
general  reference  of  title  (^). 


title — effect 
of. 

Order  of 
reference, 
subject- 
matter  ur.d 
form  of. 


The  reference,  when  directed,  should  be  complete  and 
extend  to  all  that  regards  the  title,  but  not  to  other 
matters  (//().  The  order  is,  to  inquire  whether  the  vendor 
can,  at  the  time  of  the  reference  (not  at  the  date  of  the 
contract)  show  a  good  title  (n) ;  and  it  should  contain  a 
direction  that  if  it  shall  be  found  that  a  good  title  can 
be  shown,  then  it  shall  be  ascertained  when  it  was  first 
shown  ;  and  so  the  order  is  now  always  made  ;  unless,  for 
some  reason  stated  at  the  time,  and  by  the  express  direction 
of  the  Court,  the  inquiry  as  to  the  time  when  a  good  title 
was  first  shown,  be  omitted  (o) ;  or  unless  the  contract  itself 
be  disputed  in  the  cause  (;p).  The  order  may  be  to  inquire 
whether  a  good  title  can  be  shown  "  suliject  to  the  conditions 
of  sale  "  (q) :  but  even  without  this  qualification  the  inquiry 
will  be  restricted  in  Chambers  to  the  deduction  of  a  good 
title,  having  regard  to  the  terms  of  the  contract  (/■).  So,  also, 
an  inquir}^  will,  if  desired,  be  directed,  whether  the  defendant 
ever,  and  when,  required  of  the  plaintift'  any,  and  what, 
evidence  in  proof  of  a  point  material  to  the  title  («)  ;  but  not 
as  to  a  matter  which  has  no  reference  to  the  title  ;  c  g.,  the 
sufiiciency  of  the  abstract  delivered  (t).  The  order  should 
also  contain  the  usual  directions  for  the  production  of  deeds, 
&c.  and  for  the  examination  of  the  parties  on  oath,  and 
reserve  the  further  consideration  of  the  matter  (?'),  which  in 
itself  includes  the  question  of  costs. 


(I)  Supra,  p.  430 ;  lA'atarjcon  v. 
Martin,  3  Myl.  &  K.  255. 

(ill)  Jeiinifi'js  V.  Ilopton,  1  iMadd. 
212  ;  Bennett  v.  Rees,  1  Ke.  405. 

(/()  Lanfjford  v.  Pitt,  2  P.  Wins, 
see  630  ;  Dan.  Ch.  Prac.  1132. 

(o)  Per  Lord  Langdale  in  Iknnctt 
V.  liees,  1  Ke.  409. 

(/))  See  Gihhins  v.  N.  E.  M.  Asjlum, 
11  Beav.  1,  5  ;  and  Kei/se  v.  I/oi/don, 
9  Ha.  App.  Iviii.  ;  J'vtter  v.  Crusshy, 
.')  W.   11.  35  ;    Purr  v.   Lnnjroie,   4 


Drew.  irO;  and  for  forma  of  orders, 
.see  Seton  on  Decrees,  p,  593,  et  seq. 

(q)  Woody.  Machti,  5  Ha.  158,162, 

(r)  Upperton  v.  Nicholson,  L.  Pi. 
G  Ch.  Ap.  436. 

(.s')  1  Ke.  408. 

(0  lOid. 

(u)  Winterhottom  v.  Inr/ham,  9  Sim. 
054  :  and  as  to  suits  commenced  by 
Claim,  see  Scliedule  C.  No.  10,  to 
Orders  of  April,  1850. 
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Tlio  rcrcrcncc  of  title  is  now  to  tln'  .Iiii1l;'c  in  ( 'Immlu'i-s.  Chap.  Will. 
The  purcliasev  brings  in  written  oltjecticjiis  to  tin-  title;  '  *"^  ' 
wliich,  if  not  assented  to  or  removed,  are  arj^aied  uitlier  at 
Chambers  or  in  open  Court  (.*•).  Occasionally,  altliougli 
rarely,  the  title  generally,  or  the  particular  points  in  (piestion, 
are  referred  from  Cliandiers  to  the  Conveyancing  Coun'^el  of 
the  Court  for  his  opinion.  The  ultimate  decision  of  the 
Court,  either  for  or  against  the  title,  is  embodied  in  the  chi<-l' 
clerk's  certificate,  which  being  adopted  and  signed  by  the 
Judge  l)ocomes  binding  on  the  parties,  indess  within  eight 
days  an  application  be  made  to  discharge  or  vary  it.  Such 
an  application  being  made  to  the  Judge  who  signed  the 
order,  is  by  him  usually  refused  without  argument;  being 
merely  a  pro  foi'ind  proceeding  in  order  to  lay  a  foundation 
for  an  appeal  (^). 

Pendino-  the  reference,  the  defendant  cannot  dismiss  the  Course  of 

®  •         /  \  proceeding  ou 

bill  for  want  of  prosecution  (3;).  reference. 

A  purchaser  will   not  be  compelled    to  take   a  doubtt^ul   P>ircba«cr 
title  {<()  :  or  a  merely  equitable  title  (h),  unless  the  sale  be  accept  .ioul.t- 
under  a  decree  of  the  Court  (r),  although  he  may  have  elluitablT'  '^ 
consented  to  go  into  ChamT)ers  upon   a    reference    as   to  *"*' ' " 
the  title  directed  in  an  administration   suit  ((/j :    nor  will 
he   be   compelled    to    take   an   equitable    title    which    his 
vendor,  wdio  purchased  from  the  Court,  was  himself  obliged 
to  accept  (e) ;  nor,  without  his  consent,  would  a  case  ha\-e 

(re)    See  Per/i/  v.    W!mJni,  10   .Tur.  Lincoln    v.    Arcfclccliir,   1    Coll.    OS; 

2jQ5_  Jllos.sc  V.  Lord  Clanmorris,  3  Bli.  62  ; 

(ij)  See  York  and  X.  M.   R.  Co.  v.  see     the     argument    of     defendant"* 

Hudson,  18  Beav.  73;  Rhodts  v.  Ibid-  counsel  in  Jloiiavth  v.  Smith,  G  Sim. 

ison,  4  De  (i.  U.  &  (r.  787  ;  and  see  161  ;    Sag.  403  ;  CoUler  v.  McBctin, 

further  as  to  taking  objections  to  the  L.  E.  1  Ch.  Ap.  81. 

certificates,  infni.  (h)    noimrth    v.    Smith,  uhi  snj.n), 

(-)  Collins  V.  Oreaies,  5  Ha.  59C  ;  and  Abel  v.  Ihathcotv,  2  Ves.  J.  100  ; 

Grerjorn  v.  Spenrer,  11  Beav.  143.  Ltiv  v.  Vrlvin,  1  Sim.  377. 

(a)  Shapland  v.   Smith,   1  Bro.  C.  (r)    Jnfra. 

C.  75;   Vancouver  v.  Bliss,  11  Ves.  (</)    Cunn   v.   dinn,   1    Sim.   4  St. 

458,  465  ;  Slopcr  v.  Fish,  2  Ves.  &  B.  2S4. 

14.^  ;  Jcnoise  v.  Ihde  of  Xorthianber-  (>)  Lord  Widthum's  case,  Su-  397. 
hn.d,  1  .T.^c.  &  W.  559;  569  ;  Earl  of 
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Chap.  XVITI. 
Sect.  10. 

or  consent  to 
a  case  being 
Bent  to  Law  ; 


and  the 
Court  may 
now  deter- 
mino  doubtful 
lactt;  \\'itbont 
•a  trial  at  law. 


been  sent  for  the  opinion  of  a  Court  of  Law  ' f)  \  nor  Trili  an 
inqnir}^  be  directed  as  to  a  doubtful  iiiattf  r  of  fact  (g) ;  for 
in  neither  ease  would  adverse  claimant'-  be  bovaid  by  the 
result  (A) :  and  if,  upon  the  return  '•+"  a  cc-i-tificate  from  a 
Coi'ib  of  Law  in  lavonr  of  the  title,  the  Court  had  any  doubt 
upon  the  point,  a  case  would  have  i»ccn  dlitcicu  lo  another 
Court  of  Law  (/)  ;  and  notwithstanding  such  certificate,  the 
Court  of  Chancery  Avould  entertain  any  equitable  objection 
to  the  title  {I),  and  might  refuse  to  enforce  specific  per- 
formance (/). 

Under  the  Chancery  Amendment  Act,  1858  (in),  the  Court 
has  power  to  direct  that  any  question  of  fact  arising  in  any 
suit  or  proceeding  shall  be  tried  before  the  Court  itself; 
and  under  the  Chancery  Regulation  (Sir  Jolin  Rolfs)  Act, 
1S62  (vi),  the  Court  sh.cdl  determine  every  question  of  law 
or  fact,  cognizable  in  a  Court  of  Law,  on  the  deterinination 
of  which  the  title  to  rehef  depends ;  but  it  has  power  to 
direct  an  icsue  to  try  any  question  of  fact  before  a  Court 
of  Common  Law  in  London  or  Middlesex,  or  at  the  Assizes, 
wherever  this  is  the  more  convenient  course  (o).  These 
provisions  are  not  to  apply  where  a  Court  of  Common  Law 
has  concurrenu  jurisdiction,  and  the  legal  question  has  been 
improperly  brought  into  Equity  {p).  It  seems  that  the 
Court  wiU  not,  under  these  enlarged  powers,  direct  a 
question  of  fact  to  be  tried  before  itself,  except  in  cases 
Avhere  it  would  formerly  have  directed  an  issue,  or  given 
leave  to  bring  an  action  at  Law  (q) ;    and,  except  l)y  con- 


(/)  Roade  v.  Kidd,  .5  Ves,  647. 

{fj)  See  Pyrhe  v.  Waddiarjham,  10 
Ha.  11 ;  but  see  comments  on  this  case 
in  Mv.llinf/s  v.  Trindcr,  L.  B.  10  Eq. 
449. 

Qi)  Ibid. 

(i)  Sec  Trent  v.  I/nnnhif/,  10  Ves. 
500  ;  Sue.  38';  ;  i.  appears  that  in 
the  first  instance  the  pLairlilT  selects 
the  Court;  Wa'ln,i  s.  J/oJt,  13  Jur. 
355. 

(k)  Sheffield  v.  Lord  Midgrare,  2 
Ves.  jun.  526  ;  compare  14  &  15 
Vict.  c.  83,  s.  8,  and  F(dkncr  v.  Grace, 


9  Ha.  280.  The  Court  v.ill  only  seek 
the  assistance  of  the  Common  Law 
Judges  in  cases  of  real  diiftculty, 
Jlovxird  V.  WhcaLley,  3  De  G,  ^L  k 
G.  628  ;  Dan.  Ch,  Prac.  884. 

(?)  Morrison  v.  Barrou;  1  De  C  F. 
&  .To.  633. 

(m)  21  &  22  Vict.  c.  27,  ss.  3,  4,  5. 

(«.)  25  &  20  Vict.  c.  42,  s.  1. 

(o)  Sect.  2 ;  and  see  Fernie  v. 
Tomuj,  L.  E.  1  E.  &Ir.  Ap.  63,  71,  79. 

(p)  Sect.  4. 

(7)  See  Georfjc  v.  Whitiuorc,  26 
Beav.   557  ;    Morrison  v.   .Borrow,  1 
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ycnt,  will  not,  until  the  heaiiii--  ui'  the  (•:iii.>l',  direct  the  Clm|..  XVIIL 
issue  to  be  tried  (y).  Of  course,,  iio  iinal  decree  can  bo  ^*'_*"l_ 
pronounced,  nntil  ilio  result  ul' tlie  issue  i;:  laiown. 

Under  t^io  Judicature  Act,  1873  (^•),  .suljject  to  any  Keferonco 
restactions  or  conditions  imposed  by  rules  of  Court  and  "mu.U^mi 
to  tlic  po'wer  of  transfer,  any  party  to  aiiy  cause  or  matter  "^'^  '  ' 
involving  the  trial  of  a  question  or  issue  of  feet,  or  partly 
of  fact  and  partly  of  laAv,  may,  -with  the  leave  of  the  Judge 
or  Judges  to  whom  or  to  wliose  decision  the  cause  or  matter 
IS  as^igned,  require  the  question  or  ks\ui  to  bo  tried  and 
drtoijiiincd  by  a  CVnnmissioncr  or  Commissioner. -j  of  Assize, 
01  at  Fittings  to  be  held  in  Middlesex  or  London;  and  l»y 
the  rules  of  procedure  under  tlie  Act  (f),  the  Court  or  .Ju<l-e 
nifiy  in  any  action,  and  apparently  at  any  staye  of  i^.  'u.iei 
Ihat  different  questions  of  fact  nvi^iiig  iiiereni  shall  l.)u  tried 
by  dilierout  modes  of  trial,  or  tiiat  one  oi  more  questions 
of  fact  shall  be  tried  before  the  othei-s;  and  every  trial  of' 
any  question  or  issue  of  fact  by  a  jury  is  to  l<i'  heM  bciure 
0  single  Judge,  unless  otherwise  specially  ordered. 

The  fioubt;  whether  upon  law  or  fact,  must,  in  order  to  bo  l>oui'«  m-int 
a  ground  fov  rejecting  the  title,  be  a  "grave  and  reasonable  abledouli! 
doubt "  (?0  :  and,  as  respects  a  question  of  law,  must  be 
fomided  on  the  present  state  of  the  authorities  (.'c)_ 
According  to  Lord  Hardwicke,  '"'the  Court,  in  carrying- 
agreements  into  execiitio]!,  must  govern  itself  by  a  moral 
ceitaintv  ;  for  it  is  imnossiblc  in  the  nature  of  thiutrs  that 
there  should  be  a  mathematical  certainty  of  a  good  title : 
there  are  often  suggestions  of  old  entails,  and  often  doubts 
of  what  issue  persons  have  left,  vdiether  more  or  fewer,  and 
yet  these  were  never  allowed  to  be  objections  of  that  furcc' 
as  to  overturn  a  title  to  aji  estate"  (jj):   and  the  id  ^vc 

Do  G.  F.  k  Ju.  633,  639  ;  2Jn(dlc>/  v.  ^on,  uhi  vnc... 

JSccingtoH,   i    Dr-jw.    511  ;    Km-l    of  v*)  36  &  37  Vict.  c.  66,  bwt.  2;'. 

Bfjiiioiit  V.    Darcll,  1  H.  ?:  ii.  563  ;  (0  Sec  ruka  32  &  33. 

Ladrn  ^    ::^avii,  ib.  573.  ((')  Sec  1  ColJ.  102. 

(r)  See  Geovjc  v.  ]yjdtiai>ii;  Morri-  (>•)  Sec  Eno  v,  Juio,  G  Hh.  171'. 

ioii  V,  Barrov'j  and  Bradhy  v.  Bering'  {>/)  LijOxlal  v    M  «^on,     Aik.  20. 
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AS   TO   SPECIFIC   PEnFuRMAXCE. 


Chap.  XVIII. 
Sect.  10. 


Questions 
of  Law 

more 
readily 
decided 
against  pur- 
chaser than 
questions  of 
construction. 


remarks  arc  cited  witli  approbation  by  Sir  AV.  Grant  (c). 
However,  in  a  case  before  ]\Ir.  Baron  Alderson,  upon  the 
above  dicta  as  to  moral  and  mathematical  certainties  being- 
cited,  the  Court  observed,  "  that  only  means  that  you  cannot 
prove  a  title  by  means  of  reasoning,  but  only  with  the  help 
of  evidence  ;  tliose  sort  of  apothegms  get  a  great  deal  more 
reputation  than  tliey  deserve  "  ("). 

As  to  doubts  depending  on  a  point  of  law,  Lord  St. 
Leonards  suggests,  that  a  judge  "  may  feel  himself  more 
at  liberty  to  decide  a  general  point  of  law  between  vendor 
and  purchaser  than  a  question  of  construction  of  an  informal 
instrument,  which  can  atibrd  no  precedent,  and  upon  Avhich 
men  may  generally  differ  (h) :  and  even  an  abstract  point 
of  law  Avill  not,  if  considered  doubtful,  be  decided  against 
a  purchaser  ^ven  by  the  House  of  Lords  (c) :  and  Avhei'e 
the  purchaser  objected  to  the  title  upon  the  authority  of 
a  decision  of  a  Court  of  Law  in  a  similar  case,  the  Court  of 
Chancery,  although  entertaining  a  strong  opinion  against 
the  correctness  of  such  decision,  would  not  have  overruled 
it,  without  first  dii'ecting  a  case  (d).  So,  the  test  as  to 
whether  a  title  is  doubtful  or  not,  as  between  vendor  and 
purchaser,  has  been  held  to  be  the  certain  conviction  of  the 
Court  in  deciding  the  point  that  no  other  Judge  would  take 
a  different  view  (e).  In  one  case,  Lord  Romilly,  M.R.,  stated 
it  to  be  his  opinion,  that  where  the  title  depends  upon  a 
question  of  Law,  it  is  the  duty  of  the  Court  to  decide  it ; 
and  that  it  is  a  reproach  to  the  Law  for  the  Court  to  declare 
itself  unable  to  decide  it  (/). 


(::)  mikiri/  v.  Walhr,  12  Vcs.  252; 
Sug.  392. 

(«)  Ilutchinson  v.  Morrllt,  3  Y.  & 
C.  554. 

(h)  Sug.  386  ;  see  10  Ha.  1  ;  but 
see  also  Mind  v.  Lemon,  1  Jur.  N.  S. 
411  ;  20  Beav.  269  ;  7  De  G.  M.  & 
G.  340. 

(f)  Blosse  V.  Lord  Oantnurris,  3 
Bli.  62,  71.  Even  a  decision  of  the 
Lords  will  not  render  a  title  absolutely 
secure  j  see  11  Ves.  465  ;   1  Jac.  & 


W.  569. 

('/)  Peppercorn  v.  Peacock,  4  Jul*. 
1122;  ride  siqyrd,  n.  (k)  ;  and  see 
JJtirke  V.  Annis,  11  Hare,  232,  237. 

(()  Holers  V.  Walcrhousc,  4  Drew. 
321'  ;  but  sec  now  Ikiolii/  v.  Carter, 
infra. 

if)  Minci  V.  Lciiian,  uhi  si'iird  ; 
Ijut  see  10  Ha.  11  ;  sec  also  the 
remarks  of  Lord  Komilly,  M.  11.,  in 
MnUin^n  V.  Trindcr,  L.  11.  10  Et^. 
419. 


AS  TO   srEClFlC   PEKFoUMAXCr;.  ll<»:i 

If  tlien;  lie  an  appeal,  the  fact  of  tlir  titlr  liaviii'r  l»iM-n   chaj..  XViii. 

Sect.  10. 
held  liad  in  the  Courts  below  will   not   l>e  a  reason  for  the   -        ^ — '— 

Judge    of    the    appellate    Coint    considering   the   title    too  < v^lirt'bliow, 
doubtful  to  force  on  a  purchasci-,  if  he  liiniself  entertain  a  >f  «-cven»cd 

■»■  on  n]i|ieal 

clear  opinion  in  its  favour  {<j) ;   and  Lord  Eldon,  where  a  does  not 

...  11111    '■*•■'>'''■'■  t'llc 

purchaser    persisted     in    an     objecti(»n,    wlneli,    although  doubtful; 

doubtful   on  the  previous  autliorities,  had  been  decided   in 

favour  of  the  same  vendor  by  a  recent  judgment  of  liis 

Lordship,  from  which   there  had  been  no  appeal,  decreed 

specitic  performance  v:tlh  costs   (//).      in   modern   practice, 

a  different  rule  has,  until  recently,  prevaile<l  :  and  the  mere 

fact  of  the  title  having  been  held  bad  or  doubtful  in  the 

Court  below^  has  been  held  sufficient  by  the  appellate  Court 

to  prevent  its  being  forced  upon  the  purchaser  (/) ;  thus,  in 

effect,  "  leaving  the  ultimate  decision  of  the  question  to  the 

Court  below,  while  the  law  pro\-ides  an  appeal  to  the  Court 

above  "  {k).     However,  in  a  i-ecent  case,  it  was  expressly  laid 

down   by   the    Lords    Justices   that    a   purchaser   will   be 

compelled  to  accept  a  title  which  appears  good  to  the  Court 

of  Appeal,  notwithstan.ling  an  adverse  decision  of  the  Court 

below  (/) ;   and  this  is  now  the  well-settled  rule. 

The  fact  that  one  of  the  conveyancing  counsel  of  the  Court  »">■  -ybcn-e 

.  .       ,     .        .       .    oiunion  of 

has  expressed  an  opinion  adverse  to  the  title,  is  ((  fortiori  o.nvevancing 
not  sufficient  to  make  it  doubtful  in  the  judgment  of  the  '■■°'""'' 
Court  [m). 

As  to  doubts  respecting  facts,  we  may  liere  refer  to  the  ^^^^^^^^'' 
observations  already  made  {n)  as  to  presumptions  of  facts  as  facts, 
between  vendor  and  purchaser. 

(fj)  See  Sug.   389;  and  Bcioloj  v.  82   Bcav.   015;   Al'-r'nnh,-   v.    Milh, 

Ccuto-,  L.  K.  4  Ch.  Ap.  230.  L.    K.    6   Ch.  A  p.  124;    Rmlfonl  v. 

(/()  Biscoc  V.  ir/M-s,  3  Mcr.  4oG.  ^Vdlls,  L.   1!.   7  Ch.  Ap.   7  ;  Bell  v 

(/)  See   as  a  latu  example  of  this  HoHbn,  L.  R.  15  Eq.  178. 

practice.    Collier   v.    M'Btan,   L.    E.  ('«)  UaniUton  v.  Buchna^tcr,  L,  E. 

1  Ch.  Ap.  81.  3  Eq.  323. 

(Jc)  Per  Lord  St.  Leonards  in  Sh,p.  (")  Supni,  322  d  scq.,  333  et  »fq,  ; 

pard  V.  Doolan,  3  D.  &  War.  8.  and    sec    note   at    the    foot    of    this 

(0  Bcioley  v.   Carter,  L.  E.  4  Ch.  chapter   for  a  cla.ssifKation  of    Mtk-8 

Ap.   230  ;  see  too  Ball  v.  Jhttchcns,  held  good,  bad,  or  c^.ubtful 
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Chap.  XVIII. 
Sect.  10. 

Title  not 
considered 
doubtful  on 
mere  su'spi- 
ciou  L>f  fraud. 


Ill  a  Ccaso  wlicre  it  appeared  that,  upon  a  previous  pur- 
chase, a  tenant  for  life  had,  after  the  contract,  exercised  a 
power  of  appointment  in  favour  of  one  of  his  sons,  and  that 
the  lather,  mother,  and  son,  had  thereupon  conveyed  to  the 
purchaser,  the  money,  being  expressed  to  be  paid  to  the  three 
conveying  parties,  Lord  Eldon  held  that  the  mere  possibility 
of  the  appointment  having  been  founded  on  a  corrupt  agree- 
ment between  the  father  and  son  was  not  a  valid  objection 
to  the  title  (o).  So,  "where  there  was  a  clear  intention  to 
exercise  the  power,  but  the  instrument  exercising  it  contained 
only  an  indirect  reference  to  the  instrument  creating  tlie 
power,  and  there  had  been  previous  fraudulent  executions, 
the  title  was  forced  on  the  purchaser  (p).  But  where  the 
appointment  was  made  pendente  lite,  after  objection  taken 
to  the  title,  the  purchaser  was  discharged  ((/)  :  and  where 
the  vendor  claimed  by  purchase  from  his  son,  the  con- 
sideration being  an  annuity  and  the  release  of  a  debt,  the 
purchaser  was  held  entitled  to  evidence  not  only  of  the  debt 
being  due,  but,  of  the  fairness  of  the  transaction  (/•). 


Pendency  of 
adverse  suit, 
no  ground 
for  certifjnng 
a'aiast  title. 


Even  the  mere  fact  that  a  suit  is  pending,  in  which  part 
of  the  lands  is  claimed  adversely  to  the  vendor,  is  not,  in 
itself,  an  absolute  objection  to  the  title  ;  and  in  such  a  case, 
upon  a  reference  under  the  old  practice,  the  Master  should 
have  stated  the  point  in  question  in  the  adverse  suit,  and  his 
opinion  thereon  (.s).  The  Court,  however,  it  is  conceived, 
would  not,  unless  the  point  were  perfectly  clear,  or,  perhaps, 
in  any  case,  compel,  the  purchaser  to  complete,  luitil  the 
adverse  claim  had  been  decided  on  (/).  In  a  case  before  Lord 
Langdale,  where  the  intended  purchaser  had  received  notice 
of  a  claim  to  the  estate,  founded  on  the  alleged  invalidity  of 
an  appointment,  which  claim,  liowever,  had  not  been  followed 


(o)  M'Qiiccn  V.  FarqiiJicr,  11 
Ves.  467.  See  as  to  sucli  appoint- 
raents,  CamphcU  v.  Home,  1  Y.  & 
C.  C.  C.  664;  Salmon  v.  <jibb<.s,  13 
Jur.  355,  and  cases  cited. 

{p)  Carver  v.  Richards,  27  Beav. 
488  ;  3  De  G.  F.  &  Jo.  548. 

{'l)   Wdr  v.  Chamhnj,  \  Jr.  Cli.  E. 


295. 

(?•)  Boswdl  V,  Mcndham,  G  Madd. 
373. 

(a)  Oshaldcston  v.  AaJcci'.;  1  Buss. 
160,  see  Deri/  v.  Thornton,  9  Ha.  229. 

(t)  See  Bcntlcii  v.  Craven,  17  Beav. 
204. 
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up  by  av.y  act,  and  110  factliad  Ix-cn  stated  as  a  JoMiuiation  ch.p.  xviil. 

for  it,  li,.-  Lordsl'.ip  decided  tliat  ili.-.  jiiiicbp.^er  was  }«.,uud  to   _ •"^*-  ^"- 

complut.  ;  but  added,  "if  il  v.eif  pos-tiblc  to  irtstitin.^  any 

inquiry  !is  to  tlie  i'acts  wliicii  tool:  plaet,  I  tliink  it  ouglu  tx, 

he  done,    .c  ("lie  satisfaction  cl  ibf.  pijvci»a&«'i  ,  l-ui  I  do  roi 

sec  how  1  hf.t  can  be  '  (v.).     I  n  a  later  caf-e,  \^■he)  e  the  vcndoj- 

claimed  under  a  ;.uspir;ui.&  -h\  ill,  and  tlie  iu-ir  liad  failed  in 

an  action  of  ejcctinrjit  and  in  a  subsequent  motion  lor  a 

new  ti-ial,   l^ord  Cottcnham,  reversing  the  Vice-(  .'liane<'l]orV 

decision,  li-Jd  that-  as  nieana  existed  of  bvinj/in^-  tlic  obj« j  ■  ■  ■. 

to  a  tr-.^L,  +j>e  fJourt  would  do  re,  bcfoe  ccmpclb''^  il".  |im.- 

ciiat-er  to  take  tl-.  'ill.-    nod  -...  ,.i;...l  k;,        .,,,1-,.  ,     .,,.    . 

bill   to    egtabli^j        (  :•    •    i      i  , 

however,  tlv       i  ■  i    i 

partief^  cla'iiii.ig  i-ilC'C.  f'.n  c'.". . ,,  ,i.!  ,<  i-v 

bought  upthcrigiitsf,  if  any,  of  fi.i  ■!  utitd  the 

purchaser  was  not  entitled  to  have  the  will  esciiblishcd 
against  the  heir,  and  that  proof  of  iieirship  need  nut  b<-  ^on- 
into  (,y). 

An  anou\ino"s  case  is  cited  by  Lord  St.  Leonards  (z),  in  AaN>i>f  ri|,'lit 
v/hich   a  man  having  agreed  to  buy  an  estate  with  mines,  !!.'.'; '..t.^^ec'T 
and  objecting  that  the  mines  were  under  a  couiiuo]!   over  I'^U  »"•- to 

remkr  tilk 

which  othc]-s  had  a  rigJit  ol  common,  Lord  Eldon,  observiu"-  b.i'1. 
on  tlie  improbability  of  disturbance,  and  tliat  nominal 
damages  only  would  probably  be  given  in  the  event  of  an 
action,  decreed  specific  performance  ;  but  the  case  seem.s  t«^ 
be  of  very  tpiestionable  authority.  Lord  St.  Leonard.- 
considers  {a)  that  the  decision  must  have  turned  un  tiie 
improbability  of  disturbance :  but  it  may  rea^souably  ho, 
doubted,  whether  the  supposed  absence  of  any  adeijuate 
motive  for  parties  to  assert  their  rights  by  litigation 
constitutes  that  sort  of  im])i-obability  upon  winch  a  jjuix-ha.ser 

((()  Green  v.  P'l^ajon/,  2  Jicav.,  sco  tor  Hjiocifir  j'orformaucu ;  iS.C,  1  !)• 

J).  75.  (i.  M.  ,"k  G.  m 

{x)  Grove  V.  Ikistord,  2  Ph.  610;  {ij)  M'Culfocfi  v.   O'rff ^,  '^   Jui 

but  on  thid  beiug  done,  and  the  ^vill  X.  S.  H34;  G  iv.  &  Jo,  12. 
established,  Lord    I'liiic     ri.\.cd    lut  ^J  V.  i;  P.  ;.9e. 

purchaser  wixh  the  co-^tf?  of  the  suit  (o)  Ibid, 
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Chap.  XVIII.  is  bound  to  ivl\-.     However,  in  an  earlier  case,  the  existence 

Sect.  10  . 
\ '    -   in  tlie  Crown  of  a  riglit  to  tlie   mines  under  the  estate,  hut 

without  an  express  re.ser\-ation  of  a  right  of  entry,  was  held 

hy    Lord    Hardwicke   to  he  no  objection  to    the   title ;  it 

appearing  that  no   search    had   been   made  for   mines   for 

upwards  of  a  century,  and  that  probably  no  mines  existed, 

and  that  the  Cro"\\ai's  right  never  had  been,  and  probably 

never  would  be,  exercised  (h)  ;  so  a  right  of  re-entry  by  the 

Crown,    which    the    Court    considers    incapable    of    being 

enforced,  is  no  objection  to  the  title  (r). 


Existence  of 
milling  rights, 
whether  a 
valid  objection 
to  title. 


It  has  been  held,  tliat  the  mere  reservation  of  mining 
rights  is  no  objection  to  the  title,  if  the  Court  is  satisfied 
that  there  is  no  subject-matter  for  the  reservation  to  act 
upon,  or  that  the  legal  right  to  exercise  it  has  ceased  (d); 
but  the  mere  reservation  seems  to  infer  the  existence  of  the 
subject-matter  (e);  and  in  a  modern  case,  the  existence  of 
mining  rights  w^as  held  to  be  a  valid  objection  to  the  title, 
although  the  mine  had  Ijcen  abandoned  for  fifteen  years,  and 
there  was  no  proof  of  any  intention  to  resume  the  working  (/'). 
In  one  case,  a  purchaser,  who  had  sti^julated  that  the  vendor 
should  apply  to  the  Lord  of  the  Manor  and  use  his  best 
endeavours  to  enfranchise  the  property,  which  was  then  of 
copyhold  tenure,  and  deduce  a  good  title  thereto  as  freehold 
was  held  not  entitled  to  object  to  an  enfranchisement  eftected 
under  the  Copyhold  Act,  1852,  with  a  reservation  of  the 
mines  to  the  lord  (g). 


(6)  L>/ddal  V.  Weston,  2  Atk,  19. 
The  case  seems  to  have  been  decided 
under  the  idea  that  the  Crown,  no 
right  of  entry  being  reserved,  could 
neither  work  nor  authorize  others  to 
work  the  mines,  unless  they  were 
first  opened  by  the  owner  of  the  soil ; 
but  it  .seems  doubtful  whether  this  is 
good  law ;  see  Case  of  Mines,  Plow. 
313 ;  Seaman  v.  Vawdrey,  16  Ves. 
393  ;  Bainbridgc  on  Mines,  41. 

(c)  Flovxr  V,  llartopp,  6  Beav. 
476. 


{d)  Martin  v.  Cotter,  3  J.  &  L.,  see 
509  ;  Steicart  v.  Marq.  of  Comjngham, 
1  Ir.  Ch.  R.  534. 

(c)  See  3  J.  &  L.  510. 

(/)  Rmnsden  v.  Hirst,  4  Jur.  X.  S. 
200  ;  the  purchaser,  electing  to  com- 
plete, was  held  entitled  to  compensa- 
tion, notwithstanding  the  difficulty 
of  estimating  it. 

{'j)  Kerr  v.  Pawson,  25  Beav.  394. 
See  as  to  the  reservation  of  minerals 
on  sale  of  the  surface,  25  &  26  Vict. 
c.  108.  and  vide  infra,  V\\   XX, 


AS   To   SPKCll'lc    I'Kltl'UtM.VNiK. 


Ill   Pijii-f   \.    \V<i(irnn/hinii  i/>,   wlicrc  the  vnnlijr's  title   Chap.  XV ill. 
clcpenil('(l  upon  the  eoiistnictinii  of  liiiiit;iti()iis  in  ;i  will,  Sir 


Geo.  Turner  V.-C,  although  e.xpressing  liis  opinion  in  favour   ^l,',"i[,,i\'i"i<5 
of  the  title,  refused  to  enforce  siiecilie  performance.     After    '"  'V*'  *• 

^  II  'I'lUiiijiutm. 

recognizing  the  right  of  every  purchaser  to  re(|uire  a  market- 
able   title,    that    is    to    say,    a    title    which,    so    far   jus    its 
antecedents  are  concerned,  may  at  all  times  and  under  all 
circumstances   be   forced   on   an   unwilling  purchaser,  tln^ 
learned  judge  observed,  "  that  in  these  cases  it  is  the  duty  of 
the  Court  not  to  have  regard  to  its  own  opinion  only,  but  to 
take   into   account  what  the   opinion  of  other   comj)etent 
persons  may  be  :  that  this  is  the  true  rule  to  be  applied  iu 
such  cases  is  the  more  apparent  from  the  repeated  decisions 
that  the  Court  will  not  compel  a  purchaser  to  take  a  title 
which  Avill  expose  him  to  litigation  or  hazard.     W  doul.»ts 
arise  npon  a  question  connected  with  the  general  law,  the 
Court  is  to  judge  whether  the  general  law  upon  the  point  is 
or    is    not  settled;    enforcing   specific  performance    in    the 
one  case,  and  refusing  to  enforce  it  in  the  other.     If  the 
doubts  arise  upon  the  construction  of  particular  instruments, 
and  the  Court  is  itself  doubtful  upon  the  p(^ints,  specific 
performance  must  of  course  be  refused :  and  even  though 
the  Court  may  lean  in  favour  of  the  title,  its  duty  is,  either 
to  consider  whether  it  would  trust  its  own  money  upon  it, 
or  at  least  to  weigh  whether  the  doubt  is  so  reasonable  and 
fair  that  the  property  would  be  left  in  the  purchaser's  hands 
not  marketable.     If  the  doubts  which  arise  may  be  efiected 
by  extrinsic  circumstances,  which  neither  the  purchaser  nor 
the    Court   has    the    means   of  satisfactorily  investigating, 
specific   performance   is   to   be   refused.      In   the   ca^ses  of 
Iiai<ldon  V.  Craven  (/),  Chorlton  v.  Cro.ccn  (/.•),  and  Clonnwrt 
V.    Whttal-cr  (/),  where   the  Court   enforced   specific   per- 
formance, its  own  opinion  liad  lireii  fortified  by  the  opinion 

(h)  Pi/dc  V.    Wmhlin'jhdm,  10  }I:i.  C<irta;  L.  \\.  1   Lli.   Xy.  230  ;  suircl, 

1  ;  and  see  Freer  v.  Ileusc,  i  De  G.  i>.  11  "3. 

M.    &    G.    495:    sec   also   Minct    v.  (/)  12  Pricu,  5[»9  ;  sec  Siiy.  392. 

Lanan,  20  Beav.  269  ;    7  Dc  G.  M.  (X)  12  Price,  619. 

&  G.   3i0  ;    Ro'jcrs  v.    Watcrhousc,   4  (')  2  Jarm.  Wills. 
Drew.   329  ;    but  sec  now  Bcioky  v. 


11  Ob  AS   TO   SPECIFIC   PERFORMANCE. 

Chap.  XVIll.   of  a  Court  of  Law:  and  it  could  not  bo  universally  held 

^ L__  that,  because  the  Court  is  of  opinion  in  favouv  of  the  title,  a 

purchaser  is  to  be  compelled  to  accept  it :  each  case  must 
depend  upon  the  nature  of  the  objection,  and  the  weight 
which  the  Court  may  be  disposed  to  attach  to  it :  and, 
in  determining  whether  specific  performauce  is  to  be 
enforced  or  not,  it  must  not  be  lost  sic^jit  of,  that  the 
exercise  by  the  Court  of  its  jurisdiction  in  cases  of  specific 
performance  is  discretionar}" ;  and  that  it  has  no  means 
ofbindiiT'  the  (jucstion  as  again^l  adverse  cktimants,  or  of 
indei.,ni;ying  tlio  purchaser  if  Jts  own  opinion  ^'hoald  uiti- 
luately  turji  onL  not  to  bo  vvt-Il  lounded."  .lii-l  after  stating 
tha-*  his  own  opinioi^  .as  m^^rh  m  favour  of  the  title,  the 
kilned  judo-?,  went  on  to  remark,  that  he  was  una.blo  to 
ba-^e  tlia-u  opinion  upon  any  general  rule  of  law.  or  upon  any 
reasoning  so  conclu?v70  ae.  fully  to  satisfy  biro,  that  other 
competent  persons  might  not  entertain  a  different  opinion ; 
or  tlia.t  the  purchaser,  if  coinpelle'l  to  take  tliu  title,  might 
not  be  exposed  to  subfjoantial  and  not  merely  idle  litiga-tion. 
or  even  that  lie  would  be  free  from  aU  possible  hazard. 
Upon  these  grounds,  therefore,  he  was  of  opinion  that 
specific  performance  ought  not  to  be  decreed ;  and  he  refused 
to  direct  a  case  for  the  opinion  of  a  Court  of  Law :  observing 
the  rule  of  the  C-ourt  to  bo,  that  it  Vfill  not  «gainst  the  pur- 
chaser send  a  case  upon  a  doubtfs.il  question  of  law  any  inoie 
than  it  v.dil  direct  an  iiK[uiry  upon  a,  'icubiiul  'piestion 
of  fact:  and  for  the  sa.me  ivarjou,  ri^.jtbat  adverse  daiinanix 
would  not  be  bound  by  the  result 

The  title  which  formed  the  subject  of  the  suit  in  Pyi'kc  v 
Waddingham,  recently  came  before  Lord  Romilly,  M.  R.,  in 
a  suit  for  specific  performance  against  a  purchaser  who 
3-elied  on  precisely  the  same  objections  as  were  urged  in  the 
former  suit;  but  his  lordship,  whose  r.wn  opinion  coincided 
with  that  of  the  Vice-Chancellor  as  to  the  invalidity  of  the 
objection,  made  a  decree  for  siDecific  performance ;  laying  it 
down  as  a  general  rule  that  a  "judge  ousrht  to  enforce  the 
title  whenever  he  really  and  sincerely  believes  that  a  iium 


AS  TO  SPECIFIC  PERFORMANCK.  11  (»|, 

of  sense  ^Yi]l  not  differ  lion,  Lin.  in  tli:-  rioiT^tnicticn  lif  lias   C!.:.p.  XVIir. 
r-omn  to  in  ihe  nfirhiciilai  easo  (■/><)/'  ^J-^^ot^o.^ 

Vv  here  a  necessary  party  to  the  title  is,  neither  in  Law  nor  f">t«tAn«iin{( 
m  ILquity,  siiDject  to  the  control  of  the  vcnJoi',  hiU  has  mi  a^crounafor 
independent  interest,  and  no  evidence  is  furnisiiod  of  a  legal  JSl'iUe. 
or  equitable  obligation  on  the  part  of  such  stranger  to  cr>:-,eur 
in  the  sale,  the  certificate  should  be  a.r>ainst  the  title  (n),  on 
the  ground  of  such  non-concurrence:  not  that  a  good  title 
can  be  made  upon  the  stranger  con(,'nrrijig  (o).     But  where 
such  necessary  party  is  bound,  as  in  the  case  of  a  trustee  (/>) 
or  mortgagee,  or  agrees  (q)  to  concur,  the  certificate  may  bo 
la  favour  of  the  title  (->').     The  certificate,  however,  should, 
in  the  case  of  an  incumbrance,  it  is  conceived,  be,  that  a  good 
title  c?ai  be  shos^^.l  subject  to  the  incumbrance,  and  that  the 
incumbrancer  is  bound  to  concur  :  not  that  a  good  title  can 
be  made  upon  payment  of  the  incumbrance  (s). 

We  mav  here  remark  that  it  is  only  on  very  special  grounds  Certificate 
that  a  certificate  will  be  opened  after  it  has  become  absolute  ^,e^J^,f  uniy  *^ 

by  the  lapse  of  the  eight  days  from  the  date  of  its  Iteiug  on  very  si>ecial 

•^  ^  .  .  ta-ouuclj. 

filed  (t)  ;  but  a  summons,  if  applied  for  and  obtained  within 

the  eight  days,  is  suflicient  to  arrest  the  certificato  (u).     The 

time  within  which  the  application  must  ^o  ma<lo  runs  during 

the  vacations  (cii). 

If  the  certificate  be  in  fa^our  of  the  title,  and  n<-,  nj .plica-  wi.  ictho 
tion  be  ruade  to  discharge  or  vary  it,  a  decree  lor  specific  jiVflvwof 

(m)  Mulllngs  v,  Trlnrer,  T;.  R.  10  Beav.  110. 
Eq.  449,  456.   The  titl^i  had  originally  {>■)  6  MaJ.  367  ;   Divn.  Ch.   Tr.K  . 

been    accepted    by  a    ^•cl•y  cniiueut  1132. 

Equity  Judge,  vhile  in  practice,  nnd  ''<•)     See   iSug.    350:    Mfjcnnis    \. 

ndvising  on  behalf  of  ruoitgagoes.  Failoit,  2  ^lol.  bJii. 

(v.)  Esdailr  v.   Stei)hei'?on,  6  Maf*.  (t)  Iloi.cJJ  v,  Kiyltky,  8  Ue  G.  M 

366  ;  L'oi'i/fass  v.  Lor.don  c.nd  N'.rth-  Sc   G.   325  ;   Li<.mh  v.   Orion,  G  Jm. 

Western  P..  Co.,  3  K.  &  Jo.  173  ;  .«ee  N.  S.  61  ;   Ashton  v.    Wood,  H  Jur 

p,  151,  N,  S.  1  iG,  a  case  of  niLstak^. 

(o)  /S.  C,  as  ;epoiteci  in  Sug.  350.  yii)    Wi/cficrlc;/  v.    Hon    .■ '.  .1..!...-, 

(p)  Ay.oite  V,  Broitn,  14  Sim.  ?.03  :  410 
Jvmpson  ^r.  Pitclcr,lCo]].  lii  (.»•)    W<"-e  v.   Woir    ,  ',  J)e  (i.  M 

(q)  See  P'.on  v.  Jio^crs,   G   Mid.  .?'.  C.  73P. 
256  :    Sidcho'/um.    v,     Barrlo\'i,'.    ^ 


the  title. 
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Chap.  XVIII.  pciToniifinco  ^vill  bo  made  on  the  hearing  on  further  con- 
■  -■  -  sideration,  unless  in  the  interim,  an}' matter  appear  which 
affects  the  title,  in  Avhich  case,  although  the  time  for  applying 
to  discharge  or  vary  the  certificato  may  have  expired,  a 
further  reference  maybe  ordered,  under  special  circumstances, 
on  motion  (^). 

When  Any  objections    to    the    chief  clerk's    finding    should,   if 

BhouUl'be  possible,  be  takenbefore  the  certificate  is  signedby  the  Judge  ; 

taken.  ^^,-^^^  .^^,-||  -^.^  ^1^^^  ^^^^  j^gg^^,  ^l^g  matter  either  in  Chambers  or 

in  Court,  by  adjournment;  thus  avoiding  the  delay  and 
expense  of  a  second  reference  (z). 

If  objections  If  an  application  be  made  to  discharge  or  vary  the  certifi- 

fS  reference  cate  in  favour  of  the  title,  and  if,  on  hearing  the  motion,  the 
-Bill  be  Court  considers  the  certificate  erroneous,  on  the  ground  of  a 

directed  at  ,  _ 

vendor's  mistake  having  been  made  as  to  the  title  vdiich  the  purchaser 

reque.-, .  ^^^  require  (a),  or  as  to  the  sufficiency  of  the  evidence  in 

support  of  the  title  (h),  or  as  to  the  construction  of  an 
instrument  (r),  the  title  will,  at  the  vendor's  request,  be 
again  referred,  in  order  that  he  may  have  an  opportunity  of 
removing  the  defect.  It  was  held  by  Sir  J.  Wigram,  V.-C, 
that  the  reference  back  is  not  a  matter  of  course,  but 
depends  on  the  vendor  satisfying  the  Court  that  he  has  a 
fresh  case  to  bring  forward  ((/)  ;  l>ut  in  a  later  case  before 
Lord  Cottenham,  his  Lordship  laid  down,  as  a  general  rule, 
that  no  special  case  need  be  made  by  the  vendor  ;  but  that 
where  the  report  is  in  favour  of  the  title,  and  the  Court 
holds  a  different  opinion,  and  he  desires  an  opportunity  of 
making  out  a  better  title,  the  Court  will  deal  with  the 
matter  in  the  view  that  a  conclusion  in  favour  of  the  title 

{l/)Jeudu;lnev.AIcod;l'Ma.d.::,97.  I'liyld,   2  Ph.  613;    Dan.  Ch.  Prac-. 

{-)  Parr  v.  Loverjrore,  4  Drew.  170,  1131. 
176;  and  .see  XXX\^.  of  the  Cons.  (r)  Ejcrton  v.  Jones,   3  >Sim.   302, 

Orders,  409  ;    1  Russ.    &  M.   G94  ;    and  see 

(a)  Fihles  v.   Iluokcr,  2   Mer.,  see  Pm-tman  v.  Mill,  Hid.  G96. 

p.  429.  (d)  Dawes  v.   £cttx,   12  Jur.   412  ; 

(b)  Andrew    v.    Andreir,    3    Sim.       the  excei^tions  were  overruled  on  ap- 
390  ;  8  De  O.  M.  &  Ci.  33G  ;  Fddcn       peal,  12  Jur.  709. 

V.   lloohr,  3  :Mua.    193  ;    Ctirlimj   v. 


AS   TO   SPICfFFIf    PKUroRMANTR.  \\]\ 

has  boen  prematurely  conv^  to,  ainl  will  llicreforo  s:-ii.l  it   fhip.  xviii. 

back  for  further  investiy-ation:  that  there  is  no  reason  why       •'^'^•^- 1''- 

the  same  practice  sliouM  not  prevail  Avhether  tlie  ori-'inal 

reference  be  made  on  motion  or  by  decree  ;  but  that  in  both 

cases,  if  the  vendor  wishes  for  an  opportunity  of  iii;i!;iiiM-  a 

better  title,  the  Court  should  give  him  the  option  of  doing 

so,  and  only  conclude  the  matter  whni  lie  says  he  can  g(j  no 

further  (^).     TTpon  the  fVesh  refei'ence  the  purchaser  seems 

not  to  1)0  restricted  to  his  original  objections  (/).     Objections 

to  a  title  should  not  be  general,  but  specific  (//). 

If  the  objections  to  the  title  are  allowed,  and  no  fuilher  l^i'^missnl  of 
reference  be  asked  b}'  the  vendor,  his  bill  will  be  dismissed  ; 
but  the  purchaser,  if  plaintiff,  may  in  general  elect  to  take 
the  defective  title  (//).  Whether  the  objections  to  the  title 
are  finally  allowed  in  chambers,  or  are  alh)Wf(I  in  dpcn  ( 'ouit, 
either  upon  an  adjourned  summons,  or  upon  a  motion  to 
discharge  or  vary  a  certificate  in  favour  of  or  against  the 
title,  the  bill  cannot  be  dismissed,  wdthout  the  cause  being 
heard  on  further  consideration  ;  but  it  may  be  set  down  to 
be  heard  on  further  consideration,  along  with  the  hearing  of 
the  adjourned  summons,  or  of  the  motion  to  discharge  or  vary 
the  certificate. 

If  all  the  objections  are  overruled,  the  purchaser  cannot  Fre^h 
make  other  objections  to  the  title  (/') ;  except,  it  is  conceived,  "  ■''^'^ '" 
in  the  case  of  fresh  matter,  which  affects  the  title,  Ijcing 
subsequently  discovered  (/•). 

If  the  certificate  Ijc  against  the  title,  and   tliere  be  no  ftTtificafe 

,.     ,  .  •/>         1  T        •        1        a-jainst  title. 

application  to  discharge  or  vary  it,  or  it  such  application  lie 
made,  and  prove  unsuccessful,  the  vendor's  bill  may  be  dis- 
missed with  costs  on  the  hearing  on  further  consideration. 

(e)  Carltng  v.   Flif/Jit,  2  Ph.   616;  (;j)   Flomr    v.    Ihrtopp,   G    Bt-av. 

and  see  6'.  C,  12  Jur.  423  ;  ami  see  476. 
Daves  v.  Bdts,  on    appeal,   12  Jur.  (/<)  //(//d,  i>.  1115. 

"09.  (')  liruoli:  V.  Anun,,  i  Madd.  212. 

(/)  F'ddc!^  V.  Hvnhv,  3  Madd.  103  :  (/)  See  Jendir'iuc  v.  Alcock.  1  Madd. 

Suo-.  3r,0.  r.07  ;  Dan.  ('li.  Piac  1132. 
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AS  TO  SPECIFIC  PERFORMANCE. 


Chap.  XVill. 

Scot.  10. 

Reference 
uack,  when 
directpfl . 


If  tlie  application  tn  discharge  or  vary  the  certificate 
ap;ainst  the  title  he  uiisiicce.ssfiil,  the  Court  will  .sometimes 
send  the  case  hack  to  chanihers  (I)  ;  hnt  not,  it  i.s  conceived, 
upon  mere  speculation,  nor  unless  the  vendor  can  satisfy  the 
Court  of  the  probability  of  the  title  being  perfected  (m) 
within  a  reasonable  time  (n).  Long  previous  delay,  of 
co\irse,  would  be  a  reason  for  less  additional  time  being 
allowed  (o) ;  and  the  Court  will  not  allow  a  seller  to  lie  by, 
during  the  reference,  and  then,  upon  further  consideration, 
attempt  to  make  a  title  (p) ;  nor  will  it  show  any  favour  to 
a  vendor  who,  or  whose  solicitor,  has  improperly  concealed  a 
defect  in  the  title  (q) ;  nor  allow  further  time,  when,  owing 
to  the  long  interval  which  has  clasped  since  the  contract,  and 
the  altered  situation  of  the  parties,  substantial  justice  would 
not  be  dune  by  decreeing  specific  perS^ormance  (/■) ;  the  rule 
being,  that  although  a  vendor  may,  up  to  the  time  of  making 
the  certificate,  do  everythino-  ho  can  to  perfect  his  title,  the 
alloAvance  of  fmilier  time  beyond  that  period  is  matter  of 
indulgence  (y). 


Certificate 
against  title 
absolute  ;  yet 
decree  will  be 
made  on 
hearing,  if 
vendor  can 
then  remove 
objections  to 
title. 


So  if,  no  application  being  made  to  discliarge  or  vaiy  the 
certificate,  the  cause  comes  on  for  further  consideratioii  or 
for  original  hearing  if  the  ]-eference  wer.  ^uade  beijre 
hearing,  and  the  vendor  can  satisfy  tlie  Court  that  he  can 
remove  the  defect  in  the  title, — as  where  he  can  procure  the 
concurrence  of  a  party  having  an  interesr, — specie'! 3  perform- 
ance will  be  decreed  without  a  rafe fence  back  co  chambeis  (t). 


{1}  See  Sidelot'haui  v.  Barrinfjtor.; 
3  Beav,  521  ;  4  Beav.  110  ;  5  Beav. 
261  ;  and  see  Fraser  v.  Wood,  8  Baav, 
342  ;  Smith  v.  Cap-on,  13  Jur.  148, 
and  Chaiiiberlain  v.  Lee,  10  Sim,  444. 

(in)  See  judgment  of  V.-C.  vVigTj,m 
In  Dawes  v.  BetU,  13  Jai.  p.  did. 

(n)  Fraser  v.  WooO,  8  Beav,  339  ; 
and  see  WhiitCKlcsr  : .  Whittalcer,  cited 
10  Vc?.  590,  ?-iid  Lechnere  v,  Braskr, 
I  Jac.  &  W.  259  ;  Magennh  v.  Fallon, 
:'  Mol.  56C  ;  LacMcm  v.  Rcynokis, 
Kr.y,  5S. 


[o)  See  Fraser  v.  Wood,  supra. 

(p)  Esdaile  v.  Stephenson,  Sng,  350, 

(q)  See  CotvgUl  v.  Lord  Oxmantou-n, 
3  Y.  &  C.  369,  377. 

(?•)  Paton  V.  Ilor/ers,  6  Madd.  256  ; 
Baives  v.  Bctts,  12  Jur.  416;  Nock  v. 
Neicman,  sujmi,  p.  1059, 

(s)  See  Garnett  v.  Acton,  23  Beav. 
333,  337. 

(0  Coffin  V.  Cooper,  14  Ves,  205  ; 
and  fjce  Monlton  y.  Edmoiuh;  6  Jur. 


AS    TO    SPECIFIC    PF.RrORMAXcH.  |  |  ]  ;• 

So  if,  tlu' ct'itilicatf  liciir^aL^aiiist  tli»' titlr,  ami  tlp-iv  l.fin<^  Cbai».  XVIII. 
no  application  to  dischar^'c  or  vary  it,  the  purchaser  moves       ^'"''"  '"' 
that  he  may  bo  discharij-ed  fVoiu  tlie  contract,  the  veiKlor  may   ^^•".""'T*'  "' 

,  "^        ollj.'CtlOIIII,   till 

show  that  the  title  has  heen  perfected  snhseijiiently  to  tlie  nunwer  ti 

,.£.       ,  T  .  *  |iiirf!imii-'H 

certihcate  ;  e.  ;/.,  hy  a  })nvii(e  Art  ol  Pailiaiiu-nt  (").  iii..ii..i,  t,,  i^j 

<ii>*cli;ir,'f<|. 

AVe  have  seen  that,  as  a  (^•eniTal  nili',  the  jmichascr  iiia\-   I'lirdiaMfr'-. 
insist  upon  a  reference  as  to  titli- ;  and  the  (  <iurt  will   not  t,,  rcferc-nce  ..f 
tie  him   down  to  tho  oljjections  raiseil  upon  the  ph'^i^din-rs  :  t'tl« -'"'w  it 

"'  1  1  o         may  In; 

he  may,  liowcver,  waive  such  pi'iiml  J\(vlc  riglit  wholly  or  in  w:iiv.-.i. 
part:  and  if  he  clearly  rest  his  objection  merely  upon  what 
Lord  Eldon  describes  as  "  one  neat  dry  point,"  or,  it  is  con- 
ceived, upon  a  plurality  of  neat  dry  points,  the  (Jourt,  bein;^ 
satisfied  that  no  other  ([uestion  of  title  remains  open,  will 
make  a  decree  without  a  pi-ior  reference  (.')  :  Imt  hi-  N\ill  not 
be  compclleil  to  take  a  defective  title  meivly  hecause,  Ijcinj^ 
plaintiff",  he  tiled  his  bill  with  notice  of  the  defect  (/y).  A 
general  admission  Ijy  the  purchaser  in  liis  answer  that, 
according  to  his  belief,  the  plaintiff  was  entitled  to  the  pro- 
perty, the  subject  of  the  suit,  has  been  held  to  be  an  admis- 
sion of  the  fact  which  he  could  not  afterwar<ls  fpiestion  {z). 

Where  a  purchaser  was  let  into  possession,  and  soon  after-  By  acini- 
wards  received  the  abstract  and  retained  it  for  four  years 
Avithout  objecting  to  the  title,  he  was  held  to  have  waived 
his  right  to  a  reference  (a)  ;  but,  in  a  later  case,  it  was  hdd  Purchasir 
that,  even  after  great  delay  and  acquiescence  (there  being  no  iu-lay^iint 
express  waiver),  the  Court  will  not  compel  the  purchaser  to  ^','^rly  Kvj'"' 
complete  if  the  title  is  manifestly  bad  {])) :  and,  tliough  lie  title, 
may  have  waived  all  objections  appearing  on  the  abstract,  he 
may  not  bo  precluded  from  objecting  to  thi-  title  (i1iuiulc{v)^ 

(i()  ^aaJenlum  v.  Iliks,  G  Ves.  G5::!,  (<0  l-hdirjod  v.  Green,  15  Yes.  59i; 

654,  and  V.-C.  Wigram's  remarks  in  and  sc2    Muri/ntrine  of  Ansjxi'h    v. 

L((casv./"»iM,  7  Ha.  425;  and //arm  Xotl,  1   .Alad.   310  ;    Wollln  v.    IIW/- 

V.  Moll,  14  Beav.  170.  ?/ear,  2  .Tnr.  X.  S.  179  ;  Sug.  353. 

(x)  DaUnj  v.  Pullcn,  1  Russ.  &  M.  ('')  BlarhforJx.  h'IAjin(r!.k;6llea\: 

29(5  232  ;  and  nee  Warren  v.  Jliihnrdtfiit, 

(y)  Stapylloii  v.  Scotl,  16  Ve3.  272  ;  You.  1 ;  Iltimt  v.  Bnitky,  5  Dc  G.  & 

and  see  at  Law,  BarncH  v.  W/,eilcr,  7  S.  527  ;  Durllnjt  „,  v.  Ihmilt.m,  Kny, 

Mee.  &  W.  364.  55(5. 

(t)    Phipps  V.  Chlhl,  3  Drew.  7nP.  (<•)  Boi<n  v.  s;ciix>n,  24  IVav.  631. 
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AS   TO   SPJ'X'IFIC   PERFOR:MAXrE. 


Chap.  XVIII.       According  to  the  old  practice,  there  were  two  ways  of 

'. '. fi'aming  a  decree  in  a  suit  for  specific  performance.     The  one 

Decree  for        ^^.j^g  ^q  declare  that  the  plaintiff  was  entitled  to  a  specific 

specrac  per-  J-  J- 

formance— it.s  performance  if  a  good  title  could  Ijc  shown,  and  then  to 
direct  a  reference  as  to  the  title.  The  other,  to  refer  the 
title,  and  to  follow  up  that  direction  by  a  declaration  that  if 
a  good  title  was  shown  the  agreement  ought  to  be  specifically 
performed  (d).  Tlie  mere  direction  of  the  reference  seems, 
however,  to  be  an  implied  declaration  of  the  right  to  specific 
performance  (e)  :  so  that,  on  the  hearing  on  further  con- 
sideration, the  Court  will  not  enter  upon  any  other  defence 
setup  by  the  answer  (/).  The  present  practice,  however, 
in  suits  where,  by  reason  of  the  contract  itself  having  been 
disputed,  the  cause  is  heard  before  the  reference,  seems  to  be, 
to  declare  absolutely  that  the  plaintiff  is  entitled  to  a  specific 
performan.co  of  the  agreement,  and  to  direct  a  reference  to 
inquire  v/hether  a  good  title  can  be  made ; — not  to  declare 
that  the  plaintiff  is  entitled,  &c.,  {f  a  good  title  can  be 
made  (g)  : — and,  in  such  a  case,  the  Court,  in  directing  a  re- 
ference, will  not  direct  an  inquiry  as  to  when  the  title  was  first 
shown  Qi) ;  and  although  the  inquiry  is  directed  in  general 
terms,  regard  will  be  had,  in  prosecuting  it,  to  the  terms 
of  the  contract  (/).  Under  the  common  decree  for  specific 
performance  and  for  inquiry  as  to  title,  the  purchaser  may, 
it  seems,  raise  objections,  which  he  had  abandoned  before 
the  suit  was  instituted  (j) ;  and  if  the  vendor  wishes  to 
prevent  the  abandoned  ol)jections  being  raised  again  in  the 
course  of  the  inquiry,  this  point  should  be  disposed  of  at  the 
hearing  and  noticed  in  the  decree  (/•). 


{d)  Per  Lord  Eldon  in  Stevens  v. 
Guppy,  3  Russ.  p.  182. 

(e)  See  Mole  v.  Smith,  Jac.  495. 

(/)  Le  Grand,  v.  IVhiteJuad,  1  Ent.«. 
309. 

(^)  CliceY.  Beaumont,  1  De  G.  &  S., 
833  p.  408  ;  Gibhins  v.  North  Eastern 
^[etropolitan  Asj/Itun,  11  Beav.,  see 
p.  5. 

(A)  S.  C. 

(!)  Upperton  v.  NicTcohon,  L,  E.  G 
Oh.  Ap.  436, 


{])  Curling/  v.  Austin,  2  Drew.  & 
Siu.  129  ;  see  this  case  ;  and  com- 
ments of  Sir  W.  M.  James,  L.  J., 
uijou  it  in  Upperton  v.  Nicholson,  uhi 
aiipra,  where  a  valid  objection,  taken 
for  the  first  time  pending  a  reference 
as  to  title,  was  held  to  be  too  late. 
For  forms  of  decree,  see  Seton,  593> 
et  seq. 

(/i)  I'piperton  v,  Nicholson,  iih'i 
supra. 


AS  TO  SPKclFic   PKra\)r.MA.\(i:.  III.-, 

Whore  the  agreement  was  in  Avritinq',  an<l  a  pan.l  variation,  chii..  Win. 
not  set  up  by  the  answi-r,  eainc  out  on  tlie  cross-examination       ^'^^  "*' 
of  tlic   (letV'ndant's  n-jvnt,  who    was  one   of    the   phiintiH's  '''•'''"'''f '"".v 

1  l.ik<->  ii  lie   rco 

Avitiiesses,  the  Court  seemed  to  consider  tliat  this  was  a  proper  'Kl'i'iiuj,' 
subject  for  inquiry  before  finally  disposin;^'  of  the  case;  but  t'iun'|.r'!"!ii,v 
on  the  plaintiff  consentinj,^  to  adopt  the  parol  variation  as  !',,'',"!' '"^ " 
part  of  the  contract,  specific  pi'ifoi'iiiance  was  at  once  dferc(  (1 
Avith  costs  (/). 


The  purchaser,  it  appear;,  may  elect  to  take  a  defective   May  dort  t.> 
title  {)il)  :  "  the  covenants  beiu^-  so  framed  as  not  to  leave  the  [j'^'f'; '''^■^'-■■^'*'« 
seller  exposed   to   an  action  on  account  of  the   tlaw  :    but 
Avhere  the   conve^'ance  would   be   merely  void,  and   might 
embarrass  persons  claiuiing  under  the  same  title  as  the  s.Hrr," 
the  purchaser  seems  to  have  no  such  right  (n). 

We  may  here  remark,  that  a  decree,  even  by  the  Lords  (n),  Decree  f..r 
for  specific  performance,  in  a  suit  between  vendor  and  pur-  ?!,„„„ i^clT^i,, 
chaser,  is  no  protection  against  the  adverse  claiuis  of  iiersons  ]'•'""  ^'  «IaimH 

^  '  ^  liy  |>cr-«»n»  imt 

not  parties  to  the  suit  (/>) :  except  so  far  as  that,  if  any  pariit-*. 
j)articular  question  of  title  be  decided  in  favoiu*  of  the  vendor, 
such  decision  forms  a  precedent  which  pi'obably  would,  and 
in  any  inferior  Court  ought  to,  be  followed  on  a  future  occa- 
sion:  also,  that  such  a  decree  may  be  abandoned  or  Avai\cd 
by  delay,  or  by  the  conduct  of  the  parties  entitled  t<.)  the 
benefit  of  it  (q). 

Ill  a  ca^j  in  Iivlan  1,  where,  pursuxnt  to  an  ord/r  of  the 
House  of  Lords,  a  decrt-e  was  madi'  by  thr  <  'omt  of  ( 'hancery 
directing  a  conveyance,  and  before  it  was  executed  the  party 
bounil  to  convey  purchased,  an.d  procured  a  conveyance  to 
himself  of,  other  interests  which  the  decree  was  not  intendrd 
to  afi'ect,  it  was  held  that  he  could  not  set  up  any  ri-ht  in 

(/)  London  and  B'trhumjltam  H.  Ck  (/>)  Sec  llwx/  v.  117,(7.,  1  Mvl.  A  ( '. 

V.   Winter,  Cr.  &  Th.  57.  p.  -170. 

(m)  Bennett  v.  Fowhr,  2  Bcav.  302.  ('/)  See   I^jid  Ilotse   v.   Slcrllnj,   4 

(»i)  Sug.  355.  D<-w.  Hi, 
{>,)  Siijn-d,  )i.  n02,  11.  (<•), 
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AS   TO    SPECIFIC   PERFORMANCE. 


Chap.  XVIII.  respect  of  tlicm,  until  lie  had  first  obeyed  the  dccvcc  ;  and 
^''^*-  ^^-       this  decision  was  affirmed  liy  the  House  of  Lords  (>■)• 


riaintiff  not 
allowed  to 
take  decree 
according  to 
that  constiuc- 
tion  of  agree- 
ment ■which 
he  had  re- 
pudiated. 


Where  the  plaintiff  in  his  hill  offered  to  perform  an 
ambi^'-uouD  agreement,  "  according  to  the  true  intent  and 
meaning  thereof;'  but  uniformly  up  to  the  hearing  insisted 
on  his  own  construction,  as  the  onl}^  contract  between  himself 
and  the  defendants,  not  offering  to  take  up  the  other 
construction  which  the  defendants  were  at  one  time  willing 
to  perform.  Sir  T.  Pluraer  held  the  case  to  be  perfectly 
different  from  one  where  the  plaintiff  calls  upon  the  Court 
to  declare  the  true  construction,  submitting  to  perform 
according  to  the  same  :  and,  his  opinion  being  against  the 
plaintiff's  construction,  he  refused  to  enforce  specific  per- 
formance against  the  defendants  according  to  the  construction 
contended  for  by  their  answer  (.s). 


Plaintiff 
offering  to 
l)erfoi-m  con- 
tract with 
]iarol  varia- 
tions for 
defendant's 
Lenefit 
entitled  to 
decree. 


Parol  varia- 
tion proved  by 
defendant — 
no  decree  for 
plaintiff  :  Imt 
defendant 
may  take 
decree  with- 
out cross  bill. 

Decree  should 
direct  ac- 
counts, &c. 


And  Avhere  the  plaintifl'  by  his  bill,  praying  the  perform- 
ance of  a  written  agreement,  offers  to  the  defendant  the 
benefit  of  certain  subsequent  parol  variations,  the  Court  will 
decree  specific  performance  with  the  variations,  if  the  defen- 
dant elect  to  take  advantage  of  them ;  or  otherwise  of  the 
original  agreement  (t). 

So,  where  the  plaintiff"  by  his  bill  offers  to  perform  the 
a^'Teement  («),  and  the  defendant  proves  a  parol  variation, 
the  Court  will,  at  liis  request,  without  a  cross  bill,  decree 
specific  performance  Avith  the  variation,  and  even  fix  the 
plaintiff  with  the  costs  (.f). 

The  decree  should  also  (unless  the  particular  circumstances 
of  the  case  render  such  a  direction  unnecessary,)  direct  the 
usual  accounts  to  be  taken  of  the  rents  and  profits  of  the 
estate,  and  of  interest  on  the  purchase-money ;  and  should 


(/•)  Persse  v.  Peruse,  2  Jnr.  N.  S. 
.',51  ;  7  CL  &  Fin.  318. 

(»)  Clones  V.  Ili'jfjinscm,  1  Yes.  &  T>., 
see  p.  535. 

(t)  llolimoa  V.  Po'jc,  3  Ra^s.  114. 


(i')  1  ('.  P.  ('.,  N.  Pv.  353. 

(.'•)  l'lj\  V.  Chiiiton,  13  Ves.  546  ; 
S.  C,  1  C.  P.  v.,  N.  R.  351  ;  Gicynn 
V.  Lethbrklge,  14  "Ve.«.  585  ;  see  11 'kj- 
f/inson  v.  Chwe.i,  15  Ves.  525. 


AS   TO    SIM'.CIFKJ    TKIIF*  UtMANi  i:.  1117 

order  p;i\iiiriit  (if  til. •   Imlaiu'c  (liir  IVoiii   llic  purchaser,  and   Chap.  XVI II. 

the  execution  of  tlir  oinryaiic.',  and  delivery  of  the  deeds,       ^*^"  ^°' 

by  the  vendor  (//)  :  and  an  aeeount  may  he  decreed  on  the 

footing  of  the  agreement;  altliougli,  as  in  tliecase  of  a  k-ase, 

the  Rii])ject-mattev  of  tlie  contract  lias  expiied  hy  lapse  of 

time  Itefore   the   hearing  (;).      ^\'lll■n   the   purchaser,  ha\ing 

paid  his  purchase-money  into  Court,  is  ascertaine«l  to  he 

entitled  to  an  abatement  in  respect  of  deteriorations,  c^-c., 

the  ascertained  amount  of  abatement  will  be  repaid  to  him 

"with  i)iterest  ("). 

Where  part   of  the   suljject-matter   of    the   contiact   is  Al.Ktraction 
abstracted  by  the  vendor,  'pendente  lite,  Equity  will  give  pr..|!l^^rty  i.y 
relief,  even  upon  supplemental  bill  after  a  decree  for  specific  ^ •■''"''"■• 
perfitrmance  ;  and  in  (nder  to  assess  the  amount  of  damages, 
has  allowed  the   plaintiti"  to  bring  an  action  to  ascertain 
quantum  (:7a)>in//it'a^d'>',  and  required  the  defendant  t(.)  admit 
the  necessary  facts  (6) ;  but  now,  under  Lord  Cairns'  Act  (<•), 
wherever  the  Court  has  jurisdiction  to  entertain  a  suit  for 
specific  performance,  it  may  award  damnges,  Avithout  sending 
the  plaintiff  to  Law. 

If,  on  a  bill  tiled   by  the   Vendor,  the  ijurchasei'  be  con-   Decree  in 
,  ,     '  11,  "^    1     .     •       1  •  i.       !•  1  vendor'n  liuit 

sidered  unable  to  pay  what  is  chie  ni  respect  (jf  purchase-  ,„„y  .Urect  a 
money,  interest,  and  costs,  the  decree  may  direct  that,  in  j^^y^l^j^J"'/ 
default  of  payment,  the  premises  be  sold  for  the  purpose  of  tJic  .lefideucy 

^    ^  ^  ...  ''V  purilia<iiT. 

satisfying  the  amount  so  due  ;  ami  that  the  deiicn-ncy,  if  any, 
be  paid  by  the  purchaser  {d) :  and  the  vendor  can  prove  as 
a  specialty  creditor  ((')  in  respect  of  such  deficiency  (/")  in  a 
suit  instituted  for  the  administration  of  the  assets  of  the 
purchaser;  the  amount  to  be  found  due  upon  tlie  reference 

()/]  See  Sotuu  on  Decrees,  Gl(i.  siijn;!,  \\  OSl',  c(  fc/. 
(:)    lT'(7//;(.t'/i  V.    Torklii  /l>n,  '2  Y.  (-/)   See    J/ii'/don   v.   licll,   1    P»\iv. 

&  (_'.  72').  •"'^''  "^^"^ '  ■''""<'  ^'-  ^'**"".7'  ^  ^-  ^  * '• 

(rt)   Fcrjuson    v.     Tiulunn,   1    Sii:i.  D'!)  ;  Didc  of  Jha>i/.,rt  v.  I'f>l"!j,f,  \ 


r.30. 


De  G.  &  S.  3-21. 


{h)  Xclson  V.  Bviihjci,  2  ]^.wav.  2;};>,  (e)  .S.  C. 

244  if)  R-nic  V.  r..i*/.y,  I  Y.  &  C.  2f4. 

(-•)  -21  &  -22  Viet.  c.  '27  ;  An>\  tu'c 
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AS   TO   SPECIFIC    PKHFUUMANCE. 


Chap.  XVIII.  constituting  a  judgment  del)t  Avithin  the  1  &  2  Yict.  c.  110, 
'  ^"^ '  s.  13  {g) ;  and  being  provcable  in  bankruptcy  (A)- 


Direction 
that  all 
necessary- 
parties  shall 
concur. 


As  to  con- 
veyance being 
settled  Uy  the 
Court. 


A  direction  is  sometimes  inserted  in  the  decree  that  "  all 
other  necessary  parties  (if  any)"  shall  join  in  the  conveyance  ; 
Ijut  the  omission  of  these  words  is  wholly  immaterial;  as  a 
direction  that  the  vendor  shall  convey  includes,  in  effect,  the 
concurrence  of  his  mortgagees  and  all  other  necessary  con- 
veying parties  (i). 

The  usual  direction  as  to  the  conveyance  is  that  it  shall 
be  settled  by  the  Court  "  if  the  parties  difier  about  the 
same  "  {j) :  these  latter  words  will,  however,  it  seems,  be 
omitted,  if  an  infant  is  a  necessary  party  to  the  con- 
veyance (/.) ;  or  if  it  will,  by  Statute,  operate  to  convey  the 
infant's  estate,  although  he  may  not  actually  be  a  party  (/); 
but  not  merely  on  the  ground  of  his  being  interested  in  the 
estate,  as  in  the  case  of  an  infant  cestui  que  trust  whose 
trustees  have  poAver  to  sell  and  give  receii^ts  (m).  In  one 
case  the  decree  went  on  to  direct  that  the  conveyance  should 
contain  a  particular  clause  in  favour  of  the  plaintiff  (n) :  but 
it  does  not  appear  that  the  Coiu't  will,  in  general,  deliver 
any  positive  direction  or  declaration  as  to  the  rights  of  the 
parties  (o).  If  the  decree  omit  the  usual  direction  as  to  the 
conveyance,  the  omission  may  be  sup^Dlied  on  petition  Q)). 


Under  the  old   practice,  if  the  matter  came  before   the 


Course  of 

proceeiling  in  .  ^ 

Master's  Master,  the  practice,  as  settled  by  the  76th  Order  of  April, 

old  practice.      1828  (q),  Avas,  for  the  party  entitled  to  prepare  the   con- 
veyance to  bring  the  draft  thereof  into  the  Master's  office, 

(j)  Duke  nf  Bmi'foH  v.  Phillips,  1       Ch.  28. 


De  G.  &  S.  321  ;  Pcypplc  v.  Hansom, 
5  De  G.  &  S.  318. 

(/()  Ex  parte  Ilanter,  C  Yen.  04  j 
Poidcs  V.  Rogers,  cited  ih.  95. 

(/)  Minton  V.  Klrivood,  L.  Iv.  3  Ch. 
Ap.  614,  61  r. 

{j )  Seton  on  Decrees,  G08. 

(k)  Calvert  v.  God/rc;/,  2  Beav.  2G7; 
but  see  Seton,  1197. 

(0  Cheese  V.  Cliceae,  15  L.  J.  N.  9. 


(m)  Richardson  v.  Ward,  11  Bear. 
378. 

{n)  niakeslcy  v.  WhlcUhv,  1  Ha. 
183. 

(o)   Williams  V.  Tcnle,  6  Ha.  254. 

(j>)  Trctcli/aa  v.  Charter,  9  Beav. 
140. 

(q)  See  Edwards'  Orders,  27,  and 
Dan.  Ch.  Prac.  by  H.  1191. 


AS   TO    SPKCIFIC    rKKFollMANX'E.  I!|!i 

and   L;i\'('  llolic'i>  of  Lis  li;i\  ill;.;-  so  doiic   Id   tlic  otlnT   party;   CImp.  XVIII, 
and  at  any  time  Avithin  ci^ht  days  after  sucli  notice,  such    .  ' 

other  party  might  inspect  the  same  Avithout  fee,  and  miglit 
take  a  copy  thereof  if  lie  thought  lit:  and  at  or  helore  the 
expiration  oi"  the  eight  days,  or  sucli  lurthiT  liinc  as  tlie 
Master  in  his  discretion  allowed,  such  other  party  was  obliged, 
either  to  agree  to  adopt  the  conveyance,  or  to  signify  his 
dissent  therefrom;  and  in  the  latter  case  he  had  to  deliver  a 
statement  in  writing  of  the  alterations  which  he  proposed  in 
the  draft  of  the  conveyance.  But  if  he  deli\-ered  no  such 
statement  in  writing,  or  if  the  party  bringing  in  the  draft 
refused  to  adopt  the  proposed  alterations,  the  Master 
proceeded  to  settle  tlie  conveyance  according  to  the  practice 
of  the  Court.  And  in  case  the  Master  adopted  the  proposer! 
alterations,  the  costs  of  the  proceedings  were  Ijoi-n."  by  tb'" 
party  preparing  the  draft. 


If  an  appeal  was  pending,  the  Master  nevertheless  pro-  Effect  of 
3ded   to  sett 
was  stayed  (r). 


ceeded   to  settle   the   conveyance,  and  only  its   execution   "'''*^'^" 


Exceptions  lay  to  the  Master's  certificate  (.s) ;  but  if  Kxrq.ti..n. 
no  exceptions  were  filed  the  conveyance  had  to  be  executed  c  rtitk-ati-. 
by  the  parties  (t). 

Under  the  present  practice  the  Judge  settles  the  draft  in  N.u-  i.r.vii. 
chambers;  and  (".)  in  any  case  of  apparent  diHiculty,  or  wheie 
the  draft  is  likely  to  be  available  as  a  precedent  for  others  in 
the  same  cause  or  matter,  generally  requires  it  to  be  laid 
before  one  of  the  conveyancing  counsel  of  the  Court  for  his 
opinion.  A  certificate  is  given  l>y  the  chief  clerk  approving 
of  the  draft  as  ultimately  settled;  an.l  the  api)ro\al  of  the 
Judo-e  is  signified  by  a  memorandum  written  in  the  margin 
of  the  engrossment  and  signed  by  the  cliief  clerk. 

()•)    O'l'-i/nn  V.   Ldhbrldjc,   U  Vcs.  G.  &  S.  70S,  711. 
585_  (0  1  Dan.  Ch.  Viae,  by  II.  1H*'2. 

^(.,")  Lloyd  V.  Grisnth,  1  Dick.  103  ;  (")  Re  Bennett,  IS  .T,u-.  .3.3  ;  Ilanry 

Wuk-emcni  v.  nur'hesa  <>/  Ruthnul,  3  v.  Brooke,  9  Ha.  \\>Y^n<\.  XL 
Yes.  501  ;  M«.':ht>j  v.  Imlcnack,  1  Do 
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AS   TO    SPECIFIC    rEriFORMAXCE. 


Chap.  XVIII. 
Sect.  10. 

Conveyance 
under  the 
Trustee  Act, 
1850. 


In  various  cases  of  necessary  parties  being  nntler  dis- 
abilities, a  conveyance  might,  formerly,  have  been  procured 
under  the  1  Will.  IV.  c.  CO,  and  4  &  5  Will.  IV.  c.  23  (x);  and 
now,  under  the  13  &  14  Vict.  c.  GO,  the  principal  provisions  of 
which  (y)  we  have  already  noticed  {z),  the  Court  may  declare 
any  of  the  parties  to  the  suit  to  be  trustees  within  the  Act, 
and  vest  their  estate  and  interest  in  the  purchaser  (a). 


Conveyance 
under  16  &  17 
Vict.  c.  70,  in 
case  of  lunatic 
vendor. 


And  by  the  16  &  17  Vict.  c.  70,  when  any  person  having 
contracted  to  sell  any  land  becomes  lunatic,  and  the  con- 
tract is  not  disputed,  or  is  such  as  the  Lord  Chancellor 
thinks  ought  to  be  performed,  or  a  sj)ecific  performance 
of  the  contract,  either  wholly  or  so  far  as  the  same  remains 
to  be  performed,  has  been  decreed  either  before  or  after  the 
lunacy,  the  connnittee  of  the  estate  of  the  lunatic  may, 
in  his  name,  and  on  his  behalf,  by  direction  of  the  Lord 
Chancellor,  signified  by  an  order  to  be  made  on  the  petition 
of  the  plaintiff  or  any  of  the  plaintifis  in  the  suit,  on  the 
petition  of  the  party  claiming  the  benefit  of  the  contract 
with  the  lunatic,  or  an}-  plaintift'  in  the  suit,  receive  and 
give  an  effectual  discharge  for  the  money  payable  to  the 
lunatic,  or  so  much  thereof  as  remains  unpaid,  and  make 
such  conveyance  of  the  land  to  such  person,  and  in  such 
manner,  as  the  Lord  Chancellor  may  order;  and  such  con- 
veyance is  to  l)e  as  valid  and  legal,  to  all  intents  and 
purposes,  as  if  the  lunatic  had  been  of  sound  mind,  and  had 
executed  the  same  {h). 


Two   iiKjdes   of   proceeding   might   formerly   liave   been 


Conveyance 
how  to  be 

obtained  when  adopted  when  a  party  refused  upon  order  to  execute  the 
to'^c^JIivey!''''     necessary  assurance.     The  first  under  the  1  Will.  IV.  c.  30  (c), 


(x)  See  In  re  Louce  Instate,  2  Pli. 
C90  ;  and  on  the  Acts  generally,  see 
Lewin  on  Trusts,  Cth  edit.,  p.  846, 
(t  seq. ;  Morgan's  Chancery  Acts,  76, 
ct  seq.;  Dan.  Ch.  Prac.  176.3,  et  seq. 

iy)  See,  in  particular,  .sect.  SO, 
siiprd,  p  587. 

{z)  SvprJ,  p.  58-^  (t  ..cq. 


{(i)  Fur  form  of  ."^uch  a  declaration, 
with  the  consequent  directions,  see 
llartjrmves  v.  ]Yri(jht,  cited  Seton,  6 1 6. 

(h)  Sects.  122,  139;  see  13  &  14 
Vict.  c.  60,  and  General  Orders  in 
Lunacy  of  the  7th  Nov.,  ]  853,  r.  56. 

{(■)  See  sect.  15,  rule  15. 


AS   TO   SPKCIFlc    I'KUI'oKMANci:. 


Avliicll  autlioiizrd  till'  (  'ouil  to  ;i]i]H,iiit   nin-  of  tlic  .Masters  to    CJmi..  XVIII. 
execute  the  Conveyance;  Imt  (uily  wlieii  tin-  recusant  party       '  °"     "' 


had  been  in  prison  for  two  luoiitlis  (//y :  or,  secondly,  tlie. 
party  ordered  to  convey  might,  upon  his  refusal  or  defaidt 
for  twenty-eight  days  after  teuder  of  tin,'  conveyance,  he 
treated  as  a  trustee,  and  a  conveyance  might  be  obtained 
under  the  1  Will.  IV.  c.  GO,  s.  8  (e).  The  Trustee  Act,  LS50, 
repealing  the  1  Will.  IV.  c.  GO,  contains,  as  Ave  liave  seen,  an 
express  provision  autlioiizing  the  Court  to  declare  that  any 
of  the  parties  to  a  suit  for  speciiic  pei'forniance  are  trustees 
within  the  meaning  of  the  Act,  and  to  make  a  similar 
declaration  as  respects  unborn  persons  in  certain  cases  (/") ; 
and  in  cases  coming  within  its  jn-ovisions,  has  superseded, 
although  it  does  not  repeal,  the  1  Will.  IV.  c.  HG  ((j). 

We  may  here  remark,  that  wliere  money  has  been  paid   Intercut  on 
1  1  •   1     ■  1  1    •  money  re- 

undcr  a  decree  or  order,  which  is  reA'ersed  on  appeal,  interest  f(iudc<l  on 

will  not  be    allowed    except  by  special    direction  (//) :    l»ut  !*,|,'|^niily" 
where  mone}'  has  been  recovered  at  Law,  E<pnty,  in  deciee-  allowd. 

ing  its  re-payment,  has  also  given  interest  (/). 

If  the  purchaser  have  accepted  the  title  (/••),  or  the  title  Stfj-rai, 

1  T  1      1  •  •  •  1  •       /•  •  •  wlien  granttil. 

have  been  established  in  a  suit  against  hiin  tor  speciiic  ])er- 

formance  {l),  a  writ  of  ne  exeat  regno  will  lie  against  him,  if 

it  can  be  collected  that  he  intends  to  go  abroad  Ijefore  paying 

the  purchase-money  (?h)  :  and   this,  although    his   intended 

absence  cannot  be    attributed  to  the    puij)ose  of  avoiding 

payment  (») ;  and  although  he  may  be  leaving  behind  him 

property  sufficient  to  answer  the  demand  (n):  and  the  writ 

will    be    marked    fjr    the    full    auKmnt    el'    tin;    imrehasc- 

money  {p). 

(d)  Sue  9  Eeav.  275.  ami  Juris  ni  v.  Pdi'u,  lo  Ves.  IGI. 

(e)  See    Warhurton   v.    Vdii/Irin,   i  (/)   See    Ritijites   v.    Wiite,    '1    >f»r. 
Y.  &  C.    217  ;   T/ijma.f  v.   O'lrinnic,  9  472  ;  Morrln  v.  M'Xcil,  2  Kiipk.  CiM. 
lieav.  275.                                                         ('")   Boclim  v.  Wood,  Turn.  &  11.  :J.".2. 

(/)  13  &  14  Vict.  c.  60,  s.  30.  (n)  See  Turn.  &  II.  3ir>  ;  St,, nut  v. 

Ql)  See  Seton,  p.  6SS.  Ornham,  19  Veo.  313. 
{/,)    Parler  v.   Morrdl,  2   Ph.  409  ;  (o)  See  Turn.  A  K.  338  :   Dan.  <  Ii. 

and  see  3  Y.  &  C.  131.  Prac.  1538. 

(/)  ro«ni7  V.  6'i/(/,  8  Bcav.  147.  ()>)   Bnhm    v.    IIW^  Turn,  k   \\ 

(/(■)  Goodv:in  v.  Ch'rkr,  2  I>ick.  497;  332,  345. 
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AS   TO   SrECIFIC   PERFORMANCE. 


Chap.  XVI II. 

Sect.  10. 

Vendor's 
reined)'  for 
I)a)-ment  of 
money. 


Decree  dis-- 
missing 
vendor's  bill- 
return  of 
deposit  when 
oi'dered. 


If  the  purchaser  fail  to  pay  the  nionej^  -svithin  the  time 
namoil  in  the  decree  or  order,  an  attachment  may  issue 
against  him ;  or  the  vendor,  if  so  disposed,  may  move 
to  rescind  the  contract,  and  to  dismiss  the  bill  without 
costs  (q):  or  he  might,  it  is  conceived,  move  for  a  resale 
of  the  property  by  the  Court,  and  for  the  payment  of  the 
deficiency  (if  an}^)  by  the  purchaser  (/■). 

AVlierc  the  vendor's  bill  is  dismissed  lor  want  of  title,  the 
Court  in  general  will  direct  him,  if  he  have  received  the 
deposit,  to  repay  it  wdth  interest  {&•) :  or,  if  in  the  hands 
of  the  auctioneer,  would  probably  direct  the  vendor  to 
concur  Avith  the  purchaser  in  an  order  for  its  payment  (f) : 
but  where  the  vendor's  bill  was  dismissed  on  the  ground  of 
laches,  and  without  any  decision  on  the  question  of  title,  Sir 
J.  Wigram,  V.-C,  refused  to  order  the  return  of  the  deposit; 
and  intimated  that  such  an  order  should  only  be  made 
in  cases  where  the  decree  dismissing  the  bill  would  entitle 
the  purchaser  to  an  injunction,  if  the  vendor  attempted 
to  enforce  his  legal  remedies  upon  the  contract  (v.) :  so, 
where  the  vendor's  suit  for  specific  performance  was  dis- 
missed wathout  costs  by  the  Court  of  Appeal,  reversing 
a  decision  of  the  Court  below,  and  the  purchaser  did  not 
wish  for  any  order  for  the  return  of  the  deposit,  unless 
it  was  ordered  to  be  repaid  w^th  interest,  the  Court  made 
no  order,  and  left  the  defendant  to  his  remedy  at  Law^  (r). 


The  return  of  the  deposit  cannot,  according  to  the  present 
practice  (x)  be  ordered  when  the  purchaser's  bill  is  dis- 
missed ;  and  in  such  a  case  the  Court  would  seem  to  have 
no  power  under  the  21  &  22  Yict.  c.  27  to  award  damages 
to  the  purchaser,  as  compensation  for  the  loss  of  his  deposit. 


(q)  Folijm  V.  Mariin,\(i  Bcav.  580. 

(r)  See  Nash  v.  The  Worcester  Com- 
missionere,  1  Jur.  N.  S.  973,  V.-C.  W. 

(«)  Haves  v.  Bailey,  cited  Sug.  621 ; 
Lord  Anson  v.  Hodges,  5  Sim.  227 ; 
e>i/jra,  p.  193. 

(0  Bryant  v.  Busk,  4  Ru?b.,  ece 
p.  G;  Dan.  Ch.  Prac.  1284,  n. 


(«/)  Soulhcomh  V.  B'luhnp  of  Exeter, 
6  Ha,,  seep.  225  ;  and  see  Madeley  v. 
Booth,  2  De  G.  &  S.  718,  722, 

(r)  Rede  v.  Oalces,  2  De  G.  Jo.  &  S. 
518  ;  L.  J.  Turner  expressed  no 
opinion. 

{.r)  Supra,  p.  193. 


AS   TO    SPKCIKIC    I'KltlOKM  VNCi:.  1 1 2;i 

])ut  ill  a  luoilriii  case  \'.-('.    1\.   iJiiifc,  in  adlirrin^  tu  tlio  (.'hai).  XVIH. 
rule,  refused  the  vendor  costs  on  liis  drclinin^'  to  return  the       ' ''   ' 


deposit  (if);  and  wlion  the  .liidicature  Act,  1H73,  conies  into 
force,  the  (Jonrt,  it  is  conceive<l,  Avill  have  jurisdiction  in  any 
action,  whetlier  for  tlie  specific  peiforinance  or  rescission  of 
the  contract,  to  direct  a  return  of  tiie  deposit  ■\vliere  tlie 
purchaser  would  be  entitleil  at  law  to  recover  it  (s). 

If   a  bill  i-'  dismissed    on    i^rnuiuls  whieli   would  not  in    1  >iMiii«Hal 

with' ml  j»rf 

themselves  be  a  defence  to  an  action  at  Law,  it  does  not  judiev. 
appear  to  be  necessary  to  express  in  the  decree  that  the 
dismissal  is  -without  prejudice  to  the  legal  remedy  (")• 
Where  the  dismissal  is  on  a  point  not  raised  liy  the 
pleadings,  the  decree  is  made  without  prejudice  to  any  otlu'r 
bill  by  the  plaintiff  (]>). 

Where  the  decree  or  order  directs  that  possession  of  the  Delivery  of 
premises  shall  be   delivered  up,  the  party  entitled  to  tlie 
possession,  may,  on  its  being  refused,  obtain  the  same  by 
means  of  a  writ  .of  assistance  (c). 


(11.)  As  to  COSt^.  SecUonn^ 

A-H  to  C08t». 

In  Equity,  as  at  Law,  the  party  wlio  fiiils  is,  livlmd  facie,  Costs  as  a 
liable  to  costs  {d)  :  and,  although  the  rpiestion  of  costs  rests  ^rc^Tnc  lly 
entirely  in   the  discretion  of  \he  Court  {<'),  yet    it  is  for  jl^j^JX'^"'* 
the  unsuccessful  litigant  to  show  (if  he  can)  the  existence 
of  circumstances   sufficient   to    negative   his  irrimd  facie 
liability  (/)  ;  and    the   present  disposition    of  the    Coui-ts 
appears  to  be,  to  adhere,  with  considerable  strictness,  to  the 
o-eneral   rule.     It    has    been    pointedly   observed    by    L<'id 
Cottenham,  C,  "  Parties  may  have  more  or  less  reason  for 

(?/)  (7cc  V.  7'(wsc,2DeG.  &S.  340.  Dan.    Ch.    Tmc.    'd'ol,   11S5  ;   Sct.'ii, 

{■)  36  &  37  Vict.  c.  06.  s.  24.  1228,  122<t. 

{(i)  See  Wed[iv:ood\'.  Adtms,  8  Beav.  (d)    Vancouvcv  v.  rtHsn,  11  Vcs.,  svc 

105.  403. 

{h)  Clay  V.  nnffvrdy  5  De  CI.  &  S.  (<)  Sug.   G<0  ;   Ocraht-i  V.  Mnlonf^ 

768.  1  H.  L.  C.  81. 

(<■)  Se3  Cons.  Oid.  XXIX.  r.   T- j  (/)  Vamomcr  y.  DlUf,  nhi  $upn\. 
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AS   TO   SPECIFIC    PERFORMANCE. 


Chap.  XVIII.  coinini'-  Iktc  ;  hut  tlic  (lUi'stion  is,  AvhetliiT  those  wlio  are 
Sect.  11.  . 

! — '. —  right,  or  those  who  are  AS'rong,  are  to  pay  the  costs  of  their 

so  doing.     The  rule  I  always  act  upon  is,  to  order  costs  to 
be  paid  by  those  who  are  wrong  "  (y). 

The  cases  upon  the  sul)ject  may  be  conveniently  classified 
as  follows,  viz.  : — 

1  st.  Cases  where  the  general  rule,  fixing  the  unsuccessful 
litigant  with  costs,  is  enforced  Avith  more  than  ordinary 
stringenc}' : 

2nd]y.  Cases  where  it  is  merely  allowed  to  operate  : 


Cases  where 
general  rule 
is  enforced 
with  more 
than  ordinary 
stringency. 


ordl3^  Cases  where  it  is  modified,  so  as  to  deprive  the 
successful  litigant  of  his  costs,  wholly  or  in  part : 

And  -ithly.  Cases  where  the  successful  litigant  is  wholly 
or  in  part  fixed  with  payment  of  costs. 

As  to  the  1st  class  of  cases. — A  vendor,  obtaining  a  decree 
for  specific  performance,  has  been  held  entitled  to  costs  on 
tlie  special  ground  of  the  purchaser  having  persisted  in  an 
objection  to  the  title  which  he  knew  had  been  decided  against 
another  purchaser  in  a  former  suit  (A) :  so,  where  a  bill  is 
dismissed  on  the  ground  of  misrepresentation  (/),  or  fraud, 
or  contains  groundless  imputations  of  moral  (k),  fraud  against 
tlie  defendant  (/),  or  where  the  claim  is  dishonourable  and 
contrary  to  moral  equity  (m),  or  against  a  clear  stijtulation 
in    the  contract  (/^),    the    dismissal  will  be  with  costs  :  so. 


(.y)  Hunter  v.  Xvekolds,  2  Ph.  515  ; 
and  see  Green  v.  Bri'j'js,  6  Ha.  633  ; 
and  Earl  Nelson  v.  Lord  Br  Id  port,  10 
Beav.  305 ;  Pattlwa  v.  (iralatm,  2 
Sm.  &  G.  211. 

(A)  Biscoc  V.  ir/Z/os  3  Mcr.  456. 

(/)  Buxton  V.  Lititir,  3  Atk.,  see 
387  ;   Vancouver  v.  BUss,  11  Vcs.  4G3. 

{/■)  See  the  conclusion  of  V.-C. 
Wigram's  judgment  in  Marshall  v. 
Sl"ddcn,  7  Ha.  4{). 


(/)  ^Morgan  and  Davey  on  Cost?, 
73  ;  ."^roft  V.  Dunhar,  1  Moll.  442, 
4G0  ;  Lanijhij  v.  Fisher,  9  Beav.  90  ; 
see  Gktscott  v.  Lang,  2  Ph.  310,  322  ; 
Knight  V.  Majoribanks,  2  Mac.  &  G. 
16  ;  Price  v.  Berrington,  15  Jur.  999. 

(m)  Bur  is  v.  i^'i/monds,  1  Cox,  402, 
408,  and  other  cases  cited  in  Beames 
on  Costs,  37. 

(rt)  ]Villiams  V.  Bdwards,  2  Sim. 
78,  83. 


AS   TO   SrEflFIC    PF.r.FollMAXfK. 


111. 


A\liiic  tlic   unsuccessful  litigant   lias  acted   fraudulently  in   Chap.  XViii. 
tlic  su!i)c(t-uiatter  of  tin-  suit,  oi-  lias  acted  vexatiously,  and       '  *■"'  '     " 
refusc'fl  lair  oHirs  of  acconiiiiodatinn,  (he  decree  against  Idni 
Avill  generally  l)e  Avith  costs  (o). 

As  to  the  2nd  class  of  cases. — A  pureliaser  resisting  specilic  Cim^-k  wii.n- 
])i'rfornianco,  on  grounds  Avliicli  tlie  ('ourt  considers  clearly  Ki"!c'd''ti. 
tnitenable,  will  not  be  relieveil  from  costs  because  he  aedcl  "l»"«"i't<-'- 
under  counsers  opinion  (j>)  ;  or  even  upon  the  reconnnenda- 
tion  of  the  master  midcr  the  old  practice  0/) :  so,  -where  he 
omitted  to  take  a  \-alid  objeetion  to  tlie  title  which  was  nut 
removed  until  after  the  bill  was  iileil,  and  insisted  on  objec- 
tions which  the  Court  considered  untenable,  he  was  oi-dered 
to  pay  all  the  costs  of  the  suit  (r) :  so,  where  he  is  lieM  by 
his  conduct  to  have  waived  the  usual  reference  as  to  the 
title  (s),  or  any  particular  objection  arising  on  the  title  (t), 
and  he  has  rested  his  defence  on  the  question  of  title,  the 
decree  against  him  wall  be  with  costs  :  so,  where  the  vendor's 
bill  is  dismissed  merely  ibr  want  of  title  and  the  title  is 
clearly  l)ad,  the  decree  against  him  is  with  costs  (n), 
although  he  be  merely  a  trustee  for  sale  (./.'),  or  although  the 
title  have  become  defective  through  the  accidental  destruction 
of  the  deeds  subsequently  to  the  contract  (u) :  so,  wlici-e  a 
purchaser  had  objected  that  a  good  title  could  not  be  shf)wn 
unless  certain  accounts  were  taken,  and,  this  Iteing  resisted, 
each  party,  filed  a  bill  for  specific  performance,  the  Court, 


(o)  Sloigan  and  Davey  on  C'osts, 
80  ;  Clowes  v.  JBecl;  2  De  G.  M.  &  G. 
731  ;  .S7tf )•«•/«  V.  .S'/irt/i-cyjan-e,  17  Beav. 
2(57  ;  5  De  G.  M.  &  G.  517  ;  and  see 
Jones  V.  Farrell,  1  De  G.  &  Jo.  208. 

(2i)  MaJiny  v.  11111,  1  Cox,  ISG; 
and  see  Flniiln  v.  Pullln,  12  Jur. 
410,  where  it  would  appear  that  a 
trustee  acting  under  advice  was  never- 
tlieless  fixed  with  costs  ;  and  Peers  v. 
Cveh-i/,  ir,  Beav.  209  ;  Bmilton  v 
Bnu-d,  3  De  G.  M.  &  G.  60S,  where 
the  fact  of  the  trustees  having  acted 
on  counsel's  advice,  though  stated  at 
the  bar,  does  not  appear  to  have  l)een 
proved,   ami    is   not    notic.^l   in    tlio 


judgments  ;  see  Lewin,  306. 

(q)  Earl  Nelson  v.  Lord  Bridport, 
1 0  Beav.  305. 

((•)  Brid'jcs  V.  Lon'jman,  24  Beav. 
27. 

(ji)  Fleet irood  v.  Orceii,  15  Ves.  595; 
Mtirijrarine  of  Anxparli  v.  .V.(»7,  1 
Madd.  31 7. 

{()  Burinll  V.  Bnn'n,  1  .T.  fc  W. 
1 7.^.. 

(//)  ]y(dUrs  V.  Piimiin,  19  \es.  351  ; 
Pluyford  v.  Ilom-e,  3  Y.  &  J.  1 75  ; 
Blosse  V  Lord  Clonmorris,  3  Bh'.  62. 

(r)  Siiprd,  p.  85. 

(//)  Bri/aiit  V,  IIhkH;  i  Ku.--."'.  1,  5. 
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AS   TO    SPKCIFK'    PERFORMANCE. 


Chap.  XVIII.  holding  the  purclia.ser  to  Le  right,  made  a  decree  in  the 


Sect.  11 


': second  suit,  and  gave  liini  the  costs  of  both  suits  (z). 


But  in  one  case  where  there  was  a  substantial  objection 
to  the  title,  which  the  vendor  ought  to  have  known,  but 
which  the  purchaser  did  not  discover  until  after  the  institu- 
tion of  the  suit,  the  C*ourt,  although  it  overruled  all  the 
purchaser's  objections  to  the  title  which  were  the  immediate 
cause  of  the  litigati(jn,  refused  the  vendor  his  costs  {((). 


costs,  wholly 
or  in  part. 


Cases  where  As  to  the  Grd  class  of  cases  (6). — A  vendor  obtaining  a 

fi'modified^so  decree,  has  been  refused  costs  on  the  ground  of  his  having 
su  ^'istfEf '  ^  unsuccessfully  contended  that  the  purchaser  had  waived  his 
litiirant  of  1-icdit  to  investio-atc  the  title  (c) :  so,  a  vendor  has  been  refused 
costs  where  the  purchaser's  objection  to  the  title,  although 
overruled,  has  been  considered  a  fair  objection  (d) ;  or  has 
been  overruled  merely  on  the  authority  of  an  unreported 
decision  (e);  or  has  been  occasioned  by  the  vendor  or  his 
solicitor  ( f) ;  or  has  arisen  from  a  mutual  misunderstand- 
ino'  (g) :  so,  where  the  title  was  not  clear  on  the  abstract  as 
delivered  before  bill  filed  (//) ;  or  the  vendor  has  refused  to 
furnish  necessary  CAddence  in  support  of  the  title  (although 
the  purchaser's  requisitions  embraced  unnecessary  evi- 
dence) ((■) ;  or  where  he  has  obtained  a  decree  on  the  ground 
of  the  purchaser's  acquiescence  in  a  voidable  contract  (/.). 


So,  the  dismissal  of  the  vendor's  bill  has  been  without 
costs  in  cases  where  the  dismissal  Avas  merely  on  the  ground 


(z)  Burton  v.  TodJ,  ami  Tndd  v. 
Gee,  1  Sw.  255,  262. 

{>i)  PluUipxoii  V.  ('thho)i,  I..  ];.  G 
Ch.  Ap.  428. 

(6)  See  Beames  on  Costs,  30. 

(f)  M'Qucen  v.  Far/juhar,  11  Ves. 
482  ;  Sidehotham  v.  Barrtn'jton,  5 
Beav.  261. 

(cZ)  Cox  V.  Chumhcrlain,  4  Ves.  6.31 ; 
Pov-ell  V.  Martyr,  8  Ves.  149  ;  Staines 
V.  Morris,  1  Ves.  &  B.  8  ;  Aislahie  v. 
Rice,  3  Madtl.  see  261  ;  Thorpe  v. 
J'reer,  4  Ma<l<l.  466;  see  M'Qucen  v, 


FarquJiar,  11  Ves.  482. 

(e)  Corder  v.  Morrjan,  18  Ves.  344. 

(/)  See  Fenton  v.  Browne,  14  Ves, 
14  4,  150  ;  Balin  v.  Cojk,  2  Rush.  175. 

(;/)  Ccdrcrlft/  v.  Wiffidins,  1  Ves.  J. 
210,  213. 

(/()  Anon.  V.  Collinrje,  3  Ves.  &  B. 
143,  u.  ;  Wihon  v.  Chqdtain,  1  Jac. 
&  W.  36. 

(0  XcimU  V.  SmitJt,  1  Jac.  &  W. 
263. 

(Z)  Bicl-enson  v.  Ihron,  cited  Sug. 
630,  11.,  619. 
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of  liis  own  hicJiffi  in  applying  to  the  Court  (/),  or  of  tin-  uil<-  <  u.^i,.  \\  iii. 

being  merely  douLtful  (///),  or  on  the  groinid  of  agency  being       '  _[  _' 

denied  (h),  or  oi'  the  general  inaccuracy  of  ibe  transacti(»ns 

relied  on  as  constituting  the  contract  (o),  or  upon  a  groinid 

of  defence  wbicb  the  purchaser  did  not  resort  to  \intil  after 

the  institution  of  the  suit  (2^) :  so,  whei-e  a  purchaser  had,  in 

the  first  instance,    ly  his  acts,  wai\(d   tlir  (hnc  f(.ir   coiii- 

pletion,  and  had  gone  on  for  some  time  inducing  the  vendor 

to  incur  expenses  to  perfect  his  title,  and  suddenly',  upon 

discovering   that   vacant    possession   could    not   be    given 

according    to    stipulation,    declined    to    complete   {q) :     so, 

according  to  Lord  St.  Leonards,   "if,  after  a  bill  filed  fur 

specific  performance,  the  plaintifi",  in  pursuance  of  a  power 

in  the  instrument,  determines  the  contract,  the  bill  will  be 

dismissed  without  costs"  (r):  so,  the  Court  has,  by  way  <»f 

compromise,  refused  to  fix  the  vendor  with  costs,  he  on  his 

part  consenting  to  give  up  his  legal  right  of  actii>n  tind.r 

the  agreement  (.s'). 

So,  a  purchaser  obtaining  a  decree  for  specific  perfirmance, 
has  been  refused  his  costs,  on  the  ground  of  the  inaileipiacy 
of  the  consideration  (t) :  so,  where  a  purchaser's  bill  for  the 
performance  of  a  contract  alleged  to  arise  out  of  corres- 
pondence, was  dismissed  on  the  groimd  of  the  language  being 
equivocal  and  not  clearly  amounting  to  an  agreement,  costs 
Avere  refused  {u) :  so,  where  it  was  dismissed  on  the  grouud 
of  delay,  and  the  vendor  had  not  objected  to  the  <lelay  (.') : 

(/)  Guest  V.  Ilomfraij,  5  A^es.  824.  13.  -380  ;  and  see  3  V.  &  C  ."-17. 

{m)  Hose  V.  CaUand,  5  Ves.   189  ;  (7)  Xokcs  v.   Lml  Kilmon;/,  1   Do 

White  V.  FoJjambe,  11  Ves.  337,  352 ;  G.  &   S.  444  ;    and   see   Dcm-dl   v. 

Willcox  V.  BcUaers,  Turn.  &  R.  491  ;  Lord  Bolton,  18  Ves.  fiOo,  514  ;  suffd, 

MuUlar/s  V.    Trlnder,  L.   R.  10  E(i.  p.  429. 

449  ;  but   see  Pyrkc  v.  Waddin'jliuui  (»•)  Sug.   654,  referring  to    HV.^rort 

10  Ha.  11.  V.  Parin,  3  Ve.s.  &  B.  1!'7. 

(/()  Howard  v.  Braithivaite,  1  Ves.  (s)  Buxton   v.  Lister,  3  Alk.   3S7  ; 

&  E.  202,  374  ;    BJore  v.  Sutton,   3  and  see  2  De  G.  &  S.  346. 
:\[er.  237  ;  Thornburij  v.  Bcril/,  1  Y.  (0  Bntrotres  v.  Loci;  10  Ves.  470. 

^  C.  C.  C.  551.  (")  >'^t>'<''ford   v.  Bostrortfi,  2  Vef. 

(o)    Marquis    Toicnshend   v.    Stan-  &  B.  348  ;  and  see  6  Ves.  341. 

groom,  6  Ves.,  see  341.  {^)  Firlh  v.  (;..n>:- /.  1  .T,n-.  N.  S. 

(/>)  ]yinch  V.   Winchester,  1  Ves,  k  860, 


2128  AS   TO    SPECll'lC   PERFORMANCE. 

C'l.ap.  XVIII.   SO,  al^o,  on  the  ground  of  the  defendant  having  in  his  answer 
_^!!^l^ll_    alleged  fraud  and  circumvention,  which  he  failed  to  prove  {y), 
or  having  set  up  a  false  defence  which  the  plaintiff  has  been 
obliged  to  disprove  (~) ;  so,  also,  on  the  ground  of  the  hard- 
ship of  the  cnso,  and  the  novelty  of  the  point  raised  {<i). 

So,  where  the  vendor  has  by  a  Avill  subserpient  to  the 
contract  devised  the  property  to  an  infant,  or  in  such  a 
manner  as  to  render  a  suit  necessary,  his  estate  must  bear 
the  costs  {h):  but  if  the  will  be  prior  to  the  contract  it 
seems  that  no  costs  will  be  given  (r).  This  distinction,  Avliich 
is  now  well  established,  does  not  seem  to  have  been  taken  in 
some  of  the  earlier  cases,  wdnch  were  decided  without  refer- 
ence to  the  date  of  the  Avill  ((/)•  In  a  modern  case,  wdiere  a 
suit  was  rendered  necessary  by  the  vendor  having,  subse- 
quently to  the  contract,  devised  the  estate  to  infants  who 
were  also  his  co-heirs,  and  the  purchaser,  while  desirous  of 
completing  the  purchase,  claimed  exemption  from  payment 
of  interest  under  the  contract  on  the  ground  of  delay  on  the 
vendor's  part  in  making  out  his  title,  and  the  suit  was 
instituted  by  the  vendor's  representatives.  Lord  Eomilly 
decreed  specific  performance,  and  held  the  purchaser  lialde 
for  the  w^hole  costs  of  the  suit  {c)  :  but,  on  appeal,  the  pur- 
chaser Avas  held  to  be  wrongly  charged  Avith  the  costs,  so  far  as 
the  suit  related  to  getting  in  the  legal  estate  from  the  infants, 
and  an  apportionment  Avas  directed ;  L.J.  Knight  Bruce  being 
of  opinion  that  they  ought  to  fall  entirely  on  the  vendor,  and 
Lord  Justice  Turner  that,  under  the  special  circumstances, 
no  costs  should  be  given  (/).  Where  the  vendor  dies  before 
the  completion  of  the  contract  intestate,  and  leaving  an  infant 

iy)   Thomas  v.  PJillJ!p-%  H  .Tur.  SO,  (d)   See  Woriham  v.  Lord  Dacre,  2 

V  -C  K.  B.  K-    ^   J''-    ^•'^7,   where  the    vendor's 

(z)  Field  V.  Church  ill,  4  Jur.  739,  C.  estate  paid  the  costs,  but  the  date  of 

(rt)  Jol  V.  Bannister,  2  K.  &  Jo.  the    will   is    not    given  ;    Hinder  v. 

382  •  affirmed  .'')  W.  R.  177.  Slreeten,   10  Ha.  18  ;    Bannerman  v. 

(M   Pur&er  v.  Darhy,   4  K.   &  Jo.  Clarle,  3  Drew.  632. 

41  ;    Hdndermn  v.  Chadvicl;  2  N.  Pv  {<■)    Williams   v.    (rlcnton,   34  Beav 
414 


('•) 


528. 
London    ,(■     S.    II'.    n.    Co.    V.  (/)  S.  a,  B.  E.  1  fli.  Ap.  200  ;  vide 


B,id:/n;  4N.  K.  2<;i.  snprd,  i>.  12.^. 
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hi'ir,  it  is  noAv  Avoll  settled  tliat  no  costs  arc  g-'iven  of  tlie   Chap,  xviil. 
necessary  suit  for  spocilic  perfoi'manco  (</).  ^*^*''^'  "' 

So,  where,  after  tlie  contract,  one  of  several  vemlors 
became  of  imsonnd  mind,  no  costs  of  a  suit  to  obtain  a 
vesting  order  were  given  (A) :  so,  if  the  purchaser  elect  to 
have  his  bill  dismissed,  upon  its  appearing  that  the  vendor 
cannot  make  a  title,  the  present  practice  seems  to  be  to  dis- 
miss the  bill  without  costs  (/) ;  unless,  perhaps  (/•),  his  bill 
alleges  that  the  vendor  cannot  make  a  title  (/) :  so  costs 
have  been  refused  on  the  ground  of  delay  in  the  commence- 
ment and  prosecution  of  the  suit  (m). 

And  it  has  been  held  that,  if  a  bill  is  correctl}'  filed  on  the 
authority  of  a  reported  decision,  there  being  no  autliorities 
in  conflict  with  it,  and  such  decision  is  reversed  during  the 
progress  of  the  suit,  the  plaintiff  may  thereupon,  on  motion, 
dismiss  his  bill  Avithout  costs  (n) :  so,  where  the  plaintiff  has 
been  misled  by  an  oversight  of  the  Court,  as,  e.g.,  in  not 
having  seen  what  were  the  provisions  of  an  Act  of  Parlia- 
ment applicable  to  tlio  case,  he  has  been  allowed,  on  motion, 
to  dismiss  his  bill  without  costs,  and  without  prejudice 
to  his  right  to  file  a  new  bill  (o) :  so,  where  the  defendant 
puts  an  end  to  the  suljject  matter  of  the  suit; — as  by 
surrendering  a  lease  on  a  bill  being  filed  for  its  assignment, 
and  absconds  (j^). 


(ff)  Morgan  &  Davey,  180  ;  Hanson 
V.  LaJce,  2  Y.  &  C.  C.  C.  323  ;  Armi- 
tnrje  V.  Askham,  1  Jur.  N.  S,  227  ; 
Scott  V.  Scott,  11  W.  R.  7CC. 

(7()  CressiccU  v.  Haines,  8  Jur.  N.  S. 
208. 

{i)  Maiden  v.  Fyson,  9  Beav.  347  ; 
Le2m  V.  Loxliam,  3  Mer.  429. 

(it)  See  Sug.  646,  n.  (c)  ;  3  Myl.  & 
C.  710. 

(/)  Nichson  v.  WonlsicortJi,  2  S\v. 
365. 

(ni)  TliornhlU  v.  Glover,  3  Dru.  & 
W.  195,  229 ;  Nv.nn  v.  Fabian,  L.  11. 
1  Ch.  Ap.  35,  41. 

VOL,  II. 


(;i)  Fobinson  v.  FosJici;  1  Y.  &  ( '. 
C.  C.  7  ;  and  see  Lancashire  F.  Co. 
V.  Evans,  14  Beav.  529;  Sutton  Har- 
bour Commissioners  v.  Hitchilts,  1  De 
G.  M.  &  G.  l70  ;  Dyke  v.  Findall,  2 
De  G.  M.  &  G.  220 ;  contra  in  Ire- 
land, Cronin  v.  Murphy,  1  Ir.  Cli.  R. 
233  ;  see  also,  a.s  to  mutual  mistake, 
Broiifjhtnn  v.  Lashmar,  5  ^fyl.  &  C. 
136. 

((,)  Lintcr  V.  Leather,  1  Vo  <J.  &  .To. 
361,  368. 

(j))  A'nox  V.  Frown.  2  Bro.  C.  C. 
186 ;  and  sec  Gooihhiy  v.  Shi'jh,  1 
,Tur.  N.  S.  201. 
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Chap.  XVIII.       As  to  the  4-th  class  of  cases. — It  not  unfreqviently  happens 

^^^^'  ^^'       that  the  party  obtaining  a  decree  has  been  clearly  in  the 

Cases  where,     ^yi-onQ-  dining  all  or  a  part  only  of  the  litigation;  and  if  so, 

in  contraven-  o'  c?  j.  ^  "-j      ^ 

tion  of  general  ]ie  niust,  as  a  general  rule,  pay  all  or  a  proportionate  part  (q) 

rule,  successful       ^     ,  „     ■,  • ,  •  ,•         ^  ^ 

litigant  is  of  the  costs  of  the  suit :  e.g.,  m  an  exceptional  case,  where 

made  to  pay      ^|^g  plaintiff  obtained  a  decree  not  in  accordance  with  the 

costs.  •'• 

prayer  of  his  bill  (/•),  he  was  made  to  pay  the  costs  of  the 
suit :  so,  "  if  a  purchaser  file  a  bill  insisting  that  the  vendor 
cannot  make  a  title,  he  must  pay  the  costs,  whether  he  accept 
or  refuse  the  title  "  (s) :  so,  if  a  purchaser,  being  a  plaintiff 
and  aware  of  objections  to  the  title,  require  a  reference,  and, 
on  the  chief  clerk  certifying  against  the  title,  agree  to  waive 
the  objections,  he  must  pay  the  costs  of  the  unneccessary 
investigation  (t)  :  so,  if  prior  to  the  filing  of  the  vendor's  bill, 
the  contract  Avas  resisted  merely  on  the  ground  of  want  of 
title,  and  no  title  Avas  shown  before  bill  filed,  tlie  plaintiff, 
although  he  obtain  a  decree,  will  have  to  pay  the  costs  up  to 
the  time  when  he  showed  a  title  (u);  unless,  as  Ave  have  seen, 
the  purchaser  has  resisted  specific  performance  solely  on  other 
grounds  AAdiich  are  held  to  be  untenable  (x) :  but  the  vendor 
is  liable  to  pay  the  costs  until  a  good  title  is  shoAvn;  and  this, 
although  the  purchaser,  by  his  answer,  unsuccessfully  insist 
on  the  alleged  illegality  or  abandonment  of  the  contract  (ij) ; 
or  CA'^en  the  general  costs  of  the  suit  (z)  except  such  costs  as 
haA^e  been  occasioned  by  improper  contentions  or  objections 
made  or  taken  by  the  defendant  in  the  course  of  the  suit  (/() : 
so,  where  a  A^endor,  Avhen  before  the  Master,  abandoned  the 

(q)  See  Furrow  v.  Jiees,  4  Beav.  25  ;  C23  ;    Leidii   v.  Guest,  1  Russ.  330  ; 

Freer  v.  Hesse,  4  De  G.  M.  &  G.  50.5.  Sug.  650  ;    Wiltlnson  v.  Hartley,  15 

(?■)  Mortimer  \.  Orchard,  2  Ves.  jun.  Beav.  183,  188. 

243.  {x)  Bridges  v.  Lorifjuian,  24  Beav. 

(s)   Siig.    64(5,  citing    Nicloson    v.  27. 

Wordsworth,  2  Sw.  365,  but  with  a  (y)  Smith  v.   Lcicjh,  Sug.  648  ;  but 

query  ;    a    case    before    the    Master  the  jjuvchaser  will  not  be  allowed  the 

under  the  old  practice.  extra  costs  occasioned  by  this  unsuc- 

{t)  Bennett  v.  Fowler,  2  Beav.  302.  cessful  defence,  S.  C. 

But  secus  where  no  abstract  is  pro-  (z)  Knight  v.   Hardin,  Beames  on 

duced  until  the  parties  are  in  Cham-  Costs,    38  ;     'Townsend    v.    C'hamper- 

l>ers,  though  the  only  defect  is  one  nowne,  3  Y.  &  C,  528. 

previously  known   to  the  pvu-chaser,  (a)    S.    C.    WcihluU    v.     Xi.ron,  17 

Wilson  V.  Williams,  3  Jur.  N.  S.  810.  Beav.  IGd. 

(„)    Wd-on   V.   Alien,    1   Jac.   &  A\'. 
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ground  (in  Avliioh  li  •  IkhI  pivsioiisly  ivlit'(l,  luit  i-stultlislK-il  (1^,.  x\lll. 
his  title  on  anotlicr  ground,  and  the  Master  reported  {^'enerall}'  *" 
in  favour  of  the  title,  the  purchasi'r  was  allowed  the  costs  of 
the  reference  and  tlie  several  applications  to  the  Court  (/>)  : 
and,  as  a  general  rule,  if  a  party  liaxiuL;'  cuiiiuiiltcd  :iii  unin- 
tentional error  otters  to  the  aggi-ieved  parly  u'l  that  he  is 
entitled  to,  and  this  is  refused,  such  refusal,  and  not  tl»e 
original  error,  must,  for  the  purpose  of  determining  tlie 
liability  to  costs,  be  considered  to  ]>v  the  cause  of  any  sub- 
sequent litigation  (c).  But  the  rule  will  not  pievail  wln'ie 
the  purchaser,  by  resisting  the  contract  on  groun<ls  othei- 
than  of  title  ((/),  or  b}^  his  improper  conduct  (c),  or  claim  (/), 
has  occasioned  the  litigation ;  oi-  where,  insisting  on  other 
objections,  he  has  not  accepted  the  vendor's  offer  to  procure 
evidence  which,  if  produced,  would  have  perfected  the 
title  (r/) :  and  where  a  good  title  was  not  shown  until  afti-r 
the  institution  of  the  suit,  l)y  the  production  of  evidence 
wdiich  had  not  been  previously  required,  and  was  not  tlu- 
cause  of  dispute,  the  purchaser  who  had  insisted  on  un- 
tenable objections,  was  ordered  to  pay  all  tlie  costs  of  the 
vendor's  suit  (h).  In  one  case,  where  the  plaintiff  had  agreed 
to  grant  a  lease  as  if  he  were  owner  in  fee  simple,  being,  in 
fact,  as  to  part  of  the  propert}^  only  entitled  as  lessee,  and 
his  title  was  not  disclosed  until  after  the  institution  of  tin- 
suit,  his  bill  for  specific  performance  was  dismissed  with 
costs,  notwithstanding  that  the  intending  lessee  had  priumiily 


(h)  Fiehlo-  V.  Hiyyinwn,  3  Yes.  &  V,. 
142  ;  Harrison  v.  Coppard,  2  Cox,  318. 

((■)  See  and  consider  Cordinfjleij  v. 
Cheetseboro iijjh :  on  appeal,  4  De  G.  F. 
&  J.  379,  383,  and  judgment. 

(d)  Croome  v.  Lediard,  2  Myl.  & 
K.  293  ;  Scoones  v.  MorreU,  1  Beav. 
251  ;  Taylor  v,  Broun,  2  Beav.  180  ; 
Abbott  V.  Sworder,  4  De  G.  &  S.  448  ; 
Abbott  V.  C'alton,  22  L.  J.  936  ;  Peers 
V.  Sneyd,  17  Beav.  151  ;  Carrodm  v. 
.Sharp,  20  Beav.  56  ;  but  see  Sug. 
651,  652. 

(c)  Oxeiiden  v.  L<jrd  fahnoui/i,  eitol 
Sug.  <)5(). 


(/)  Wijt'dk  V.  Jtighop  of  Exeter,  1 
Pri.  292  ;  Fife  v.  Clayton,  13  Yen. 
546  ;  1  C.  P.  C.  N.  K.  351  (costs  of 
cross  bill  filed  unueccsainly)  ;  ami  .-^ec 
M^McoU  V.  Kay,  28  L.  J.  (Ch.)  20. 

(fj)  Lon'j  V.  Collier,  4  Russ.  269  ; 
Ilolirnod  V.  Bailey,  ib.  271  ;  ToiniKcnd 
V.  Champcrnoiriii;  3  Y.  &  C  520 ; 
Monro  v.  Taylor,  8  Ha.  70  ;  affimicd 
3  Mac.  &  G.  71 3. 

(//)  Bridijts  V.  Lowjman,  21  lUa\. 
27 ;  and  see  Y.-C.  Wooil's  sUtenu-nt 
of  the  rule,  Lytc  v.  the  Earl  of  Yar- 
hornwjh,  JolniH.  70,  77  ;  Mnrvtll  v. 
Goodyear,  i!  .Tuv.  X.  S.  356. 
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Chap.  XVIII.  rested  his  defence  on  other  grounds  which  were  not  discussed 
^  at  the  hearing  (i). 

So,  if  a  purchaser  file  a  bill  for  specific  performance  with 
an  abatement  of  purchase-mone}',  the  question  of  abatement 
being  the  only  one  in  dispute,  if  he  fail  upon  this  point  the 
decree  for  specific  performance  ^vWl  give  costs  against  him  (7^) : 
so,  also,  where  the  question  of  compensation  is  the  only- 
material  one  in  dispute,  and  the  vendor's  non-compliance 
with  a  requisition  made  before  the  bill  was  filed  is  attribut- 
able to  the  unfounded  claim  for  compensation,  the  purchaser 
must  pay  the  costs  of  the  suit,  so  far  as  it  relates  to  that 
claim  (I)  ;  but,  as  a  general  rule,  where  a  purchaser  obtains 
a  decree  for  specific  performance  with  compensation,  it  will 
be  with  costs  (rii).  We  may  here  observe  that  where  the 
question  of  compensation  is  the  only  one  in  dispute,  the 
9th  section  of  the  37  &  38  Vict.  c.  78,  aflfords  a  convenient 
mode  of  determining  it,  without  resorting  to  a  siiit. 

So,  if  the  successful  litigant  introduce  upon  the  pleadings 
unfounded  allegations  affecting  the  character  (n)  of  his  oppo- 
nent, he  will  have  to  pay  the  costs  thereby  occasioned  (o). 
But  where  the  Court,  merely  on  the  ground  of  the  personal 
hardship  of  the  case  as  against  the  defendant,  refuses  to 
enforce  specific  performance,  and  dismisses  the  bill,  it  will 
not  make  him  pay  the  plaintiff's  costs  (p). 

Where  a  purchaser  sets  up  a  defence  which  prevents  the 
plaintifi"  from  obtaining  the  usual  reference  of  title  on  motion, 
and  fails  to  establish  it,  he  may  be  a.t  once  directed  to  pay 

(/)   Baslcomh    v.   PhiVii-i^,  G    Jiir.  F.  &  Jo.  248  ;  Gcdye  \.  Dulce  of  Mon- 

N.  S.  363.  trose,  26  Beav.  45. 

(Jc)  Feu-ster  v.  Turner,  6  Jur.  114,  („)  See  7  Ha.  444. 

V.-C.  W.  ;   White  v.  Cuddon,  8  CI.  &  (o)    WrUjht  v.  Howard,   1   Sim.  & 

r.  766.  St.,  see  205  ;  Bou-er  v.  Cooper,  2  Ha. 

(I)   Lyle    V.   Earl    of    Yarhoronyh,  408;  see  Thomas  v.  Phitlips,!!   Jur. 

Johns,    70  ;    see,    too,    Williams    v.  80,  V.-C.  K.  B. 

Edwards,  2  Sim.  78.  {j,)    Wedywood  v.  Adams,   8  Beav. 

(//i)  Lcylavd  v.  lUinyn-nrtl,,  2  De  (r.  103, 
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costs  up  to  au'l  inclusive  of  tlic  licarin^-,  ^vitllOut  regard  to  Chap,  xv in. 
the  result  of  the  n'tV'ivuce  (7).  iioct.U. 

Where  the  defendant  suhuiits  to  tlie  whole  demand  of  the  CobU,  when 
pLaintitt;  and  to  pay  costs,  he  may  at  once  stop  all  further  |,„[,';"',l!i't';, 
proceedings  (,■) ;  and,  if  the  (luestion  of  lial>ility  to  costs  he  I'l*"'!'*^'' 
the  only  one  rcmainmg  in  dispute,  it  has  heen  lield  that  the 
proper  course  is,  to  apply  to  the  Court  Ijy  motion  or 
petition  (.s) ;  and  where  a  plainiilf  omitted  so  to  do,  hnt 
brought  the  cause  to  a  hearing,  the  Court  refused  liim  any 
costs  subsequent  to  the  time  at  which  his  original  demand 
had  been  submitted  to  {t).  It  was,  however,  unwillingl}' 
held  by  V.-C.  K.  Bruce,  that  this  course  could  not,  Avithout 
the  defendant's  consent,  be  adopted  before  answer ;  inasmuch 
as  he  had  a  right  to  put  in  his  answer,  and  to  read  it  on  the 
question  of  costs  at  the  hearing  (;/) ;  ami  in  a  later  case  {x) 
the  same  judge  refused  a  similar  application  by  a  plaintiff 
after  answer ;  but  merely  on  the  ground  of  the  novelty  of 
the  proceeding  :  and  where  the  defendant  Ijy  an  agreement 
for  compromising  the  suit  had  admitted  his  liability  to  costs, 
and  failed  to  fulfil  the  agreement,  but  subsequently  satisfied 
the  plaintiff's  demand  except  in  respect  of  costs,  Lord 
Langdale,  upon  motion  before  answer,  ordered  their  pay- 
ment {y).  The  rule,  however,  has  been  settled  by  a  decision 
of  the  Court  of  Appeal,  in  -which  it  was  laid  down  that  the 
Court  will  not,  on  motion  by  the  plaintiff  to  stay  pro- 
ceedings, order  the  defendant  to  pay  the  costs  of  the  suit, 

{(j)  Hyde  y.  Ualktwai/,  4  Bca.v.  6(>ij.  Y.-C.    W.  ;    ami    see    Woodtrard   v. 

(?•)  Darner  v.  Earl  of  PoHarUiKjion,  Milkr,  16  L.J.  N.  S.,  V.-C.  K.  B.  l(j; 

2  Ph.  30  ;  Slvell  v.  Abraham,  8  Beav.  iXorth  v.   G.   X.  R.  Co.,  2   Giff.   04  ; 

598,  and   cases   there   cited ;   Lill  v.  NichoUs  v.  Elford,  5  Jur.  N.  S.  '2(>4  ; 

liohlnson.  Beat.  85  ;  Sawi/cr  v.  Mills',  Tompson  v.  Kni'jht,  7  Jur.  N.  S.  704  ; 

1  Mac.  &   G.  -390  ;  Ilmnct  v.  Ltuml,  Wlldc  v.    Wildr,   10   W.   11.   3iJS,   rc- 

12  Beav.  479.  vensed,  ib.  503. 

(s)  Sicell  V.  Abraham,  ubi  supra ;  (a)  Lanrjham  v.  Great  Xorlherii   I!. 

Winter  v.    Vizitdli,   3G  Leg.  Ob.  53,  Co.,  1  Ue  G.  &  S.  50.'}. 

V.-C.  S.  ;  Price  v.  Corp.  of  Penzance,  (x)  M'Xawjhton  v.  Ilagker,  12  Jur. 

4  Ha.  506  ;  Tapp  v.  Tanmr,  20  L.  J.  956.      See,    too,  Burycss  v.   11  HI,  2<i 

559,  M.  R.     Sed  vide  infrd.  Beav.  244  ;   Wallia  v.  Wallie,  4  Drvw. 

(t)  Sivell  V.  Abraham.,  8  Beav.  598 ;  458. 

and  see  Henaet  v.  Luard,  12  Beav.  (y)  Tapp  v.  Tanner,  20  L.  J.   C'h. 

479  ;  Scntancc  v.  Porter,  13  Jur.  980  ;  559. 
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iinle.^.s  by  consent  (s)  ;  Lord  Justice  Turner  remarking  that 
the  case  of  Sivcll  v.  Ahrahani  had  been  misunderstood,  and 
tliat  all  that  was  there  decided  was,  that  a  plaintiff  might 
apply  to  the  Court  to  stay  proceedings,  and  order  the 
defendant  to  pay  the  costs  of  the  suit ;  and  that,  if  the 
defendant  made  no  objection,  the  suit  might  be  disposed  of 
in  that  way.  In  one  case,  V.-C.  Stuart,  while  refusing  the 
motion  as  irregular,  made  the  costs  of  it  costs  in  the  cause, 
as  "  being  a  well  meant  endeavour  on  the  part  of  the  plaintiffs 
to  put  an  end  to  a  useless  litigation"  {a). 


When  defen- 
dant disclaim- 
ing is  entitled 
to  co.sts. 


It  was  laid  down  (/>)  by  Sir  J.  Wigram,  V.-C,  as  a  general 
rule,  that  where  a  defendant  so  disclaims  as  to  show  that 
he  had  no  interest  in  the  property  u-hen  the  hill  vxis  filed, 
he  is  entitled  to  his  costs  (c) :  but  wliere  he  is  properly 
brought  before  the  Court  in  respect  of  an  interest  at  the 
time  the  hill  was  filed,  and  then  says,  "  I  now  abandon  my 
interest,"  it  is  a  question  of  discretion  with  the  Court 
either  to  order  the  plaintiff  to  pay  the  defendant's  costs 
or  not ;  with  reference  to  the  circumstances  which  may 
have  rendered  the  suit  necessary  or  proper  ((/).  In  a  later 
case  (e)  the  rule  was  thus  stated  by  Lord  Romilly :  First, 
where  a  defendant  disclaims  in  such  a  manner  as  to  show 
that  he  never  had,  and  never  claimed,  an  interest,  at  or  after 
the  filing  of  the  bill,  then  he  is  entitled  to  his  costs ; 
secondly,   if  a   defendant  having  an   interest,  shows   that 


(2)  Wlhlc  V.  TI'(7(/(',  10  W.  R  503, 
overruling  S.  C.  Ih.  308 ;  and  see 
Morrjan  v.  G.  E.  R.  Co.,  1  H.  &  M. 
78,  where  this  decision  was  reluc- 
tantly followed.  See,  too,  Dan.  Ch. 
Tr.  12fi3. 

(11)  I'he  Ventilation  and  Sanitary 
Imj/ruvement  Co.  v.  Edehten,  2  N.  R. 
53. 

(6)  O'lihyicl  V.  Sliin/is,  5  Ha.  lnl  ; 
and  see  Apphhy  v.  Dvle,  1  Ha.  303  ; 
Grifj  V.  Stunjis,  5  Ha.  93. 

(c)  See  Glover  v.  Jlof/crs,  11  Jur. 
1000,  R. 

(d)  See  Ohrly  v.  Jenkins,  1  De  Cf, 


&  S.  543  ;  Sfafnrtk  v.  Poft,  2  De  CI. 
&  S.  571  ;  Bcnhoic  v.Davies,  11  Beav. 
369;  Feti-ster  v.  Tvrnei;  G  Jur.  144, 
Y.-V.  W.  ;  Otirney  v.  Jackson,  1  Sm. 
&  G.  07  ;  Furd  v.  White,  16  Beav. 
120  ;  Foi-d  V.  Lord  Ckesterjiehl,  16 
Beav.  516  ;  Lock  v.  Lomas,  15  Jur. 
162  ;  Willioms  v.  Lomas,  16  Jur.  i)t. 
2,  J).  94  ;  Iliorns  v.  Bolton,  16  Jur. 
](i77  ;  Hurst  v.  Ifurst,  22  L.  J.  546. 

(f)  Ford  V.  Cliesterficld,  16  Beav. 
516  ;  and  see  Bellamy  v.  Brickendcn, 
4  K.  &  Jo.  670,  where  Lord  Ivomilly's 
■statement  of  the  rule  is  approved  by 

V.  c.  w. 
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lie  <lisclaiiiuMl,  nr  olll'icd  to  (liscliiiui,  licioir  the  institutinii   C'lmii.  .Will. 

of  the  suit,  there  also  ho  is  entitled  to  his  costs  (/) ;  nml       '         J 

thirdly,  that  where  a  defendant,  having  an  interest,  allows 
himself  to  he  made  a  party  to  the  suit,  and  does  not  disolaiiu, 
or  offer  to  disclaim,  till  he  puts  in  his  answer  or  disclaimer, 
in  that  case  he  is  not  entitled  to  his  costs. 

Where  a  defendant  has  never  claimed  any  interest,  it  is 
not  necessary,  in  order  to  entitle  him  to  his  costs,  that  he 
should  have  o-iven  notice  of  his  mtention  to  disclaim  before 
the  bill  was  filed  (g) ;  but  if  he  omit  to  say  that  he  never 
claimed,  the  dismissal  will  be  without  costs  (/<) ;  so  also, 
where  he  simply  alleges  that  he  was  applied  to  before  suit, 
and  did  not  "refuse"  to  disclaim  (i),  or  that  if  he  had  been 
applied  to  he  would  have  released  his  interest  (/.).  A  person 
who  is  properly  made  a  defendant  ought  to  offer  to  be  dis- 
missed Avithout  costs ;  and  if  the  suit  is  persevered  in  against 
him,  he  will,  in  such  case,  be  entitled  to  his  subsequent 
costs  (?).  Where  a  party  improperly  refuses  either  to  claim 
or  disclaim,  and  simply  remains  passive,  he  may,  it  seems,  be 
ordered  to  pay  costs  {m). 

Where  a  vendor,  having  a  bad  title,  files  a  bill  for  specific  Venjlnrob- 

°  _  ...       tftining  title 

performance,  and  his  title  is  perfected  pending  the  suit,  it  is   i,cnding  suit, 
his  duty  to  offer  to  the  purchaser  his  costs  up  to  that  tiiiii', 
and  to  give  him  a  conveyance  (»). 

In  general,  a  purchaser  is  less  favoured  on  the  question  of  J*;^^"^;'^;,,." 
costs  when  he  has  taken  possession  of  the  estate  before  tlie  i...rt.int. 
title  is  made  out :  but  this  does  not  apply  to  cases  where, 
according  to  the  contract,  possession  is  to  be  taken  before  a 

(/)  See  Ward  v.  S/adrxhaff,  1    Dr.  633  ;    but  see   h'lirncij  v.   Jarho,,,   1 

&  8.  20;t.  Sni.  &  G.  97. 

i'j)  Bdl'iMij  V.  JJrirkciuhn,  i   K.   &  (/)  See  Talbot  v.  Kcmshca,l,  1  K.  \ 

Jo   670  .To.  'Xi  ;  J)a>i<s  v.  Whltmore,  28  lieav. 

(/()  OIn-li/  V.  Jodliis,  1   Uo  G.  &  S.       ("'17. 
5^3  (m)  Re  Prlmvoge,  23  Beuv.  .M'd,  hio 

(/)  Harrison  v.  PcMiieU,  4  Jur.  X.S.       ju.ljrinent. 
(.g.2  («)  Frew  v.  JIme,  i  Pe  G.   M.  A: 


(k)   Collins  V.  ,^hirk>/,  1   R.  &  -M.       <-J-  505. 
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Deposit,  not 
set  off  agaiust 
costs. 


title  is  shown ;  or  where  it  is  taken  at  the  instance  of  the 
vendor  (o).  A  purchaser  who,  for  many  years,  retained 
possession  without  payment,  and  refused  either  to  vacate 
the  contract  or  accept  the  title,  was  fixed  with  the  costs  of  a 
suit  by  the  vendor,  although  the  title  was  ascertained  to  he 
defective  (2>). 

Where  the  Court  has  actually  dismissed  a  purchaser's  bill 
with  costs,  it  will  not,  on  a  subsequent  application,  allow 
him  to  set  off  against  them  the  deposit  j)aid  to  the  vendor, 
but  will  leave  him  to  his  legal  right  {q) ;  but  the  Court,  as 
we  have  seen,  has  refused  to  give  costs  unless  the  vendor 
would  return  the  dej^osit  (r). 


Costs  of  case 
sent  to  Law. 


Costs  of  action 
at  Law. 


Where  a  defendant,  a  purchaser,  asked  for  a  case  to  be 
sent  to  a  Court  of  Law,  which  was  granted,  and  the  opinion 
of  the  Judges  was  against  him,  l:)ut  ultimately  the  bill  was 
dismissed  with  costs  upon  another  ground,  he  was  allowed 
his  costs  at  Law  as  well  as  in  Equity  {s) :  but,  in  other 
cases,  the  costs  of  what  may  be  termed  collateral  litigation, 
liave  either  been  refused,  or  have  been  thrown  upon  the 
party  failing  therein,  although  held  entitled  to  the  general 
costs  of  the  suit  {t).  It  would  appear  that,  as  a  general  rule, 
such  costs  are  not  included  in  a  mere  order  for  payment 
of  the  costs  of  the  suit  {u). 

And  it  is  laid  down  by  Lord  St.  Leonards,  as  a  general 
rule,  "  that  either  party  resorting  to  Law,  where  the  equity 
is  against  him,  will  be  fixed  with  the  costs  of  the  action"  (,/•) ; 
but  the  prima  facie  right  of  the  other  party  to  such  costs 


{o)  See  Vancovvcr  v.  Bliss,  11  Ves. 
4.08,  see  464. 

(p)  Klnrj  V.  Ki.uj,  1  IMyl.  &  K. 
442. 

('/)  Williams  v,  I-Alwards,  2  Sim. 
84. 

()•)  Gee  V.  Pmrsc,  2  De  G.  &  S. 
346. 

(.t)  Forhes  v.  Peacocl;  12  Sim.  .'328  ; 
the  Vice-Chancellor's  decision  on  the 
general  merits  was  reversed  1>y  T^ord 


Lyndhurst,  1  Ph.  717. 

(t)  See  Toicnsend  v.  Cliampernou-vr, 
3  Y.  &  C,  c.  see  528  ;  Smith  v.  Lci(jh, 
V.-C.  1821,  cited  Sug.  648;  Grove  v. 
Bastard,  1  De  G.  M.  &  G.  69  ;  hut 
see  Much-cll  v.  Uunt,  2  Madd.  :J4, 
37,  n. 

(ii)  Salkeld  V.  Juhnston,  1  ]Mac.  & 
G.  533. 

(x)  Sug.  653,  Staines  v.  Morris, 
1  Ves.  &  B.  16. 


AS   TO   SPECIFIC   PERFORMANCE. 


1 1  -a: 


may  be  lost  \>y  liis  nei^lccting-  to  resort  to  E(|uity  so  soon  as  Clmi).  xviii. 
the  action  is  coriuuLMiccd  at  Law  (>/).  *"  ^'' 

Where   either  party  has  received  costs   uiKh-r  an   order  No  ii.urtHt 
or  decree  which  is  subsequently  reversed  on  appeal,  he  will  coHtHrlTfuudc-d. 
not,  in  repaying  such  costs,  be  compelled  to  pay  interest 
upon  them  (z). 

A  mortgagee  has  been  refused,  as  against  the  mortgaged  Mortgagee 

estate,  his  costs  of  an  inisuccessful  suit  against  a  purchaser  Sui^ucJ-eMful 

for  specific  performance,  although  iiistituted  under  the  best  •*"''• 
advice  («). 

In  one  case  an  order  is  stated  to  have  been  made  on  the  Solicitor's 
petition  of  the  vendor's  solicitor,  restraining  the  vendor  from  JhLe"iiionL'y. 
receiving,   and  the   purchaser   from  paying,  the   purchase- 
money,  until  tlie  solicitor's  lien  for  costs  was  satisfied  (b). 

Where  the  suit  might  have  been  commenced  in  the  County  Costs  where 
Court  under  the  Acts  conferring  an  equitable  jurisdiction  iiate"!ec-n  " ' 
upon  County  Courts,  it  has  been  held  that  the  plaintift",  if  he  if  titutd  i., 

,  the  (  onnty 

succeed,  is  only  entitled  to  such  costs  as  he  would  have  Court, 
obtained  in  the  Count}^  Court  (c) ;  unless  there  are  special 
circumstances  which  render  it  desirable  to  have  recourse  to 
the  Court  of  Chancery  (c?) :  but  in  a  recent  case  Sir  George 
Jessell,  M.  E.,  held  that  the  acts  impose  no  restriction  on  a 
plaintiff  in  his  choice  of  a  tribunal;  and  that  if  he  comes  into 
Chancery,  he  is  not  to  be  deprived  of  his  costs  merely 
because  he  might  have  sued  in  the  County  Court  (c). 


(>/)  Grovcr  v.  Jli'ffrll,  3  Huss.,  see 
433. 

(z)  Si)iaU  V.  Atticood,  3  Y.  &  C. 
131 ;  and  see  2  Ph.  469. 

(a)  Peers  v.  Ccchy,  15  Beav.  200. 

(/>)  Birch  V.  Padmore,  cited  1  Jur. 
N.  S.  123,  and  as  BovU  v.  Padmore, 
7  De  G.  M.  &  G.  27. 


(f)  Sliiwns  V.  ^fcAdaM,  L.  11.  G  Eij. 
324  ;  a  case  of  foreclosure.  And  see 
a  case  before  V.-C.  W.  referred  to  in 
Scotto  V.  I/cri((ir/c,  L.  11.  3  Eq.  212. 

(d)  See  >i>co(to  v.  Ilcr'daje,  ubi 
sxj^rc}. 

(r)  Broun  V.  P</e,  L.  R.  17  E-i.  313. 


The  following  classification  of 
several  cases  where  titles  have,  upon 
questions  of  construction,  law,  or  fact, 
been  considered  liv  Courts  of  Eiiuity, 


to  be  good,  or  bad,  or  too  doubtful  tn 
l)e  forced  upon  a  purcha.«cr,  may  \>e 
found  of  u.'ie. 

1.  Cvrntriidu'ii  ~'rhli:ht\>\  cood  on 
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questions  of  : —  Warncfurd  v.  Thomp- 
son, 3  Ves.  513,  obscure  power  of  sale: 
Jones  V.  Price,  11  Sim.  557  ;  Lane  v. 
Debenham,  17  Jur.  1005,  11  Ha.  1S8, 
power  of  sale  in  surviving  trustee  : 
Lord  liendlesJiam  v.  Meux,  H  Sim. 
249,  discretionary  power  of  sale  : 
Mather  v.  Norton,  21  L.  J.  15,  V.-C. 
P.,  validity  of  power  of  sale  :  Young 
V.  Roberts,  15  Beav.  558;  SaJoway  v. 
Straxvbridfje,  1  Kay  &  J.  371 ;  affii-med 
7  De  G.  M.  &  G.  594 ;  Hind  v.  Poole, 

1  Kay  &  J.  383  ;  Tracey  v.  Laurence, 

2  Dre.  403,  validity  of  mortgage 
power  of  sale :  Hamilton  v.  Buck- 
master,  power  of  sale  in  executor  over 
real  estate  :  Hall  v.  May,  3  K.  &  Jo. 
505  ;  Stevens  v.  Austin,  7  Jur.  N.  S. 
373,  competency  of  devisee  of  sur- 
viving trustee  to  make  good  title  : 
Balfour  v.  Welland,  16  Ves.  151, 
competency  of  trustees  to  give  dis- 
charges for  purchase-money  (and  see 
cases  cited  siqmi,  Ch.  XIII.  s.  5)  : 
Peed  V.  Sneyd,  17  Beav.  151,  power 
of  agent  to  contract  to  grant  lease  : 
Lord  Braybrohe  v.  InsMp,  8  Ves.  417; 
Rushton  V.  Craven,  12  Pri.  599 ; 
Jenkins  v.  Herries,  4  Madd.  67  ; 
Wood  V.  Richardson,  5  Jur.  623 ; 
Clonmert  v.  Whittaker,  2  Jarm.  WiUs. 
2nd  edition,  386  ;  Beaumont  v.  Lord 
Salisbury,  19  Beav.  198,  what  estate 
taken  under  wiU  or  settlement  :  Fil- 
lingham  v.  Bromley,  Turn.  &  R.  530, 
clause  of  forfeiture  for  non-residence : 
Nichols  v.  Hai'kes,  10  Ha.  342,  dura- 
tion of  annuity  charged  on  estate. 

2.  Construction — Title  held  bad  or 
doubtful  on  questions  of  : — Sheffield  v. 
Lord  Mulyrave,  2  Ves.  J.  525,  whetlier 
lease  for  lives  passed  by  will,  or  de- 
volved on  heii-  as  special  occupant  : 
Willcox  V.  Bdlaers,  Turn.  &  II.  491, 
and  see  Pyrke  v.  Waddiwjham,  10 
Ha.  1  (but  see  Mullings  v.  Trindcr, 
L.  R.  10  Eq.  449) ;  Freer  v.  Hesse, 
4  De  G.  M.  &  G.  495  ;  Goldney  v. 
Crabh,  19  Beav.  338,  whether  devisee 
gave  an  estate  tail :  Playford  v.  Hoare, 

3  Y.  &  J.  175,  estate  taken  under 
will,  wlietlier  legal  or  equitable,  so  as 


to  let  in  the  rule  in  Shelley's  case  : 
Colmore  v.  Tindal,  2  Y.  &  J.  605, 
legal  estate  where  vested  under  limita- 
tions in  a  settlement  (but  see  Beau- 
mont V.  Lord  Salisbury,  19  Beav.  198) : 
Okeden  v.  Clifden,2'Ru.ss.  309, whether 
a  general  devise  of  estates  "in  the 
kingdom  of  England "  passed  an 
estate   in   Wales  :    Sharp   v.  Adcock, 

4  Russ.  374,  whether  the  fee  passed 
by  a  devise  without  words  of  inherit- 
ance :  Rogers  v.  Waterhouse,  4  Drew. 
329,  whether  the  fee  passed  under  the 
word  "estate:"  Nicholson  v.   Wright, 

5  W.  R.  431,  as  to  validity  of  appoint- 
ment of  new  trustees  :  Ashton  v. 
Wood,  3  Jur.  N.  S.  1164,  3  Sm.  &  G. 
436  ;  Stevens  v.  Austen,  7  Jur.  N.  S. 
873,  as  to  competency  of  devisee  of 
survi^dng  trustee  to  make  a  good 
title  :  Collier  v.  McBean,  L.  R.  3  Eq. 
323,  L.  R.  1  Ch.  Ap.  81,  estate  taken 
by  tiiistees  under  a  wiU  :  Cooper  v. 
Denne,  4  Bro.  P.  C.  80,  and  1  Ves.  J. 
565,  construction  of  leasing  power  : 
Crewe  v.  Dicken,  4  Ves.  97 ;  and 
Wilson  V.  Bennett,  5  De  G.  &  S.  475, 

power  to  sell  and  give  receipts  :  Price 
V.  Strange,  6  Madd.  159,  meaning  of 
the  expression  "  legal  representative 
or  rei^resentatives : "  Casamajor  v. 
Strode,  2  Myl.  &  K.  706,  construction 
of  inclosiu-e  act  :  Earl  of  Lincoln  v. 
Arcedeckne,  1  Coll.  98,  extent  of  de- 
scriptive words  in  schedule  to  private 
act:  Nouaillex.  Flight,  7  Beav.  521, 
extent  of  covenants. 

3.  Laiv  —  Titles  held  good  on 
questions  of  : — Burnaby  v.  Griffin,  3 
A"es.  271,  and  Nouaille  v.  Greenwood, 
Turn.  &  R.  26,  validity  of  recovery  : 
Tick  V.  Edwards,  3  P.  Wms.  372, 
title  by  fine  and  estojipel :  Walker  v. 
Bentley,  9  Ha.  629,  merger  of  tithe  : 
Smith  V.  Heath,  5  Madd,  371,  extin- 
guishment of  power  of  appointment 
l>y  a  recovery  :  Stanhouse  v.  Gaskcll, 
17  Jur.  157,  title  depending  on  doc- 
trine of  election  :  Lutwytck  v.  Win- 
ford,  2  Bro.  C.  C.  248,  excessive  sale 
by  Court  :  Powell  v.  Powell,  6  Madd. 
53,  non-joinder  of  infants  on  sale  liy 
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Court  :  lVi.-<l,npof  U'lur/u.^t,  r  v.  P(ii/ii<; 
n  Vis.   101,  etfec-t  of  decree  of  fore- 
i-losurc    on   mortj^agc,    incuml)rancera 
not  being  parties  to  suit  :    Ed^ivorth 
V.  L\l>/)vorth,  12  Ir.  Eq.  81,  validity  of 
sale  of  terms  for  raising  charges,  as 
against  infant   tenant  in    tail  in  re- 
mainder :    J)i/l<(>!   V.    T((;/Ior,  16  Sim. 
503,  power  of  Master  to  sell  before 
report  :    Poole    v.    Shenjnld,   1    Cox, 
100,   extent,  by  Crown,  in  hands  of 
sheriff,    unexecuted,    and    debt    com- 
])romised  :  Lord  Brayhroke  v.  Inxklp, 
8    Ves.    417,    sufficiency   of    general 
release  :  Hume  v.  Bentlcij,  5  De  G.  & 
8.    523,   performance    or    waiver    of 
breach  of  covenant :  Bridges  v.  Lowj- 
man,  24  Beav.  27,  waiver  by  receipt  of 
rent  :    Havens  v.  Middleton,  10  Ha. 
641,  sufficiency  of  insurance  :  Cnrrte 
v.  Nhid,  1  IMyl.  &  C.  17  ;  and  Butter- 
field   v.    Ilcath,   15   Beav.    408,   title 
against  voluntary  conveyance :  Prosscr 
V.  Watts,  6  Madd.  59,  non-production 
of    early   deeds :    Ex  parte   Holland, 
4  Madd.  483,  validity  of  bargain  and 
sale  of  copyholds,  from  commissionei-s 
in  bankruptcy,  direct  to   purchaser: 
Minct  V.  Leman,  20  Beav.  200,  7  De 
G.  M.  &  G.  340,  validity  of  exchange 
of  land  of  different  tenures  by   In- 
closure  Commissioners  :  Lodge  v.  Lyse- 
ley,  4   Sim.  70,  validity  of  power  of 
sale,  as  against  subsequent  judgments: 
Biddle  V.  Perldns,  4  Sim.  135  ;  Poids 
v.  Capron,  ih.  138,  n.,  and  Nelson  v. 
Callow,  15  Sim.   353,  validity  of  un- 
limited   power    of    sale  :    Rassdl   v. 
Plaice,  18  Beav.  21,  validity  of  jwwer 
of  sale  in  mortgage  by  administratrix ; 
and  see  Selhy  v.  Cooling,  23  Beav.  418 ; 
Bridges  v.    Longman,   24   Beav.   27 ; 
Re  ClMirner's  icill,  L.  R  8  Eq.  5G9, 
Cruikshanky.  Baffin,  L.  R.  13Eq.  555, 
and  siiprci,  p.  78   (but  see  Sanders  v. 
Richards,  2  Coll.  568  ;  and  Whitnwre 
v.  DroAe,   19   L.  T.   243,  where  the 
Court  refused  to  insert  a  power  of 
sale   in   a  mortgage  ;    and  Clarke  v. 
Royal  Panopjticon   Co.,  4  Drew.  26)  : 
Bradshaw  v.  Fane,  3  Drew.  534,  title 
under  partition  :  Glass  v.  Richardson, 


2   De  G.  M.  k  G.    058,   validity  «.f 
power  to  ai)puint  copyholds  :  Pvpper- 
mm  V.  ]V(ii/inan,  5  De  G.  &  S.  230, 
that   c('i)y holds    arc   within    the    21 
Hen.  VIII.  c.  4,  authorizing  sale  by 
acting  executors  :  A'ctt  v.  Patvson,  25 
Beav.  394,  effect  of  enfranchisement 
under  the  Copyhold  Acts  :  Falkner  v. 
Equitahle  Reversionary  Interest  Society, 
4  Drew.  352,  power  of  mortgagee  to 
sell  under  s])ecial  conditions  :  Dray- 
son  V.  Pocock,  4  Sim.   283,  power  of 
trustees  appointed  by  Court  to  give 
receipts  :    llovard  v.    Ducanc,    Turn. 
&  B.  81  ;  Dicconson  v.   Talbot,  L.  B. 
G  Ch.  Ap.  32,  vahdity  of  sale  to  tenant 
for  life  whose  consent  was  reijuired  to 
any  exercise  of  the  power  :  Adams  v. 
Taunton,   5    Madd.    435,    power    of 
trustees,    accepting    trust,    to     give 
receipts  without  the  concurrence  of 
renouncing  trustee  :    Went  v.  Birney, 
1  Buss.  &  M.  451,  validity  of  settle- 
ment by  donee  of  power  of  appoint- 
ment and  an   object  of  the  power  : 
Walmslcy   v.    Jowctt,   23   L.    J.    425, 
extinguishment    of    power   (and   see 
Moody  v.   Walters,  16  Ves.  283,  312  ; 
Biscoe  V.Perkins,  1  V.  &B.  485,  493): 
JIasker  v.  Sutton,  2  S.  &  S.  573,  title 
founded  on  destruction  of  contingent 
remainders  :  Mole  v.  Smith,  Jac.  490, 
term  to  be  relied  on   as  a  sufficient 
protection  against  dower  :  Scoones  v. 
Morrcll,  1  Beav.  251,  presumption  as 
to    ownership    of    strips    of   waste : 
Clarke  v.  Roylc,  3  Sim.  499,  whether 
a  covenant  by  a  prior  purchaser  to 
pay    the    then    vendor     an    annuity 
created  a  lien  on  the  estate. 

4.  Lav: — Titles  held  bad  or  doubt- 
ful on  (|ue«tions  of  : — Rose  v.  Colland, 
5  Ves.  186,  lay  impropriator  barred 
by  non-payment  of  tithes  :  Shapland 
V.  Smith,  1  Bro.  C.  C.  75,  validity  of 
recovery  :  Blossc  v.  Lm-d  Clanmorrin, 
3  BIL  62,  validity  of  recover)'  as 
against  reversion  in  the  Crowni  : 
Stewart  v.  Marq.  Conyngham,  1  Ir. 
Ch.  R.  535,  effect  of  a  fine  :  Jerrolse 
v.  Dvke  of  Northitmbtrland,  1  Jac.  & 
W.    559,  trast,  whether  executed  or 
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Chap.  XVIII.  executory,  and  whether  an  estate 
Sect.  11.  tail  :  Sloper  v.  Fish,  2  V.  &  B.  145, 
whether  a  deed  operated  as  an  escrow : 
Wheate  t.  Hall,  17  Ves.  80,  validity 
of  power  of  sale  introduced  in  settle- 
ment under  decree  :  Macdonald  v. 
Walker,  14  Beav.  556,  validity  of 
exercise  of  power  of  sale  by  devisee  : 
Blackloiv  V.  Laws,  2  Ha.  40,  pre- 
mature sale  under  power  :  Collard  v. 
Sampson,  4  De  G.  M.  &  G.  224, 
effect  of  1  Vict.  c.  26,  on  execution 
of  power,  and  see  an  Ai'ticle  xi.  Jur. 
N.  S.  107  :  ^YoUe>J  v.  Jenkins,  23 
Beav.  53,  extingui.shment  of  power  ; 
Bradshaw  v.  Fane,  3  Drew.  534, 
whether  the  ordinary  power  of  sale 
and  exchange  authorizes  a  partition  : 
Cruse  V.  Nowell,  2  Jur.  N.  S.  536, 
validity  of  exercise  of  power  of  sale 
after  a  sub-mortgage,  and  vide  svprd, 
p.  56  ;  Langford  v.  Sclmes,  3  K.  &  Jo. 
220,  in  estoppel :  Calvert  v.  Godfrey, 
6  Beav.  97,  and  Garmstone  v.  Gaunt, 
1  Coll.  577,  582,  jurisdiction  of  Court 
to  sell  infant's  estate  :  Craddock  v. 
Piper,  14  Sim.  310  :  Greycoat  Hospital 
V.  Westminster  Improvement  Commis- 
sioners, 1  De  G.  &  Jo.  531,  legal 
liability  to  judgments  :  Cowgill  v. 
Loi-d  Oxmantoicn,  3  Y.  &  C.  3G9, 
validity  of  exchange  under  a  power  : 
Barclay  v.  liaine,  1  Sim.  &  S.  449, 
whether  covenant  for  j)roduction  of 
deeds  ran  with  land  :  Roake  v.  Kidd, 
5  Ves.  647,  destruction  of  contingent 
remainders  :  Wood  v.  Beetlestone,  1 
Kay  &  J.  213,  power  of  tenant  for 
life  of  copyholds  to  bar  contingent 
interests  under  1  Will.  IV.  c.  47  : 
Nicloson  V.  Wordsivoi'th,  2  Sw.  365, 
whether  release  operated  as  a  dis- 
claimer :  Johnson  v.  Lcgard,  Turn.  & 
K.  281,  validity  of  limitations  to 
collaterals  in  settlement :  Sidehottoni  v. 
Barriwjton,  4  Beav.  110,  conflicting 
claims  of  assignees  in  bankruptcy  and 
insolvency  :  Bristoiv  v.  Wood,  1  Coll. 
480,  whether  land  bound  by  covenant 
of  which  purchaser  had  notice  :  Lav; 
V.  Vrlwin,  16  Sim.  377,  merger  and 
breach  of  trust :    Williams  v.  Bland, 


2  CoU.  575,  sufficiency  of  probate  ia 
C'onsistorial  Court  to  keep  up  repre- 
sentation to  prerogative  executor. 

5.  Fact  —  Titles  held  good  on 
questions  of  : — Malinr/  v.  Hill,  1  Cox, 
186,  possible  forfeiture  of  life  estate 
by  donee  of  power,  and  consequent 
extinguishment  of  power  :  McQueen 
V.  Farquhar,  11  Ves.  467,  suspicion  of 
fraud  insufficient  :   Green  v.  Pulsford, 

2  Beav.  70,  notice  not  followed  ujj 
by  proceedings  :  Honarth  v.  Smith, 
6  Sim.  161,  reference  in  codicil,  rais- 
ing question  as  to  existence  of  another 
will  :  Simpson  v.  Gutteridge,  1  Madd. 
609,  presumed  extinguishment  of 
ancient  fee-farm  rents  :  Hillary  v. 
Waller,  12  Ves.  239,  and  Nouaille  v. 
Greemvood,  Turn.  &  E.  26,  29,  pre- 
sumfition  of  reconveyance  of  legal 
estate  :  Gibson  v.  Clarke,  1  Jac.  &  W. 
159,  and  Monck  v.  Huskisson,  1  Sim. 
280,  presumjition  of  ancient  grants  : 
Long  V.  Collier,  4  Russ.  267,  identity 
of  copyholds  :  Major  v.  Ward,  5  H. 
A.  604,  identity  of  land  in  respect  of 
which  allotments  are  claimed  :  Causton 
V.  Mackleic,  2  Sim.  242,  presumption 
of  payment  of  old  judgments  :  Emery 
V.  Grocock,  6  Madd.  54,  and  Townsend 
V.  Champernown,  1  Y.  &  J.  538,  pre- 
sum2Jtion  of  surrender  of  term  ;  pre- 
sumption of  custom  in  manor  :  Goold 
V.   White,  Kay,  683  ;  Scott  v.  Xixon, 

3  Dru.  &  W.  388  ;  2  Con.  &  L.  185  ; 
and  Tulhill  v.  Rogers,  1  J.  &  L.  36, 
72,  bar  under  statutes  of  limitations 
and  nullum  temims :  Alexander  v. 
Crosbie,  1  J.  &  L.  66,  nonproduction 
of  old  deeds  :  Binks  v.  Lord  Rokcby, 
2  Sw.  224,  estate  whether  tithe  free  : 
Martin  v.  Cottei;  3  J.  &  L.  509,  re- 
servation of  manorial  rights,  clearly 
none  existing  (and  see  Seaman  v. 
Vawdrey,  15  Ves.  390) :  Flower  v. 
Hartopp,  6  Beav.  476,  right  of  entry 
which  cannot  be  exercised  :  Spjcncer  v. 
Topham,  22  Beav.  573,  title  depend- 
ing on  validity  of  a  prior  sale  by  a 
client  to  his  solicitor. 

G.  Fact — Titles  held  bad  or  doul)t- 
ful  on  qiiestions  of  ; — Hartley  v.  Smith, 
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Buck,  3GS,  title  dcpeiuling  on  tlio 
unascertaiiiable  bona  jtdcs  of  the  trans- 
action (anil  see  Smith  v.  Death,  5 
jNIadd.  272)  :  Laiccs  v.  Lush,  14  Ves. 
517,  act  of  bankruptcy,  although 
no  debt  sho\vn  to  exist :  licale  v. 
S//monds,  16  Beav.  406,  insufficiency 
of  evidence  that  a  party  was  merely 
a  trustee  :  JSosicell  v.  Mcndhatn,  6 
Madd.  373  (and  see  Weir  v.  Chamley, 
1  Ir.  C'h.  n.  295),  evidence  required  of 
fairness  of  transaction  between  father 
and  son  :  Slopcr  v.  Fish,  2  V.  &  B. 
145,  whether  a  deed  operated  as  an 
escrow  :  Stapylton  v.  .Scott,  16  Ves. 
272,  will  suggesting  a  doubt  of  testa- 
tor's title  :   Grove  v.   Bastard,  2  Ph. 


C19,  disjmted  will  :  Cann  v.  Cuiiii, 
1  S.  &  f>,  284,  conuniHi-ion  of  bank- 
rupt, before  contract,  againBt  vendorH, 
although  not  proceeded  in  :  Pierce  v. 
Scott,  1  Y.  &  C.  257,  rotation  of  Bale  : 
Townscnd  v.  Champernovn,  1  Y.  &  J, 
538,  identity,  whether  lands  parcel  of 
manor  :  Fort  v.  Clarke,  1  Kuss.  GO], 
insufficient  evidence  of  pedigree  : 
Larkin  v.  Lord  Jiossc,  10  Ir.  E<j.  70, 
and  Shacl-kton  v.  Sutcliffe,  1  De  G.  & 
S.  609,  liability  to  repairs  or  ease- 
ments :  Webb  V.  Kirbij,  3  Sm.  &  U. 
333,  7  De  G.  M.  k  G.  07*;,  doubt  as 
to  whether  a  person  on  whose  life  the 
vendor's  title  depended  was  in  fact 
alive. 
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Chap.  XIX.  CHAPTER  XIX. 


AS   TO    EEGISTRATION   OF   TITLE. 

Ix  the  year  1862  an  attempt,  practically  an  abortive  one, 
was  made  to  facilitate  the  transfer  of  land  and  the  proof  of 
title  by  the  establishment  of  a  general  registr}^,  and  of  a 
mode  of  procedure  for  obtaining  a  judicial  declaration  of 
title.  With  this  double  object  two  statutes  were  passed  in 
the  same  session  of  Parliament ;  the  one,  intituled  "  An 
Act  to  facilitate  the  Proof  of  Title  to,  and  the  Conveyance 
of,  Real  Estate,"  commonly  known  as  the  Land  Registry 
Act  (a) ;  the  other,  the  Declaration  of  Title  Act,  1862  (h). 
Neither  of  these  statutes  lias,  to  any  appreciable  degree, 
affected  the  law  or  practice  of  conveyancing  ;  the  latter  has, 
in  fact,  hitherto  remained  almost  a  dead  letter ;  while  the 
former  has  been  in  effect  repealed  as  from  the  1st  January, 
1876,  and  is  certainl}^  a  dead  letter  at  the  present  moment. 

Limitji  of  The  first  part  of  the  Land  Registry  Act,  which  was  passed 

le^ps  ry ,  .^^  1862,  under  the  auspices  of  Lord  Westbury,  contained  the 

provisions  as  to  the  registration  of  real  estates  and  the  title 
thereto.     The  registry  was  confined  to  estates  of  freehold 
tenure,  and  leasehold  estates  in   freehold   lands    (c) ;   and 
application  for  registration  of  title  might  be  made  by  any 
of  the  folloAving  persons,  viz:  the  owner  or  the  collective 
and  by  whom    owners  of  the  fee-simple,  or  who  had  the  power  of  acquiring 
register  might  the  same  ;  persons  who  had  the  power  of  appointing  the  fee- 
be  made.  simple  ;  trustees  for  sale  of  the  fee-simple  ;  the  t)wner  of  the 


(«)  25  &  26  Vict.  c.  53.  {<■)  Sect.   3 ;  and    as  to  leaseholds 

(//)  25  &  26  Vict.  c.  C7.  see  sect.  26. 


AS   TO    REfilSTi;ATI«)X    OF   TITr.K.  I  US 

first  estate  of"  fivi^Lold  ami  liist  vested  estate  of  inheritance  ;  Chap.  XIX. 
any  purchaser  of  a  fee-simple,  Avhere  his  contract  empowered 
him  so  to  do,  or  the  vendor  consented,  and  any  pers(jn 
authorized  to  do  so  by  the  Court  of  Chancery  {<T) ;  and  tliu 
existence  of  charges  and  incumbrances  was  to  be  no  bar  to 
the  application  (e).  It  has  been  held,  that  trustees  having 
the  legal  estate  in  the  land,  but  only  a  power  to  sell  with 
the  consent  of  the  beneficial  tenant  for  life,  were  not  trustees 
for  sale  of  the  fee-simple  within  the  meaning  of  the  Act  (/). 

The  application  might  be  either  for  registration  of  the  i{ej,'i.stmti..n 

.   ,  .      ,         of  ail  indefea- 

title  as  indefeasible,  or  for  registration  without  an  inde-  t^iUe  utk-. 
feasible  title.  In  the  former  case  no  title  w^  as  to  be  accepted, 
unless  it  appeared  to  be  such  as  a  Court  of  Equity  would 
hold  to  be  a  valid  marketable  one  (;/)  ;  and  any  douljt  upon 
the  point  was  to  be  referred  to  the  Judge  of  the  Court  of 
Chancery  appointed  for  the  purpose  {h).  The  application  to 
the  Court  might  be  made  ex  imrte  ;  but  in  such  a  case,  a 
statement  in  wa-iting  of  the  facts  was  to  be  prepared  for  the 
opinion  of  the  (Jourt,  and  certified  by  the  Registrar  Q). 

If  the  title  appeared  to  be  good  and  marketable,  th(«  ap-  J^' j,i;.;;J;y,';:,['' 
plicant  was  to  furnish  to  the  Registrar,  for  the  purpose  of  to  llegiHtrar. 
being  settled  by  him,  an  exact  description  of  the  land  (/•), 
and  a  statement  of  the  persons  interested,  and  of  the  nature 
of  their  estates,  and  of  the  incumbrances  (/)  affecting  the 
land.  Unless  expressly  mentioned,  minerals  were  to  be 
deemed  as  not  included  in  the  description  {m). 


((/)  See  sect.  31,  where  the  Court  of  M.  II.  is  the  .Tiul-e  api-ointol  for  the 

Chancery  has  made  a  dechiration  of  purpose, 

title  under  the  25  &  2G  Vict.  c.  67.  (0  Re  Ktnnavd,  11  Jui-.  X.  S.  27; 

M   Sect.   4;  and   see  re  Kennard,  Re  Drew's  EsUae,^..^..!^!.  X^.V!^. 

"1 1  Jur  N  S  27.  ('^')  The  word  "  land  "  iucludcH  cor- 

(/)  Bradhh    v.    Alhmes,    10     Jur.  poreal  and  incorporeal  licreditanKiit-s ; 

-r   a   0-1  !,ee  inteqiretation  clause,  .sect.  140 


(U)  Sect. 


(/)  As  to  what  is  an  incumbrance 


(h)  Sect!  i/,  an.l  see  sect.  121.     Tl.c       within  the  Act,  «ee  sects.  27  .1  M". 
^  '  (w)  Sects.  7  &  9. 


114:4  AS   TO   REGISTEATIOX   OF   TITLE. 

Chap.  XIX.        When  tlio  Registrar  had   settled  the  descrij^tion   of  the 
Xotice  of  land,  the  identity  of  which,  except  in  the  case  of  incorporeal 

reSster*''  licrcditaments,  Avas  to  be  established  by  the  deposit  of  a 
plan,  and  liad  satisfied  himself  as  to  the  title  shoAvn,  he  was 
to  notify  by  public  advertisement,  his  intention  to  register 
the  land  wnth  an  indefeasible  title  at  the  expiration  of  a 
period  of  not  less  than  three  months  from  the  date  of  the 
advertisement  (/i)  ;  and  notice  was  also  to  be  served  on  every 
adjoining  occupier,  and  the  other  persons  mentioned  in  the 
Act  (o).  Subject  to  a  right  of  appeal  to  the  Judge,  the 
Registrar  had  power  to  decide  on  all  objections  or  claims 
which  might  be  made  against  the  registration  (p). 

Completion  of        If  the  applicant  established  his  right,  the  registration  was 

registration.  _,.  ,_^. 

to  be  eiiected  as  follows  : — if  irst,  the  Registrar  was  to  enter 
in  the  "  Register  of  Estates  with  an  indefeasible  title  "  the 
description  of  the  property,  with  a  plan  annexed,  and  with 
a  number  referring  to  the  record  of  title  ;  secondly  he  was 
to  enter  in  "  the  Record  of  Title  to  Lands  on  the  Registry,"  an 
exact  statement  of  the  existing  estates,  powers,  and  interests 
in  the  land,  v/ith  the  names  and  descriptions  of  the  persons 
who  were  or  might  become,  entitled  thereto ;  and  thirdly,  he 
was  to  enter  in  "  the  Register  of  Mortgages  and  Incum- 
brances," under  the  same  number,  an  account  of  all  charges 
and  incumbrances  affecting  the  property,  or  the  estate,  or 
interest  therein  of  any  person  named  in  the  record  of  title  (q). 
In  one  case,  Avhere  A.  and  B.,  adjoining  owners,  mutually 
covenanted  to  pay  their  proportionate  shares  of  the  expense 
of  keeping  a  private  road  in  repair  for  their  joint  use,  and 
the  deed  contained  a  proviso  that  such  expenses  should  be  a 
charge  in  Equity,  and,  so  far  as  circumstances  would  admit, 
at  Law  also,  upon  the  owners  for  the  time  being  of  the 
several  properties,  it  was  held,  upon  A.  proceeding  to  register 
with  an  indefeasible  title  that  this  proviso  did  not  constitute 


(a)  Sects.  10  &  11  ;  andsee  sect.  12,  {p)  Sect.  10. 

as  to  contents  of  the  advertisement.  (q)  Sect.  1  i, 

(o)  Sect.  12. 


AS   TO   RKOISTRATIOX    OF   TITf.K.  Ill,-, 

a  charge  wliicli  B.  could  rcijuifo  to  W  ciitL-rcd  on  tlio  record     Chap.  xix. 

of  title  (r).  

The  several  books  of  registr}-  were  to  l)e  open  for  inspec-  'i^ooka  to  ho 
tion  by  owners,  mortgagees,  or  incumbrancers  whose  names  mnVicUMn. 
are  entered  on  the  record  ;  but  no  other  person  was  to  have 
the  privilege  of  inspection,  except  by  order  of  tlie  Court  (y). 

Full  powers  were  given  to  the  Registrar  of  determining  Diacretionftry 
the  mode  of  entry,  and  any  disputed  question  of  boundaiy,  Keyjtnir^J 
Avith  power  to  refer  any  question    of  construction,  or  of  fi^.  e,l'^te"i'on' 
doubtful  right  or  interest,  to   the  Judge.     The   names   of  ^'le  rctfwter. 
parties  entitled  to  the  proceeds  of    any  trust  for  sale  of 
registered  lands,  or  to  any  principal  money  to  be  raised  by 
virtue  of  any  charge  or  term,  Avere  not  to  l)e  entered  in  the 
register,  unless  the  Registrar  thought  fit;  but  the  estate 
of  the  trustees  was  to  be  defined,  and  the  purposes  of  the 
ti-ust  shortly  described  (t).     In  one  case,  when  A.  having  a 
registered  indefeasible  title,  created  several  successive  moi't- 
gages,  all  of  which  were  duly  entered  in  the   register  of 
incumbrances,  a  purchaser  from  the  first  mortgagee  selling 
under  his  power  of  sale  w'as  held  entitled  to  be  registered 
as  an  owner  in  fee  with  an  indefeasible  title,  althougli  the 
second  and  third  mortgages  still  appeared  on  the  register  of 
incumbrances  (it). 

Subject  to  any  exception  or  condition  mentioned  in  the  '^^^"^■"  •'"» . 

•>'''■  ^         iii«U'fe.i.Ml.le 

record  of  title,  and  to  any  reserved  right  or  registered  in-  title  aroso. 
cumbrance,  the  persons  originally,  and  from  time  to  time, 
named  in  the  record  of  title  were,  for  the  purposes  of  any 
sale,  mortgage,  or  contract  for  valuable  consideration  by  such 
persons,  as  from  the  date  of  registration,  or  from  such  time  as 
should  be  fixed  by  the  Registrar,  to  be  deemed  indefeasibly 


()•)  Re  Drew's  Estate,  L.  R.  2  Eij.  (/)  Seesectn.  16  &  lf». 

206.  (")  In  '"c  Richardson,  L.  T5.  12  E.|. 

(s)  Sect.   15;    and  see   sect.    137,  398  as  varied,  L.  K.  13  Kq.  142,  and 

where,  with  slight  variation,  this  pro-  see  re  Winta;  L.  R.  15  Eq.  156. 
vision  is  repeated. 

VOL.  II,  ^  ^ 
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Chap.  XIX.  entitled  as  against  all  persons,  including  the  Crown  (x)  ;  and 
no  infonnality  in  the  proceedings  previovis  to  the  making  of 
the  entry  was  to  be  ground  for  setting  it  aside  (?/).  Before 
final  registration  the  applicant  and  his  solicitor  or  agent 
had  to  state  on  oath  that  all  deeds,  wills,  and  writings  re- 
lating to  the  title  of  the  lands,  and  all  facts  material  to  the 
title,  and  all  charges,  contracts,  and  dealings  affecting  the 
property  had,  to  the  best  of  their  belief,  been  made  known 
to  the  Registrar  (z) ;  and  provision  was  made  for  the  security 
and  payment  of  costs  l\y  the  applicant  («). 


Registration 
^^•ithout  an 
indefeasible 
title. 


The  Act  then  provided  for  registration  without  an  inde- 
feasible title  by  any  person  who  could  satisfy  the  Registrar 
that  he,  or  the  party  through  whom  he  claimed,  had  been  in 
actual  continuous  undisturbed  possession  as  owner  in  fee- 
simple,  for  a  period  of  ten  years ;  and  the  Registrar  had,  in 
the  record  of  title,  to  define  the  time,  event,  or  circumstance 
from  and  after  which  an  indefeasible  title  was  to  attach  ;  and 
on  the  happening  thereof  the  Judge  might  direct  the  land 
to  be  transferred  to  '•'  the  Register  of  Estates  witli  an  inde- 
feasible title  "  (h). 


General 
provisions  as 
to  title. 


Land-tax,  succession- duty,  tithe-rent  charge,  rents  payable 
to  the  Crown,  rights  of  Avay,  and  other  easements,  &c.,  leases, 
or  agreements  for  leases,  not  exceeding  twenty-one  years, 
with  actual  occupation,  were  not  to  be  deemed  incumbrances 
within  the  meaning  of  the  Act  (c),  though  they  might,  if  the 
Registrar  thought  fit,  Ijc  noticed  in  the  register.  The  land 
might  be  registered  as  one  estate,  or  as  separate  estates  (d), 
and  notice  of  any  condition,  as  e.  fj.,  a  covenant  against 
building,  was  to  be  entered  in  the  record  of  title  (e). 


Future  deal- 
ings with  the 
estate  to  be 
registered. 


After  registration,  every  estate  or  interest,  trust,  mort- 
gage, &c.,  was  to  be  entered  or  noticed  in  the  record  of  title, 


{x)  Sect.  20. 
(y)  Sect.  21. 
(z)  Sect.  22. 
(«)  Sect.  24. 


(Jj)  Sect.  25. 
(cj  Sect.  27. 
{d)  Sect.  28. 
(c)  Sect.  29. 
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or  register  of  incumbrances  (J) ;  Init  remained  .subject  to  tlic     flmi..  xtv 

existing  law,  and  might  be  assured  and  transmitted  accord- 

i",^'ly  (u)-     The  registertvl  proprietor  miglit,  vUh  thr  conacnt   i:cu..,vitii,..u, 

(/«/^jf)e/'60/i.s  appearing  by  tlie  register  to  be  interested  in      '-^'^^^y- 

the  land,  remove  the  same  therefrom  (A).     In  one  case  wlieru 

the  o^^'^le^  of  an  equity  of  redemption  was  registere<l  witli 

an  indefeasible  title  subject  to  a  mortgage,  a  purchaser  <>f 

part  of  the  property  from  the  mortgagee  selling  under  his 

power  of  sale  was  held  entitled,  after  registration  of  his 

conveyance,  to  have  the  property  and  all  entries  relating  to 

it  removed  from  the  register,  without  the  consent  of  the 

mortgagor  (/). 

The  second  part  of  the  Act  is  entitled,  "  Simplification  of  Sale**  l.y  the 
Title  by  Judicial  Sales,"  and  authorized  the  Court  to  sell  chMice'rv. 
land  with  an  indefeasible  title,  upon  the  application  by 
petition,  or  otherwise,  as  General  Ordei's  should  direct,  of 
any  person  empowered  by  the  Act  to  appl}-  for  registration 
of  title  (A') ;  and  before  any  preliminaiy  order  was  made,  the 
application  was  to  be  served  upon  such  persons  as  the  Court 
should  think  fit.  It  had  been  held  that  the  Court  ha<.l  no 
power,  under  the  Act,  to  sell  with  an  indefeasible  title,  ex- 
cept in  cases  where  it  might,  without  the  Act,  have  ordered 
a  sale  (/)•  If  the  inquiries  directed  by  the  preliminary 
order  proved  satisfactory,  the  Court  might  make  a  vesting 
order,  which,  except  so  far  as  it  might  be  qualified,  confeired 
an  indefeasible  title  upon  the  purchaser  (//i).  Neither  the 
author  nor  his  co-editor  remembei-s  any  case  coming  under 
his  o^^^l  observation  in  which  the  Court  availed  itself  of  these 
provisions  of  the  Act. 

The  third  part  of  the  Act  provided  fcr  the  transfer  of  Tranhf.rof 
registered  land,  either  by  a  statutory  disposition  in  any  ol  i^nA 
the  scheduled  forms,  which  were  to  I'C  as  etlectual  as  any 

(/)Sect.  32.  (i-)  Sr'ect  41. 

(</)  Sect.  33,  (0  BrouUih  v,  Elhimtt,  10  Jur.  X..S. 

(/i)  Sect.  34.  251. 

(0  Re  Winter,  L.  E.  15  E-i-  156.  (<«)  See  sect.  43,  tt  itq. 

r  r  2 
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Chap.  XIX.  other  form  of  conveyance  (n),  or  by  endorsement  on  the  land 
certificate  or  by  deposit  of  the  certificate,  or  by  any  of  the 
existing  modes  of  assurance  ;  but  no  equitable  mortgage  or 
lien  on  registered  land  was  to  be  created  by  a  deposit  of  title 
deeds  (o) ;  it  might,  however,  be  created  by  a  deposit  of  the 
land  certificate  (^i).  Provision  was  made  for  rectifying  and 
renewing  the  certificate  (q),  which  was  made  evidence  of  the 
several  matters  stated  therein  (r) ;  and  a  special  certificate 
might  be  issued  where  the  registered  proprietor  desired  to 
sell  or  mortgage  his  land  (.s). 


Effect  of 
regiistratiou. 


ReQ-istered  land  might  be  dealt  wdth  as  if  it  were  not 
registered  ;  but  no  unregistered  estate  or  interest,  contract 
or  engagement,  capable  of  registration  was  to  prevail  against 
the  title  of  a  subsequent  purchaser  for  value  duly  registered 
under  the  Act  (t). 


The  Act  also  provided  for  registration  where  there  had 
been  a  transmission  of  interest  by  descent,  devise,  or  bank- 
ruptcy (u) ;  and  for  delivering  to  the  Registrar,  for  the  pur- 
pose of  registration,  the  originals  or  copies  of  all  assurances 
of  registered  land,  which  not  being  testamentary  were  to  be 
printed  (x) ;  so,  also,  were  all  memorials  of  matters  of  pedigree, 
and  other  evidence  which  the  Registrar  deemed  important  (y). 
No  instrument  Avas  to  be  registered  until  the  Registrar  vfas 
satisfied  that  the  stamp  and  ad  valorem  duties  had  been 
duly  paid  (z). 


Caveats  to 
be  lodged 
^\'ith  the 
llei-dstrar. 


In  part  IV.  of  the  Act,  provision  was  made  for  the  lodging 
of  caveats  (a),  and  for  the  proceedings  to  be  taken  by  the 


(n)  Sect.  66,  aud  even  though 
altered  to  suit  the  circumstances, 
sect.  67  ;  but  see  sect.  136,  where  the 
use  of  the  scheduled  forms  is  made 
imperative. 

(o)  Sect.  63. 

(jp)  Sect.  73. 

(7)  See  srects.  68,  69,  118,  119. 


{)■)  Sect.  71. 

(s)  Sect.  70. 

(t)  Sect.  74. 

{!()  Sects.  78—80. 

(x)  Sect.  86. 

(ij)  Sect.  S3. 

(:)  Sect.  88. 

(«)  Sect.  96,  ct  scq. 
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cautioner  for  liis  i^ok'cijon  {}>),  and  iur  the  granting  of  in-     Chap.  XIX, 

junctions  by  the  Court  in  appiopriatc  cases  {<■).     The  juris-  " 

diction  of  Courts  of  Equity  on  tlic  ground  of  admd  fraud 
was  not  interfered  with  ((/).  Any  folse  statement,  suppression, 
or  conceahnent,  either  by  principal  or  agent,  Avas  niad(.'  a 
misdemeanour,  and  not  only  subjoeted  the  otleiidfi-  to  licavy 
punishment,  but  also  invalidated  the  act  done  by  means  of 
such  fraud,  except  as  against  a  purchaser  for  value  without 
notice  (e). 

The  existing  local  registries  in  tlie  counties  of  York  and  Local  repris- 
JNIiddlescx  were  to  cease  to  be  applicable  to  any  land  situate  Swr'''*^^'^' 
in  the  said  counties,  so  long  as  the  same  had  been  put  on 
the  register  under  the  provisions  of  the  Act,  and  whilst  it 

remained  thereon  (/). 

The  Act  then  established  an  office  of  Land  Registry  under 
a  Registrar,  with  assistant  registrars  and  examiners  of  title, 
who  were  appointed  by  the  Lord  Chancellor  {(J). 

For  the  purposes  of  the  Act,  a  married  woman  entitled  to  Persoiw  under 
her  separate  use,  and  not  restrained  from  anticipation,  was  to  '  '*^'* 
be  deemed  sofeme  sole ;  but  in  other  cases,  her  acknowledg- 
ment had  to  be  taken  under  the  Fines  and  Recoveries  Act,  and 
certified  to  the  Court  (//.) ;  and  the  Court  might,  if  it  thouglit 
fit,  appoint  a  person  to  act  as  her  next  friend  in  any  pro- 
ceedmg  under  the  Act  (/) ;  so,  also,  where  an  infant,  or 
lunatic,  had  no  guardian  or  committee  of  the  estate,  the  Court 
might  appoint  a  guardian  for  the  purposes  of  the  Act  (A-). 

The  sole  purpose  of  the  Declaration  of  Title  Act,  1862  (/),  Declaration  of 

^       ^  ,  .        )        Title  Act, 

as  stated  in  the  preamble,  is  to  enable  persoiis  having  in-   1SG2. 

terests  in  land,  to  obtain,  in  certain  cases,  a  declaration  <tf 

{},)  Sects.  99,  100.  (y)  Sect.  108,  ct  scq. 

(r)  Sects.  101,  102.  {h)  Sect.  115. 

(d)  Sect.  103.  (0  Sect.  116. 

(f)  Sect.  105  ;    and  see  a   similar  {k)  Il'nl. 

provision  in  sects.  138  and  139.  [l)  25  &  2(3  Vict.  c.  07. 

(/)  Sect.  104. 
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Chap.  XIX.  their  title,  so  as  to  enable  them  to  make  an  indefeasible  title 
to  persons  claiming  under  them  as  purchasers  for  value. 
The  leading  provisions  of  this  statute  correspond  with  those 
contained  in  Part  II.  of  the  Land  Transfer  Act,  and,  so  far 
as  they  usefully  extend  or  improve  upon  that  statute,  might 
well  have  been  incorporated  with  it.  The  Act  remained  so 
completely  a  dead  letter,  that  it  seems  to  be  unnecessary  to 
detail  its  provisions  (in). 

Causes  of  the  The  causes  which  have  prevented  the  Land  Registry  Act 
LandVeiS;rv  1^62  from  achieving  even  a  moderate  measure  of  that  success 
Act  1862 ;  wdiich  was  confidently  predicted  for  it,  might  be  found, 
not  in  the  hostility  of  lawyers,  but  in  the  Act  itself.  In  the 
Report  of  the  Commissioners  to  whom  the  whole  subject 
was  referred  in  1868,  they  are  shortly  summarised  as  fol- 
lows : — First,  the  trouble,  delay,  and  expense  of  registering 
titles,  which  far  exceed  those  incurred  on  an  ordinaiy  sale, 
and  which  alone  were  sufficient  to  deter  prudent  purchasers 
from  having  recourse  to  the  Act.  Secondly,  the  fear  of 
disputes  and  litigation  pending  the  process  of  registeiing, 
which  the  service  of  notices  upon  the  different  persons  in- 
terested in  the  land,  and  on  the  adjoining  owners,  was  almost 
certain  to  occasion ;  thus  stirring  up  dormant  claims  and 
questions  as  to  easements,  boundaries,  &c.,  and  giving  pro- 
minence to  trivial  defects  of  title  which  might  otherwise 
never  be  discovered.  And  thirdly,  the  prospect  of  having 
to  record  upon  the  register  all  subsequent  dealings ;  thus 
hindering,  instead  of  facilitating,  the  transfer  of  the  land. 

inherent  in  the  In  the  judgment  of  the  Commissioners  who  signed  the 
Reports,  these  mischiefs  were  attributable,  not  to  any  short- 
comings in  the  machinery  of  the  office,  but  to  ladical  defects 
in  the  main  principle  of  the  Act.  Practically,  the  Act  was 
for  the  registry  of  indefeasiljle  titles  only ;  for  a  certificate 
which  virtually  stamps  a  title  as  more  or  less  imperfect  can- 
not compensate  fur  the  trouble  and  expense  of  registration. 

(m)   For  the   only  reported  cases       10  Eq.  402;  Prikhard  v,  IiQlerts,L. 
under  the  Act,  sec  re  Rohcrts,  L.  E.       E.  17  E(i.  222. 
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In  order,  tlicrclVnr,  to  obtain  a  (jt'itilicatL'  wliicli  woiiM  liavt.-  Chap.  XIX. 
any  real  value,  the  title  must  lia\e  been  good  and  marketalile, 
i.  e.,  a  title  deduced  and  verilied,  Avitliout  ilaw  or  omission, 
for  the  full  period  of  sixty — or  now  forty — years ;  siicli  us  a 
Court  of  Equity  would  force  upon  an  unwilling  purchaser 
buying  under  an  open  contract.  Few  titles,  however  saleable 
under  ordinary  conditions,  can  satisfy  the  stringency  of  a 
rule,  which  tlie  Registrar  had  no  discretionary  power  to 
relax;  and  even  as  regards  this  limited  class,  the  operation 
of  the  statute  was  still  further  impeded  by  the  necessity 
which  was  imposed,  as  a  condition  of  the  acceptance  of 
the  title,  that  the  boundaries  of  the  registered  land  shouM 
be  determined  as  against  neighbouring  owners,  an<l  by 
the  delay  and  expense  which  were  necessarily  attendant 
on  the  working  of  so  elaborate  a  system.  In  a  word, 
the  Act  aimed  at  a  standard  of  certainty  and  perfection 
of  title,  beyond  what  is  ordinarily  required  in  convey- 
ancing transactions,  and  hence,  as  a  natural  consequence, 
instead  of  facilitating,  it  was  found,  in  practice,  to  impede 
the  transfer  of  land. 

By  the  Land  Transfer  Act,  1875  (n),  it  is  enacted  (o),  that  ,];j;;^;J;;.';^^^^^ 
after  the  commencement  of  that  Act,  the  date  of  which  com-  ]87r.,  clones  ' 

,.        .         n       ,,        tlie  rt-jfiHtry 

mencement  is  the  1st  January,  IS^G  {i>),  application  lor  tlie  „,„ier  Act..f 
registration  of  an  estate  under  the  Land  Registry  Act  of  Jf^^^^.^^^'^J^. 
18G2  shall  not  be  entertained;  but  provision   is   made  (7)  ti..,.; 
for  the  possible  re-registering  of  estates  registered  under  the 
Act  of  1862. 

By  Part  I.  of  the  Land  Transfer  Act,  1875  (/•),  a  land  »-;.-^-;';;|^[- 
reo-istry  is  ao-ain  established  in  respect  (s)  to  land  in  England  «,..!  ali..«s 

o-^o  -.111111  1  ftpiuication  I<>r 

and  Wales  of  freehold  tenure,  or  leasehold  held  under  a  lease 
which  is  either  immediately  or  mediately  dei-ive.l  out  ..f 
land  of  freehold  tenure  :  customary  freeholds,  where  an  a.l- 
mission  or  any  act  by  the  Lord  of  the  Manor  is  necessary  to 

(n)  38  &  39  Vict.  c.  87.  (5)  Sect.  120. 

(o)  Sect.  125.  ('■)  Sect.  5. 

0.)  Sect.  8.  («)  Sect.  2. 
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registration 
with  an 
absolute  title, 
or  with  a 
possessory 
title  only. 


Chap.  XIX.  perfect  the  title  of  a  purchaser  from  the  customary  tenure, 
not  being  deemed  for  the  purpose  of  the  Act  to  be  of  freehold 
tenure. 


After  the  commencement   of  the  Act  the  following  (t) 
persons  (that  is  to  say,) 

1.  Any  person  who  has  contracted  to  buy  for  his  own 

benefit  an  estate   in  fee    simjole    in   land,   whether 
subject  or  not  to  incumbrances  ;  and 

2.  Any  person  entitled  for  his  own  benefit  at  law  or  in 

equity  to  an  estate  in  fee  simple  in  land,  whether 
subject  or  not  to  incumbrances ;  and 

3.  Any  person  capable  of  disposing  for  his  own  benefit  by 

way  of  sale  of  an  estate  in  fee  simple  in  land,  whether 

subject  or  not  to  incumbrances, 
may  apply  to  the  Registrar  under  the  Act  to  be  registered? 
or  to  have  registered  in  his  stead  any  nominee  or  nominees 
not  exceeding  the  "  prescribed  "  (u)  number,  as  proprietor  or 
proprietors  of  such  freehold  land  with  an  absolute  title  or 
with  a  possessory  title  only :  j)rovided,  that  in  the  case  of 
land  contracted  to  be  bought,  the  vendor  consents  to  the 
application. 


E\adence  nf 
title  required 
on  applica- 
tion. 


Estate  of 
first  regis- 
tered pro- 
j)r:etor  with 
absolute  title. 


Where  (r)  an  absolute  title  is  required  the  applicant  or  his 
nominee  is  not  to  be  registered  as  proprietor  of  the  fee  simple 
until  and  unless  the  title  is  approved  by  the  Registrar ; 
but  where  a  possessory  title  only  is  required  the  applicant 
or  his  nominee  may  be  registered  as  proprietor  of  the  fee 
simple  on  giving  such  evidence  of  title  and  serving  such 
notices,  if  anj^,  as  may  for  the  time  being  be  prescribed. 

The  first  registration  (x)  of  any  person  as  proprietor  of 
freehold  land,  (in  the  Act  referred  to  as  first  registered  pro- 
prietor,) with  an  absolute  title,  is  to  vest  in  the  person  so 
registered  an  estate  in  fee  simple  in  such  land,  together  Avith 
all  rights,  privileges,  and  appurtenances  belonging  or  appur- 
tenant thereto,  subject  as  follows  : — 


(0  Sect.  5. 

(u)    Which    word    throughout    the 
Act   means    "  prcscriljcd   by  general 


rules  ;"  see  interpretation  clause, 
(i)  Sect.  6. 
(a-)  Sect.  7. 
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1.  To  the  incumbianccs,  if  any,  cntere<l  on  the  register ;    Chnp.  xix. 

and 

2.  Unless,  under  the  provisions  of  the  Act,  the  contrary  is 

expressed  on  the  register,  to  such  Haliilities,  rights, 
and  interests,  if  any,  as  are  by  the  Act  (h'cLirrd  not 
to  be  incumbrances  ;  and 

o.  Where  such  fii-st  proprietor  is  not  entitled  for  his  own 
benefit  to  the  land  registered  as  between  himself  and 
any  persons  claiming  under  him,  to  any  unregistered 
estates,  rights,  interests,  or  equities,  to  which  sucli 
persons  may  be  entitled, 

but  free  from  all  other  estates  and  interests  whatsoever, 
including  estates  and  interests  of  Her  Majesty,  lier  heirs  and 
successors. 

The  registration  {y)  of  any  person  as  first  registered  pro-  Estate  of 
prietor  of  freehold  land  with  a  possessory  title  only  is  not  tereiniro- 
to  aftect  or  prejudice  the  enforcement  of  any  estate,  right,  or  ''"^,^g^,,*y'' 
interest  adverse  to  or  in  derogation  of  the  title  of  such  first  title, 
registered  proprietor,  and  subsisting  or  capable  of  arising  at 
the  time  of  registration  of  such  proprietor ;  but,  save  as 
aforesaid,  is  to  have  the  same  effect  as  registration  of  a 
person  with  an  absolute  title. 

Where  an  absolute  title  {z)  is  required,  and  on  the  ex-  A  .lu-aliiUtl 
amination  of  the  title  it  appears  to  the  Registrar  that  the  rc'-^tl-Si  In 
title  can  be  established  only  for  a  limited  period,  or  subject  cort:«n  case--. 
to  certain  reservations,  the  Registrar  may,  on  the  .ipplieatiou 
of  the  party  applying  to  be  registered,  by  an  cntiy  made  in 
the  register,  except  from  the  eficct  of  registration  any  estate, 
right,  or  interest  arising  before  a  specified  date,  or  arising 
under  a  specified  instrument  or  othei-wise  particularly  do- 
scribed  in  the  register;  and  a  title  registered  subject  to  sncli 
excepted  estate,  right,  or  interest  is  to  be  called  a  (piahlicd 
title  ;  and  the  registration  of  a  person  as  first  registen'd 
proprietor  of  land  with  a  qualified  title  is  to  have  the  same 

(y)  Sect.  S.  {-)  Sect.  9. 
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Chap.  XIX.  effect  as  the  registration  of  sucli  person  with  an  absolute 
title ;  save  that  registration  with  a  qualified  title  is  not  to 
affect  or  prejudice  the  enforcement  of  any  estate,  right,  or 
interest  appearing  by  the  register  to  be  excepted. 


Lantl  certifi- 
cate given  on 
rejnstratiou. 


On  the  entry  (a)  of  the  name  of  the  first  registered  pro- 
prietor of  freehold  land  on  the  register,  the  Registrar  is,  if 
required  l)y  such  jDroprietor,  to  deliver  to  him  a  certificate, 
in  the  Act  called  a  land  certificate,  in  the  prescribed  form ; 
the  certificate  is  to  state  whether  the  title  of  the  proprietor 
therein  mentioned  is  absolute,  qualified,  or  possessory. 


Application 
for  registra- 
tion with  or 
witliont  a 
declaration 
of  title  of 
lessor  to 
grant  lease. 


Corresponding  provisions  ai'e  inserted  (6)  for  the  registra- 
tion of  leasehold  land  held  under  a  lease  for  a  life  or  lives, 
or  determinable  on  a  life  or  lives,  or  for  a  term  of  years  of 
which  more  than  twenty-one  are  unexpired ;  wdth  the  ad- 
dition where  the  lease  under  which  the  land  is  held  is 
derived  immediately  out  of  freehold  land,  and  the  applicant 
is  able  to  submit  for  examination  the  title  of  the  lessor,  of  a 
declaration  of  the  title  of  the  lessor  to  grant  the  lease  under 
which  the  land  is  held  ;  and  in  every  case  the  lease,  or  if  it  is 
proved  to  be  lost,  a  verified  copy  thereof,  or  of  a  counterpart 
thereof,  is  to  be  deposited  with  the  Registrar :  and  land  held 
under  a  lease  containing  an  absolute  prohibition  against 
alienation,  is  not  to  be  registered,  or  if  held  under  a  lease 
containing  a  prohibition  against  alienation  without  the 
license  of  some  other  person  is  not  to  be  registered  until 
and  unless  provision  is  made  in  the  manner  to  be  pre- 
scribed by  general  rules  for  preventing  alienation  without 
such  license  by  entry  on  the  register  of  a  restriction  to  that 
effect,  or  otherwise. 


Evidence  of  Upon  an  application  (c)  for  the  registration  of  leasehold 

title  required      i        i       •   i  i      i  .  ^    i 

on  application.  Is-nd  With  a  declaration  of  the  title  of  the  lessor  to  grant  the 
lease  the  title  of  the  lessor  as  well  as  the  leasehold  title  is 
to  be  examined  by  the  Registrar. 


(«)  Sect.  10. 


(/>)  Sect.  11. 


{'■)  Sect.  12. 


AS   TO   KHOlSTHATloX    ol"   TlTI.l"..  11.".') 

Tlic    registration    uiidrr  tin;   Act   ol'   any    pt-rson   as   iii'st     Chuji.  XIX. 

registered  proj^rietur  of  leasdidM   land   witli  a  "Ifclaration  KHtau- df  fiwt 

that  the  lessor  liad  an  al)sohite  title  to  ^rant  the  lease  under  ,,',.f,,"riu'^)r  of 

which  the  land  is  held  is  to  be  deemed  (d)  to  vest  in  such  j*-*'^^-*"'!'} 

^  _  liiiul  with 

person  the  possession  of  the  land  comprised  in  the  registered  a  .k-tiiuiiij.in 
lease  relating  to  such  land  for  all  the  leasehold  estate  therein  title  of 
dcscril)ed,  with  all  implied  or  expressed  rights,  privileges,  !^j"^,','[  [^^j^^, 
and  appurtenances,  attached  to  such  estate,  but  subject  as 
follows : — 

1.  To  all  implied  and  express  covenants,  obligations,  and 

liabilities  incident  to  such  leasehold  estate  ;  and 

2.  To  the  incumbrances  (if  any)  entered  on  the  register  ; 

and 

3.  Unless  the  contrary  is  expressed  on  the  register,  to 

such  liabilities,  rights,  and  interests  as  affect  the 
leasehold  estate  and  arc  by  the  Act  declared  not  to 
be  incumljrances  in  the  case  of  registered  freehold 
land;  and 

4.  AVhere  such  first  proprietor  is  not  entitled  for  his  own 

benefit  to  the  land  registered  as  between  himself  and 

any  persons  claiming  under  him,  to  any  unregistered 

estates,  rights,  interests,  or  equities  to  which  such 

persons  may  be  entitled, 

but  free  from  all  other  estates  and  interests  whatsoever, 

including  estates  and  interests  of  Her  Majesty,  her  heirs 

and  successors. 

The  registration  of  an}^  person  under  tlic  Act  as  first  EsUte  of  first 

,  registered 

registered  proprietor  of  leasehold  land  without  a  declaration  pn.prieti.r  of 
of  the  title  of  the  lessor  (e)  is  not  to  affect  or  prejudice  the  !aml\vith..ut 
enforcement  of  any  estate,  right,  or  interest  affecting  or  in  ^/^'jjliJ^.f^'''" 
deroo-ation  of  the  title  of  the  lessor  to  grant  the  lease  under  lessor  to 
which  the  land  is  held ;  but,  save  as  aforesaid,  is  to  have  °  ' 
the  same  effect  as  the  registration  of  any  person  under  the 
Act  as  first  registered  proprietor  of  leasehold  land  with  a 
declaration  that  the  lessor  had  an  absolute  title  to  grant  the 
lease  under  which  the  lan^]  is  held. 

(cO  Suet.  13.  (c)  Sect.  14. 
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Lessor  may 
be  declared 
to  have  a 
qualified  title 
to  grant 
lease  in 
certain  cases. 


Chap.  XIX.  "Where  an  absolute  title  is  required,  and  on  the  examination 
of  the  title  of  any  lessor  by  the  registrar  it  appears  to  him 
that  the  title  of  such  lessor  to  grant  the  lease  under  which 
the  land  is  held  can  be  estabUshed  only  for  a  limited  period 
or  subject  to  certain  reservations  (/),  the  Registrar  may,  by 
an  entr\-  made  in  the  register,  except  from  the  effect  of 
registration  any  estate,  right,  or  interest  arising  before  a 
specified  date  or  arising  under  a  sj^ecified  instrument,  or 
otherwise  particularly  described  in  the  register ;  and  a  title 
of  a  lessor  registered  subject  to  such  excepted  estate,  right, 
or  interest  is  in  the  Act  referred  to  as  a  qvMlljicd  title;  and 
the  registration  of  a  person  as  first  registered  proprietor  of 
leasehold  land  with  a  declaration  that  the  lessor  had  a 
Cjualified  title  to  grant  the  lease  under  which  the  land  is 
held  is  to  have  the  same  efl:ect  as  the  registration  of  such 
person  with  a  declaiation  that  the  lessor  had  an  absolute 
title  to  grant  the  lease  under  which  the  land  is  held,  save 
•that  registration  with  the  declaration  of  a  qualified  title  is 
not  to  affect  or  prejudice  the  enforcement  of  any  right  or 
interest  appearing  by  the  register  to  be  excepted. 


Office  copy 
lease  given  on 
retfistration. 


On  the  entry  of  the  name  of  the  first  registered  proprietor 
of  leasehold  land  on  the  register  {(j),  the  Registrar  is,  if 
required  by  the  proprietor,  to  deliver  to  him  a  copy  of  the 
registered  lease,  in  the  Act  called  an  office  copy,  authenti- 
cated in  the  prescribed  manner ;  and  there  is  to  be  endorsed 
thereon  a  statement  whether  any  declaration,  absolute  or 
qualified,  as  to  the  title  of  the  lessor  has  been  made,  and 
any  other  particulars  relating  to  such  lease  entered  in  the 
recfister. 


Regulations  The  Act  then  goes  on  to  pro^'ide  (A)  that  the  examination 
nation  of  ^^  ^^J  the  Registrar  of  any  title  under  the  Act  is  to  be  con- 
title  by  ducted  in  the  prescribed  manner  (0  provided  that — 

Ke^strar.  ■"•                                           \  ■/  i. 


(/)  Sect.  \'> 
{fj)  Sect.  16. 
{K)  Sect.  17. 


(/)  That  is  in  such  manner  as  shall 
be  prescribed  in  general  rales  made 
in  pursuance  of  the  Act.  See  sects. 
4  and  111. 


AS   TO   REOISTRATTOX    or   TITI.F.  1  1  .-,7 

1.  Due  notice  be  given,  wlierc  tlie  j^iving  of  such  notice  is    Ch»p.  XIX. 

proscribed,  and  suflieii-nt  opportunit}-  be  uliordL-il  to 
any  person  desirous  of  o])jecting  to  come  in  and  .state 
their  objections  to  tlie  Re<^isti"ar  ;  and  that 

2.  The  Registrar  is  to  have  jurisdiction  to  lieai-  and   de- 

termine any  such  objections,  sul.)ject  to  an  appeal  to 
the    Court  in    the    prescribed    niannci-   and    on    tlie 
prescribed  conditions ;  and  that 
o.  If  the  Registrar,  upon  the  examination  of  any  tilK-,  is 
of  opinion  that  the  title  is  open  to  objection,  but  is 
nevertheless  a  title  the  holding  under  Avhich  will  not 
be  disturbed,  he  may  approve  of  such  title,  or  may 
require  the  applicant  to  apply  to  the  Court,  upon  a 
statement  signed  by  the  Registrar,  for  its  sanction  to 
the  registration  ;  and  that 
4.  The  Registrar  may  accept  as  evidence  recitals,  state- 
ments, and  descriptions  of  facts,  matters,  and  parties 
in  deeds,  instruments,  or  statutory  declarations  not 
less  than  twenty  year«  old. 
All  reo-istered  land  (/.•)  is,  unless  under  the  provisions  of  l.iability  of 
of  the  Act  the  contrary  is  expressed  on  the  register,  to  be  land  to  cmc- 
deemed  to  be   subject  to  such  of  the  following  liabilities  ^^.j^Jtbcr 
rights,  and  interests  as  may  be  for  the  time  being  subsisting  "fe'l^t.-<. 
in  reference  thereto,  and  such  liabilities,  rights,  and  interests 
are  not  to  be  deemed  incumbrances  wdthin  the  meaning  of 
the  Act ;  (that  is  to  say,) 

1.  Liability   to  repair   highways   by   reason   of    tenure, 

quit-rents,  crown  rents,  bcriots,  and  other  rents  an<l 
charges  having  their  origin  in  tenure  ;  and 

2.  Succession  duty,  land  tax,  tithe-rcntcharge,  and  pay- 

ments in  lieu  of  tithes,  or  of  tithe  rentcharge  ;  and 

3.  Rights  of  common,  rights  of  sheepwalk,  rights  of  way, 

water-courses,  and  rights  of  w^ater,  and  other  ease- 
ments ;  and 

4.  Rio-hts  to  mines  and  minerals ;  an<;l 

(Z)  Sect.  18. 
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Chap.  XIX.  5.  Rights  of  entry,  search^  and  user,  and  other  rights  and 
reservations  incidental  to  or  required  for  the  purpose 
of  giving  full  effect  to  the  enjoyment  of  rights  to 
mines  and  minerals,  or  of  property  in  mines  or 
minerals ;  and 

6.  Rights  of  fishing  and  sporting,  seignorial  and  manorial 

rights  of  all  descriptions,  and  franchises,  exerciseable 
over  the  registered  lands  ;  and 

7.  Leases  or  agreements  for  leases  and  other  tenancies  for 

any  term  not  exceeding  twenty-one  years,  or  for  any 
less  estate,  in  cases  where  there  is  an  occupation 
under  such  tenancies  : 

Provided  as  follows  : — that 

(((.)  Where  it  is  proved  to  the  satisfaction  of  the  Registrar 
that  any  land  registered  or  about  to  be  registered  is 
exempt  from  land  tax  or  tithe  rentcharge,  or  from 
payments  in  lieu  of  tithes,  or  of  titlie  rentcharge,  the 
Registrar  may  notify  the  fact  on  tlie  register  in  the 
prescribed  manner ;  and  that 

(6.)  The  Commissioners  of  Inland  Revenue  are,  upon  the 
application  of  the  proprietor  of  any  land  registered 
or  al)0ut  to  be  registered  upon  such  declaration  being- 
made,  or  such  other  evidence  lieiug  produced  as  the 
commissioners  require,  and  upon  payment  of  the 
prescribed  fee,  to  grant  a  certificate  that  at  the  date 
of  the  grant  thereof  no  succession  duty  is  owing  in 
respect  of  such  land,  and  the  Registrar  is  in  the  pre- 
scribed manner  to  notify  such  fact  on  the  register, 
and  such  notification  is  to  be  conclusive  evidence  of 
the  fact  so  notified  in  respect  of  succession  duty; 
and  that 

(c.)  Where  it  is  proved  to  the  satisfaction  of  the  Registrar 
that  the  right  to  any  mines  or  minerals  is  vested  in 
the  proprietor  of  land  registered  or  about  to  be 
registered,  the  Registrar  may  register  such  proprietor 
in  the  prescribed  manner  as  proprietor  of  such  mines 
and  minerals  as  well  as  of  the  land  ;  and  that 
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(<?.)  Where  it  is  proved  to  the  satisfaction  of  the  Registrar  ci.np.  xix. 
that  the  right  to  any  mines  or  minerals  is  severed 
from  anj'-  land  registered  or  about  to  be  registered, 
the  Registrar  may  on  the  application  of  tlie  person 
entitled  to  any  sucli  mines  and  minerals  register 
him  as  proprietor  of  such  mines  and  minerals  in 
manner  mentioned  in  the  Act :  and  upon  such 
registration  being  effected  he  is  to  enter  on  the 
register  of  the  land  a  reference  to  the  registration 
of  such  other  person  as  proprietor  of  such  mines  and 
minerals. ;  and  where  the  existence  of  any  such 
liabilities,  rights,  or  interests,  is  proved  to  the  satis- 
faction of  the  Registrar,  the  Registrar  may,  if  he 
think  fit,  enter  on  the  register  notice  of  such 
liabilities,  rights,  or  interests  in  the  prescribed 
manner. 

The  Act  then  contains  provisions  (J)  for  notifying  on  the  r>i'*charge  of 

.    ,        , ,  , .  „  .  ,  .         .  iiicunibrance. 

register  the  cessation  oi  incumbrances,  and  the  determination 

of  leases  affecting  registered  property:  and  provides  (771)  that  Detemiiuation 

a  title  to  any  land  adverse  to,  or  in  derogation  of,  the  title  of 

the  registered  proprietor,  is  not  to  be  acquired  b}?-  any  length  Xo  aciniMtion 

of  possession ;  but  such  provision  is  not  to  prejudice,  as  against  adverse  '^ 

any  person  registered  as   first   proprietor   of  land  with  a  posi<esi>ion. 

possessory  title  only,  any  adverse  claim  in  respect  of  length 

of  possession  of  any  other  person  who  was  in  possession 

of  such  land  at  the  time  when  the  registration  of  such  first 

proprietor  took  place. 

The  second  part  of  the  Act  then  provides   (/?)  for  the  Creation  of 

•    1  1    1        1    1  n        charges,  and 

creation  of  charges  upon  registered  land  by  entry  on  the  delivery  of 
register  in  the  prescribed  manner.  The  charge  may  be  for  '^v'lV.,,?^**  ° 
jiayment  of  the  principal  sum  either  with  or  without 
interest,  and  Avith  or  without  a  power  of  sale.  Tlie  pro- 
prietor of  the  charge  is  to  have,  if  he  so  requires,  a 
certificate  of  charge  in  the  prescribed  form.  Subject  to  any 
entry  to  the  contrary  on  the  register  the  registered  charge  is 

(0  Sects.  19  ami  20.  (m)  Sect.  21.  {»)  Sees.  22—23. 
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Chap.  XIX.  to  carry  with  it  an  implied  covenant  to  pay  the  principal  and 
interest ;  and,  if  the  land  be  leasehold,  an  implied  covenant 
to  pay  the  renewed  rent  and  peiform  and  observe  the  lessees' 
covenants  and  conditions,  and  to  indemnify  the  proprietor 
of  the  charge,  and  his  representatives,  against  the  same. 


Entry  by 
projirietor 
of  charge. 

Foreclosure. 

On  Sale. 


Priority  and 
discharge  of 
registered 
charsres. 


Transfer  of 
freehold 
land,  and 
delivery  of 
land  certi- 
cate. 


Estate  of 
transferee  for 
valuable  con- 
sideration of 
freehold 
land  with 
absolute  title. 


Subject,  as  aforesaid,  and  to  the  rights  of  prior  registered 
incumbrancers,  the  registered  pro^Drietor  of  a  registered  charge 
may,  under  the  charge,  enter,  foreclose,  and,  if  he  has  a 
power  of  sale,  may  sell  as  if  he  were  the  registered  pro- 
prietor of  the  land. 

Subject  to  any  entry  to  the  contrary  on  the  register, 
reo-istered  charges  on  the  same  land  are  as  between  them- 
selves  to  rank  according  to  the  order  in  which  they  are 
entered  on  the  register,  and  not  according  to  the  order  in 
which  they  are  created.  Charges  may  (o)  be  transferred  by 
appropriate  entries  on  the  register,  and  {'p)  on  the  requisition 
of  the  registered  proprietor  of  any  charge,  or  on  due  proof 
of  the  satisfaction  thereof,  the  Registrar  is  to  notify  on  the 
reo-ister  in  the  prescribed  manner,  by  cancelling  the  original 
entry  or  otherwise,  the  cessation  of  the  charge ;  and  there- 
upon the  charge  shall  be  deemed  to  have  ceased. 

Registered  freehold  land  may  {q)  be  transferred  by  the 
Registrar  entering  on  the  register  the  transferee  as  pro- 
prietor of  the  land  transferred:  Such  transferee  is,  if  he  so 
requires,  to  have  a  land  certificate ;  and  in  cases  where  part 
only  of  the  land  is  transferred,  he  is,  if  required,  to  deliver 
to  the  transferor  a  land  certificate,  containing  a  description 
of  the  land  retained  by  him. 

A  transfer  for  valuable  consideration  of  freehold  land 
registered  with  an  absolute  title  (r)  is,  when  registered,  to 
confer  on  the  transferee  an  estate  in  fee  simple  in  the  land 
transferred,  together  Avith  all  rights,  privileges,  and  appurte- 
nances belonging  or  appurtenant  thereto,  subject  as  follows  : 


(o)  Sect.  40. 
(jj)  Sect.  28. 


iq)  Sect.  29. 
(/•)  Sect.  30. 


AS   TO   IIEGISTIUTION   OF   TITLE.  ]  ](,  | 

1.  To  t]io  incumbrances,  if  any,  entered  on  the  rcL'ister :    n,.i,,  xi\-. 

and 

2.  Unless  the  contrary  is   expressed  on  the  register,  to 

such  liabilities,  rights,  and  interests,  if  any,  as  are  by 

the  Act  declared  not  to  l)o  incumbrances, 
l)ut  free  from  all  other  estates  and  interests  whatsoever, 
including  estates  and  interests  of  Her' Majesty,   her  heirs 
and  successors.      A  transfer  for  valuable   consideration   of  r:«tato  of 
freehold  land  registered  with  a  qualified  title  (.s)  is,  when  SnaiXcr.n!" 
]-egistered,  to  have  the  same  effect  as  a  transfer  for  valuable  S.ili'h'.ili 
consideration  of  the  same  land  registered  with  an  absolute  V^^'  .''"""■ 
title,  save  that  such  transfer  is  not  to  affect  or  prejudice  the 
enforcement  of  any  right  or  interest  appearing  1  )y  the  register 
to  be  excepted.     A  transfer  for  valuable  consideration  of  EHtntc  of 
freehold  land  registered  with  a  possessory  title  (0  is  not  to  SrabhTcot"" 
aflcct  or  prejudice  the  enforcement  of  any  right  oi-  interest  freXlli"  "' 
adverse  to  or  in  derogation  of  the  title  of  the  first  registered  '-'"^  *'>*■'> 
proprietor,  and  subsisting  or  capable  of  arising  at  the  time  title?'"*"'^^ 
of  the  registration  of  such  proprietor;  but,  save  as  aforesaid. 
is  when  registered  to  have  the  same  effect  as  a  transfer  for 
valual)lc  consideration  of  the  same  land  registered  with  an 
absolute  title :  and  a  transfer  of  freehold  land  made  without  ^*"^"  "^ 

T       T  1  •  1  •  /    \    •  c  Voluntary 

valualjle  consideration  [u)  is,  so  far  as  the  transferee  is  tran-sfci-vi; 
concerned  to  be  subject  to  any  unregistered  estates,  rights,  h^.X''  " ' 
interests,  or  equities  subject  to  which  the  transferor  held 
the  same,  but,  save  as  aforesaid,  is  when  registered, 
in  all  respects,  and  in  particular  as  respects  any  regis- 
tered dealings  on  the  part  of  the  transferee,  to  have  the 
same  efiect  as  a  transfer  of  the  same  land  for  valuable 
consideration. 


The  Act  then  contains  (x)  similar  provisions  in  respect  to  luiplied 

covenants  < 

the  transfer  of  registered  leasehold  land.     On  such  transfer,  transfer  of 
unless  there  be  an  entry  on  the  register  negativing  such  impli-  ^Xitc'l ' 
cation,  there  is  to  be  implied  on  tlie  part  of  the  transferor  a 
covenant  with  the  transferee  that,  notmthstanding  anything 

(s)  Sect.  31.  («)  Sect.  33. 

,(0  Sect.  32.  {x)  Sees.  34—38. 

VOL.  II.  Q  Q 


IVrl 


AS  TO   REGISTRATION^   Of   TITLl^. 


Chap.  XIX.  In-  such  tiausferor  done,  omitted,  or  knowingly  suS'ered,  the 
rent,  covenants,  and  conditions  reserved  and  contained  by 
and  in  the  registered  lease,  and  on  the  part  of  the  lessee 
to  be  paid,  perfonued,  and  observed,  have  been  so  paid, 
pei-foi-med,  and  observed  up  to  the  date  of  the  transfer ;  and 
on  the  part  of  the  transferee  a  covenant  with  the  transferor, 
that  he,  the  transferee,  his  executors,  administrators,  or 
assigns,  -^-ill  pay,  peifoiTu,  and  obsers'e  the  rent,  covenants, 
and  conditions  by  and  in  the  registered  lease  reserved  and 
contained,  and  on  the  part  of  the  lessee  to  be  paid,  per- 
formed, and  observed,  and  will  keep  the  transferor,  his 
heirs,  executors,  and  atlministrators,  indemnilied  against  all 
actions,  suits,  expenses,  and  claims  on  accoimt  of  the  non- 
pa}-ment  of  the  said  rent  or  any  part  thereof,  or  the  breach 
of  the  said  covenants  or  conditions,  or  anv  of  them. 


Transmission 
(•a  death, 
bankruptcy, 
or  marriage. 

Repeal  and 
re-enactment 
(with  amend- 
ments) of 
37  &  38  Vict, 
c.  78.  s.  0  ; 
not  to  apply 
to  registered 
lands. 


The  Act  then  (y)  contains  provisions  for  the  transmission 
of  the  title  to  land  and  charges  therein  in  the  several  cases 
of  death  and  bankruptc}-,  as  also  on  the  marriage  of  a 
female  registered  propiietor.  It  also  (z)  repeals  Section  5 
of  the  Vendor  and  Purchaser  Act,  1874,  as  from  the  com- 
mencement of  the  Land  Transfer  Act,  except  as  to  any  tiling 
duly  done  thereunder  before  the  commencement  of  that 
Act ;  and,  instead  thereof,  it  enacts,  that  upon  the  death  of 
a  bare  trustee  intestate  as  to  any  corporeal  or  ineoi-poreal 
hereditament  of  which  such  trustee  was  seised  in  fee  simple, 
such  hereditament  shall  vest  hke  a  chattel  real  in  the  legal 
personal  representative  from  time  to  time  of  such  trustee ; 
but  the  enactment  thereby  substituted  for  the  aforesaid 
section  of  "  The  Vendor  and  Pui'chaser  Act,  1874,"  is  not  to 
apply  to  lands  registered  under  the  Lan<l  Transfer  Act. 


Effect  of  The  third  part  of  the  Act  relates  to  uni-egistered  dealings 

dTa^esTtio^.      "v\ith  registered  land  :  and  provides  (a)  that  the  registered 

proprietor   alone   shall    be   entitled   to   transfer   or   chargr- 

registered  land  Ijy  a  registered  disposition ;  but,  suljjcct  to 


(jj)  Stct.  11-47. 


(;)  Sect.  iS. 


(«)  Sect.  40. 


AS   To   liECJlSTltATION    UV   TITLK.  j  l(j3 

tlie  maintenance  of  the  estate  and  right  of  such  proprietor,    Ouq.  xix. 

any  person,  whether  the  registered  proprietor  or  not  of  any 

registered  land,  having  a  sutHcient  estate  or  ijiterest  in  such 
hmd,  may  create  estates,  rights,  interests,  and  e.piities  in  the 
same  manner  as  he  miglit  do  if  the  Land  were  not  registered ; 
and  any  pei-son  entitled  to  or  interested  in  any  unregistered 
estates,  rights,  interests,  or  eiiuities  in  registered  land  may 
protect  the  same  from  being  impaired  by  any  act  of  the 
registered  proprietor  by  entering  on  the  register  such  notices, 
cautions,  inhibitions,  or  otlier  restrictions  as  are  in  the  Act 
in  that  behalf  mentioned. 

The  registered  proprietor  alone  is  to  be  entitled  to  ti-ansfer 
a  registered  charge  by  a  registered  disposition;  but,  subject 
to  the  maintenance  of  the  right  of  such  proprietor,  un- 
logistered  interests  in  a  registered  charge  may  be  created  in 
the  same  manner  and  with  the  same  incidents,  so  far  as  the 
difterence  of  the  subject-matter  admits,  in  and  with  which 
unregistered  estates  and  interests  may  be  created  in 
rei^istered  land. 

The  Act  then  provides  (h)  for  the  registration  of  notice  of  llcgisiration 
leases  or  agreements  for  a  lease  of  registered  land  made  k-a!!^.  "^"^^ 
subsequently   to   the   last   transfer    of    the    land    on    the 
register,  where  the  term  granted  is  for  a  hfc  or  lives,  or  is 
determinable  on  a  life  or  lives,  or  exceeds  twenty-one  yeai-s, 
or  where  the  occupation  is  not  in  accordance  with  such  lease 
or  agreement,  and  for  registering  estates  in  dower  or  by  the  V.-uu.  in 
curtesy   in   registered    land,   and   contains    recpiisite    pro-  the  curtL-\\ 
visions  (c)  for  entering  cautions  against  dealings  with  such 
land  or  charge,  on  the  part  of  the  registered  jjroprietor,  r 
until  notice  has  been  serA'ed  upon  the  cautioner;  and  for  mucgUur^a ' 
issuing  orders  or  making  ((/)  entries  inhibiting  for  a  time,        * 

...  ^  -111-  ('.uitim  ftiiil 

or  until  tlic  occurrence  oi  an  event  to  be  nameil  m  such  ii,hii.iti,.in 
orders  or  entries  or  generally  until  further  order  or  entry,  ^^XtciI 
any  dealing  with  any  registered  land  or  registered  charge.      d«-'»l"'-r'. 

(b)  Sees.  50—52.  (r)  Stcs.  53— SC.  (<0  Sect.  57. 

u  ^  i 
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Power  to 
place  re.<tric 
tions  on 
re£rifstcr. 


Chap.  XIX.  An  entry  may  also  be  made  at  the  instance  of  (e)  the 
registered  proprietor  of  land,  that  no  transfer  shall  be  made 
of  or  charge  created  on  such  land,  unless  the  following 
things,  or  such  of  them  as  the  proprietor  may  determine, 
are  done ;  (that  is  to  say,) 

Unless  notice  of  any  application  for  a  transfer  or  for  the 
creation  of  a  charge  is  transmitted  by  post  to  such 
address  as  he  may  specify  to  the  registrar : 
Unless  the  consent  of  some  person  or  persons,  to  be 
named  by  such  proprietor,  is  given  to  the  transfer 
or  the  creation  of  a  charge  : 
Unless  some  such  other  matter  or  thing  is  done  as  may  be 
required  by  the  applicant  and  approved  by  the 
registrar. 


The  fourth  part  of  the  Act  contains  provisions  supple- 
mental to  the  foregoing  parts  of  the  Act :  viz.,  in  respect  to 
cautions  (/) ;  the  registration  (g)  of  crown  lands  and  lands 
belonging  to  the  duchy  of  Lancaster,  or  otherwise  vested 
in  any  public  officer  or  body  in  trust  for  the  public  service,  or 
belonging  to  the  duchy  of  Cornwall ;  and  (Ji)  as  to  the 
Of  land  below  registration  of  any  land  below  high-water  mark  at  ordinary 
mlvk!' '  spring  tides ;  and  (i)  as  to  the  registration  of  land  of  free- 

Of  lands  of       hold  tenui'e  and  also  land  of  a  tenure  other  than  freehold, 

different 
tenures. 


Caution. 

As  to  reg'istra 
tion  of  cro\\ni 
lands. 


intermixed  and  undistinguishable. 


Trustees 
may  sell  liy 
medium  of 
registiy. 


It  also  (k)  enacts  that  any  person  holding  land  on  trust 
for  sale,  and  any  trustee,  mortgagee,  or  other  person  ha\nng 
a  power  of  selling  land,  may  authorize  the  purchaser  to 
make  an  application  to  be  registered  as  first  proprietor  with 
any  title  which  a  proprietor  is  authorized  to  be  registered 
with  under  the  Act,  and  may  consent  to  the  performance  of 
the  contract  being  conditional  on  his  being  so  registered,  or 
may  himself  apply  to  be  registered  as  such  proprietor  with 
the  consent  of  the  persons  (if  any)  whose  consent  is  required 


(c)  Sees.  58—59. 
(/)  Sees.  GO— (51. 
(i/)  Sect.  65. 


(A)  Sect.  66. 
(/)  Sect.  67. 
(/•)  Sect.  68. 
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to  tlie  exorcise  by  the  applicant  of  his   trust  or  power  ol"  i  ...j.  .\i.\ 

sale ;   and  the  amount  of  all  costs,  charges,  and   expenses   

properly  incurred  by  such  person  in  oi'  about  such  applica- 
tion is  in  all  cases    to  be  ascei-tained  and  declai-ed  by  the 
Registrar,  and  to  be  deemed  to  be  costs,  charges,  and  expenses 
properly  incurred  by  such  person  in  the  execution  of  liis 
trust  or  in   pursuance  of  his  power ;  and  sucli  person  may 
retain  or  reimburse  the  same  to  himself  out  of  any  money 
coming  to  him  under  the  trust  or  power,  and  he  is  not  to  ])e 
liable  to  any  account  in  Equity  in  respect  thereof     It  also 
provides  {I)  for  the  registration  on  the  application  of  any  two  Rc','iHtmti<.ii 
or  more  persons  entitled  for  their  own  benefit,  concun-ently  owners, 
or  successively,  or  partly  in  one  mode  and  paitly  in  another, 
to  such  estates,  rights  or  interests  in  land  as  together  make 
up  such  an  estate  as  would,  if  vested  in  one  person,  entitle 
him  to  be  registered  as  proprietor  of  the  land.     It  also  (m) 
enacts  that  before  the  completion  of  the  registration  of  any  Instnuneuu 
land  in  respect  of  which  an  examination  of  title  is  required,  affectin"  the 
the  vendor  and  his  solicitor,  in  cases  where  the  applicant  is  a  V.^'^  *"  ^ 

^  '■  cu«cItiKc<l  on 

person  who  has  contracted  to  buy  such  land,  and  in  all  other  rc^nstrationji. 

cases  the  applicant  for  registration  and  his  solicitor  is,  each, 

if  re(piired  by  the  registrar,  to  make  an  affidavit  or  declaration 

that  to  the  best  of  his  knowledge  and  belief  all  deeds,  wills, 

and  instruments  of  title,  and  all  charges  and  incumbrances 

affecting  the  title  to  the  land  which  is  the  subject  of  the 

application,  and  all  facts  material  to  such  title,  have  been 

disclosed  in  the  course  of  the  investigation  of  title  made  by  the 

Registrar :  and  the  Registrar  may  require  any  person  making 

such  affidavit  or  declaration  to   state  therein  what  means 

he  has  had  of  becoming  acquainted  with  the  several  matters 

referred  to  in  this  section ;  and  if  the  Registrar  is  of  opinion 

that  any  further  or  other  evidence  is  necessary  or  desirable, 

he  may  refuse  to  complete  the  registration  mitil  such  further 

or  other  evidence  is  produced. 

It  also  empowers  {n )  the  registrar  to  enforce  production  of  Jj^j^J^J^^''^" 
any  deeds,  instruments,  or  evidences  of  title  relating  to  oi- 

(?)  Sect.  69.  ("0  Sect.  70.  (")  Sect.  71. 


IICG 
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Chap.  XIX. 

Costs  of 
application 
fur  rc'"istiv. 


Eeg'strar 
may  state 
case  for 
court  of  law 
or  direct 
issue. 


affecting  the  land,  to  the  production  of  wliicli  the  applicant , 
or  any  trustee  for  him  is  entitled,  and  states  (o)  how  the 
costs,  cliarges,  and  expenses  if  incurred  by  any  proceedings 
for  registration  of  land  are,  unless  the  parties  otherwise 
agree,  to  be  taxed  and  paid. 

Whenever  (s.  74)  upon  the  examination  of  the  title  to 
any  land  the  registrar  entertains  a  doubt  as  to  any  matter 
of  law  or  fact  arising  upon  such  title,  he  may,  upon  the 
application  of  any  party  interested  in  such  land,  refer  a  case 
for  the  opinion  of  any  of  Her  Majesty's  superior  courts,  with 
power  for  the  court  to  direct  an  issue  to  be  tried  before  any 
j\ny  for  the  purpose  of  determining  any  fact ;  the  registrar 
may  also  name  the  parties  to  such  case,  and  the  manner  in 
which  the  proceedings  in  relation  thereto  are  to  be  brought 
before  the  court  to  which  such  case  is  referred. 


opinion  of 
court  or  de- 
cision of 
jury,  how  far 
conclusive. 

In  case  of 

incapacitated 

persons. 


The  opinion  (s.  75)  of  any  court  to  whom  any  case  is 
referred  by  the  registrar  is  to  be  conclusive  on  all  the  parties 
to  such  case,  unless  the  court  before  whom  such  case  is 
heard  permits  an  appeal  to  be  had;  and  there  are  provisions 
(ss.  76  and  77)  for  binding  either  absolutely,  or  only  to  any 
specified  extent,  the  interests  of  persons  unascertained  or 
not  sid  juris. 


The  Act  then  (ss.  78,  79,  80,  and  81)  provides  for  cases 
where  any  land  certificate  or  office  copy  of  a  registered 
lease  or  certificate  of  charge  is  lost,  mislaid,  or  destroyed,  and 
makes  these  documents  'prima  facie  evidence  of  the  several 
matters  therein  contained ;  and  theii'  deposit  equivalent  to 
a  deposit  of  the  title  deeds  of  the  land. 


Registry  of 
advowsons 
and  other 
special 
heredita- 
ments. 


It  then  (s.  82)  authorizes  the  registration  of  any 
advowson,  rent,  tithes  impropriate,  or  other  incorporeal 
hereditament  of  freehold  tenure,  enjoyed  in  gross,  and  of  any 
mines  or  minerals  where  the  same  have  been  severed  from 
the  land,  and  of  any  fee  farm  grant,  or  other  grant,  reserving 


{o)  Sect.  73. 


AS   TO    RF.OTSTRATION   oy   TITLE.  Hi, 7 

rents  or  RorviccB  to  Avliicli  tlir  ice  .-iniple  cstatu  in  any  frochol.l     CU|..  XlX. 
land  al)oiit  to  bo  registered  or  registered  [Qa.  rc-registcred] 
may  be  subject. 

The  Act  then  provides  (s.  83),  among  other  matters,  tliat  N"  tm.u 
there  shall  not  be  entered  on  the  register  or  be  receivable  ^^'^"•^^"■^^^ 
by  the  registrar,  any  notice  of  any  tiust.  implied,  express, 
or  constnictive ;  that  no  person  shall  be  registered  as  pw)- 
prietor  of  any  undivided  share  in  any  land  or  chai'ge,  and 
that  a  number  of  persons  exceeding  the  prescribed  number 
shall  not  be  registered  as  proprietors  of  the  same  land  oi- 
charge:  where  land  is  registered  in  the  names  of  husband 
and  wife  as  co-proprietors,  no  registered  disposition  of  such 
land  is  to  take  place  until  the  wife,  if  alive,  has  burn 
examined  in  the  prescribed  manner  and  has  assented  to 
such  disposition  after  full  explanation  of  her  rights  in  the 
land  and  of  the  efiect  of  the  proposed  disposition  ;  and — a 
very  important  provision,  and  in  which  the  present  Act 
differs  from  its  predecessors — that  registered  land  shall  bo 
described  in  such  manner  as  the  registrar  thinks  best 
calculated  to  secure  accuracy,  but  that  such  description  is 
not  to  be  conclusive  as  to  the  houndorks  or  cedent  of  the 
reo'istered  land. 

It  also  enables  (s.  84)  a  pr(»prietor  to  register  his  land  Aimexatjon 
either   in   the   first    instance,  or  on  a  subsequent  transfer  J'„  J!^.'Ji.su.I^xl 
thereof  to  a  purchaser  for  valuable  consideration,  sul»ject  to  l-'''"^- 
a  condition  that  such  land  or  any  specified  portion  thereof 
is  not  to  be  built  on,  or  is  to  be  or  not  to  be  used  in  a 
particidar  manner,  or  any  other  condition  running  with  or 
capal  )lc  of  being  legally  annexed  to  land. 

All  the  provisions  (s.  85)  of  the  Trustee  Act,  1850,  an<l  of  r.op.su-ml 

J-  ^  '  ,        l.aiulH  t«>  l>o 

any  amending  Act,  are  to  appl}'  to  land  and  charges  regis-  wit!»iii  the 
tered  under  the  Land  Transfer  Act,  but  this  eiiactment  is  jgj^^^ 
not  to  prejudice  the  applicability  to  such  land  and  charges 
of  any  provisions  of  such  Acts  relating  to  land  or  choses  in 
action, 
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Chap.  XIX. 

Provision  as 
to  man-led 
women. 


Power  of 
court  in  suit 
for  specific 
perform- 
ance. 


Establish- 
ment of 
adverse  title 
to  land. 


Certain 
fraudulent 
acts  declared 
to  be  mis- 
demeanours. 
False  decla- 
rations. 


The  Act  then  contains  provisions  (ss.  87  and  88)  for  the 
separate  examination  of  married  women,  other  than  those 
entitled  for  their  separate  use  and  not  restrained  from 
anticipation,  and  for  the  appointment  of  guardians  for 
infants  and  lunatics  ;  and  (s.  89,  et  seq.)  as  to  notices ;  and 
provides  (s.  92)  that  a  purchaser  for  valuable  consideration 
shall  not  be  affected  by  the  omission  to  send  any  notice  by 
the  Act  directed  to  be  given,  or  by  the  non-receipt  thereof 

The  Act  (s.  93,  et  scq.)  then  enables  the  Court  having 
cognizance  of  any  suit  instituted  for  the  specific  performance 
of  a  contract  relating  to  registered  land,  or  a  registered 
charge,  to  compel  the  appearance  and  bind  the  interests  of 
parties  who  have  registered  estates  or  rights  in  such  land  or 
charge,  or  have  entered  up  notices,  cautions,  or  inhibitions 
against  the  same ;  and  provides  (s.  95)  for  the  rectification 
of  the  register  when  such  rectification  is  required  in  con- 
sequence of  any  court  of  competent  jurisdiction  having 
decided  that  any  person  is  entitled  to  any  estate,  right,  or 
interest  in  or  to  any  registered  land  or  charge :  but  it  con- 
tains no  provision  for  the  removal  of  registered  land  from 
the  register. 

The  Act  then,  as  regards  fraud  (s.  98,  et  seq.)  pro^^.dcs  that, 
subject  to  the  provisions  therein  contained  with  respect  to 
registered  dispositions  for  valuable  consideration,  any  dis- 
position of  land  or  of  a  charge  on  land,  which  if  unregistered 
would  be  fraudulent  and  void,  shall,  notwithstanding'  reais- 
tration,  be  fraudulent  and  void  in  like  manner;  and  it 
declares  the  fraudulent  suppression  of  documents  or  facts, 
and  other  fraudulent  acts  therein  referred  to,  and  the 
making  of  false  declarations  and  afiidavits,  to  be  mis- 
demeanours, punishable  by  fine  and  imprisonment;  but 
without  prejudice  to  the  civil  remedy  of  the  aggrieved 
party;  and  with  a  saving  of  the  obligation  to  make  dis- 
covery in  civil  proceedings. 

Part  y.  of  the  Act  (s.  lOG)  constitutes  a  new  office  in 
London  to  be  called  the  Office  of  Land  Registry,  the 
business  of  which  is  to  be  conducted  by  a  registrar,  assistant 
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registrars,  and  inici'ior  oiHccrs ;  whose  duties  are  to  lie  sub-  (•!,.■.  vi\ 
joct  to  regulations  to  be  promulgated  by  the  Lord  Chancellor. 
The  general  conduct  of  the  business  of  registration  is  to  bo 
under  the  control  of  the  registrar  (s.  108) ;  who  is  em- 
powered to  summon  witnesses,  and  compel  tlie  pro<luction 
of  documents,  and  to  impose  a  line  in  case  of  nun  compliance 
(ss.  lOy,  110). 

It  empowers  (s.  Ill)  the  Lord  Chancellor,  wit! i  tlie  ad\ice  i'..«vr..f 
and  assistance  of  the  registrar,  from  time  to  time  to  make,  and  ^.l\l,r  t,, 
when  made  to  rescind,  amiul,  or  add  to,  general  rules  in  |."*^^  t't-nc-rai 
respect  of  all  or  any  of  the  various  matters  therein  specilied, 
and  any  other  matter  or  thing  in  respect  of  which  it  may 
be  expedient  to  make  rules  for  the  puiposc  of  carrying  the 
Act  into  execution ;  and  such  rules  are  to  be   of  the  sanie 
force  as  if  enacted  in  the  Act. 

It  then  (s.  112)  empowers  the  Lord  Chancellor,  with  the  rrimii.U 

.1.11  which 

concurrence  of  the  Commissioners  of  the  Treasury,  to  make,  fecn  .kur- 
and  when  made  revoke,  alter,  or  add  to,  rules  wdth  respect  """"■■ 
to  the  amount  of  fees  payable  under  the  Act,  regard  being 
had  to  the  following  matters  : — (1)  In  the  case  of  the  regis- 
tration of  land,  or  of  any  transfer  of  land  on  the  occasion  of 
a  ,sale, — to  the  value  of  the  land  as  determined  by  the 
amount  of  purchase  money;  and  (2)  in  the  case  of  the 
registration  of  land,  or  of  any  transfer  of  lan<l  not  upon  a 
j^ale, — to  the  value  of  the  land,  to  be  ascertained  in  such 
manner  as  may  be  prescribed ;  and  (3)  in  the  case  of  regis- 
tration of  a  charge  or  of  any  transfer  of  a  charge— to  the 
amount  of  such  charge ;  and  lays  do^^^l  rules  which  arc  to 
be  observed  with  respect  to  the  fees  payable  in  pursuance  >[,kU-  of 

taking  foea. 

of  the  Act. 

It  then  (s.  114,  d  seq.)  provides  that  for  tlie  pui-poscs  of  f^;*j;i';i';;^^.^ 
the  Act,  "  the  court "  shall  mean  the  Coui-t  of  Cliancery  or  uf  the  tx.urt. 
the  county  court,  according  as  the  one  or  other  of  such 
courts  may  be  prescribed  by  the  general  rules  made  for 
carrying  into  effect  the  Act:  it  gives  the  county  court,  in 
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Chap.  XIX.  cases  where  it  lias  jurisdiction  under  the  Act,  all  the  powers 
of  the  Court  of  Chancery,  exercisable  either  in  open  court  or 
in  chambers  ;  it  empowers  the  Lord  Chancellor  to  assign  the 
duties  vested  in  the  Coiu't  of  Chancery  in  relation  to  matters 
inider  the  Act  to  any  particular  judge  or  judges  of  that 
court ;  and  gives  right  of  appeal  from  any  order  of  a  j  udgo 
of  a  county  court  to  the  Court  of  Chancer}^ ;  and  from  any 
order  made  under  the  Act  by  the  Court  of  Chancery  other- 
wise than  on  appeal  from  a  count}^  court,  in  the  manner  and 
with  the  incidents  in  and  with  which  orders  made  by  the 
Court  of  Chancery  on  cases  within  the  ordinary  jurisdiction 
of  such  court  may  be  appealed  from. 


Power  to 
form  district 
registries 
by  general 
orders. 


Repeal  of  the 
7th  section 
of  V.  &  P. 
Act,  1874. 


The  Act  then  (s.  118)  empowers  the  Lord  Chancellor, 
with  the  concurrence  of  the  Commissioners  of  Her  Majesty's 
Treasury,  to  have  power  by  general  orders  to  create 
district  registries  for  the  purposes  of  registration  of  land 
within  the  defined  districts  respectively,  and  to  alter  such 
districts,  and  to  give  and  make  consequential  directions  and 
appointments  ;  and  contains  (s.  123,  ct  scq.)  provisions  with 
reference  to  the  staff  of  the  existing  Land  Registry  Office  to 
the  new  office,  and  for  the  possible  re-registry  under  the  Act 
of  estates  already  registered  under  the  Act  of  18G2;  it 
provides  (s.  127)  for  the  exemption  of  land  once  registered 
under  the  Act  from  the  operation  of  the  Middlesex  and 
other  local  registry  Acts;  and  by  s.  129,  wliich  may  be 
considered,  to  be  not  the  least  useful  clause  of  the  statute,  it 
repeals  the  seventh  section  of  the  Vendor  and  Purchaser 
Act,  1874',  as  from  the  date  at  which  that  Act  came  into 
operation,  except  as  to  anything  duly  done  thereunder 
before  the  commencement  of  the  Land  Tiansfer  Act. 


8uch  are  the  main  provisions  of  an  Act  which  will  pro- 
bably achieve  a  success  greater  than  that  achieved  by  its 
predecessors ;  but  less  than  that  which  would  be  commen- 
surate with  the  ability  and  labour  with  which  it  has  been 
framed. 
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CHAPTER  XX.  fin,. w-.^ 

AS  TO  Till':  ro'.vi^u  of  tiih  court  to  skij.  under  nKcr.N'T 

STATUTES. 

1.  TliG  Leases  and  Sales  of  Settled  Ed(dei^  Art. 

2.  Tlte  Confirmation  of  Sales  Act. 

3.  The  Part'dion  Act,  18GS. 

(1.)  It  remains  to  consider  how  far  tlic  ordinary  relative        ^''^^-  ^• 
rights  and  liabilities  of  vendor  and  purchaser  are  varied  or  ThoLejwef*aiul 
affected  by  the  circumstance  of  the  sale  being  made  under  Ehuich  Act. 
the  decree  of  the  Court  of  Cliancery ;  Ijut  1  )efore  doing  so, 
it  will  be  convenient  to  notice  here  several  moilern  statutes, 
by  which  the  jurisdiction  of  the  Court  to  ordri-  n   ^mIi^  of 
real  estate  has  been  greatly  enlarged, 

•  By  the  11th  section  of  the  "Leases  and  Sales  of  Settled  ![j"t;,';|riTc^ 
Estates  Act "  (a),  the  Court  is  empowered,  so  far  as  relates  «ai^--  "f  «<-tUwl 
to  estates  in  England,  "  if  it  shall  deem  it  proper  and  con- 
sistent with  a  due  regard  for  the  interests  of  all  partii-s 
entitled  under  the  settlement,  and  subject  to  the  provisions 
and  restrictions  in  the  Act  contained,  from  time  to  time  to 
authorize  a  sale  of  the  whole  or  any  parts  of  any  settled 
estates,  or  of  any  timber  (not  being  ornamental  timber) 
growing  thereon."      Where  the  land  is  sold  for  building 
pvirposcs,  a  fee-farm  rent  may  be  reserved  as  tlie  considera- 
tion (])) ;  and  minerals  may  Ijc  excepted  and  the  right  of  ^^^^^^ 
working  them  maybe  reserved,  the  purchaser  of  the  land  mini-ralu ; 
being  liable  to  enter  into  any  covenant,  or  to  submit  to  any 

(«)  19  &  20  Yict.  c.  120  ;  and  see       c.  77  ;  aiul  27  &  2S  Vict,  c,  •!.'.. 
the  Ameiicbnent  Acts,  21  &  22  Vict.  (b)  Sect.  12. 
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Chap.  XX. 
Sect.  1. 


restrictions  which  the  Court  may  deem  advisable  (c).  It 
has  been  held  that  a  sale  of  minerals  apart  from  the  surface 
may  be  made  under  these  sections  (d) ;  and  in  such  a  case 
a  rent-charge  may,  it  seems,  be  reserved  in  respect  of  the 
surface  from  time  to  time  damaged  by  the  workings  (e). 


and  authorize  The  Coui't  may,  on  any  sale  under  the  Act,  direct  that 
part  of  settled  ^W  V^^^^  "^^  ^^^®  Settled  estates  shall  be  laid  out  for  streets, 
est^efor  roads,  paths,  squares,  gardens,  sewers,  &c.,' either  to  be 
dedicated  to  the  public  or  not ;  and  may  direct  that  the 
parts  so  laid  out  shall  remain  vested  in  the  trustees  of  the 
settlement,  or  be  conveyed  to  other  trustees  for  securing  the 
continued  appropriation  thereof  (/).  Unless  the  roads  are 
beneficial  to  the  property  in  its  existing  condition,  or  there 
is  an  intention  of  immediately  using  it  for  building  pur- 
poses, the  Court  Avill  not  make  any  order  under  this 
section  (ry) ;  nor  will  it  sanction  the  sale  of  part  of  the 
estate  in  order  that  the  proceeds  may  be  applied  in  laying 
out  roads  over  other  portions,  and  in  thus  rendering  them 
available  for  building  purposes  (h) ;  but  it  wiU  authorize 
buildino-  leases  on  the  terms  of  the  lessees  making  the 
roads  (i). 


What  is  a  For   the   purposes   of  the    Act,  the  word  "  settlement " 

anda"™ettled  signifies  any  Act  of  Parliament,  deed,  &c.,  will,  or  other 

!^*^*A  1^*^^"^  instrument,  or    any  number   of   such    instruments,  under 

which  any  hereditaments  of  whatever  tenure,  or  any  estates 

or  interests  therein,  stand  limited  to,  or  in  trust  for,  any 


(c)  Sect.  13. 

((/)  Re  Law,  7  Jur.  N.  S.  511  ;  Re 
Mall  in,  3  Giff,  126.  Until  the  25  & 
26  Vict.  c.  108  (vide  infrd)  thi.s  coidd 
not  be  effected  under  an  ordinary 
power  of  sale. 

(e)  Re  MihmnVs  Estate,  L.  R.  6  Iv^. 
248. 

(/)  Sect.  14 ;  and  see  sect.  15 
as  to  how  the  conveyance  is  to  be 
executed. 

(,y)  Re  Hurle's  Settled  Estates,  2  H. 
&  M.  196. 


(/()  Re  Chamlers'  Settled  Estates,  28 
Beav.  653  ;  Re  Ilurle's  Settled  Estates, 
ubi  siqmi. 

(i)  Re  '  Chamlers'  Settled  Estates, 
nhi  svprct.  And  as  to  the  power  of 
the  Court  to  aiithoiize  leases  of  settled 
estates,  see  sects.  2 — 10  ;  and  sects. 
2  -5  of  the  21  &  22  Vict.  c.  77.  A  lease 
granted  under  the  Act  need  not  now 
be  settled  in  Chambers  ;  see  27  &  28 
Vict.  c.  45,  s.  1  ;  and  for  cases  under 
these  provisions,  see  Morgan,  239,  ct 
seq. 
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persons,  by  way  of  succession,  inclihliu-  luiy  such  instni-  ciu,..  XX. 
mcnts  affecting  the  estates  of  any  one  or  more  of  such  ^  ^' 
persons  exclusively;  and  the  term  "settled  estates"  is 
defined  as  "  all  hereditaments  of  any  tenure,  and  all  estates 
or  interests  in  any  such  hereditaments,  Avhich  an^  tin-  suhject 
of  a  settlement"  (/•) :  an<]  in  dctoiinining-  what  ai-e  "settled 
estates  "  within  the  Act,  the  Court,  under  a  later  enactment, 
is  to  be  governed  by  the  state  of  facts,  and  by  the  trusts  or 
limitations  of  the  settlement,  at  the  time  of  the  said  settle- 
ment taking  effect  (l).  Where  an  estate  was  devised  t(i  A. 
for  life,  with  remainder  to  A.'s  children  equally  at  twenty- 
one,  and  some  of  the  children  had  attained  twenty-two  (two 
of  them  having  resettled  their  shares),  and  tlie  others  were 
still  infants,  it  was  held,  after  the  death  of  A.,  tliat  this  was 
a  settled  estate  within  the  meaning  of  the  Act ;  and,  on  the 
parties  absolutely  entitled  joining  in  the  petition,  a  sale  was 
directed  (m) ;  and  it  was  also  held  that  a  clause  of  survivor- 
ship and  accruer  contained  in  the  wall  was  a  limitation  "  by 
way  of  succession"  (n);  but  this  was  considered  doubtful 
by  the  Lords  Justices  in  a  previous  case  (o).  The  fact  of 
the  settlement  containing  a  trust  for  sale,  and  of  the  tmsts 
being  declared  merely  of  the  sale  proceeds,  does  not  prevent 
the  estate  being  considered  as  "settled"  within  the  meaning 
of  the  Act  {'j)). 

An  order  for  the  sale  of  a  settled  estate  may  be  obtained  prik-rfur  sale, 

•^  how  olitainwl 

1111(1  liy  wliDin. 

(k)  See  sect.  1  ;  and  see  21  &  22  Burdin's  Will,  5  Jiir.  N.  S.  1378. 
Vict.  c.  77,  s.  1,  which  extends  the  (m)  He   Goodwins    Settled   Estates 

meaning  of    the  word  "  settlement "  ubi  supra. 
and  "  settled  estates  "  so  as  to  include  (n)  Ibid. 

estates  or  interests  in  remainder  or  (o)  ./?«  Burdin's  Will,  5  Jur.  N.  S. 

reversion  not  disposed  of  by  the  settle-  1378  ;  but  see  JRc  Clark,  L.  W.  1  Ch. 

ment,  and  reverting  to  a  settlor,  or  Ap.   292  ;    and  see  and   conaidor  lie 

descending  to  the  heir  of  a  testator.  Shephcard's  Settled  Estate,!,.  R.  8  Ei|. 

\J)  See  27  &  28  Vict.   c.  45,  s.  3.  571,  in  which  case  the   fact  of  the 

And  see,  before  the  Amendment  Act,  estate   not  being  limited  by  way  of 

He  Goodwin's  Settled  Estates,  3  Giff.  succession  appears  to  have  becu  over- 

620  ;    8  Jur.  N.  S.  1170,  where  the  looked. 

state  of  facts  existmg  at  the  date  of  (j))  See  Be  Greene,  10  Jur.  N.  S. 

the  settlement  was  considered  to  be  1098;  Be  Laiiiy's  Settled  EstiUcSfl^.M. 

the  test.     See  too,  Be  Birtles  Settled  1  Eq.  416  ;  Cullett  \:  CUlctl,  E.  11.  2 

Edates,  11  W.  Tv,  730.     But  see  Be  y^[.  2i»:3. 
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Chap.  XX.     upon  tlic  application  by  petition  of  any  person  entitled  to 

L.! the  possession  or  to  the  receipt  of  the  rents  and  prolits  for 

a  term  of  years  determinable  on  his  death,  or  for  an  estate 
for  life  (which  has  been  held  to  include  an  estate  durante 
vidiiitate  (q),  or  any  greater  estate  (r) :  but  where  there  is 
a  tenant  in  tail  under  the  settlement  in  existence  and  of 
full  age,  such  tenant  in  tail,  or  if  there  is  more  than  one, 
then  the  first  of  such  tenants  in  tail,  and  all  persons  in 
existence  having  any  beneficial  estate  or  interest  under  the 
settlement  prior  to  such  tenant  in  tail,  and  all  trustees 
having  any  estate  or  interest  on  behalf  of  any  unborn 
child  prior  to  the  estate  of  such  tenant  in  tail,  must,  subject 
to  the  qualification  mentioned  below,  either  concur  in,  or 
consent  to,  the  application :  and,  in  every  other  case,  there 
must,  as  a  general  rule,  be  either  the  concurrence  or  consent 
of  all  persons  in  existence  having  any  beneficial  estate  er 
interest  under  the  settlement,  and  of  all  trustees  having 
any  estate  or  interest  on  behalf  of  any  imborn  child  («). 
The  Court  may,  however,  dispense  Avith  such  concurrence 
t)r  consent ;  in  which  case  the  order,  unless  made  under  the 
extended  powers  of  the  37  &  38  Yict.  c.  33,  which  we  shall 
presently  notice,  will  be  made  without  prejudice  to  the 
rights  and  interests  of  non-consentiug  parties  (^) ;  and 
notice  of  any  application  under  the  Act  is  to  be  served  on 
all  trustees  who  are  seised  or  possessed  of  any  estate  in 
trust  for  any  person  whose  consent  or  concurrence  to  or  in 
the  application  is  required  by  the  Act,  and  on  any  otlier 
parties  who,  in  the  opinion  of  the  Court,  ought  to  be  so 
served,  unless  the  Court  shall  think  fit  to  dispense  with 
such  notice  (i'.).  It  has  been  held  under  these  sections,  that 
although  trustees,  without  any  power  of  sale,  can  only 
consent  on  behalf  of  unborn  children,  yet  if  they  have 
Fiuch  a  power,  and  concur  in  the  application,  their  cestuis 
que  trust  will  be  bound  (*■) ;  so  also  if  they  arc  competent 

(q)  WilUams  V.  WlUiams,  9.  W.  W.  [t)  Sect.  IS. 

888  ;  where,  hoAvever,  the  parties  en-  (^O  Sect.  19, 

titled  in  remaimler  joined.  {x)  Grey  v.  Jcalclns,  20  Bcav.  351  ; 

(/•)  Sect.  16.  He  Potts,  15  W.  R.  29. 

(s)  Sect.  17. 
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to  receive  and  give  a  valid  <liscliarg(^  lor  tlie  purchase-  CH..  XX. 
money  (//).  As  a  general  rule,  lunvevor,  all  the  partioH  _^  '' 
beneficially  interested — including,  it  has  been  held,  even 
persons  claiuiing  under  the  trusts  of  a  term  for  raisiii" 
portions  (z) — must  concur  in  the  application  (rt) ;  and  sluniM 
any  of  them,  except  perliaps  from  mere  caprice,  refuse  to  du 
so,  no  order  will  bo  made  (/>) ;  but  the  Court,  it  seems,  lias 
no  power  to  appoint  a  guardian  to  consent  on  behalf  of  a 
person  of  imsomid  mind,  not  so  found  by  in(|uisition  (c-). 

The  Court,  however, has  under  the  principal  Act  dispensed   ( •■uKumn.o 

with  the  concurrence  of  a  lunatic,  not  found  so  by  incjuisitiou,  p:irlf^'rwii7ii 

Avhere  he  had  a  present  right  to  a  definite  amiual  charirc  out  '''■*i;"-»'--^l 

.  .  .        with, 

of  the  estate  (d) ;  so,  also,  with  the  concurrence  of  a  married 

woman,  whose    interest    was    remote    and    protected    )»y 

trustees  (e).      In  one  case,  where  there  was  no  tenant  in 

tail  in  existence  of   full    ago,  and  there  were    numerous 

pecuniary  legatees,  an  order  was  made  subject  to,  and  so  as 

not  to  affect,  their  rights  and  interests  under  the  will  (J'). 

As  a  general  rule,  a  copy  of  the  petition,  and  not  merely  a 

notice  of  the  intended  application,  is  served  on  all  parties 

Avhose  consent  or  concurrence  is  required,  without  taking 

the  directions  of  the  Court  upon  the  sulyect  {<j). 

The  power  of  the  Court  to  dispense  with  the  concurrence   i»„wortoiUs. 
or  consent   of  parties   interested,  and   to  proceed   in  tlicir  l.',";'„j^!„''J„' 
absence,  has  been   enlarged    by  the  37  &  3S  \'ict.  c.  33,  j;;;;!^^^ '^IJ^^ 
which  provides  that  where  under  the  principal  Act,  the 
concurrence  or  consent  of  any  person  in  or  to  any  future 

(l/)  E)jrc  V.  Saunders,  4  Jur.  X.  S.  oiJci-  appears  to  have  been  made  j>cr 

830.  inmriam. 

(i)  lie  Bour/Jdon,  12  W.U.  5  i.  (d)  Be  TuvhntCs  Ednk,   2  X.  11. 

[a)  Grey  v.  Jenkins,  vll  su2)rd,  158. 

(i)  See  Re  Ilurlcs  Settled  Estates,  2  (e)    Re    Lord    dc    Tahky's    Sdthd 

H.  &  M.   196,  202  :  Re  Iluiddnson,  Estates,  11  W.  E.  930'. 

11  W.  R.  473  ;  Re  Merry's  Estate,  15  {f)Ee  Parry's  Win,  31  Beav.  4G2, 

W  R  307.  where    a    lease   was   ordercil    to    bo 

(c)  Re  Clowjli's  Estate,  L.  R.  15  Eq.  granted  ;    and  see  Re  Lcyjc'a  SdUcd 

284  ;    and    sec    contrcl    Re    Venna's  Estates,  4  W.  R.  20. 

Estate,  L.  R.   0  E^i-  219,  where  the  (y)  See  Dan.  Ch.  I'r.  p.  ISOl. 
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application  is  required  and  sliall  not  have  been  obtained, 
notice  is  to  bo  given  to  him  in  such  manner  as  the  Court 
shall  direct,  requiring  him  to  notify  within  a  time  to  be 
specified  in  the  notice  whether  he  assents  to  or  dissents 
from  the  application,  or  submits  his  rights  and  interests  to 
be  dealt  with  by  the  Court ;  and  if  he  fail  to  do  so,  he  is  to 
be  deemed  to  have  made  such  submission  (h).  Under  this 
provision  the  Court  has  directed  notice  of  an  intended 
application  to  he  served  on  a  person  of  unsound  mind,  not 
so  found  by  inquisition  (i).  And  an  order  under  the  prin- 
cipal Act  may  now  be  made,  notwithstanding  that  the 
concurrence  or  consent  of  any  person  whose  concurrence  or 
consent  is  required  has  not  Ijeen  obtained  or  has  been 
refused:  but  the  Court  in  dealing  with  the  apj)lication  is 
to  have  regard  to  the  number  of  the  parties  wdio  concur  in 
or  consent  to  it,  and  who  dissent  from  it,  or  submit  their 
rights  and  interests  to  be  dealt  with  by  the  Court  (/.). 


Mode  of 
procedure 
under  the 
Acts. 


In  simple  cases,  the  mode  of  proceeding  under  the  Acts  is 
shortly  as  follows : — After  the  petition  has  lieen  presented, 
the  direction  of  the  Judge  is  obtained,  ex  2W/)ie  in  chambers, 
as  to  what  notices  of  the  application  are  to  be  advertised  (I). 
Especial  care  must  be  taken  in  framing  the  advertisement 
(which  is  not,  as  in  other  cases,  settled  by  the  chief  clerk) 
that  the  heading  of  the  notice  corresponds  exactly  with  the 
title  of  the  petition,  setting  out  the  name,  address,  and 
description  of  the  petitioner,  and  a  jDlace  of  service  as 
required  by  the  General  Orders  (771).  A  trifling  irregularity 
has  in  one  or  two  cases  been  overlooked  (n) ;  but,  as  a 
general  rule,  if  there  has  been  any  want  of  strict  compliance 
with  the  General  Orders,  the  notices  nuist  be  reissued  (0). 


(A)  Sect.  2. 

(0  Be  Crahtrec's  Settled  Estedes,  L.  E. 
10  Ch.  Ap.  201. 

(/.•)  Sect  3. 

(7)  The  London  Gazette  and  two 
local  papers  are  generally  selected, 
and  the  advertisement  is  inserted 
once  in  each  for  three  successive 
weeks ;    See  Brov:iie   v.   rennrfather, 


4  N.  E.  221. 

(m)  Cons.  Ord.  XLI.  r.  14. 

{a)  Re  Burley's  Estate,  V.-C.  S.,  25 
May,  1868  ;  Be  Nime't  Estate,  V.-C. 
M.,  15  March,  1867.  See  too  Be 
Wliiteley's  Settled  Estates,  L.  E.  8  Eq. 
574,  where  the  omission  was  serious, 

(o)  Be  Balcman's  Settled  Estates,  I'd 
W.  E.  51:1,  L.  ,J.  J. 
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So  also  if,  after  advertisement,  tlic  petition  is  aiiu^n.l.-d  l.y  v\^^^.  xx. 
the  introduction  of  new  facts,  or  fresli  parties,  so  as  to  Ijc  __  ^''*'^'  ' 
in  substance,  a  diflx;rent  application  (i>).  Tlie  pctiti<.)n  is 
not  to  be  set  down  for  hearing'  until  after  the  expiration  (jf 
three  weeks  from  the  publication  of  the  last  of  the  adver- 
tisements (q) ;  and  this  rule  is  most  stringently  observed  (r). 
Any  motion  for  leave  to  be  heard  on  the  petition  shoidd  be 
made  ex  jxirte,  Avithin  seven  clear  days  after  the  publication 
of  the  advertisement  which  may  be  last  inserted  in  the 
newspaper,  but  not  later,  except  by  special  leave  of  the 
Court ;  and  the  order  made  on  the  motion  is  to  be  served 
on  the  petitioner  within  four  days  after  the  making  tlierc- 
of  (s). 

On  the  hearing  of  the  petition,  the  Court  re(piires  sati.s-  What  evi- 
factory  proof  as  to  there  having  been  no  previous  applica-  r^i'^irL.!!. 
tion  to  Parliament  which  has  been  rejected  or  reported 
against  {t);  and  also  as  to  the  parties  interested  in  the 
estate  whose  consent  is  necessary  under  the  Act,  and  the 
circumstances  which  render  the  proposed  sale  proper  and 
expedient  (u).  Occasionally,  the  petition  is  adjourned  into 
chambers  for  further  examination  of  the  evidence ;  but,  as 
a  general  rule,  the  order  is  made  in  Court  at  the  hearing. 
Notice  of  the  order  must  be  endorsed  on  the  settlement,  or 
otherwise  recorded  as  the  Court  directs  {x) ;  and  the  order 
must  itself  specify  the  document  or  documents  on  which 
the  notice  is  to  be  endorsed  {y).  The  proceedings  on  a  sale 
under  the  order  are  the  same  as  under  a  decree  in  a  suit  (c). 

All  money  received  on  any  sale  effected  under  the  autho-  Ai'i.Hcati-.n  of 

sale  moucYS. 

rity  of  the  Act  may,  if  the  Court  shall  think  fit,  be  paid  to 
any  trustees  of  whom  it  shall  approve,  or  into  Court  to  the 

{p)  Re  Bunhury,  11  Jiir.  N.  S.  27,  Merry's  Settled  Estates,  14  W.  K.  GO',. 

L.  C.  (0  See  sect.  21. 

(q)  Cons.  Ord.  XLI.  r.  20.  (»)  Cons.  Orel.  XLL  r.  22  ;  .ind  f-r 

(r)   lie  Manhi''s  Settled  Estates,   3  form  of  affidavit,  see  Dan.  Cli.  Fonns. 

Gif.    126  ;  Re  Blale's  Settled  Estates,  {x)  See  sect.  22. 

W.  R.  539  ;  but  see  Re  Adam,  6  (y)  Cons.  Ord.  XLL  r.  24. 

L.  T.  N.  S.  604.  (:)    As   to  wliich   vkk   in/n),   Ch. 

(s)  See  Cons.  Oid.  XLI.  r.  17;    Re  XXL 

VOL.  ir.  n  R 
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Chap.  XX.  credit  of  tlic  applicant  in  the  matter  of  the  Act ;  and,  in 
^^'^^'  ^'  cither  case,  is  to  be  applied  in  the  purchase  or  redemption 
of  the  land-tax,  or  the  discharge  or  redemption  of  any 
incumbrance  affecting  the  hereditaments  in  respect  of  which 
such  money  was  paid,  or  affecting  any  other  hereditaments, 
subject  to  the  same  uses  or  trusts ;  or  in  the  purchase  of 
other  hereditaments  to  be  settled  in  the  same  manner  as 
the  hereditaments,  in  respect  of  which  the  money  was 
paid ;  or  in  the  payment  to  any  person  becoming  absolutely 
entitled  (a) ;  and  it  would  seem  that  in  a  proper  case  the 
Court  wnll  sanction  the  money  being  applied  in  the  erection 
of  new  buildings  on  the  settled  property  (b) ;  but  not,  it  w^ould 
seem,  in  reinstating  buildings  wdiich  have  been  destroyed, 
or  in  repairs  or  permanent  improvements  not  involving  the 
erection  of  new  buildings  (c).  Until  the  money  can  be 
applied  to  any  one  of  such  purposes,  it  is  to  be  invested  in 
Exchequer  Bills  or  Consols,  the  interest  and  dividends  of 
which  are  to  be  paid  to  the  person  who  would  have  been 
entitled  to  the  rents  and  profits  of  the  land,  if  the  money 
had  been  invested  in  the  purchase  of  land  (c?).  Trustees, 
to  whom  the  money  is  ordered  to  be  paid,  may  apply  it 
as  directed  by  the  Act,  without  the  necessity  of  any  appli- 
cation to  the  Court  (e).  And  if  there  are  no  existing 
trustees,  the  Court  will,  it  seems,  appoint  new  trustees  for 
the  purposes  of  the  Act  (/).  In  one  case  wdiere  lands 
which  w^ere  settled  for  the  separate  use  of  a  married  woman 
for  her  life  without  power  of  anticipation,  and  after  her 
death  upon  trust  for  sale,  were  sold  during  her  lifetime 
under  the  Act,  the  proceeds  of  sale  w^ere  ordered  to  be  paid 

(ft)  Sect.  23.  that  the  Court  has  no  power  to  direct 

(i)    Re    Newman's  Settled    Estates,  an   interim   investment    of   the    sale 

L.  R.  9  Ch.  Ap^  681  ;  following  the  moneys  in  any  of  the  other  funds  and 

analogous  provisions  in  the  L.  C.  C.  securities   in   which    cash   under   the 

Act,  8  Vict.  c.  18,  s.  69,  siqmi,  p.  664 ;  control  of  the  Court  may  be  invested, 

and  see  Drale\.  Trefitsis,'L.  R.  10  Ch.  But   see  Be  ThorohVs  Settled  Estates, 

Ap.  364.  L.  R.  14  Eq.  31,  where  V.-C.  Malins 

(c)  Dralcc  v.  Trefusis,  ull  suprd.  refused    to     follow    Lord    Eonully's 

(d)  Sect.  25,  and  see  Re  Shaiv's  Settled  decision. 
Estates,  L.   R.  14  E<|.  9,  where  Lord  (e)  Sect.  24. 

Romilly,  M.  R.,  overruling  i?c  Coots  (f)  Re  Sexton  Barn's  Settled  Estates, 

Settled  Estates,  L.  i;.  12  E.;.  12,  held       10  W.  R.  416. 
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to  tho  trustees  of  the  scttleiaoiit,  to  1..;  hel.l  up..ii  tl..-  tni.sts    Clui..  xx, 
thereby  declared  of  purchase-inoney  {<)):    aii.l,  in  another        ^^"^  '• 
ease,  tho  Court,  on  tlio  petition  of  the  tenant  fur  lifr,  Avith 
tlie  consent  of  the  reniaindernian,  ordered  part  of  the  nionry 
to  be  invested  on  mortgage  security,  although  not  strictly 
an  investment  authorized  by  the  Act  (A). 

When,  as  is  usually  the  case,  tho  estate  of  a  truant  for 
life  is  without  impeachment  of  waste,  tlie  Court  might 
advantageously  be  more  pai'ticular  than  it  commonly  is,  in 
inquiring  what  will  be  the  effect  of  the  sale  and  reinvest- 
ment upon  the  relative  rights  of  tenant  for  life  and  remain- 
dermen. A  sale  of  a  settled  estate  without  timber  or 
minerals,  and  a  subsequent  purchase  of  a  mineral  or  tindjcr 
estate,  may  obviously  be  a  source  of  great  and  improper 
benefit  to  the  tenant  for  life. 

The  Act  extends  to  settlements  made  before  it  came  into  The  Act  U 
operation  (/) ;  and  the  Court  may  exercise  the  powei-s  con-  '■•^*~'*l'*^^"'<^ 
ferred  upon  it  repeatedly  in  respect  of  the  same  property, 
notwithstanding  that  the  settlement  contains  similar 
powers  {IS) :  but  the  Act  has  no  operation  where  its  inter- 
ference is  either  expressly,  or  by  implication,  negatived  by 
the  settlement  (/).  The  Court  has  full  jurisdiction  as  to 
costs,  which  may  be  charged  upon  the  hereditaments  wliich 
are  the  subject  of  the  aiDplication,  or  upon  any  other  heredi- 
taments held  imder  similar  limitations,  and  may  be  ordered 
to  be  raised  and  paid  by  sale  or  mortgage,  or  out  of  rents 
and  profits. 

A  sale,  purporting  to  be  in  pursuance  of  the  Act,  is  not  to  rurilia.-cr 
be  invalidated,  after  completion,  on  the  ground  that  the  in.i.fi-.uMi.lo 
Court  was  not  authorized  to  make  it ;  but  it  has  no  effect 
as  against  any  person  whose  consent  or  concunx'nce  was 


(f/)  Re  Morrjan's  Settled  Estates,  L.  (k)    See     Re     Tlompx-ms    Sdtfnl 

R  9  Eq.  587  ;  sed  quevrc.  Estates,  Johus.  123  ;  tlrtj  v.  Judin», 

(li)  Wall  V.  Hall,  11  W.  K.  29S.  26  Beav.  351. 

(/)  Sect.  44.  (')  Sect.  2G. 

It  i;2 


title  KtnUc 
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Chap.  XX. 

Sect.  1. 


necessary,  and  has  not  been  obtained  (m) ;  unless,  it  is 
conceived,  the  Court  has  dispensed  with  such  consent  or 
concurrence  under  the  provisions  of  the  recent  statute  (n). 
Subject  to  this  qualification,  it  would  seem  that  a  purchaser, 
having  obtained  his  conveyance,  has  an  unimpeachable  title, 
notwithstanding  formal  irregularities,  or  an  excess  in  the 
exercise  of  the  jurisdiction  (o)  :  but  this  section  does 
not  preclude  him  from  raising  the  objection  that  the 
Coui-t,  in  making  the  order,  is  exceeding  its  statutory- 
powers  (p). 


Mode  of  pro- 
cedure where 
any  of  the 
parties  are 
under  dis- 
ability. 


From  the  short  sketch  given  above  of  the  mode  of  pro- 
cedure under  the  Act,  it  will  be  obvious  that,  even  in  a 
simple  case,  it  is  not  always  an  easy  matter  to  obtain  an 
order  for  the  sale  of  a  settled  estate  :  but  the  difficulties  and 
expense  are  greatly  increased  where,  as  must  nearly  always 
happen,  some  of  the  parties  interested,  whose  concurrence  or 
consent  is  necessary,  are  under  disability.     In  the  case  of 
infants,  lunatics,  and  bankrupts  or  insolvents,  the  powers 
conferred  by  the  Act,  and  the  applications  under  it,  and  the 
requisite  consents,  may  be  exercised,  made,  or  given  by  their 
guardians,  committees,  or  assignees,  as  the  case  may  be :  but 
in  the  case  of  an  infant,  or  lunatic  tenant  in  tail,  no  such 
application  is  to  be  made,  or  consent  given,  by  any  guardian 
or  committee,  without  the  special  direction  of  the  Court  (q). 
It   has   been   held,   contrary   to   what    was    the    previous 
established  practice  (r),  that  a  testamentary  guardian  of  an 
infant  is  not  a  guardian  within  the  meaning  of  this  sec- 
tion  (s) ;   nor   is  the  infant's  father,  although  he  has   no 
adverse  interest  (t) ;  so  that  in  every  such  case  a  guardian 
must  be  specially  appointed  by  the  Court.      In  order  to 
obtain  such  appointment,  a  summons  must  be  taken  out  ex 
parte  at  the  chambers  of  the  judge  to  whom  the  application 


(m)  Sect.  28. 

(n)  37  &  38  Vict.  c.  33  ;  and  vide 
suprd,  p.  1175. 

(o)  See  Re  Thompson's  Settled 
Estates,  Johns.  418,  423 ;  and  Bee  Re 
Woodcock's  Trusts,  L.  E,  3  Ch.  Ap.  230, 


{p)  Ibid, 
(q)  Sect.  36. 
(r)Dan.  (  h.  Pr.  1811. 
(a)  Re  Robert  James,  deed.,  L,  E.  5 
Eq.  334. 

(0  Re  Cnddid;  7  \Y.  R.  334. 
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has  been,  or  is  intended  to  l)e,  made  (/;)  ;  and  tlie  Court,  l.y  chap,  XX. 
its  regulations  (x)  (which,  thou^li  not  absolutely  binding'  as  ^^""^  ^' 
orders,  are  seldom  dispensed  witli  (>/)  ),  recjulres  very  strict 
evidence  as  to  the  age  and  circumstances  of  the  infant,  and 
the  nature  of  the  proposed  application.  If  tlie  infant  is  a 
tenant  in  tail,  the  guardian,  when  appointed,  must,  on  a 
summons  taken  out  for  the  purpose  and  supported  by 
evidence  that  the  proposed  application  is  under  the  circum- 
stances a  proper  one,  and  for  the  benefit  of  the  infant,  obtain 
the  sanction  of  the  Court  before  he  can  make  or  consent  to 
the  application  (2),  and  this  regulation  applies  equally  to 
the  committee  of  a  lunatic  tenant  in  tail.  Where  the  appli- 
cation to  the  Court  is  made  on  behalf  of  the  infant,  the 
appointment  of  a  guardian  should  precede,  but  where  a 
consent  only  is  needed,  may  either  precede  or  follow,  the 
presentation  of  the  petition  (a).  In  a  recent  case,  where  a 
person,  whose  consent  was  necessary,  was  a  lunatic,  it  was 
held  that  this  consent  could  not  be  given  by  the  committee 
without  the  sanction  of  the  jurisdiction  in  lunacy  (6).  The 
Act,  it  will  be  observed,  does  not  expressly  provide  for  the 
case  of  a  person  of  unsound  mind  not  so  found  by  inquisi- 
tion :  but  it  has  been  recently  held  that  only  a  committee 
duly  appointed  can  give  the  requisite  consent,  and  that  the 
Court  has  no  power  to  appoint  a  guardian  for  the  pur- 
pose (c).  A  married  woman,  whether  of  full  age  or  an 
infant,  is  competent  to  make,  or  consent  to,  any  application 
under  the  Act  (d)  :  but  she  nnist  be  first  separately 
examined,  either  by  the  Court,  or  by  some  s(.licitor  duly 

(m)  See  Cons.  Ord.  XLT.  r.  23  ;  and  Sec  Dan.  Cli.  Pr.  1S12. 
for  forms  of  summons  and  affi.lavit  in  {a)  See  as  to  dispensing  with  tlii.i 

support,  see    Dan.  Cli.  Forms  19^57,  roKulation,     Re     JyjujsUijfv's      ScUhd 

gj  3^_  L'staUs,  uli  siqirA. 

{x)SeeEegulationsof  8  Aug.,  1S57,  (i)  Be  WomIcocVs  Trusts,  L.  K.  3 

Morgan  App.  Ivi.,  Ivii.  Ch.  App.  229. 

{y)  Re   Longstaffe's   Settled  Entates,  (c)  Re  Clour,h''s  Estata,  J..  H.  15  £({. 

1  Dr.  &  Sm.  142;  and  see  Re  liar-  284;  in  effect  overruling  Re  Ycnncr's 

greaics,  5  Jur  N.  S.  60.  Settled  Estates,  h.  R.  6  Ivi-  249,  ulicro 

(;)  In  practice,  the  appointment  of  the   order  was  made  ex  jMirlt ;    and 

a  guardian  and  the  authority  to  make  see  Re  Crahtrec's  Settled  EsUttts,  L.  R 

or  consent  to  the  application  .are  gene-  10  Ch.  Ap.  201. 
rally  combined  in  the  same  summons.  ((/)  Sect  39. 
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Chap.  XX.     appointed  for  the  purpose,  as  to  her  knowledge  of,  and  free 
L_! consent  to,  the  application   (e) ;  and  the  existence  in  the 


settlement  of  a  clause  restraining  anticipation  is  not  to 
prevent  an  exercise  of  the  joowers  conferred  by  the  Act,  or 
to  work  a  forfeiture  (/).  A  married  woman  'petitioning 
should  be  examined  before  any  judicial  step  is  taken :  but 
if  she  is  merely  a  consenting  party,  she  may  be  examined  at 
any  time  after  the  petition  is  presented  but  before  it  is 
heard  (g).  In  one  case,  where  her  interest  was  remote,  and 
sufficiently  represented  by  trustees,  her  separate  examina- 
tion was  dispensed  with  (A). 

General  The  provisions  of  this  Act  have  been  largely  resorted  to, 

remarks  on  .        . 

the  Act.  and  have  proved  extremely  beneficial  in   numerous   cases 

where,  from  the  want  of  an  adequate  trust  or  power  in  the 
settlement,  the  opportunity  of  effecting  an  advantageous 
sale  would  otherwise  have  been,  perhaps  irretrievably,  lost : 
but  their  practical  utility  has  been  greatly  impaired  by  the 
stringent  statutory  requirements  as  to  notices,  consents,  &c., 
and  by  the  cumbrous  machinery  w^hich  has  been  provided 
for  the  exercise  of  the  jurisdiction.  The  interests  of  bene- 
ficiaries, and  considerations  of  public  convenience,  alike 
demand  that  a  settled  estate  should  be  readily  susceptible  of 
alienation,  whenever,  under  altered  circumstances,  or  for 
any  other  cause,  its  immediate  conversion  into  money  is 
more  advantageous  to  the  cestuis  que  trust  than  its  retention 
in  specie.  The  principle  of  the  statute  has  already  been 
usefully  extended  by  the  Partition  Act,  1868  (?),  under 
w^hich,  wherever  a  bill  for  partition  will  lie,  a  sale  may  be 
expeditiously,  and  at  a  trifling  expense,  effected,  notwith- 
standing the  dissent  of  some  of  the  parties  interested ;  and 
there  seems  to  be  no  sufficient  reason  why  there  should  not 

(e)  Sects.  37  and  38.     The  solicitor  (/)  Sect.  37. 

acting  in  the  matter  should  not  be  {g)  See  lie  Forster's  Settled  Estates, 

appointed,  see  Br ealey's  Settled  Estates,  24  Beav.  220  ;  1  De  G.  &  Jo.  386  ; 

5  W.  E.  613  ;  and  as  to  the  mode  of  and  compare  Re  Turlutt,  2  N.  R.  158. 

taking  the  examination,  see  Re  Ben-  (h)    Re    Lord    de    TaUey's    Settled 

dijshe,  3  Jur.  N.  S.  727  ;  and  where  Estates,  11  W.  E.  93G. 

the  feme  covert  is  resident  abroad,  see  (/)  As  to  which  vide  infrd, 
now  21  &  22  Vict.  c.  77,  s.  6. 
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bo  a  similar  extension  in  cases  not  lit  sultjccts  lor  a  i)arti-     Chup.  XX. 
tion  suit,  by  removing  some  of  the  restrictions  and  loruiali-        '  "^^' ' 
ties  which  are  always  a  serious  obstacle,  and  frecjuently  mi 
insuperable  bar  to  the  statutory  remedy.    Such  an  extension 
has  been  partially  provided  by  the  37  k,  38  Vict.,  c.  3:5. 


(2.)  Confirmation  of  Sales  Act.  Sections. 

By  the  Confirmation  of  Sales  Act  (/.),  after  L'ivlnij  retro-  f'onfimmtir.n 

•'.  .    .  V.   /'  fc.  o  of  S:ik«  Act. 

spective  validity  to  sales  by  trustees  of  land,  with  an  excep- 
tion of  minerals,  though  not  expressly  authorized  l»y  the 
terms  of  the  trust  or  power  under  which  tlie  sale  was  made, 
it  is  enacted  that  "  every  trustee  and  other  person  now  or 
hereafter  to  become  authoiized  to  dispose  of  land  by  way  of 
sale,  exchange,  partition,  or  enfranchisement  may,  unles.s 
forbidden  by  the  instrument  creating  the  trust  or  power,  so 
dispose  of  such  land  ^vith  an  exception  or  reservation  of  any 
minerals,  and  with  or  without  rights  and  powers  of  or  inci- 
dental to  the  working,  getting,  or  carrying  awa}^  of  such 
minerals ;  or  may  (unless  forbidden  as  aforesaid),  dispose  of, 
by  way  of  sale,  exchange,  or  partition,  the  minerals  with  or 
without  such  rights  or  powers  separately  from  the  residue 
of  the  land ;  and,  in  either  case,  without  prejudice  to  any 
future  exercise  of  the  authority  with  respect  to  the  excepted 
minerals,  or  (as  the  case  may  be),  the  undisposed  of  land  (Z)." 
Before,  however,  any  such  disposition  is  made,  the  .sanction 
of  the  Court  of  Chancery  must  be  obtained  on  petition  in  a 
summary  way ;  but  when  once  obtained,  no  further  applica- 
tion is  necessary  for  its  future  exercise  (//t). 


This  short  Act  was  rendered  necessary  by  the  decision  in  Mjy  y. 
Buxldey  v.  Hoiucll  ('>?),  which  threw  considerable  doubt  on 
the  vaUdity  of  sales  by  trustees,  under  the  common  power, 
of  the  surface  apart  from  the  minerals.  In  that  ca-se  the 
property  was  devised  to  trustees  for  a  term  upon  trusts  for 
payment  of  debts,  &c.,  and  subject  thereto  to  A.  for  life, 

(h)  25  &  26  Vict.  c.  108.  C)i.  Forms,  2054. 

(/)Sect.2.  (,.)20Bcav.  510. 

(m)  For  form  of  petition,  sec  Dan. 
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Chap.  XX.      without  impeachment  of  waste,  with  limitations  over  in 
U —  strict  settlement ;  and  after  giving  to  any  person  in  posses- 


sion power  to  demise  all  or  any  of  the  mines,  whether 
opened  or  not,  the  Avill  empowered  the  trustees  at  the 
request  of  A.  during  his  life  absolutely  to  make  sale  of 
all  or  any  part  of  the  devised  estate.  The  trustees  having 
contracted  to  sell  the  surface,  with  a  reservation  of  the 
minerals,  the  purchaser  objected  that  this  was  not  a  valid 
exercise  of  the  power,  and  Lord  Romilly,  on  the  authority 
of  Cholmondeley  v.  Paxton  (o),  held  that  the  objection  w-as 
a  good  one.  The  principle  of  this  decision  was,  that  the 
power  ought  not  to  be  so  exercised  as  to  give  the  tenant  for 
life  more  out  of  the  property  subject  to  the  power  than  he 
■would  have  had  if  the  powder  had  not  been  exercised ;  and 
that  this  would  be  the  case  if  the  purchase-money  for  the 
surface  of  the  settled  estate  were  re-invested  in  land  wdth 
valuable  minerals  under  it,  inasmuch  as  the  tenant,  being 
unimpeachable  for  waste,  might  thus  obtain  the  minerals 
out  of  the  tw^o  estates  ;  and  it  w^as  stated  that  the  remain- 
dermen would  have  no  equity  to  restrain  the  tenant  for  life 
from  working  the  mines  under  the  purchased  estate  (j)). 
The  grounds  of  this  decision  do  not  seem  satisfactory.  The 
risk  of  litigation  and  of  giving  an  undue  advantage  to  a 
tenant  for  life  may  be  a  sufficient  reason  why,  as  a  matter  of 
discretion,  a  trustee  ought  not  so  to  exercise  his  powder,  but 
ought  not  to  invalidate  the  exercise  of  the  powxr  as  respects 
a  purchaser ;  nor  does  the  same  reasoning  apply  where 
there  is  a  trust  for  sale  of  the  whole  or  any  part  of  the 
land.  The  Act,  how^ever,  it  wall  be  observed,  draw^s  no 
distinction  between  the  two  cases. 

Cases  and  It  would  seeui,  from  the  language  of  the  Act,  as  if  it  w^as 

mode  of  pro-        •     ■        i     i    ,  i  ,      '^ 

c-dure  midor     intcndctl  to  apply  only  to  the  case  of  express  trustees ;  but 

in  an  unreported  case,  where  a  mortgagor  had  died,  leaving 

an  infant  heir,  and  an  immediate  sale  of  the  minerals  apart 

from  the  surface  was  proved  to  be  very  advantageous,  the 

(o)  3  Eing.  207  ;    in  which  it  was       without  tlje  t,indi(!r.  or  vice  versa. 
held  that  trustees,  having  a  power  of  (_;j)  Sec  29  Beav.  j).  533,  and  qnarc. 

sale  only,  could  not   sell   the   estate 
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mortgagee,  having  a  power  of  sale,  -was  held  to  lie  a  trustee  Ch«p.  XX. 
v.itliin  the  meaning  of  the  Act,  and  the  sale  was  sanctioned  __  ""^  — 
by  the  Court  (q) ;  and  this  decision  has  been  follmved  in 
later  cases  (r).  All  parties  who  are  beneficially  interested 
should  be  served  with  notice  of  any  application  und.r  the 
Act  (s) :  but  in  one  case  it  was  held  that  a  petition  by 
trustees,  who  had  a  power  of  sale  with  the  consent  of  the 
tenant  for  life,  need  not  be  served  on  the  persons  entitled  in 
remainder  (/)  ;  and  an  order  will  be  niade  in  general  terms, 
without  reference  to  any  particular  sale  (it).  The  necessity 
of  applying  to  the  Court  is,  in  the  case  of  all  well-drawn 
settlements,  since  the  passing  of  the  Act,  avoided  by  the 
insertion  of  a  powder  to  sell  the  minerals  apart  from  the 
surface,  or  vice  versd,  wherever  minerals  are  known,  or  are 
supposed,  to  exist  (x). 


Section  3. 


(3.)  Partition  Act,  1868. 
By  the  Partition  Act,  1868  (y),  "in  a  suit  for  partition 

•^  »  \t//  A  Partition 

where,  if  the  Act  had  not  been  passed,  a  decree  for  partition  Act,  1868. 
might  have  been  made  ;  then,  if  it  appears  to  the  Court  that 
by  reason  of  the  nature  of  the  property  to  which  the  suit 
relates,  or  of  the  number  of  the  parties  interested,  or  pre- 
sumptively interested,  therein,  or  of  the  absence  or  disability 
of  some  of  those  parties,  or  of  any  other  circumstance,  a  sale 
of  the  property,  and  a  distribution  of  the  proceeds  would  be 
more  beneficial  for  the  parties  interested  than  a  division  of 
the  property  betw^een  or  among  them,  the  Court  may,  if  it 
tiiinks  fit,  on  the  request  of  any  of  the  parties  interosti'<l, 
and  notwithstanding  the  dissent  or  disability  of  any  others 
of  them,  direct  a  sale  of  the  property  accordingly,  and  give 

{q)  Re  S.  Jackson's  MoHjaj.',  V.-C.  (i)  L.  R.  10  Eq.  531. 

J.I.,  27  Feb.,  1869.  («)  R^   WUhmys   TruMt,   1   N.  R. 

(/•)   See    lie    Beaumont's   MoH'ja/jc  4G9,  V.-C.  W. 

Estate,  L.  R.  12  Eq.  86  ;  Re   Wilkin-  (x)  See  Lcwiii,  6th  c.!.,  3S2,  n. ;  Dav. 

sous  Mortrjagcd  Estates,  L.  R.  13  Kq.  Conv.  vol.  iii ,  pp.  ill,   897,  in  notU, 

^jo  J  .111.1  vol.  iv.,  pp.  30,  01 ,  wlicro  Ji  f.-rin  w 

[s)  Re  Broicn,  11  W.  R.  19  ;  1  N.  R.  ^'iven. 

13.  and  see  Re  Palmer's  WUl,  L.  R.  13  (y)  31  &  32  Vict.  c.  10. 
E.|.  40S. 
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Chap.  XX.      all  necessary  or  proper  consequential  directions  (z) ;"  and  "  if 
'  the  party  or  parties  interested,  individually  or  collectively, 


to  the  extent  of  one  moiety  or  upwards  in  the  property  to 
which  the  suit  relates,  request  the  Court  to  direct  a  sale  of 
the  property  and  a  distribution  of  the  proceeds,  instead  of  a 
division  of  the  property  between  or  among  them,  the  Court 
shall,  unless  it  sees  good  reason  to  the  contrary,  direct  a  sale 
of  the  property  accordingly  (a) ;"  and  "  if  any  part}'-  in- 
terested in  the  property  to  w^hich  the  suit  relates,  requests 
the  Court  to  direct  a  sale  of  the  property,  and  a  distribution 
of  the  proceeds,  instead  of  a  division  of  the  property  be- 
tween or  among  the  parties  interested,  the  Court  mai/,  if  it 
thinks  fit,  unless  the  other  parties  interested  in  the  property, 
or  some  of  them,  undertake  to  purchase  the  share  of  the 
party  requesting  a  sale,  direct  a  sale  of  the  property,  and 
give  all  necessary  or  proper  consequential  directions  ;  and  in 
case  of  such  undertaking  being  given,  the  Court  may  order 
a  valuation  of  the  share  of  the  party  requesting  a  sale  in 
such  manner  as  the  Court  thinks  fit  (6)." 

Mode  of  pro-  On  any  sale  under  the  Act,  any  of  the  parties  interested 
the  Act.  ''  ^^  i3iay  t'e  authorized  to  bid  (c),  and  the  provisions  of  the  30th 
section  of  the  Trustee  Act,  1850  (d),  and  of  sections  23  to 
25  of  the  Leases  and  Sales  of  Settled  Estates  Act  as  to  the 
application  of  the  proceeds  of  sale  (e),  are  extended  to  the 
case  of  a  sale  effected  under  the  authority  of  this  Act  (/). 
In  an  ordinary  partition  suit,  it  is  essential  that  all  persons 
legally  interested  should  be  parties,  before  a  decree  or  order 
for  partition  can  be  obtained  ([/) ;  but  the  Act  provides  that 
such  a  suit  may  be  maintained  against  one  or  more  of  the 

(s)  Sect.  3  ;  which  L3  retrospective,  tlve  ;  see  Pemlerton  v.  Barnes,  L,  E. 

and  applies  to  a  suit  instituted  before  6  Ch.  Ap.  685,  infra,  p.  1183. 

the  Act.     See  Lys  v.  Lys,  L.  R.  7  Eq.  (h)  Sect.  5. 

120  ;  but  the  Court  cannot  under  thia  (c)  Sect  6. 

section  direct  a  sale  in  a  suit,  where  a  (d)  I.e.,  as  to  declaring  any  persons 

decree  for  partition  though  not  acted  to  be  trustees. 

on,  was  made  before  the  passing  of  the  (c)  Vkle  suprd,  p.  1178. 

Act ;  Pryor  v.  Pryor,  L.  R.  19  Eq.  (/)  Sects.  7  and  8. 

595  ;  affd.  L.  R.  10  Ch,  Ap.  469.  (y)  See  Scton,  579. 

(n)  Sect.  4  ;  this  section  is  impora- 
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persons  interested  without  service   iipmi  tlie   others;    wlio    ciiai..  XX. 
must,  however,  be  served  with  notice  of  the  decree  or  (iiil«r    — i':'  ' 
on  the  hearing  (h).     The  jurisdiction  conferred  l)y  the  Act 
may  be  exercised  by  County  Courts,  where  the  property 
to  which    the  suit   relates    docs   not  exceed  live   lumdred 
pounds  (i). 

Before  this  Act  was  passed,  an  order  for  sale  could  only  it.  .w  salt- 
be  obtained  in  a  partition  suit,  where  any  of  the  parties  the  Act. 
interested  were  infants,  by  the  circuitous  process  of  first 
obtaining  a  declaration  that  their  costs  of  suit  were  pro- 
perly chargeable  on  their  shares ;  and  the  Court,  on  being 
satisfied  that  a  sale  w^ould  be  for  the  benefit  of  the  infants, 
would  then  make  an  order  for  the  sale  of  the  entirety, 
instead  of  a  partition  (/o) ;  and  where  the  plaintiff  requesting 
the  sale  is  an  infant,  it  seems  to  be  still  necessary  to  go 
through  the  form  of  having  his  costs  of  suit  declared  a 
charge  on  his  share  of  the  estate  (l).  But  the  Court  can 
direct  a  sale  at  the  request  of  a  married  woman,  not 
entitled  to  her  separate  use  (rii).  It  has  been  held  that  tho 
next  friend  of  a  person  of  unsound  mind,  not  so  found  by 
inquisition,  cannot  on  his  behalf  file  a  bill  for  the  partition 
of  his  real  estate  (^n). 

It  will  be  observed  that  by  an  apparent  oversight,  tho  ;^^;^^,.';j^{.^^^^. 
Act  applies  only  where  there  is  a  suit  for  partition,  so  that,  there  u  .-» suit 
as  a  matter  of  form,  it  is  still  necessary  that  the  bill  shoidd  f""- P--^'^*""- 
pray  for  a  partition,  and  in  the  alternative  for  a  sale  under 

the  Act  (o). 

The  onus  of  showing  that  a  sale  ought  not  to  be  directed  fj^^J^"''"-'' 

(h)  Sect.  Q  ;  am\  vide   infrd   ami  see  <7/-oi'c  v.  CamyH,  L.  R.  ISEq.  3S7. 

cas(;s  there  cited.  (m)  IlUjgs  v.  DorlcU,  L.  R  13  Eq. 

{i)  Sect.  12.  280. 

(it)   TlMckeray  v.  ParlcT,  1  N.  R.  (n)  Halflndc  v.  RoUnson,  L.  K.  9 

567  •  Davis  v.  Tarvey,  32  Beav.  551 ;  Cli.  Ap.  373. 

lluhhanl  V.  lluUard,  2  H.  &  M.  38  ;  (")  TcaU  v.  Watts,  L.  V..  11  Eq.  213 ; 

which  see  for  foma  of  order.  Holland  v.  IloUaml,  L.  K.  13  E-j.  -IOC  ; 

(?)  France  v.  France,  L.  R.  13  Eq.  and  vide  contra;  Atton    v.  Mcndith, 

173;   Young  v.    Young,  ih.  175;  .ind  11  E.].  GMl. 
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Chap.  XX.  is  by  the  Act  thrown  upon  the  parties  who  oppose  it  (w)  ; 

Sect.  3.  Jill 

and  wmere  the  owners  of  at  least  a  moiety  of  the  estate 


desire  a  sale,  the  Court  must  order  it,  unless  some  good 
reason  is  shown  to  the  contrary,  or  unless  the  persons 
objecting  to  a  sale  offer  to  purchase  the  shares  of  the  parties 
desiring  it;  in  which  case  the  Court  has  a  discretion  to 
authorize  them  to  do  so  (q).  Where  a  partition  of  part  of 
the  propei^ty  and  a  sale  of  the  rest  is  desired,  this  may  be 
obtained  in  the  same  suit  (r)  :  but  where  one  part-owner 
desires  a  sale  and  others  a  partition,  the  Court  cannot  order 
a  sale  of  his  share  to  his  co-owners  at  a  valuation,  and  then 
direct  a  partition  (s).  It  has  been  held  that  the  Court  has 
discretion  to  direct  an  immediate  sale  wdiere  all  persons  in 
existence  who  are  interested  in  the  estate  are  before  the 
Court,  and  the  title  is  proved  at  the  hearing  (t) ;  so  also,  in 
the  absence  of  parties  interested,  who  are  shown  to  be  out 
of  the  jurisdiction ;  but  if  there  is  any  uncertainty  as  to 
whether  they  are  out  of  the  jurisdiction  or  not,  an  inquiry 
will,  in  the  first  instance,  be  directed  (u).  The  Court  will 
not  allows  a  decree  for  sale  to  be  acted  on  in  the  absence  of 
parties  interested  wdio  are  out  of  the  jurisdiction,  until 
notice  of  it  has  been  served,  or  at  any  rate  advertised  (x). 

Sale  before  AVhere  by  the  decree  a  sale  was  directed  if  on  inquiry  it 

was  found  that  a  sale  would  be  more  beneficial  than  a 
partition,  and  that  all  the  parties  interested  were  before  the 
Court,  and  the  sale  took  place  before  the  Chief  Clerk  had 
made  his  certificate,  it  was  held  that  the  purchaser  who 
objected  to  the  title  on  this  ground,  was  entitled  to  be 
discharged  from  his  contract  (?/).     It  is  well  settled  that  a 

(p)  See  Lys  v.  Lys,  L.  E.   7  Eq.  (t)  Lccs  v.    Coulton,  L.  R.   20  Eq. 

126,  where  the  interests  were  equally       20. 

divided,  and  yet  a  sale  was  directed.  («)   Silver   v.    I'daU,  L.    E.    9   Eq. 

(q)    Per    Lord    Hatherley,    C,    in  227. 

Pemlertun  v.  Barnes,  L.  R.  6  Ch.  Ap.  {.r)  Pdcrs  v.   Bacon,   L.   R.   8  Eq. 

685,  694.  125  ;  Hurry  v.  Hurry,  L.  R.  10  Eq. 

(r)  Roehuck  v.  Chadehd,  L.  E.  S  Eq.  846  ;  Tmll  v.    Watts,  L.   R.   11   Eq. 

127.  213. 

(s)    Williams  v.   Games,   L.    R.    10  {y)  Powell  v.   Poieell,  L.  R.  10  Ch. 

Ch,  Ap.  204.  Ap.  ]  30. 
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11  hi) 


Scale  may  be  directed  by  tlie  decree,  conditionally  on  the 
in(piiries  being  satisfactorily  answered  (z) ;  an<l  this  is  the 
ordinary  practice,  even  where  further  consideration  is 
reserved  as  to  the  application  of  the  sale  moneys. 


Chap.    XX. 
8«ct  3. 


Previously  to  this  Act,  the  ordinary  rule  as  to  costs  in  *""<>«*«• 
a  partition  suit  was  that  none  were  given  on  cither  side  up 
to  the  hearing,  and  that  the  subsequent  costs  were  borne  by 
the  parties  according  to  their  interests  (a) :  but  under  the 
Act  a  discretionary  power  as  to  costs  up  to  the  hearing  is 
given  to  the  Court  {l>).  It  was  at  first  held  that  this  pro- 
vision did  not  alter  the  old  rule  (c) ;  but,  in  later  cases,  it 
has  been  decided  that  where  the  parties  arc  entitled  in 
equal  shares,  and  a  sale  is  for  their  common  advantage,  the 
costs  will  be  paid  out  of  the  estate  (d).  So,  where  the 
parties  are  entitled  in  unequal  shares,  the  costs  of  the  suit 
up  to  the  hearing  as  well  as  the  subsequent  costs  will,  in 
the  absence  of  special  circumstances,  be  thrown  on  them 
in  proportion  to  their  interests  (e). 

We  may  here  refer  to  the  power  of  the  Court  to  direct  a 
sale  of  lands  delivered  in  execution  to  a  judgment  creditor 
under  the  27  &  28  Vict.  c.  112  (/) ;  and  to  the  provisions 
of  the  15  &  16  Vict.  c.  8G,  s.  48  (g),  under  which  the  Court 
may  now  direct  a  sale  instead  of  a  foreclosure. 


(:)  lb.  ;  and  for  form  of  order  see 
Harper  v.  Bird,  W.  N.  1875,  p.  91. 

(a.)  See  Seton,  578. 

(b)  Sect.  10. 

{(')  Landdl  v.  Bahcr,  L.  T\.  6  E(i. 
268. 

{d)  Osboni  V.  Oshorn,  L.  11.  6  Eq. 
338  ;  Miller  v.  Marriott,  L.  R.  7  Eq. 
1  ;  Simpson  v.  Ritchie,  L.  R.  IG  l-lq. 


103,  where  the  plaintiffs  crnied  one- 
half,  the  defendants  one-fourth,  and 
the  parties  served  wth  the  decree  the 
remaining  one-fourth  of  the  estate. 

(c)  Cannon  v.  Johnson,  li.  R.  11 
Eq.  90. 

(/)  As  to  which,  ride  suprd,  p.  175. 

(rj)  Vide  Ch.  XXI. 
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Section  1. 

As  to  the  tune 
for,  conduct  of, 
and  manner  of 
the  sale. 

Sale  by  Court 
may  be  by 
auction  or 
private  con- 
cract. 


CHAPTER  XXI. 

AS   TO   SALES   BY  THE   COURT    OF    CHANCERY   OR   THE   CHAN- 
CERY DIVISION   OF   THE   HIGH   COURT   OF  JUSTICE. 

1.  As  to  the  time  for,  conduct  of,  and  manner  of  the  sale. 

2.  As  to  the  rights  and  liabilities  of  the  highest  bidder, 
after  the  sale,  but  before  the  certificate  of  the  result  of  the 
scde  becomes  absolute ; — and  as  to  the  late  practice  of  open- 
ing biddings. 

8.  As  to  the  inirchasers  rights  and  liabilities  after  the 
certificate  of  the  result  of  the  sale  becomes  absolute. 

4.  As  to  the  investigation  of  title; — payiinent  and  appli- 
cation of  purchase-money  ; — possession ; — and  preparation 
and  execution  of  the  conveyance. 

5.  As  to  the  purchaser's  rights  after  compiletion. 

G.  As  to  the  practice  vjherc  the  pmrchaser  fails  to  com- 
plete. 

(1.)  An  estate,  when  sold  by  the  Coui-t,  is  usually  sold  by 
public  auction ;  the  Court  will,  however,  at  once  accept  an 
advantageous  offer  actually  made  for  the  property  («)  ;  and 
if  the  affidavits  on  an  ajoplication  in  Court  are  satisfactory, 
the  matter  need  not  be  referred  to  chambers  (6).  Occasion- 
ally a  sale  is  effected  by  means  of  sealed  tenders  sent  into 
the  Judge's  chambers  (c) ;  or  by  auction  before  the  Chief 
Clerk  ((7) :  but  where  the  order  is  for  a  sale  by  public 
auction,  and  an  abortive  attempt  is  made  to  sell  in  that 
way,  a  further  order  should  be  obtained  before  the  estate 
can  be  sold  by  means  of  sealed  tenders  (e). 


I 


(a)  See  Doidc  v.  Lucy,  4  Ha.  311  ; 
Bonxficld  V.  Hod'jes,  33  Beav.  90.  For 
form  of  order  confirming  a  contract, 
Bee  Seton,  1198. 

{h)  Pimm  v.  In  sail,  10  Ha.  App. 
Ixxiv. 

(c)  Oshor:  e  V.  Furcman,  1  Jur.  N.S. 


361  ;  8  De  G.  M.  &  G.  122 ;  affirmed 
suit  nomine,  Barlow  v.  Osborne,  6  H.L, 
Ca.  566  ;  4  Jur.  N".  S.  361  ;  Water- 
house  V.  Wilkinson,  1  H.  &  M.  636. 

(d)  Pemlerton  v.  Barnes,  L.  R.  13 
Eq.  349. 

(e)  Berry  v.  Gibbons,  L.  E .  1 5  Eq.  1 50 


SALES   nY   THE   COURT   OF   CIIANnjlY.  Hlil 

Wliero  tliG  decree  in  an  aduiiiiistration  suit  dircctLMl  the    Clup.  xxi. 


Sect.  1. 


Master  to  iiK^uire  and  state  wliat  real  estate  passed  ]>y  the 

will,  and  that  the  estates  which  he   should   find   to  have  )^''";"  .'".*''•-• 

Ill  .'Klliiliilntni- 

passed  be  sold  with  his  approbation,  it  was  held  that  hu  ti""  "uit. 

might,  after  having  informed  himself  what  estates  passed, 

proceed  to  sell  them,  without  making  any  previous  report 

upon  the  preliminary  inquiry  (/) :  but  where  an  inftmt  was 

interested  in  the  real  estate,  it  was  doubtful  Avhether  the 

Court  would  direct  a  sale  until  the  accounts  had  been  taken, 

and  the  cause  had  been  heard  on    further  directions  ([/). 

But  now,  a  sale  may  be  made  in  any  suit  before  decree  (It) :  ^^ic  may  now 

'  -^  -^  .  ^    ^       he  <lirecU-.l 

but  only  in  cases  Vtdiero  under  the  old  practice  a  sale  could  bcf^n,-  decrw. 
have  been  directed  at  the  hearing  (i),  and  in  which  fjr  the 
protection  of  the  property  or  other  like  cause  it  is  necessary 
to  come  to  the  Court;  and  not  so  as  to  enable  a  party  in  a 
contested  suit,  and  upon  an  interlocutory  application  before 
the  hearing,  to  obtain  a  decision  upon  the  main  questions 
at  issue  in  it  (k).  A  sale  may,  if  necessary,  be  directed  for 
payment  of  costs,  although  infants  are  interested  (Z). 

But  a  sale  will  not  be  ordered  in  an  administration  suit,  \Mien  sale  will 

n"tlK.- rlinoUd 

when  the  testator  has  hmisell  dn-ected  all  necessary  in  an  adminis- 
expenses  to  be  raised  by  mortgage  (m) :  so,  where  a  testa-  "*^"'° 
trix  directed  that  an  advowson  which  she  devised  to 
trustees  should  be  sold  by  them  immediately  after  the 
death  of  the  then  incumbent,  the  Court  refused,  in  his  life- 
time, to  direct  a  sale  of  the  next  presentation  for  the  benefit 
of  the  cestuis  que  trust  (n).  As  against  a  specific  incum- 
brancer, a  sale  cannot  be  directed  in  an  administration  suit 

(/)  Dyles  V.  Taylor,  16  Sim.  563  ;  (0    Mandeiio    v.    Maiuhiio,    Kay, 

but  see  and  compare  Poivell  v.  PoiccU,  App.  ii. 

L.  E.  10  Ch.  Ap.  130,  and  vide  siqna,  (k)  Prince  v.  Cooper,  IC  Beav.  546  ; 

'  1-^38.  Tulloch  V.  Tidloch,  L.  R.  3  Eq.  574. 

(fj)  See  Paillie  V.  Jackson,  10  Sim.  {I)  Mandcno    v.    3fandeno,   guprd; 

167,  where  Sir  L.  Shadwell,  V.-C,  and   vide  suprd,  p.   1187,  and  ca-sea 

refused  to  insert  a  direction  for  sale  cited  in  n.  (1-). 

in  the    decree;    but,   in    Lord    St.  (m)  Prakc  y.  Whilmore,  5  Vc  C  k 

Leonards'  opinion,  there  is  no  invari-  S.  610. 

able  rule  upon  the  subject ;  see  i»/nr/t  {")  Pristotv   v.  .'<kirro,r,  27    Ikav. 

V.  Joyce,  3  Dru.  &  W.  340.  500. 
(h)  15  &  16  Vict.  c.  86,  8.  55. 
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Sect.  1. 


•«dthout  his  express  consent,  except  subject  to  his  charge  (o). 
Where  trustees  with  a  discretionary  power  of  sale  disclaim, 
the  Court  will  exercise  the  power,  although  infants  arc 
interested  (p). 


Under  3  &  4 

wm.  IV. 

c.  104,  in  suit 
by  person 
claiming 
under  •mil. 


The  Court  may  sell  the  real  estate  of  a  testator  for  pay- 
ment of  his  debts  under  the  3  &  4  Will.  IV.  c.  104,  although 
the  suit  be  instituted  by  a  person  interested  under  the  will, 
instead  of  by  a  creditor  (q) ;  so,  also,  for  the  purpose  of 
raising  the  arrears  of  a  rent-charge  (r). 


Sale  when 
directed  in  a 
foreclosiire 
suit. 


And  a  sale,  even  of  an  infant's  estate  (s),  may  now  be 
directed  (t)  in  a  foreclosure  suit,  at  the  hearing ;  but  not  on 
a  prior  interlocutory  application  (u) ;  nor,  it  would  seem, 
after  a  decree  for  foreclosure  (x),  except  by  consent  (y) ;  nor 
on  the  application  of  the  mortgagor,  unless  he  make  a 
deposit  to  cover  the  probable  expenses  of  the  sale  (z) ;  and 
the  money  so  paid  into  Court  is,  in  the  first  instance,  to  be 
applied  in  indemnifying  the  mortgagee  entitled  to  a  fore- 
closure decree,  against  any  costs  which  he  may  incur  by  the 
sale,  or  attempted  sale  («).  A  sale  may  be  directed,  not- 
withstanding the  dissent  of  the  mortgagor  (&),  or  some  of 


(o)  Langton  v.  Lanytun,  1  Jur. 
N.  S.  1078  ;  7  De  G.  M.  &  G.  30  ; 
Wichcnden  v.  Rayson,  25  L.  J.  Ch. 
162,  affd.  27  L.  T.  50  ;  6  De  G.  M.  & 
G.  210  ;  Seton,  1182.  See  under  15 
&  16  Vict.  c.  86,  s.  48,  Wkhhani  v. 
Nicholson,  19  Beav.  38,  where  a  sale 
instead  of  a  foreclosure  was  ordered, 
notwthstanding  the  dissent  of  a 
mortgagee,  and  vide  ivfra. 

{j))  Brovme  v.  Paidl,  16  Jur.  707  ; 
V.-C.  K.  ;  and  see  Prentice  v.  Pren- 
tice, 10  Ha.  App.  xxii. 

(q)  Price  V.  Price,  15  Sim.  484  ; 
Rodney  v.  Rodney,  16  Sim.  307  ;  Din- 
ning V.  Henderson,  2  Coll.  330  ;  as  to 
a  sale  for  payment  of  legacies,  see 
Roivlcy  V.  Adams,  7  Beav.  548. 

(r)  White  v.  Jrmes,  26  Beav.  191. 

(s)  Mears  v.  Best,  10  Ha.  App.  li.  ; 


Siffken  V.  Davis,  Kay,  App.  xxL 

(t)  See  15  &  16  Vict.  c.  86,  s.  48  ; 
Jenkin  v.  Ron;  5  De  G.  &  S.  107  ; 
and  for  form  of  order,  see  Staines  v. 
Riidlin,  9  Ha.  App.  liii.,  n.  ;  Cator  v. 
Reeves,  16  Jur.  1004. 

(m)  Wayn  v.  Lewis,  1  Dre.  487. 

{x)  Girdlcstone  v.  Lavender,  9  Ha. 
App.  liii. ;  Campbell  v.  Moxhay,  18 
Jur.  641  ;  but  see  Laslctt  v.  Clij)c, 
2  Sm.  &  G.  278. 

(y)  Laslett  v.  Cliffe,  2  Sm.  &  G.  278. 

{£)  Boy  dell  v,  Manhy,  9  Ha.  App. 
liii.  ;  Bellamy  v.  Cockle,  18  Jur.  405  ; 
and  see  Wldtfield  v.  Roberts,  5  Jur. 
N,  S.  113. 

(a)  Corscllis  v.  Patman,  L.  R.  4 
Eq.  156. 

{h)  Ncxcman  v.  Sclfc,  33  Beav.  522. 


OR  THE   CHANCERY   DIVISION   OF   TIIi:    IIKMI   COURT.  Hlty 

the  incuiuLranccrs  (c) ;  so,  also,  alLliou^^'li  tlu-  mortgage  iltM-.l  Ci:--  ^v, 
contains  the  usual  power  of  sale,  an<l  tlie  hill  prays  only 
for  a  sale,  and  not  for  foreclosure  ((1).  AVherc  a  sale  wa-s 
cUrcctcd  at  the  instance  of  a  2>?i'«n(?  incuinhrancer,  hesides 
a  deposit  to  cover  the  prohable  sale  expenses,  a  Lidding  wa,s 
ordered  to  be  reserved  sufficient  to  cover  the  amount  fouinl 
due  to  the  first  mortgagee  (c) ;  and  where  a  second  mort- 
gagee of  a  moiety  of  the  estate  was  plaintiff,  the  conduct 
of  the  sale  was  given  to  a  defendant,  the  first  mortirntree  of 
the  entirety,  as  being  a  more  convenient  and  less  oxpensivo 
course  (/). 

As  a  general  rule,  an  immediate  sale  will  not  bo  ordered,  An  iinmc- 
unless  all  parties  interested  in  the  equity  of  redemption  are  ordt-rod  only 
before  the  Court  and  give  their  consent :  but,  as  in  the  case  clreum"'*'^^"^ 
of  foreclosure,  a  day  is  in  the  fii-st  instance  fixed  for  pay-  «tanct.«. 
ment;   and  in  default  of  payment  a  sale  is  directed  Qj). 
Wliere,  however,  the  mortgagetl  property  consisted  of  lease- 
holds, the  rents  of  which  were  insullicient  to  keep  doAvn 
the  interest  and  other  charges  upon  it,  an  innnediate  sale 
was  ordered  at  the  instance  of  the  first  mortgagee  (/<) ;  so, 
also,  in  other  cases  where  special  circumstances  made  this 
the  most  desirable  course  (;') ;  but  this  discretionary  power 
is  to  be  exercised  (unless  with  consent)  onl}-  under  special 
circumstances, — e.g.,  where  there  is  such  a  complication  of 
interests  that  the  common  decree  could  not  be  conveniently 
worked  out  (k) — and  is   to   be   exercised  for  the   general 
benefit  of  the  estate,  and  not  so  as  to  operate  injuriously  or 
oppressively  on  anj^  person  interested  (/). 

(c)  Widham  v.  Nicholson,  19  Beav.       92,  L.  J.  J. 

33_  (/)  Marriot  v.  Kirlham,  10   W.  ]\. 

(d)  Hutton  V.  Seahi,  4  Jur.  N.  S.  340  ;  Xcwman  v.  Sdfe,  uhi  tnj.nh  Ab 
450 ;  see  too  Macmc  v.  Elkrton,  ib.  to  a  sale  being  onlered  against  tho 
957,  Crowm,  see  Scott  v.  Roberts,  •»  ^\■.  K. 

(e)  Whitfieldy.  Itobtrts,  5  Jur.  N.  S.       499,  and  cases  there  cited. 

J13,  (I)   So;  Jliornt  v.  Jloll'm,  16  Jur. 

[f)HevUtv.  Natison,  28  1..  J.   Ch  1077;     Wickham    v.    Nirh-^lto,,,    19 

49   V.-C.  K.  ;  7  W.  R.  5.  Beav.   38  ;  rrob«rl   v.   Price,   1    i:.|. 

(ff)  So3  Smith  V,  Jtobinson,  I  Sni.  &  R.  51. 

Q  140.  (0  //"'•'<  V.  Ilinot,  IG  Beav.  372  ; 

(h)  Phillips  V.  (Inttcrid-jc,  4  De  CJ.  and  see  Smith  v.  Robinton,  1   Sni.  & 

&  Jo.  531  ;  Fodcr  v.  Ilanxy,  12  W.  R.       G.  140. 

8  S 

VOL.    II. 


1194 


SALES   BY   THE   COURT   OF   CHANCERY, 


Chap.  XXI. 
Sect.  1. 

Whether  sale 
or  foreclosure 
is  the  appro- 
l^riate  remedy 
for  an  equit- 
able mort- 
gagee. 


It  has  been  inucli  doubted  whetlier  sale  or  foreclosure  is 
the  proper  remedy  for  an  equitable  mortgagee ;  and  a  dis- 
tinction has  been  sometimes  drawn  between  a  case  where 
the  mortgagee  has  an  agreement  for  a  legal  mortgage  and  a 
case  where  he  has  a  mere  equitable  charge.  The  j)i'epon- 
derance  of  modern  authorities  is  in  favour  of  a  decree  for 
sale  (m)  :  but  the  Lords  Justices,  on  the  authority  of  a 
previously  unreported  decision  of  the  Court  of  Apj)eal,  have 
recently  held  that  the  relief  to  which  an  equitable  mort- 
gagee by  deposit  is  entitled,  is  foreclosure,  not  sale  (n). 
And  the  rule  as  there  laid  down  would  seem  to  apply  to 
every  description  of  equitable  charge ;  unless  the  parties 
consent  to,  or  the  Court  in  the  exercise  of  its  discretionary 
power  under  the  15  &  16  Vict.  c.  86  directs,  a  sale  (o). 
Whether  a  registered  judgment  creditor,  prior  to  the  recent 
statute,  was  entitled  to  a  sale,  or  to  an  absolute  conveyance 
of  the  property  free  from  all  equity  of  redemption  has  been 
the  subject  of  conflicting  decisions;  but  the  balance  of 
authority  seems  to  prescribe  the  latter  remedy  (■})).  When 
the  land  has  been  delivered  in  execution,  or  he  has  ex- 
hausted as  far  as  possible  the  forms  of  legal  process,  he  may 
now  obtain  a  summary  order  for  sale  under  the  late 
Judgment  Act  (7). 

In  one  case,  where  property  was  conveyed  to  two  sons 
of  the  settlor  upon  trusts  for  his  children,  &c.,  and  the  deed 
provided  that  any  child  advancing  money  to  the  settlor,  or 
towards  the  dischargee  of  a  morto-asce  then  subsistiner  on  the 


{m)  Per  Lord  Hatherley,  C,  in  Ten- 
nant  v.  TrcncJiard,  L.  R.  4  Ch.  Ap. 
537,  542  ;  and  see  Footncr  v.  Sturgis, 

5  De  G.  &  S.  736  ;  LloTjd  v.  Wdttey, 
17  Jur.  754,  V.-C.  W.  ;  Nash  v.  Wor- 
cester Commissioners,  1  Jur.  N.  S.  973, 
V.-C.  W.  ;  and  see  TucTcley  v.  Thomp- 
son, 1  J.  &  H.  126.  For  cases  directing 
a  sale,  see  Pain  v.  Smith,  2  My.  &  K. 
417  ;  Tipping  v.  Power,  1  Ha.  410  ; 
Mattheu-s  v.  Goodday,  8  Jur,  N.  S. 
90,  V.-C.  K.  ;  and  for  cases  directing 
foreclosure,  see  Price  v.  Carver,  3  My. 

6  C.  163 ;  Cresjvick  v.  Harrison,  ih. 


444  ;  Moore  v.  Perry,  1  Jur.  N.  S. 
126  ;  see  too  Jones  v.  Bailey,  17  Beav. 
582  ;  Cox  v.  Toole,  20  Beav.  145. 

(?i)  James  V.  James,  L.  R.  16  Eq. 
153  ;  Pryce  v.  Bury,  ih. 

(o)  Seton,  448,  449,  and  cases  there 
cited. 

{p)  Footner  v.  Sturgis,  5  De  G.  & 
Sm.  736 ;  Simpson  v.  Morley,  2  K.  & 
J.  71  ;  but  see  Jones  v.  Bailey,  17 
Beav.  582. 

iq)  27  &  28  Vict.  c.  112,  s.  4,  and 
ride  siiprd,  p.  475. 


8«it.  1. 


OR   THE   CHANCERY    DIVISION   OF   TIFK    Illcll    ((irin".  IIO; 

property,  should  bo  cntitlnl  to  "a  ehargo  ]>y  way  of  inert-  Ch»p.  XXI. 
gage,"  it  was  held  by  Lunl  Ilathrih.'y,  C,  reversing  V.-C. 
Giffard,  that  a  trustee,  who  hail  advanced  a  considfrablo 
sum  to  the  settlor  and  paid  oft"  part  f>f  the  njortgage  debt, 
was  only  entitled  to  a  sale  of  so  intnli  of  the  estate  as  was 
necessary  to  repay  the  advances,  and  not  to  a  formal  nmit- 
gage  giving  him  the  right  to  foreclose;  and  his  lordship, 
without  however  deciding  the  case  on  tliis  ground,  appears 
to  have  considered  that  where  a  trustee  is  also  mortgagee, 
the  Court,  in  order  to  prevent  the  conflict  of  duty  and 
interest,  will  not  allow  him  to  foreclose  (r). 


As  a  general  rule,  no  party  to  the  suit  ought  to  bid  for  Who  may  bid. 
the  estate  without  the  previous  permission  of  the  Com*t  (s)  ; 
and  the  party  perniittcd  to  bid  will  not  be  allowed  to  con- 
duct the  sale  (t)  ;  and  where,  without  such  permission,  the 
party  conducting  the  sale  purchased,  ami  under  a  feigned 
name,  the  Court,  even  after  the  purchase  had  been  confinneil, 
ordered  the  estate  to  be  put  up  again  at  the  price  for  which 
he  had  bought  it ;  and  if  there  should  be  no  higher  bidding, 
he  was  to  be  held  to  his  bargain  (it).  A  residuary  legatee  (x), 
or  tenant  for  life,  or  owner  of  a  reversionar}'-  interest  in  the 
estate,  may,  (subject  to  the  above  restriction),  purchase  on  a 
sale  by  the  Court ;  and  Lord  Eldon,  although  disapproving 
of  the  rule,  has  referred  to  its  existence  as  free  from  doubt  (y). 
But  leave  to  bid  has  been  refused  to  an  executor  in  an  ad- 
ministration suit  (z) ;  so  also,  to  a  receiver  («),  and  to  a 
guardian  ad  litem  (6).     The   stringency  of  the   rule  may, 

(?•)  Tennant  v.   Trenchanl,  L.  R.  4  a  purchaser,  ftlthmiy;h    he    is   not  a 

Ch.  Ap.  537,  54i.  party  to  the  cause  ;    Bailey  v.  MauU^ 

(s)  ElwoHliy   V.    BUUng,   10    Sini.  7  CI.  &  F.  121,  n. 
98  :    Sug.    99  ;    but    see    Wihon   \.  {x)  Hooper   v.    Goodwin,  G.  Cot>p. 

Greenwood,  10  Sim.  101,  n. ;  ami  see  95. 

Tennant  v.   Trenchard,  L.   R.   4  Ch.  (y)  See  Wdliama  v,  Alftnfjoromjh, 

Ap.  537,  646,  547.  Turn.  &  R.  7«. 

(0  See    Domville  \.  Bcrruujtmi,  2  (:)  6VWrtni  v.  7f«m/<i//,  0  Jur.  108.^. 

You.  &  C.  723.  («)  ^ '«•'■««  V.  Bond,  1   Flan.  &  K. 

(h)  Sidny  V.  Rmi'jer,  12  Sim.  US  ;  196. 
such  an  order  may  be  broujjht  under  (h)  Dodaon  v.  Blthop,  Scion,  11 8<. 

the  review  of  the  House  of  Lords  by 
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■\Vlio  conducts 
sale. 


Coui't  when 
executing 
trust,  cannot 
anticipate 
time  thereby 
fixed  for  sale. 


however,  be  relaxed  where  all  parties  who  are  sui  juris 
consent,  and  an  advantageous  sale  cannot  be  otherwise 
effected  (c), 

In  general,  the  plaintiff  conducts  the  sale  ((?) ;  in  which 
case  his  solicitor  is  considered,  as  between  the  vendors  and 
the  purchaser,  to  be  the  agent  of  all  the  parties  to  the  suit  (e) ; 
the  Court,  however,  may,  if  it  be  probably  for  the  benefit  of 
the  parties  to  the  suit,  and  a  sufficient  case  is  made  out,  give 
the  conduct  of  the  sale  to  a  person  other  than  the  plaintiff  (/) ; 
and,  in  determining  the  question,  does  not  necessarily  con- 
sider the  extent  of  the  interests  of  the  several  parties,  nor 
the  possession  of  the  title  deeds ;  inasmuch  as  every  party  to 
the  Slut  is  bound  to  facilitate  the  sale  ([/). 

Where  a  suit  is  instituted  to  carry  into  execution  the 
trusts  of  an  instrument  which  directs  a  sale  upon  the  occur- 
rence of  a  specified  event,  and  some  of  the  parties  interested 
in  the  proceeds  of  sale  are  not  sui  juris,  the  Court,  has  no 
power,  under  its  general  jurisdiction,  to  direct  a  sale  before 
the  occurrence,  of  such  event  (h) ;  however  injurious  delay 
may  be  to  the  property  (i) ;  nor  even,  it  would  seem,  where 
all  the  parties  are  sui  juris,  if  the  intention  of  the  testator 
in  fixins:  a  time  for  sale  would  be  defeated  (Jc). 


Sale  may  be 
in  town  or 
country. 


Assuming  the  Court  to  have  properly  directed  a  sale,  the 
estate  may  be  sold  at  such  place  cither  in  London  or  in  the 
countr}^,  and  by  such  person,  as  the  Court  shall  think  fit  (l). 
A  sale  in  a  manner  different  from  that  directed  by  the 
decree,  and  unperfected  by  conveyance,  will  be  treated  as  a 
nullity  (m). 


(c)  Camplidl  v.  Walker,  5  Ves.  678, 
682,  and  see  Farmer  v.  Dean,  32 
Beav.  327  ;  Tennant  v.  Trenchard, 
L.  K.  4  Cb.  Ap.  547. 

{d)  See  Dah  v.  Hamilton,  10  Ha. 
App.  vii. 

(e)  Dalhj  v.  Pidkn,  1  Russ.  &  M. 
296. 

(/)  Di:con  v.  Pyner,  7  Ha.  331  ; 
and  see  Jlcw'tt  v.  Nanson,  28  L.  J. 


Cb.  49,  and  supra,  p.  1191. 

(g)  Knott  V.  Cottee,  27  Beav.  33. 

(A)  BlacUow  V.  Laws,  2  Ha.  40. 

(0  Johnstone  v.  Baler,  8  Beav.  233. 

(k)  Bristow  V.  Skirrow,  27  Beav. 
590,  ct  ride  supra,  p.  1191. 

(0  Ord.  XXXV.  61. 

(Hi)  Anneslcy  v.  Ashurst,  3  P.  Wms. 
282  ;  Fx  parte  Ilurjhes,  8  Ves.  617  ; 
Bowen  v.  Evans,  1  J.  &  L.  178,  266. 
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The  general  rules,   to  which   we  liave   before   a<lv«-rtf(l,     <  ■  i. 

respecting  the  relative  duties  of  intended  vendors  and  pur- 
chasers prior  to  tlie  contract,  apply  as  well  to  sales  under  an    '  '* 
order    of    the    Court    as    to    ordinary   sales:   e.(/.,  pulling  i 
caimot   be   supported  in    the  one  case  more  than  in   the  ' 
other  ()i). 

Where  the  sale  is  made  in  an  administration   suit,  the   rartu-ulam  ..f 

trustees  or  other  real  representatives  of  the  deceased  pcreon  mlV  ^    '  * 

must  make  an  affidavit  (o)  as  to  the  partieidars  of  the  real 

estate,  and  the  incumbrances  atiecting  it ;  and  in  other  cases 

similar  evidence  is  required  b^'  the  Court.     The  particulars 

of  sale  are  prepared  by  the  solicitor  of  the  party  conducting 

the  sale,  and  are  in  the  ordinaiy  form,  except  that  they  are 

intituled  in  the  cause  or  matter,  and  that  the  sale   is  stated 

to   be  made  with   the  approbation  of  the  Judge,  under  a 

decree  or  order.     The  solicitor  of  the  party  conducting  the 

sale  also  prepares  the  abstract,  which  before  the  property  is  Prc-paratiun  of 

offered  for  sale,  must,  according  to  the  present  practice,  "  bo 

laid  before  some  conveyancing  counsel  to  be  approved  by  the 

Court  for  the  opinion  of  such  counsel  thereon,  to  the  intent 

that  the  Court  may  be  better  enabled  to  give  such  directions 

as  may  be  necessary  respecting  the  conditions  of  sale  and 

other  matters  connected  therewith;"  and  a  time    for   the 

delivery  of  the  abstract  to  the  purchaser  or  his  solicitor  is  to 

be  specified  in  the  conditions  (»).     Under  this  provision  the  To  1h>  ki.l 

.     ,  1    1  •      1       1  lx;f<irL'  con- 

abstract,  with  a  copy  of  the  particulars  as  settled  in  chambei-s,  vcyandng 

and  a  draft  of  the  ordinary  formal  conditions  employed  on 
sales  by  the  Court,  is  usually  laid  before  one  of  the  six  con- 
veyancing counsel  of  the  Court ;  with  instructions  to  adviso 
whether  the  sale  should  be  made  subject  to  any  and  what 
special  conditions  (q).     The  Court  may,  however,  dispense 

(n)  DiDimoch  v.  IlaUett,  L.  R.  2  Ch.  (n)  A  fi)rin  of  tho  common  condJ- 

Ap.  21,  29 ;  and  see  Sug.  1C9.  tlons  ordin.irily  used  on  sales  by  tho 

(o)  As   to   the    form  of  such    afli-  Court  will  l>e  fouud   in   Uio  l«t  vol. 

davit,  see  Regul.  8  Aug.  1S57,  sched.  of  Davidsou'H  Conveyancing  ;  ajul  t.co 

lyTg  Q  °  llcgul.  8  Aug.  1357,  schcil.  Na  7. 

(p)  15  &  IG  Vict.  c.  8^,  s.  50. 
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Chap.  XXL    with  this  rule,  upon  the  ground  of  expense  (r),  or  for  any 
*'  other  special  reason  (-v). 

In  considering  the  conditions,  the  expression  "the  vendors," 
if  unexplained,  has  been  held  by  Y.-C.  Wood,  at  chambers, 
to  include  all  the  parties  to  the  suit. 

Court  will  not  The  Court  will  not  knowingly  pass  off  an  absolutely  bad 
allow  defec  title  by  the  aid  of  special  conditions  {t)  ;  however,  since  the 
tive  title.  j^^^  edition  of  this  work  was  published,  in  a  case  where 

there  was  an  apparently  good  title  commencing  with  a 
recent  assurance  on  the  purchase  by  a  late  owner,  but  a 
defect,  which  had  then  apparently  been  overlooked,  existed 
in  the  prior  title,  such  defect  consisting  in  a  possible  claim 
to  a  reversionaiy  estate  for  life  in  a  part  of  the  property, 
the  enjoyment  of  which  was  essential  to  the  enjoyment  of 
the  residue,  Lord  Romilly,  M.  R.,  and  than  whom  there  has 
been  no  more  conscientious  Judge,  upon  the  matter  being- 
brought  before  him  privately  at  chambers,  decided  that  the 
property  should  be  put  up  for  sale  under  a  condition  that 
the  abstract  to  be  delivered  to  the  purchaser  at  the  expense 
of  the  vendors  should  commence  with  the  assurance  above 
referred  to  ;  but  that  the  purchaser  might  have  a  full  abstract 
of  the  prior  title  if  he  chose  to  pay  for  it,  and  was  to  be 
allowed  to  investigate  it;  which  it  was  considered  very 
unlikely  that  he  would  do.  The  case  was  a  very  difficult 
one ;  for  the  sale,  which  was  in  a  creditors'  suit,  was  a  matter 
of  necessity  ;  and  to  explain  the  real  state  of  the  eai-lier  title 
would  have  been  instantly  to  bring  down  a  claim  which  was 
not  based  on  any  moral  equity ;  and  which,  in  the  absence  of 
such  disclosure,  in  all  jDrobability  will  never  be  made. 

Particulars  When  the  conveyancing  counsel  has  added  such  special 

and  conditions  -,.,'  ^       l^  •    ^  it  j«i  i 

settled  in  Conditions  as  he  thinks  necessary,  the  particulars  and  con- 
chambers.         ditions  are  finally  settled  in  chambers,  the  time  and  place 

(r)  Chamberlain  v.  Chamberlain,  1  (t)  Bennett  v.    Wheeler,   1    Ir.  E<|. 

Sm.  &  G.  App.  23.  18  :  and  see  Hume  v.  Bentley,  5  De 

(.s)  Gibson  V.  WoUurd,  5  Do  G.  M.  G.  &  S.  527  ;  Nunn  v.  Uancod;  L, 

&  G.  835  ;  iJe  Jones,  1  Jur,  N.  S.  817.  E.  6  Ch.  Ap.  850. 
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of  sale  arc  fixed,  and  tlic  auctioneer  is  "appointeil,  and  tli xXL 

amount  of  his  renmne  ration  is  detei  mined  (h).  ^         '   '_ 

The  common  conditions  provide  for  a  reserved  hiddin-',  JV'^T"'    , 

^  litililliii;  alxl 

and  also  for  the  pa^'ment  of  a  deposit  hy  tlie  purchaser :  the  dqNMi. 
latter,  however,  is  often  not  re([uiivil.  \V1hii  a  deposit  is 
paid  the  person  appointed  to  receive  it  must  usually  },'ive 
security  (x).  Under  the  old  practice,  the  Court  lias  refused 
to  sanction  its  payment  to  the  Master's  clerk,  but  has  all(»wed 
it  to  be  paid  to  the  solicitors  of  a  defendant  in  the  cause, 
they  undertaking  by  counsel  to  account  for  it,  and  the 
defendant  submitting  to  l)e  bound  by  any  future  order 
which  the  Court  might  make  respecting  it  (>/). 

If  an  incompetent  person,  (as  a  lunatic,)  is  declared  tlie   HL-h-.t 
highest  bidder,  the  Court  cannot  hold  the  next  bidder  to  his  ^^r^,a  Uu^.m- 
bidding,  or  even  allow  him  to  stand  as  purchaser  with  the  j.^'^.ljj^i'.l^.t' 
consent  of  the  parties  to  the  cause  (z).     In  a  modern  case,  mcaua-<.ffcct 
where  the  ofier  of  the  highest  bidder  was  rejected,  under  the 
idea  that  he  was  of  insufficient  means,  and  the  next  bidiler 
was  declared  the  purchaser,  the  Court  did  not  treat  the  sale 
as  void;  but  seemed  to  consider  that  the   liighest  bidder 
should  have  moved  that  he,  instead  of  the  other,  might  bo 
declared  the  purchaser  {('). 

Where  a  purchaser  made  an  offer  after  the  auctioneer  ha.l  ni.lJing  after 

i  .  Ill    t'Htato  bought 

declared  the  amount  of  the  reserved  biddmg,  it  was  lieki  in. 
that  this  was  an  offer  respecting  which  a  special  application 
to  the  Court  was  necessary  (h) :  but  in  one  case,  where  tho 
property  was  bought  in,  but  before  the  auctioneer  left  tho 
rostrum,  a  person,  to  whom  the  reserved  price  had  been 
improperly  divulged,  agreed  to  purchase  for  that  amount, 
the  contract  was  held  to  be  binding  upon  him  (c) ;  and  tlie 

(u)  See  Dan.  Chr.  Tr.  1171,  H  72.  one  of  ftu  offer  to  inircluuo  by  i-rivato 

(x)  Dan.  Ch.  Pr.  1173.  coutract.                            ,„„,,., 

(>,)  Lmn  V.    Cohill,   0   Jur.   6S0,  {„)  Jfnrjha  x.  L.picomlf.O  U<^  U^ 

y''^  g-"^ j3  (/.)  J)o,ck  V.  Lur;,,  4  Ha.  31 1. 

M  Su-.  102  ;  Blachlcard  v.  Lin-  (c)  Ehc  v.  Unr.mul,  23  r.av.  223  ; 

dS-en,  1  Cox,  205  ;  scd  qu<vye.  whether  affinued,  232  ;    and  .^  B.^^cld  v. 

the  Couit  mi.'ht  uot  treat  the  case  as  Uoilja,  33  Beav.  90. 
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Chap.  XXI.    learned  Judge  observed  that  it  is  very  usual  for  the  reserved 
^^  '   '        bidding  to  be  known ;  and  a  constant  practice  for  persons 
to  take  the  property  at  the  reserved  bidding  (d). 


Section  2. 

As  to  the 
rights  and 
liabilities  of 
highest 
bidder,  &c. 

Highest 
bidder  not 
the  purchaser 
until  certifi- 
cate of  sale 
becomes 
absolute. 


(2).  As  to  the  rigJits  and  liahilities  of  the  highest  bidder, 
after  the  sale,  hut  before  the  certificate  of  the  result  of  the 
sale  becomes  absolute ; — and  as  to  the  late  practice  of 
opening  biddings. 

After  the  sale,  the  chief  clerk  of  the  Judge  to  whose 
branch  of  the  Court  the  cause  is  attached,  proceeds,  on  a 
day  named  in  the  conditions  of  sale,  to  certify  the  result ; 
and  the  purchasers  may,  if  they  think  fit,  attend  at  cham- 
bers, by  their  solicitors,  to  settle  the  certificate.  The  certi- 
ficate having  been  settled  is  signed  by  the  Judge  and  filed ; 
with  the  same  result  as  under  the  old  practice  attended  the 
order  nisi  confirming  the  Master's  report  of  the  sale :  and 
after  eight  days,  if  no  application  be  made  in  the  interval  to 
discharge  or  vary  it,  becomes  absolute  ;  with  the  same  result 
as,  under  the  old  practice,  attended  the  confirmation  absolute 
of  the  Master's  rej)ort ;  and  will  not  be  opened  except  upon 
very  special  grounds  (e).  Until  the  certificate  becomes 
absolute  the  bidder  has  not  absolutely  assumed  the  character 
of  purchaser ;  so  that  in  the  interval  a  loss  by  fire  falls  on 
the  vendors  (/)  :  and  a  motion  that  the  best  bidder  shall 
complete,  and  pay  his  purchase-money,  by  a  certain  day, 
will  be  refused  {g) :  but,  if  the  interest  j)urchased  be,  in  its 
own  nature  determinable — e.g.,  a  life  estate — it  seems  that 
he  must  pay  the  purchase-money,  although  the  event  upon 
which  the  interest  determines,  occur  before  the  certificate 


{d)  And  see  Bug.  9G ;  Dan.  Ch.  Pr. 
1175. 

(e)  See  15  &  IG  Vict.  c.  80,  ss.  32, 
33,  34,  and  the  Orders  of  16  Oct. 
1852,  No.  47,  et  scq.  ;  and  Bvidr/cr  v. 
Penfold,  1  K.  &  J.  28  ;  Ware  v.  Wat- 
son, 25  L.  J.  Ch.  199  ;  7  Do  G.  M.  & 


G.  739  ;  Hoicell  v.  KhjUky,  4  W.  R. 
477  ;  8  De  G.  M.  &  G.  325  ;  Re  Jones' 
Settled  Estates,  5  Jur.  N.  S.  1243. 

(/)  Ex  parte  Minor,  11  Ves.  559  ; 
cited  13  Ves.  518. 

(y)  Anon.,  2  Ves.  jun.  335. 
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becomes  absolute  (A) :  so,  it"  the  curtilicatc  Ijccoine.  absijluU.',     I'l  •■  "^  "^^ ' 
he  will,  in  the  case  of  a  life  estate,  be  entitled  to  the  inter-    _ 
mediate  income  (i). 

The  death  of  the  purchaser  l.)cfure  the  certificate  becomes  Death .-(, 

11  111      l>cfur«  (x-rlirt- 

absolute,  does  not,  however,  vacate  the  sale,  even  althougli  cau-  Uojinw 
he  never  signed  an  agreement ;  sales  by  the  Court,  not  being  "  "  *'* 
within  the  Statute  of  Frauds  (/.•) ;  but  the  contract,  it  is 
said,  cannot  be  enforced  against  his  representatives  with- 
out suit  {I);  and  it  was  the  practice  in  sucli  a  case  not  to 
serve  the  heir  with  notice  of  an  application  to  open  tlic 
biddings  (in). 

If,  before  the  certificate  becomes  absolute,  the  purchaser  Suh-nalo  »t 

profit. 

resell  at  a  profit,  the  sub-purchaser  becomes  the  purchaser 
under  the  Court  at  the  advanced  price  (;?):  in  a  nKulern 
case,  where  the  first  purchaser  had  received  the  advance  in 
price  and  had  absconded,  the  Court  directed  the  property  to 
be  resold:  reserving  the  question  whether,  if  it  should  not 
produce  the  sum  offered  by  the  sub-purchaser,  he  should 
not  be  answerable  to  the  Court  for  the  difference;  and 
reserving  all  questions  of  liability  in  the  original  pur- 
chaser (o);  and,  in  another  case,  where  before  the  certi- 
ficate became  absolute,  the  original  purchaser  sold  at  a 
profit,  a  re-sale  was  ordered,  upon  the  terms  of  his  paying 
into  Court  the  amount  of  the  advance  offered  by  the  sub- 
purchaser (p). 

Until  the  certificate  became  absolute  (7),  the  purchu.ser  ^J^^^^^^S^ 


(/.)  Anson  v.  Tou-good,  1  Jac.  &  W.  Cm)  Tc.nphr  v.  Sictet,  8  Beav.  40  J  ; 

C39  ;  and  see  Vcscj  v.  Ehoood,  2  Cn ,  Lord  Langdalc's  private  opinion  Hocin-s 

&  L.   47  ;   3  Dm.  &    W.   74,  over-  to  have  been  that  tho  heir  should  Ihj 

ruling    Vincent  v.    Gouvj,  cited    ibid.  served. 

75  (n)  Jloddcr  v.  7i'.//?i/i,  Tarn).  341. 

ii)  Anson  v.  Toiuyood,  1  Jac.  &  W.  (■<)  Jlolroyd  v.  Wyatt,  2  C.ll.  329. 

ggj  {p)  lie  Uoixlwin's  Stttkd  E$laU*,  4 

(I)  See    Att.-Gcn.    v.  D^iy,  1  Ven.  Giff.  90  ;  8  Jur.  N.  S.  1173. 

2.21  (7)  Bridocr  v.  PcnfM,  1   K.  A  J. 

(,■)  Lml  v.  Lord,   1  Sim.  503,  sa/  2S. 
q:uvre. 


what  i«. 
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Chap.  XXI. 
Sect.  2. 


might,  before  the  recent  Statute  (>•),  have  lost  his  bargain 
by  the  Court  opening,  (as  it  is  termed,)  the  biddings ;  that 
is,  directing  a  re-sale,  on  the  application  of  a  person  ^-illing 
to  give  a  higher  price  for  the  property ;  and  this,  although 
he  were  interested  in  the  proceeds  of  sale  (s),  or  were  pre- 
sent at  the  sale  (t)  :  but,  in  the  last  case,  the  Court  regarded 
the  application  with  some  jealousy,  and  required  a  larger 
advance  than  under  ordinary  circumstances  (u) :  and  they 
might  be  opened  a  second  time  (x)  on  the  apphcation  of  the 
same  person  (i/) :  but  could  not  be  opened  until  the  certifi- 
cate had  been  filed  (c).  And  the  Court  had  the  same  power 
to  open  biddings  upon  a  sale  by  sealed  tender,  as  on  a  sale 
by  public  auction  («)  ;  but  the  practice  was  not  extended  to 
a  sale  strictly  by  private  contract  (h) ;  not  even  in  a  case 
where  trustees  sold  under  a  power,  for  a  lower  price  than 
they  might  have  obtained  under  a  more  spirited  competi- 
tion (c). 


On  what 
advance  in 
price. 


The  sufiiciency  of  the  advance  was  considered  with  refer- 
ence to  the  entire  purchase-money :  including  the  price  of 
timber,  although  valued  separately  from  the  estate  (cZ).  As 
to  what  constituted  sufiiciency,  there  was  no  definite  rule ; 
but  about  ten  ^^er  cent,  appears  to  have  been  the  usual 
advance  on  small  sums  (e).  The  Court  would  not  accept  an 
insufiicient  advance  on  the  ground  of  tlie  applicant  having 
mistaken  the  time  of  sale  (/). 


(r)  30  &  31  Vict.  c.  48,  s.  7,  and 
vide  infrd. 

(s)   Hooper  V.  Goodwin,  G.   Coop. 

(<)  ThornhUl  V.  Thornhlll,  2  Jac.  & 
W.  347  ;  overruling  earlier  cases  there 
cited  ;  see  Sug.  118,  n. 

(u)  Tyndcde  v.  Warre,  Jac.  525, 
626  ;  Lefroy  v.  Lefroy,  2  Russ.  606  ; 
Shallcrosa  v.  Jlibberson,  1  C.  P.  C, 
N.  R.  380  ;  as  to  what  constituted  an 
advance  in  price,  see  Jte  Careivs 
Edate,  26  Beav.  187. 

(x)  Scott  V.  NeaUt,  3  Ero.  C.  C. 
475 ;  Walond  v.  Walond,  8  Bcav. 
352. 


(y)  Preston  v.  Barlcr,  16  Ves.  140  ; 
Sug.  115. 

(c)  Lovegrove  v.  Cooper,  9  Ha.  279. 

(rt)  Osborne  v.  Foreman,  2  Jur.  N.  S. 
361  ;  affd.  sub  nomine  Barlmo  v. 
Osborne,  6  H.  L.  Ca.  556  ;  Water- 
house  V.  JVilhinson,  1  H.  &  M.  636. 

(6)  Millican\.  Vanderplanl;  11  Ha. 
136. 

(c)  Uarpcr  v.  Hayes,  2  De  G.  F.  & 
Jo.  542. 

{d)  Bates  v.  Bonnor,  6  Sim.  380. 

(e)  See  Sug.  115  ;  Dan.  Ch.  Pr, 
1198  ;  and  2  CoU.  537. 

(/)  Anon.,  1  Ves.  jun.  453, 
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Where  se\-eral  lots  were  purchased  by  the  same  person,    Chap.  XXI. 
and  the  biddings  were  opened  as  to  any  of  them,  lie  might 


give  up  tliose  which  he  subsequently  purchased,  on  satisfying  ^^^^^,"1  i^y 
the  Court  that  he  bought  them  in  consequence  of  having  ^^»g^^^  ^y 
purchased  the  prior  lot  (g) :  and  a  like  indulgence  would  chaHc-r. 
probably  have  been  granted  if,  the  biddings  in  respect  of  a 
subsequent  lot  being  opened,  he  could  satisfy  the  Court  that 
he  bought  the  prior  lot  with  a  view  of  purchasing  such  sub- 
sequent lot  (h)  :  and  a  person  seeking  to  open  biddings  on 
some  only  out  of  several  lots  bought  by  the  same  purchaser, 
would  therefore  be  required  to  take  such  other  lots  at  their 
original  price,  if  the  purchaser  declined  them,  and  they  did 
not  fetch  so  much  on  a  re-sale  (i). 

The  person  wishing  to  open  a  bidding  on  any  of  the   Mode  o£ 
grounds  on  which  biddings  may  be  still  opened  must,  at  his  J,KuJg^ 
own  expense,  apply  for  leave,  by  motion ;  notice  of  which 
must  be  given  to  the  parties  in  the  cause,  and  to  the  pur- 
chaser (/o),  but  not  to  the  heir  of  a  purchaser  dying  before 
the  certificate  of  sale  becomes  absolute  {I) :  he  cannot  in  one 
motion  include  lots  sold  to  separate  purchasers  (??i).      If, 
under  the  late  practice  of  opening  biddings  on  the  mere 
ground  of  an  advance  in  price,  his  offer  were  accepted,  the 
order  was,  in  general,  made  on  condition  that  he  paid,  as  a 
deposit,  the  amount  of  his  advance  (n) ;  and  this  he  had  to  Deposit 
do  at  his  own  expense  (o) :  however,  in  one  case,  where  an  ^^'i^^"''-'  • 
advance  of  7,000?.  was  offered  upon  27,000?.,  Lord  Langdale 
allowed  the  biddings  to  be  opened  on  payment  into  Court  of 
only  3,400?.  (p) ;  and  it  was  held  in  a  modern  case  that  he 
could  not,  pending  the  re-sale,  be  required  to  pay  into  Court 

(r/)  Price  V.  Price,  and  Fielder  v.  {m)  Goodall    v.    Piclford,    6   Sim. 

Fielder,  1    Sim.  &  St.  3SG  ;    see,  as  379.    In  Ilumphries  v.  Roberts,  6  Jur. 

to  Ireland,  Grcffj  v.  Glover,  1  Ir.  Eq-  680,  the  nine  lots  appear  to  have  been 

211.  bought  by  the  same  purchaser ;  see 

(/t)  See  Sug.  116  ;  Boxcycr  v.  Blach-  Registrar's    Minute    Book,  Trin.   T. 

ivall,  3  Anst.  657  ;  Ex  parte  Tilshy,  1842,    fol.    258,   where    the    case    is 

4  IVIadd.   227,  n.  ;   et  vide  suprd,  p.  entered  as  Jones  v.  Williams. 

1076,  as  to  connecting  lots.  («)  See  Anon.,  6  Ves.  513. 

(/)  Bates  V.  Bonnor,  6  Sim.  380.  (o)  Sug.  114. 

\k)  Dan.  Ch.  Pr.  1202.  (p)    Manners   v.   Fur:;c,  17  L.  J., 

(?)  Tcmplcr  v.  Sweet,  8  Bcav.  4G4.  N.  S.,  Ch.  485,  R. 
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Chap.  XXL 
Sect.  2. 

First  pur- 
chaser to  be 
paid  interest 
and  costs. 


the  amount  of  the  original  deposit  (q).  He  was  also  required 
to  pay  to  the  first  purchaser  interest,  at  four  per  cent.,  on 
such  part  of  his  purchase-money  as  might  have  lain  dead  (r); 
and  his  costs,  including  any  costs  which  ho  himself  j^aid 
on  opening  former  biddings  (.s)  ;  and  also,  it  would  seem, 
(although  no  special  directions  would  in  general  be  given  (t),) 
his  or  his  agent's  costs  of  a  journey  to  the  estate  (u) :  and 
where  property,  which  had  been  sold  in  several  lots,  was 
directed  to  be  resold  in  a  single  lot,  the  Court,  under  the 
special  circumstances,  directed  that  the  person  opening  the 
biddings  should  pay  to  the  purchasers  their  expenses  of 
surveying  the  estate  (x)  :  but  the  purchaser's  costs  of  inves- 
tigating the  title  have  been  refused  (y) :  and  it  is  conceived 
properly  so,  as  they  were  prematurely  incurred. 


If  the  person  obtaining  the  order  neglected  to  draw  it  up 
and  pay  the  deposit,  any  other  person  might,  upon  notice  to 


Biddings 
might  be 
re-opened 

payTn  deposit,  lii^^  ^0^6  to  opcu  the  biddings  (z) 


Ke-sale.  The  order  being  obtained  and  drawn  up,  and  the  deposit 

paid,  the  estate  would  then  be  resold ;  the  proceedings  on 
the  resale  being  similar  to  those  on  the  original  sale.  It 
appears  doubtful  whether  the  estate  could  be  re-allotted 
without  a  special  order,  made  on  special  reasons  («). 


First  pur- 
chaser dis- 
cliarged  Ijy 
order  opening 
biddings. 

Person 
opening 
biddings  if 
outbid  at 
re-sale  was 
primd  facie 
discharged. 


The  first  purchaser  was  entirely  discharged  by  the  order 
opening  the  biddings  (h). 

If,  upon  a  re-sale,  the  person  opening  the  biddings  were 
outbid,  he  was,  in  the  absence  of  any  special  agreement  with 
the  Court  (c),  discharged  from  his    offer  (d) ;    and  might 


{<[)  BanJcs  V.  Banls,  IG  Beav.  380. 

(r)  Ite  Birch,  Sug.  115  :  as  to  de- 
posit. Batiks  V.  Banks,  16  Beav.  3S0. 

(s)  Bates  v.  Bonnor,  6  Sim.  382. 

(t)  See  Anon.,  2  Ves.  jun.  286. 

(m)  S.  C.  ;  and  see  note  to  Farloio 
V.  Wieldon,  i  Madd.  461. 

{x)  Watts  V.  Martin,  4  Bro.  C.  C, 
113,  Belt's  edition. 

[y)  Sullivan  v.  Bnyfii,  Fl.  k  K.  460. 


{£)  Gibbons  V.  IIowcll,  4  Madd.  52. 

(a)  Ward  v.  Cooke,  9  Sim.  87  ;  and 
see  Humphries  v.  Roberts,  6  Jur.  680, 
supra,  p.  1201. 

{b)  See  Dan.  Ch.  Pr.  1204. 

(f)  See  Walond  v.  Walond,  8  Beav. 
352. 

(d)  See  S.  C,  and  Williams  v. 
Attenborourjh,  Turn.  &  R.  77. 
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reclaim  his  deposit,  but  without  costs  (r) ;  although  the  pi-ice    Chap.  XXI. 

of  the  estate  had  l)een  more  than  douhled  l>y  the  re-sale  (/) :         ^^  '   ' 

but  such  costs  ((/),  and  also  interest  at  4/.  ver  cent,  on  the  y^^"  entitled 

^'■^^  '^  to  COHts. 

deposit  (A),  have  been  allowed  where  the  biddings  were 
opened  merely  for  the  benefit  of  the  parties  interested  in  the 
proceeds  of  the  estate. 

A  person  opening  biddings  in  a  fictitious  name,  would  be  0[)cuing 
compelled  to  take  the  estate  at  the  price  at  which  he  opened  iictiticuw 
them  (/) ;  if,  on  a  re-sale,  no  better  offer  were  made  and  couM  "'"^"^^^ 
be  enforced  (Jc). 


The  practice  of  opening  Ijiddings  after  a  contract  had  been  Tractice 
entered  into,  which,  in  any  ordinary  case,  would  have  been  cept  iu\vhat 
treated  as  binding  on  both  parties,  was  frequently  pro-  *^^'*^'*' 
ductive  of  serious  mischief  and  inconvenience  :  but,  though 
reluctantly  sanctioned  by  eminent  judges  (T),  was  too  deeply 
rooted  in  the  procedure  of  the  Court  to  be  eradicated,  except 
by  the  aid  of  the  legislature.  Now,  by  a  recent  statute,  the 
practice  has  been  discontinued;  and  the  highest  bond  fide 
bidder  at  any  sale  by  auction  under  the  decree  of  the  Court, 
provided  he  shall  have  bid  a  sum  equal  to  or  higher  than 
the  reserved  price  (if  any),  is  to  be  declared  and  allowed  the 
purchaser ;  unless  the  Court  or  Judge  shall,  on  the  ground  of 
fraud  or  improper  conduct  in  the  management  of  the  sale, 
upon  the  application  of  any  person  interested  in  the  land, 
either  open  the  biddings,  holding  such  bidder  bound  by  his 
bidding,  or  discharge  him  from  being  the  purchaser,  and 
direct  a  re-sale  ;  but  any  such  application  must  be  made  to 


(c)   Rirjhu  V.    M'Namnra,    G    Ves.  Y.-C.  K.  B. ;  see  Chester  v.  Gorges, 

46C  ;  Trcfusis  v.  Clinton,  1  Ves.  &  B.  uhi  suprd ;  Banls  v.  Banlcs,  IG  Dre. 

361  ;  Chester  v.  Gorges,  2  Moll.  505.  380. 

(/)  Earl   Macclesfield    v.  BlaJce,   8  (/)  Molcsicorth  v.  Oine,  1  Dick,  289. 

Ves.  214.  {k)  Sug.  118. 

(g)  S.  C. ;  Owen  v.  Foidlcs,  9  Ves.  [I)   See   Lord   Eldon's    remarks  in 

348;    West  v.    Vincent,  12    Ves.    6;  White  v,  Wilson,  li  Ves.  151,  153; 

Chapman  v.  Fowler,  3  Ha.  577.  and  Lord  Iledesdale's  in  Fergus,  Fxc- 

(h)  Fihlcr    V.  J3elli)ighain,   1    Coll.  ciUors  of,  v.  Gore,  1  Sch.  &  Lef.  350. 
526  ;  Gnwenor  v.   Miks,  8  Jur.  838, 
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Chap.  XXI. 
Sect.  2, 


the  Court  or  Judge  before  the  chief  clerk's  certificate  of  the 
result  of  the  sale  shall  have  become  binding  (m). 


Section  3. 

As  to  certifi- 
cate of  sale, 
&c. 

How  certifi- 
cate of  sale 
becomes 
absolute. 


(3.)  As  to  the  certificate  of  sale  becoming  ahsolute ; — and  as 
to  the  purchaser's  rights  and  liabilities  thereafter. 

AYhen  the  certificate  by  the  chief  clerk  of  the  result  of  the 
sale  has  been  settled  and  adopted,  and  signed  by  the  Judge, 
the  same  is  filed,  and  becomes  binding  on  all  the  parties  to 
the  proceedings,  unless  discharged  or  varied  upon  an  appli- 
cation for  that  purpose  made  within  eight  clear  days  after 
the  same  is  fi,led  (n). 

Purchaser  Upon  the  certificate  thus  becoming  absolute,  the  purchaser 

prima  facie       becomes  the  0"vsTrer  of  the  estate,  subject  to  papnent  of  the 
eutitled  to        purchase  money ;  and  is  not  liable  to  have  the   biddino-s 

estate  subject     i  -^   '  o 

to  payment  of  opened  on  the  mere  ground  of  advance  in  price  (o),  or  of 
negligence,  surprise,  &c.,  on  the  part  of  the  vendors  (j>),  or 
of  mistake  on  the  part  of  an  intended  bidder  {q) ;  but  only 
on  special  grounds,  such  as  fraud  or  misconduct  in  the  pur- 
chaser, or  his  fiduciary  character,  or  some  fraudulent  negli- 
gence in  another  person, — e.g.,  the  agent  for  sale, — of  which 
it  is  against  conscience  that  the  purchaser  should  take 
advantage  (/■).  In  a  modern  case,  where,  on  a  sale  under  the 
direction  of  the  Court,  two  persons  agreed  not  to  bid  against 
each  other,  but  that  one  should  bid  up  to  a  stated  sum, 
which,  though  they  did  not  know  it,  was  in  excess  of  the 
reserved  price,  and  that  the  property  should  be  divided 
between  them,  it  was  held  that  this  was  not  a  sufficient 


(m)  30  &  31  Vict.  c.  48,  s.  7.  As 
to  what  amoimts  to  fraud  or  improjier 
conduct  in  the  management  of  the 
sale,  see  Delves  v.  Delves,  L.  R.  20 
Eq.  77. 

(n)  Cons.  Ord.  XXXV.,  r.  52  ; 
Morgan,  p.  560  ;  and  see  15  &  IG 
Vict.  c.  80,  s.  34. 

(o)  Morice  v.  Bishop  of  Durham, 
11  Ves.  57  ;  Wldte  v.  Wilson,  14  Ves. 
151  ;  Fergus,  Executors  of,  v.  Gore,  1 
Scb.  &  L.  350  ;   Ware  v.    Watson,  25 


L.  J.,  Ch,  199  ;  7  De  G.  M.  &  G. 

739  ;  and  see  now  30  &  31  Vict,  c, 
48,  s.  7. 

(p)  See  14  Ves.  153. 

(q)  Anon.,  1  Ves.  jun.  453. 

(?■)  See  Morice  v.  Bishop  of  Durham, 
11  Ves.  57  ;  and,  as  to  fraud,  see 
Ryder  v.  Earl  Goicer,  6  Bro.  P.  C. 
806  ;  and  see  Watson  v.  Birch,  2  Ves. 
J.  52,  55,  where  the  owner  of  the 
estate  was  in  prison  at  the  time  of 
sale. 
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reason  on  the  ground  of  fraud  for  opening  the  biddings  after     Chap.  XXI. 
the  sale  had  been  confirniGd  («).     When  the  certificate  has   !ll_l_ 


become  absokite,  the  purchaser  may  resell  at  a  profit  fur  his 
own  benefit  (t).  He  is  also  liable  to  any  loss  which  may 
happen  in  connection  with  the  estate ;  as,  in  a  modern  case, 
the  expenses  of  making  good,  damages  caused  to  adjoining 
property  by  the  fall  of  the  houses  which  he  had  purchased  (h); 
but  he  may,  it  seems,  be  discharged  l)y  the  improper  conduct 
of  the  vendors ;  as  e.g.,  by  their  neglect  to  insure  leaseholds 
pursuant  to  their  covenant  (.«). 

He  may  apply  by  summons  for  leave  to  pay  his  purchase  May  move  to 
money  into  the  Bank,  and  to  be  let  into  possession ;  or,  if  chLrmoney, 
incumbrances  appear  by  the  certificate,  or  (semhle)  if,  ^nc^T^brancef 
although  not  so  appearing,  the  same  are  known  to  exist,  and 
all  parties  to  the  suit  are  sid  ju/ris  and  agree  to  their 
discharge,  for  leave  to  pay  them  off  out  of  the  purchase- 
money,  and  to  pay  in  the  balance  (y) :  the  payment,  how- 
ever, must  be  an  entire  payment,  although  the  lot  be  sold  to 
joint  purchasers  (z).  The  conditions  usually  provide  that 
the  purchaser  may  deduct  property  tax  from  any  interest 
payable  by  him  on  his  purchase-money  (a) :  where  this  is 
not  the  case,  the  interest  must  be  paid  in  full  without  de- 
ducting the  tax  (h) ;  but  the  purchaser  may,  it  seems,  apply 
for  repayment  when  the  purchase-money  is  dealt  with  by 
the  Court  (c).  If  the  money  is  invested  at  the  vendors' 
request,  the  purchaser  will  not  be  affected  by  any  variation 
in  the  funds  ((?) ;  nor  will  he,  in  the  absence  of  any  improper 
delay  on  his  part,  have  to  bear  any  extraordinary  expense 

(s)  Re  Carcw's  Estate,  26  Beav.  187.  7  :  Morgan  App.  Ixvi. 

(<)  Dnccll  V.  TufncU,  1  Kay  &  J.  (h)  Iloiroijd  v.    Wi/atl,  1  Dc  G.  & 

324  ;  and  compare  Goodwin's  Settled  S.  125  ;  Dawson  v.   Dawson,  11  Jiir. 

Estate,  4  Giflf.  90.  984,   V.-C.  S.  ;    Humhh  v.  Humble, 

(u)  Robertson  v.  Skelton,  12  Beav.  12  Beav.  43. 
260.  (c)  ^(^^  V.  Bunny,  1  K.  &  Jo.  216  ; 

(x)  Palmer  v.   Goren,  4  W.  R.  CSS,  and  see  Duval  v.  Mount,  there  cited. 
V.-C.  K.  (<0  Ambrose  v.  Ambrose,  1  Cox,  194; 

(y)  Dan.  Ch.  Pr.  1191,  et  scq.  D'Oyley  v.   Countess  Poicis,  ib.   20(3  ; 

(z)  Darlin  .v.  Marye,  1  Anst.  22.  Gell  v.    Watson,   2    Sim.   &  S.   402  ; 

(a)  See  Eegul.  8  Aug.  1857,  sched.  Ilumi.hics  v.  Home,  3  Ha.  276,  279. 
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Chap.  XXI. 
Sect.  3. 


Substitution 
of  purchaser 
allowed,  on 
Avhat  terms. 


necessary  to  complete  tlie  convej-ancc,  as  e.g.,  the  fine  in  the 
admittance  of  the  heir  of  a  vendor  who  has  died  since  the 
contract  was  entered  into  but  before  completion  of  the 
sale  {e). 

The  Court  will,  either  before  or  after  the  certificate  of  sale 
has  become  absolute,  discharge  the  purchaser  and  sul)stitute 
any  other  person  (/),  upon  his  paying  in  the  entire  purchase- 
money  ;  and  such  an  order  has  been  made  under  the  old 
practice,  where  the  first  purchaser,  after  confirmation  of  the 
report,  had  agreed  in  writing  to  sell  the  property,  and  had 
since  died,  and  his  heir  was  abroad  {g) ;  and,  where  the  same 
motion  asks  for  such  substitution  and  for  leave  to  pay  in  the 
money  and  be  let  into  possession,  since  no  additional  costs 
are  incurred  by  the  parties  to  the  cause  than  would  have 
been  incurred  on  the  usual  motion  to  pay  in  purchase-mone}^, 
no  costs  will  be  given  {It).  .If  the  application  is  made  before 
the  certificate  of  sale  has  become  absolute  there  must  be  an 
aflidavit  that  there  is  no  underbargain  {i)  :  but  such  affidavit 
is  unnecessary  after  the  certificate  has  become  absolute,  as 
the  purchaser  has  thereby  become  the  absolute  owner. 

Where  a  purchaser  died  after  confirmation,  the  Court 
ordered  the  estate  to  be  conveyed  to  his  devisee,  although 
the  heir  was  an  infant  (h). 


Section  4. 

As  to  the 
investigation 
of  the  title, 
&c. 

Abstract — 
and  title. 


(4.)  As  to  the  investigation  of  the  title  ;—ixiyment  and 
ajiplication  of  imrchase-money  ; — -possession  ;—and  pre- 
paration  and  execution  of  the  conveyance. 

Delivery  of  the  abstract  may,  if  necessary,  be  compelled 
by  an  order  obtained  on  summons  {I)  :  and,  if  dissatisfied 
with  the  title  shown  thereby,  the  purchaser  may  procure  an 


(c)  Paramore  v.  Grecnsladc,  1  Sm. 
&  G.  541. 

(/)  Miller  v.  Smith,  6  Ha.  609. 

{>/)  Fcarse  v.  Pcarse,  7  Sim.  138. 

(/t)  Christian  v.  Chamhcrs,  4  Ha. 
307.  For  form  of  order,  sec  Seton, 
1207. 


(/)  Ili'jhi/  V.  Macnamara,  6  Ves. 
515  ;  Vale  v.  Davenport,  6  Ves.  615  ; 
see  Dcuell  v.  TuffneU,  1  K.  &  Jo. 
324  ;  see  too  Goodwin's  Settled  Estate, 
4  Giff.  90  ;  and  5(/pn«,  p.  1173. 

(k)  Ikx  V.  Greijory,  4  Pri.  380. 

(/)  Dan.  Ch.  Pr.  1178. 
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order  that  the   title   be   referred  to  chanil)ers  ;  upon -whicli     Chap.  XXI. 


reference  the  proceedings  will  be  similar  to  those  in  a  suit 
for  specific  performance  {m).  When  a  decree  is  manifestly- 
wrong  by  reason  of  the  absence  of  a  necessary  party  to  the 
record,  the  purchaser  is  entitled  to  be  discharged  without  a 
reference  ;  but  not  where  the  question,  whether  all  proper 
persons  were  parties,  depends  on  extraneous  circumstances 
which  should  be  the  subject  for  inquiry  (n).  Contrary  to 
the  rule  which  prevails  in  ordinary  sales,  the  Court  will 
compel  the  purchaser  to  take  an  equitable  title  (o) ;  but 
only  where  the  legal  estate  is  outstanding  without  any 
claim  of  interest  on  the  part  of  the  person  in  whom  it  is 
vested  (p) ;  or  is  outstanding  in  an  infant  from  whom  it 
may  be  readily  got  in  (q) ;  and  the  rule  is  strictly  confined 
to  such  eases  ()■) :  nor  will  it  compel  him  to  take  a  doubtful 
equitable  title  (s) ;  nor,  perhaps,  where  there  is  material 
error  in  the  decree,  to  wait  until  the  same  is  rectified  (t).  So, 
where  the  recitals  in  one  of  the  abstracted  deeds  were  so 
framed  as  to  conceal  a  defect  in  the  prior  title,  the  purchaser 
was  discharged  from  the  purchase  and  Avas  allowed  his  costs, 
notwithstanding  that  by  the  conditions  he  was  precluded 
from  inquiring  into  the  prior  title,  and  the  recitals  were 
made  conclusive  evidence  (it).  In  one  case,  where  a  purchaser 
had  accepted  the  title  and  paid  in  his  purchase-money,  he  was 
discharged  from  the  contract  upon  a  deed  being  discovered 
Avhich  showed  that  the  plaintiflfs  could  not  make  a  title  to  more 
than  a  moiety  of  the  estate  (x) :  but  a  purchaser,  Avho,  having 
discovered  a  supposed  defect  in  the  title,  buys  in  the  interest 
of  the  party  who  alone  could  take  advantage  of  it,  Avill  not 

(m)  Ibid.  1180,  1193.  (0  Lcchmere  v.  Brasier,  2  Jac.  &.  W. 

{n)   Whitfield  v.  Leqnatrc,  3  De  G.  287  ;    Whitfield  v.  Lequestrc,  3  De  G. 

6  S.  364  307.  &  S.  467  j  but  see  Sherioood  v.  Here- 
to) 14  Sim.  312  ;  and  see  Sug.  397.  ridge,  3  De  G.  &  S.  425  ;  CaUcrt  v. 
(p)   Craddoch\.  Piper,  \i^\m..  Bee  Godfrey,  6  Beav.   97,  110;   PluiMrc 

p.  312  ;  and  see  3  Ves.  23  ;  but  see  v.  OWcll,  4  Ir,  Eq.  602. 

Freeland  v.  Pearson,  L.  R.  7  E-i-  246.  ( t)  Ehc  v.  Else,  L.  R.  13  E<i.  196  ; 

(n)  Sug.  397.  see  an  anonjTnous  case  before  Lord 

[r)  See  Freeland  v.  Pearson,  L.  R.  lloinilly,  cited  sirpra,  p.  1198. 

7  Eq.  246,  249.  (•«■)  "'«''f^  ^-  Trathai,  14  Sim.  82; 
(s)    Marloio  v.  Smith,  2  V.  Wms.  ,S'.  C,  8  Jur.  303. 

201. 


Sect.  4. 


1210  SALES  BY  THE  COURT  OF  CHANCERY, 

Cbap.  XXL  bo  allowed  the  benefit  of  the  general  rule  as  to  doubtful 
^^^'  '  titles  (?/).  Where  the  abstract  was  erroneous  and  misled  the 
purchaser's  counsel  on  a  material  point,  and  theTmistake 
remained  for  a  time  undiscovered  owing  to  the  negligence 
of  the  solicitor  in  failing  to  examine  the  original  will,  the 
purchaser  having  paid  his  purchase-money  into  Court,  was 
allowed  to  be  discharged ;  but  he  was  not  allowed  interest 
on  his  purchase-money,  and  he  had  to  pay  the  costs  of 
all  parties,  except  the  person  who  had  the  conduct  of  the 
sale  (z).  Where  the  title  was  rendered  bad  by  the  vendor's 
default  to  keep  the  property  insured,  the  purchaser  was 
discharged  (a). 

Costs  of  It  is  stated  by  Lord  St.  Leonards  (h),  that,  in  every  case, 

the  purchaser  is  entitled  to  the  costs  of  the  motion  for  a 
reference  of  title,  and  to  the  costs  of  that  reference  :  it 
appears,  however,  from  a  later  case  (c),  that  the  decision, 
upon  which  the  above  proposition  was  founded,  is  misre- 
ported :  and  that  the  Court  only  held  that  the  purchaser 
was  not  liable  to  _25«2/  costs,  on  the  certificate  being  in 
favour  of  the  title :  if,  hoAvever,  the  title  were  made  out, 
in  chambers,  on  grounds  not  appearing  on  the  abstract,  he 
would  be  entitled  to  receive  costs  (r?)  :  and  if  the  title  is 
found  to  be  good  upon  grounds  appearing  on  the  abstract,  he 
may  be  ordered  to  pay  costs,  if  his  objections  are  frivolous 
and  vexatious  (e).  If  the  title  prove  bad,  the  purchaser, 
unless  precluded  by  the  conditions,  is  entitled  to  receive  his 
costs  (/),  charges,  and  expenses  (g),  out  of  the  fund  in  Court 

(ij)  Shc2->pard  v.  Doolan,  3  Dru.  &  to  have  been  made  uuder  a  decree  : 

W.  1,  see  2  Sim.  &  St.  117. 

(z)  McCuUoch   V.    Greoorjj,  1    Kay  (e)  See  Dan.  Ch.  Tr.  1180  ;  Morgan 

&  J-  286.  &  Davey,  270,  ct  seq. 

(a)  Palmer  v.   Goren,  4  W.  R.  688,  (/)  See  Ldaml  v.  Griffith,  2  Moll. 

^•"^'-  ^-  150  ;    Pleasants   v.  Rolerts,  ib.  507  ; 

(h)  Sug.  107,  citing  Camden  v.  Ben-  Barton   v.  Lord   Doicnes,  Fl.    &   K 

son,  1  Ke.  671.  633  ;   Weir  v.  Chaidey,  2  Ir.  Ch.  Rep. 

(c)  Flower  v.  Hartopp,  8  Beav.  200;  566. 

and  see  Holland  v.   King,   20  L.  J.  (rj)  See  form  of  Order,  Perhins  v. 

■^^■^-        ,  Ede,   16  Beav.    268  ;    and  PoxkcU  v, 

{d)  Fieldicr   v.   Higrjinson,  3  Ves.  Poxixll,  L.  R.  19  Eq.  422,  425. 
&  B.  142 ;  where  the  purchase  seems 
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(if  any)  (//) ;  or,  if  there  be  none,  from  the  plaintiff,  who  Chap.  XXI. 
may  recover  them  in  the  suit  (/):  l)iit  a  defendant,  to  whom    ! ' 


the  conduct  of  the  sale  has  been  given,  will  not,  it  seems, 
be  ordered  to  pay  the  purchaser's  costs,  Avhere  there  arc 
I'unds  in  Court  which  may  be  made  primarily  answerable  : 
in  such  a  case  leave  will  be  given  to  the  purchaser  to  apply 
for  pajnnent  (/i-).  It  is  said  to  have  been  held  by  Sir  J.  Leach 
that,  where  exceptions  were  allowed  to  the  Master's  report 
in  favour  of  the  title,  the  Court  would  not  thereupon  direct 
that  the  purchaser  l)e  discharged  and  his  costs  be  paid,  but 
that  some  specific  application  must  be  made  for  the  pur- 
pose {I):  notice  of  which  must  have  been  given  to  all  parties 
interested  in  the  purchase-money  (r/i).  It  appears  that, 
where  the  title  is  decided  to  be  bad,  the  purchaser  nnist  be 
actually  discharged  by  order,  before'there  can  be  a  re-sale  (n). 

A  condition  is  not  unfrequently  inserted  providing  that  if  ConcHtion  aa 

^  ,  ...  to  cuscnari^e 

the  purchaser  shall  make  any  valid  objection  or  reqmsition  of  purcii<a.ser 

,.,,,  ,  -1111  111  1       and  return  of 

which  the  vendors  shall  be  unable  to  remove  or  comply  jepo^it. 
with,  the  purchaser  may  be  discharged  by  an  order  of  the 
Judge ;  and  shall  thereupon  be  entitled  to  a  return  of  his 
deposit,  but  not  (unless  the  Judge  shall  otherwise  direct)  to 
any  interest,  costs,  expenses,  or  damages  in  respect  of  his 
purchase  (o). 


(h)  lieynohls  v.  BJalce,  2  Sim.  &  St. 
1]7  ;  Att.-Gen.  v.  Corp.  of  Ncicarl;  8 
Sim.  71 ;  Calvert  v.  Godfrey,  6  Beav. 
97  ;  Ward  v.  Trathen,  14  Sim.  82 ; 
Lacldan  v.  Reynolds,  Kay,  52. 

(i)  Berry  v.  Johnson,  2  Y.  &  C. 
564,  565  ;  Smith  v.  Nelson,  2  Sim.  & 
St.  557. 

{];)  Mullins  v.  Hussey,  L.  11.  1  Eq. 
488,  M.  R. 

{/)  IIUlc  V.  Uide,  1  C.  P.  C.  N.  E. 
379  ;  and  see  Iloxoell  v.  Kiyhtloj,  4 
W.  R.  477  ;  8  De  G.  M.  &  G.  325.  It 
appears  that  on  a  sale  by  the  Crown 
under  the  25  Geo.  III.  c.  35,  autho- 
rizing the  sale  of  the  lands  of  Crown 
debtors  or  their  sureties,  the  jiur- 
chaser  gets  no  costs,  if  the  title  prove 


bad  ;  Rex  v.  Cracroft,  1  M'Clel.  &  Y. 
460. 

{m)  Shericood  v.  Bcverklfjc,  3  De  G. 
&  S.  425. 

(»)  ]Villiams  V.  Wacc,  1  C.  T.  C. 
N.  R.  379. 

(o)  See  Dan.  Ch.  Pr.  1180.  As  to 
the  effect  of  such  a  condition,  see 
Fowell  V.  Powell,  L.  E.  19  Eq.  422, 
where  the  purchaser  was,  under  the 
circumstances,  held  entitled  to  in- 
terest on  his  deposit,  •ivith  costs, 
charges,  and  expenses ;  and  as  to 
such  a  condition  being  a  jiroper  one 
for  fiduciary  vendors  to  employ,  see 
Falkna-  v.  EquitaUc  Reversionary  So- 
ciety, 4  Drew.  352 ;  scpn),  p.  74. 
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Sect.  4. 


Where  the  sale  has  taken  place  under  circumstances  which, 
in  the  case  of  an  ordinary  sale,  would  be  a  defence  to  a  suit 
for  specific  performance,  except  with  a  variation,  but  would 
not  be  a  ground  for  rescinding  the  contract,  the  Court,  as 
the  property  must  be  sold,  is  obliged  to  decide  whether  the 
sale  is  to  be  carried  into  effect,  or  the  property  is  to  be  resold  : 
but,  as  far  as  possible,  the  rules  which  regulate  such  cases 
between  ordinary  vendors  and  purchasers  will  be  adapted  to 
purchases  under  orders  of  the  Court  (2^). 


Purchase-  Although  the  practice  has  varied  (q),  it  is  now  clearly  the 

xmdeTspeSal     ^le  of  the  Court  that,  on  a  special  case,  as  where  the  pur- 
circumstances,  g]-^a,ser  is  entitled  to  relieve  himself  from  paying  interest,  the 

be  paid  m  ... 

vdthoiit  Court  will  receive  the  purchase-money  on  his  application, 

title.     "^  without  his  accepting  the  title  (r) :  but  the  order  will  not 

be  made  except  in  a  special  case  (s)  :  nor  will  it  be  extended 
so  as  to  let  him  into  possession  (t).  The  acceptance  of  the 
title,  subject  to  a  mere  reservation  of  a  claim  to  compensa- 
tion in  case  the  property  should  prove  not  to  be  tithe  free, 
has,  however,  been  held  sufficient  (if,).  Where  a  purchaser, 
without  the  authority  of  the  Court,  enters  into  possession, 
although  with  the  consent  of  the  vendor's  solicitor,  he  will 
be  held  to  have  accepted  the  title  (x),  and  will  be  at  once 
ordered  to  pay  in  his  purchase-money  (y) :  so,  if  in  posses- 
sion, without  having  paid  for  the  estate,  he  may,  on  motion, 
without  suit,  be  restrained  from  waste  (z). 


As  to  its 
api)lication 
and  distribu- 
tion. 


When  the  purchase-money  is  paid  into  Court,  it  will  not. 


(p)  AlvanUy  v.  Kinnaird,  2  Mac. 
&  G.  1,  8. 

(7)  See  Sug.  103  ;  Dcnniny  v.  ITen- 
derson,  1  Dc  G.  &  S.  689  ;  and  Butter 
V.  Marriott,  10  Beav.  33. 

(j")  Per  Lord  Cottenhain  in  Be 
Visnic  V.  De  Visvie,  1  Mac.  &  G.  344; 
Ilindle  v.  Dalcins,  1  C.  P.  C.  K  E. 
378  ;  Morris  v.  Bull,  1  De  G.  &  S. 
691,  n. ;  Rutley  v.  GIU,  3  De  G.  &  S. 
C40. 

(s)  OuseJcy  v.  Anstruthcr,  11  Beav. 
399. 


(0  Ilutton  V.  ManscU,  2  Beav.  260  ; 
Rutter  V.  Marriott,  10  Beav.  33; 
Dempscy  v.  Dempsey,  1  De  G,  &  S. 
691  ;  Dan.  Ch.  Pr.  11S3. 

{u)  Man  V.  Riclcctts,  5  De  G.  &  S. 
116. 

{x)  Wilding  v.  Andrews,  1  C.  P.  C. 
N.  K.  380. 

(2/)  <S'.  C. ;  and  see  Anon.,  cited  Sug. 
105. 

(:)  Casamajor  v.  Strode,  1  Sim.  & 
S.  381. 
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without  the  purchaser's  consent,  be  applied  in  discharge  of    Cliap.  xxi. 
incumbrances,  on  the  ground  of  his  delay  in  preparing  the        ' 


draft  conveyance  (a)  :  it  is,  however,  usual,  upon  paying  in 
the  money,  expressly  to  ask  that  it  may  not  be  paid  out 
again  without  notice  to  the  purchaser ;  an  order  to  which 
effect  prevents  the  distribution  of  the  fund  without  the 
purchaser's  consent  given  in  Court,  or  upon  his  non- 
appearance and  an  affidavit  of  his  having  been  served  with 
a  copy  of  the  order  for  setting  down  the  cause  for  further 
consideration,  or  of  the  petition  for  distribution.  Where, 
however,  a  purchaser  accepted  the  title,  with  knowledge  of 
an  incumbrance,  and  paid  his  purchase-money  into  Court,  it 
was  held  that  he  had  no  lien  upon  it  in  respect  of  the 
incumbrance  (6).  In  one  case,  where  the  fund  was  small, 
the  Court  inserted  in  the  order  for  sale  a  special  direction 
that  the  proceeds  of  sale  should  be  distributed  upon  the 
chief  clerk's  certificate ;  but  that  before  distribution  the 
purchasers  should  be  served  with  a  summons  to  show  cause 
why  the  money  should  not  be  so  distribut(}d  (c).  In  another 
case.  Lord  Langdale  appears  to  have  held  that,  although  the 
estate  was  sold  for  payment  of  debts,  the  Court  ought  not  to 
distribute  the  fund  until  an  effectual  conveyance  could  be 
made  to  the  purchaser  {d).  In  an  early  case,  where  the  title 
had  been  accepted  and  the  conveyances  executed,  the  pur- 
chaser was  unable  to  prevent  the  distribution  of  the  fund, 
although  an  adverse  claim  had  been  made  to  the  estate  (c). 
He  is  not  in  any  way  responsible  for  its  application  ;  for  by 
pajmient  into  Court  he  has  discharged  the  only  condition 
incumbent  upon  him  (/). 

The  purchase-money  of  real  estate  paid  into  Couit  in  a  l«  kL,'al 
creditor's  suit,  has  been  held  ^to  be  legal  assets  (g) ;  and 

(«-()  Bcvan  V.  Bevan,  1  C.  P.  C.  N.  R.  reporter's  note,  ct  quccre. 

381.  (c)  T/Mmas  v.  Powell,  2  Cox,  39-1. 

(?))  MiUcr  V.  Priddcn,  3  Jur.  N.  S.  (/)  Todd  v.  Studhohne,  3  K.  &  J.i. 

78.  324,  33S. 

(c)  Thorp  V.   Oxcen,  2  Siu.   &  Gif.  {<j)  Loieyrove  v.  Cooper,  2   Sm.  & 

App.  1.  ^'^-  -' ^  '  *^  *^  whether  it  is  subject 

((Z)//e»u'n// V.  ylrc/icr,  9  lioav.  3GG;  to    the    legacy    duty,   vide  suprd,  i\ 

see  and  consider  Morris  v.  Clarlson,  275. 
3  S\v.  558,  and  other  cases   cited  in 
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Chap.  XXL    where  it  proves  insufficient  for  the  payment  in  full  of  the 

'  debts  and  there  is  no  personalty,  it  has  been  held  that  it 

ought  to  be  applied,  first  in  payment  of  the  costs  of  the 
plaintiff  and  the  defendants,  who  are  beneficially  entitled, 
2Xiri  2^ccssu  as  between  party  and  party,  then  in  payment  of 
the  plaintiff's  extra  costs  as  between  solicitor  and  client,  and 
then  towards  satisfaction  of  the  debts  (h) :  but,  as  a  general 
rule,  where  there  is  personal  estate  to  be  administered,  and 
the  assets  prove  insufficient  for  the  payment  of  debts  in  full, 
the  legal  personal  representative  is  entitled  to  payment  of 
his  costs,  charges,  and  expenses  in  priority  to  the  plaintiff's 
costs  of  sale  of  the  real  and  leasehold  estate  (t). 


Application 
of,  where 
estate  is 
incumbered. 


We  may  here  observe  that  an  incumbrancer  consenting  to 
a  sale  in  a  legatee's  administration  suit,  is  entitled  to  be  paid 
his  principal,  interest,  and  costs,  out  of  the  purchase-money, 
in  j)riority  to  the  costs  of  the  plaintiff  in  the  cause  (k) ;  but 
in  a  creditor's  suit,  it  has  been  held  that  he  is  only  entitled 
to  have  his  costs  of  the  actual  sale  paid  out  of  the  proceeds, 
leaving  his  other  costs  and  ex23enses  to  be  borne  by  the 
general  assets  (/).  He  may  put  a  stop  order  on  the  fund 
(771)  ;  but,  even  if  he  omit  to  do  so  the  j)laintifF  may  be 
made  responsible,  if  he  permit  the  purchase-money  to  be 
paid  out  of  Court  without  satisfying  the  incumbrance  (n). 
As  a  general  rule,  a  decree  for  sale  of  an  encumbered  estate 
does  not,  of  itself,  alter  the  rights  of  the  parties :  so  that 
where  estates  subject  to  numerous  and  complicated  incum- 
brances were  sold,  by  consent,  it  was  held  that  to  authorize 
payment  of  the  costs  of  sale  in  the  first  place  out  of  the 
general  fund  there  should  have  been  a  special  direction  in 
the  decree;  and  that,  there  being  no  such  direction,  the 
money  arising  from  the  sale  of  each  estate  ought  to  be 


(A)  Henderson  v.  Dodda,  L.  R.  2 
Eq.  532. 

(i)  S2Knshys  Estate,  L.  R.  15  Eq. 
16,  administration  suit  by  a  mort- 
gagee ;  and  see  Wetenhall  v.  Dennis, 
33  Beav.  285,  administration  suit  by 
a  legatee. 


(k)  Ilcpivorth  V.  IIcslop,  3  Ha.  485; 
and  see  Tipping  v.  Poiver,  1  Ha.  405. 

(0  Berry  v.  Ilehhletlamitc,  4  K.  & 
Jo.  80. 

(?«)  Todel  V.  Studholme,  uhi  siiprd. 

{n)  Ibid. 
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mortgagees  ought  to  he  paid  tlieir  prinoipal,  interest,  and 
costs  according  to  their  respective  priorities  (o) :  so  where  a 
devisee  in  trust  for  sale  is  himself  a  creditor  of  the  testator, 
Ills  right  to  retain  his  own  deht  out  of  tlie  proceeds  of  sale 
is  not  prejudiced  by|  their  payment  into  Court  (_/>)  ;  and 
the  ultimate  surplus  of  the  proceeds  of  sale  belongs  to  the 
heir  or  devisee  (q).  If  a  mortgagee  institutes  a  suit  for  the 
administration  of  the  estate  of  his  deceased  mortgagor,  his 
costs  are  those  of  a  plaintiff  in  an  ordinary  administration 
suit  (j') ;  and  where  a  first  mortgagee  with  power  of  sale 
unnecessarily  files  a  bill  praying  a  sale,  subsequent  incum- 
brancers, although  they  consent  to  the  sale,  are  entitled 
to  their  costs  out  of  the  purchase-money,  although  it  be 
insufficient  to  pay  off"  the  first  charge  (s).  A  mortgagee,  in 
an  administration  suit,  has  no  specific  claim  on  the  proceeds 
of  sale  paid  into  the  general  credit  of  the  estate,  so  as  to 
entitle  him  to  the  accumulations  (t). 

Purchasers  on  taking  a  conveyance  should  be  careful  that  Purchaser 
the  deeds  are  not  improperly  left  in  the  possession  of  the  quire  the" 
releasing  incumbrancer.     Where  such  is  the  case,  although  ^^"^'l**  *°  ^^ 

*=>  ^       handed  over, 

they  may  not  be  postponed  to  him  in  the  event  of  the 
money  not  reaching  his  hands,  his  bill  against  them  may  be 
dismissed  without  costs,  unless  they  have  a  covenant  for  the 
production  of  the  deeds  (u). 

If    the   purchaser,  before   completion,  is  served  with  a  Purchaser's 

petition  or  notice  of  motion  for  payment  of  the  purchase-  j.elrfng  oS' 

money  out  of  Court,  he  is  entitled  to  his  costs  of  appear-  f^f  iJj^^JJ^. 

ing  on  the  application,  although  he  make  no  opposition  (a;) ;  tion,  when 
but  such  costs  will  (as  a  general  rule)  be  disallowed  if  he 

(o)    Wild    V.    Lockhart,  10    Beav.  nndi  see  lie  Spenslei/s  Estate,  J^.  B.  13 

320  ;  and  see  Ahlrkljc  v.   Wcathrook,  Eq.  16. 

5  Beav.  118  ;  and  UaJl  v.  Maalonahl,  (s)  Cooke  v.  Brov:n,  4  Y.  &  C.  227. 

14  Sim.  1 ;  Crosse  v.  Revy.  Socy.,  3  (0  Jrhy  v.  Irh>/,  22  Beav.  217. 

De  G.  M.  &  G.  698.  («)  See  Todd  v.  Studholinc,  3  K.  Sc 

Ip)  IMl  V.  Macdonald,  14  Sim.  1.  J.  324,  338,  339. 

(q)  Cooke  v.  Dealc>/,  22  Beav.  196.  (x)  Bamford  v.  W<dtg,  2  Beav.  201. 

(?•)  }YrifjU  V.  Kirhij,  23  Beav.  463  ; 
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appear  after  the  conveyance  is  executed  :  in  such  a  case  his 
proper  course  is  merely  to  inform  the  petitioners  that  he  has 
no  claim  on  the  fund  (u).  Under  special  circumstances, 
however,  he  may,  after  conveyance,  be  allowed  his  costs  of 
such  appearance  (s). 


If  invested  at 
purchaser's 
request,  he 
takes  proceeds 
of  investment, 
if  contract 
I'escinded. 


If  the  money  has  been  invested  on  his  application,  he 
must,  if  the  purchase  is  rescinded,  take  the  stock,  notwith- 
standing any  variation  in  the  funds  (a) :  but  when,  in  a 
foreclosure  suit,  the  estate  is  sold  by  consent,  and  the 
purchase-money  invested  in  Consols,  pending  an  enquiry  as 
to  the  amount  due  on  the  security,  the  mortgagee  is  not 
prejudiced  by  a  fall  in  Consols ;  and,  if  the  ultimate  pro- 
ceeds are  insufficient,  may  claim  the  deficiency  in  an 
administration  suit  (6). 


Possession — 
from  what 
time  pur- 
chaser entitled 
to. 


Where  the  conditions  of  sale  are  silent  as  to  the  time 
when  he  is  to  have  possession,  and  as  to  interest  upon  the 
purchase-money,  the  rule  of  the  Court  is,  that  he  shall  be 
let  into  possession  from  the  quarter-day  preceding  the  time 
when  the  chief  clerk's  certificate  of  his  being  the  purchaser 
becomes  absolute,  he  paying  his  purchase-money  into  Court 
before  the  following  quarter-day  (c) :  and  although  he  may 
not  pay  his  purchase-money  into  Court  until  the  quarter  is 
nearly  expired,  yet  he  will  not  be  liable  to  pay  interest  (d), 
unless  the  estate  be  a  reversion,  or  a  life  annuity  payable 
quarterly  (e) ;  in  which  case  interest  is  payable  from  the  date 
of  the  purchase  (/).  If  he  delay  payment,  he  will  take  the 
rent  only  from  the  quarter-day  preceding  payment  (g) :  nor 
will  he  be  allowed  the  rents  from  an  earlier  day  on  the 


((/)  Barton  v.  Latoiir,  18  Beav.  526. 
(z)  Strowj  V.  Strong,  4  Jur.  N.   S. 
943  ;  Nolle  v.  Stow,  30  Beav.  272. 

(a)  Hodder  v.  Jiuffin,  cited  Sug. 
119  ;  supra,  p.  1207. 

(b)  Tompsctt  or  lirid'jer  v.  Wichcns, 
2  Jur.  N.  S.  10 ;  3  Sm.  &  G.  171. 

(c)  See  Twigrj  v.  Fificld,  13  Ves. 
518;  Gowan  v.  Tighe,  1  Rep.  t.  PI. 
163,   176 ;    but   eee,  as    to    Ireland, 


Prcndergast   v.  Eyre,  1    Rep.    t.    PI. 
180  ;  Maurice  v.  Wainewnght,  C.  P.  C. 
N.  R.  378. 
((/)  s.  a 

(c)  As  to  which,  vide  infra. 

if)  Trcfusis  V.  Lord  Clinton,  2  Sim. 
359  ;  supra,  p.  G30  ;  see,  as  to  the 
practice  in  Ireland,  Hutchinson  v. 
Cathcart,  1  Jo.  &  C.  260, 

ig)  Sug.  104. 
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ground  of  his  money  having  lain  idle  (/<).     ^Vhere,  as  in  the    Clap.  XXL. 

.       ,               1  1                   Sect.  4. 
case  of  a  colliery,  the  profits  are  ascertained  monthly  or    

weekly,  he  will  be  entitled  to  them  from  the  commencement 
of  the  month  or  week  (as  the  case  may  be)  in  which  he  pays 
his  money  (i);  and  the  same  principle  would,  it  is  conceived, 
prevail  where,  as  often  happens  with  house  property,  the 
rents  are  paid  at  shorter  intervals  than  a  quarter  :  while,  on 
the  other  hand,  if  rents  are  reserved  half-yearly,  the  pur- 
chaser would  seem,  on  principle,  to  be  entitled  to  them  from 
the  commencement  of  the  current  half,  instead  of  (juarter, 
year  ;  and  this  has  been  so  decided  (k)  :  oh  the  purchase  of 
a  manor,  fines  on  descent  arc,  for  the  purpose  of  the  above 
rules,  considered  to  accrue  due  on  the  death  of  the  copy- 
holder, and  not  on  the  admission  of  his  heir  or  devisee  (/). 

Where  an  ofter  was  made,  out  of  Court,  to  purchase  a 
deteriorating  property  (leaseholds),  and  the  Court,  upon  the 
Master  reporting  in  favour  of  the  sale,  accepted  the  offer,  the 
purchaser  was  held  entitled  to  the  rents  from  the  date  of  the 
order  of  reference  (pii). 

On  the  purchase  of  a  life  interest  in  stock,  the  purchaser  Ou  inirchase 

i  -of  life  interest 

pays  interest  and  takes  the  dividends  from  the  day  of  sale  (ii);  or  life 
on  the  purchase  of  a  life  annuity,  secured  by  bond  and  pay-  ''^"""'  ^' 
able  quarterly,  he  must  pay  interest  and  take  the  annuity 
from,  it  is  conceived,  the  day  on  which  the  chief  clerk's 
certificate  of  the  sale  became  absolute  (o). 

The  remarks  already  made  (p)  ^^  ^^  ^^^^  abstract,  scarclies  As  to  abstract, 

(A)  I  bid.  ;    Barlcr   v.   Harper,  G.  admissions  were  after  and  not  leforc 

Coop.  32 ;  llinclh  v.  DaUns,  1  C.  P.  the  time  fixed  for   completion  :    bco 

C.  N.  R.  378.      As  to  the  case  of  a  Earl  IJanlwide  v.  Lord  Sandys,  12 

mortgagee,  see    Bates    v.  Bonnor,  7  ]\I.  &  W.  7G1 ;  Cuddon  v.  Tite,  1  Giff. 

Sim.  427.  395. 

(i)    Wren  v.  Kirton,  8  Ves.  502  ;  ()»)  Chccfham  v.  Slurkvant,  3  Do 

WilUams  v.  At,tenhorou'j]i,  Turn.  &  R.  G.  &  S.  468. 

73,  {n)  Anson  v.  Toicr/ood,  1  Jac.  &  W. 

(it)  Hue/hes  v,    Wdls,  V.-C.  Wood,  G37. 

1  Dav.  Conv.  513,  2nd  ed.  (o)  See  Tu!^^   v.   FiMd,  13    Vcs. 

{I)  Garriek  v.  Lord  Camden,  2  Cox,  517. 

231  ;  the  marginal  note  is  incorrect ;  (p)  Supra,  Chaps.  ^'III.,  7^.,  XI. 
it  will  be  HOtiU  from  the  case  that  the 
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for  incumbrances,  and  matters  arising  between  its  delivery 
and  the  preparation  of  the  conveyance,  are  generally  appli- 
cable as  well  to  sales  by  the  Court  as  to  ordinary  sales. 


Conreyance — 
■when  to  be 
settled  in 
Chambei's. 


The  conveyance,  if  an  infant  be  a  necessary  conveying 
party  (q),  or  if,  although  he  be  not  a  party,  it  wall  by  statute 
have  the  effect  of  divesting  his  estate  (r),  must  as  a  general 
rule,  be  settled  by  the  Judge  at  Chambers  (s) :  and  this  is 
always  required,  where  the  estate  is  sold  under  the  pro- 
visions of  the  Leases  and  Sales  of  Settled  Estates  Act  (/). 
Subject  to  this  exception,  it  is  usual  to  direct  only  that  the 
draft  be  settled  by  the  Judge  "  in  case  the  parties  differ  ;  " 
and  when  the  order  is  so  worded,  a  purchaser  going  before 
the  Judge  pays  his  own  costs,  unless  he  can  make  out  special 
grounds  for  exemption  (it) ;  the  practice  at  Chambers  is 
similar  to  that  in  a  suit  for  specific  performance  (x).  Where 
the  estate  belongs  to  an  infant,  the  order  for  conveyance 
should  be  distinct  from  and  should  recite  the  order  for  ]5ay- 
ment  of  the  purchase-money  into  Court  (y). 


Executor  of 
lessee  entitled 
to  indemnity 
from  pur 
chaser  of 
leaseholds. 


Upon  the  sale  by  the  Court  of  leaseholds  of  a  testator  his 
executor,  although  he  have  not  been  in  possession,  is  entitled 
to  an  indemnity  against  the  rent  and  covenants  (s),  by  the 
covenant  of  the  purchaser,  and  also  by  a  retainer  of  part  of 
the  assets,  or  by  a  security  from  the  legatees  to  refund  («). 
And  it  would  seem  that  a  sum  which  had  been  set  apart  to 


(q)  Calvert  v.  Godfrey,  2  Beav,  2G7. 

(r)  Clieese  v.  Cheese,  15  L.  J.  N.  S. 
28,  V.-C.  S. ;  aliter,  if  the  infant  be 
only  interested  in  the  proceeds  of  sale 
{Richardson  v.  Ward,  11  Beav.  378)  : 
the  consequent  costs  must  be  borne 
by  the  funds  in  Court :  Broivn  v. 
Lake,  15  L.  J.  N.  S.  34,  V.-C.  K.  B. 

(»)  But  see  as  to  leases.  Day  v. 
Croft,  14  Beav.  219.  As  to  leases 
under  the  Settled  Estates  Act,  no 
form  of  lease  need  now  be  settled  in 
Chambers  except  in  special  cases,  Re 
Dorin'js  Settled  Estates,  14  W.  E. 
125  ;  and  see  now  sects.  1  and  2  of  tlio 


Amendment  Act,  27  &  28  Vict.  c.  48. 

{t)  Re  Eyre,  4  K.  &  J.  268  ;  Dan. 
Ch.  Pr.  1186  ;  see,  however,  Dav. 
Conv.  2,  p.  216,  2nd  ed.;  Seton,  1197. 

(m)  Hodyson  v.  Shaw,  11  Jur.  95, 
V.-C.  K.  B. 

{x)   Vide  supra,  p.  1098. 

{y)  Harvey  v.  Brooke,  1 7  Jur.  1 . 

{z)  Cochrane  v.  Rolmson,  11  Sim. 
378  ;  see,  too,  GaiTatt  v.  Lancefield,  2 
Jur.  K  S.  177;  Bean  v.  Allen,  20 
Beav.  1  ;  Bmcer  v.  Pocock,  23  Beav. 
310  ;   Waller  v.  Barrett,  24  Beav.  413. 

(«)  Dohson  V.  Carpenter,  12  Beav. 
370  ;  Smith  v.  Smith,  2  Eq.  E.  727. 
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answer  such  liaLilitics  will  not  be  paid  out  without  notice    Chap.  XXI, 
to  the  landloixl  (h).  ^""*-  *' 


The  purchaser  may  require  tlic  concurrence  of  all  persons  TurcbMer 

having  a  legal  title  to,  or  remedy  against,  the   property,  concurrence  of 

although  parties  to  the  suit  (c) ;  except,  perhaps,  a  dowress,  p!Jj."|'|!j'^'''''^'^^ 

whose  dower  is  barred  by  a  term  or  equitable  jointure  (d) ; 

or  a  person  who  claims  in  resjoect  of  an  estate  held  merely 

in  trust,  or  by  way  of  mortgage  (e) ;  as  also  of  equitable 

claimants  or   incumbrancers   who  are   not   parties   to   the 

suit  (/)  :  but  cannot,  it  would  seem,  "  if  he  acquire  the  legal 

estate,  require  at  the  seller's  expense,  a  release  from  ecjuitable 

incumbrancers  whose  demands  have  been  satisfied  by  the 

Court"  (g)  :  nor  does  it,  in  ftict,  appear,  that  he  can  insist  Who  arc 
,1  1    1  •  f.  .        such. 

on  the  concurrence,  even  at  his  own  expense,  oi  parties 
having  mere  equitable  interests  and  who  are  bound  by  the 
decree  (A) ;  and  the  Court  has  refused  to  make,  under  the 
Trustee  Act,  an  order  purporting  to  vest  such  an  interest  in 
the  purchaser  (i).  Any  right  of  the  purchaser  to  require  the 
concurrence  of  such  parties  is  very  commonly  expressly 
negatived  by  condition.  If  the  decree  direct  that  all  proper 
parties  convey,  and  a  party  to  the  suit,  or  creditor  coming 
in  under  the  decree  (/»;),  whom  the  Judge  considers  a  proper 
party  to  the  conveyance,  refuses  to  concur,  the  purchaser's  Party  refusing 

DlflV  1-1 G 

application  should  be  against  the  recusant  party  (and  not  onlcred  to 
against  the  plaintiffs)  that  he  do  convey  (/).  It  appears  that  ^^^^'■'*^^' 

(b)  Buntinrj  v.    McdtwU,    7    Jur.  (h)  Wchher  v.  Jones,  uhi  suprd, ;  and 
N.  S.  565  ;  but  see  King  v.  Malcott,       see  Cole  v.  Scwell,  17  Sim.  40. 

9  Ha.  C92.  (/)  Re  Williams'  Estate,  5  De  G.  & 

(c)  See  and  consider  Craddock  v.       S.  515  ;   but  see  Lechmere  v.  Clamp, 
Piper,  14  Sim.  310.  31  Beav.  578,  where  a  mortgagor  who 

{d)   Vide  suprd,  pp.  513,  514.  could  not  be  found  was  declared  to  be 

(e)  Suprd,  p.  514.  a  trustee,  and  a  vesting  order  made. 

(/)  Piers  V.  Piers,  1  Dm.  &  Wal.  {l)  See   Usher  v.  Scanlan,  Fl.  &  K. 

265  ;  Rollcston  v.  Morton,  1  Dru.   «fe  243.      A  direction  that   the   vendor 

W.  171,  177  ;  Grey  Coat  Hospital  v,  bhall  convey  is  tantamount  to  a  direc- 

Westminster     Improvement     Comtnis-  tion  that  he  and  all  necessary  jjarties 

sioners,  1  De  G.  &  J.  531  ;  and  see  s-liall   convey  :    Minton    v.    Kinvood, 

Knight  v.  PococTc,  24  Beav.  436.  L.  K.  3  Ch.  Ap.  614. 

(g)    Sug.   107,   citing    Kcatingc    v.  {I)    Slihcell  or  StilwcU  v.  McUcrsh, 

Keatinge,  6  Ir.  Eq.  43  ;  and  Wchher  10  Sim.  367 ;  4  Myl.  &  C.  581. 
V.  Jones,  ih.  142. 
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a  mortgagee,  who  has  proved  his  debt,  may  be  reqi.iired  to 
receive  his  money  and  to  concur  without  the  usual  six 
months'  notice  (in) ;  but  in  a  modern  case.  Lord  Romilly 
stated  the  rule  to  be  that  a  mortgagee  consenting  to  a  sale 
is  entitled  to  six  months'  interest  from  the  date  of  his  con- 
sent, if  paid  within  that  period ;  but  if  paid  afterwards, 
then  interest  down  to  the  time  of  actual  payment  (??). 
Where  the  conveyance  to  the  purchaser  depended  in  some 
measure  upon  a  resettlement,  which  was  impeached  by  an- 
nuitants who  were  parties  to  the  suit,  they  were  ordered  to 
join  in  the  conveyance  without  prejudice  to  their  rights 
against  the  purchase-money  (o). 


Against  whom       Such  an  order  will  not  be  made  against  a  married  woman 
made  ^^^^  ^°     ^^  respect  of  her  real  estate  not  settled  to  her  separate  use  Q)) ; 
but  will  be  made  against  an  infant  (q) ;  and  if  he  refuse  to 
execute,  an  attachment  may  issue  against  him  (r). 


(m)  Matsoii  v.  Swift,  5  Jm*.  645. 

(w)  Day  V.  Day,  31  Beav.  270. 

(o)  Sidlivan  v.  Sullivan,  28  Beav. 
102. 

ip)  Jordan  v.  Jones,  2  Ph.  170 ;  but 
in  such  a  case  the  married  woman 
may  now  be  declared  a  trustee,  and  a 
vesting  order  obtained  under  the 
Trustee  Act. 

(2)  As  to  conveyances  on  sales  in 
creditors'  suits,  see  1  WUl.  IV.  c.  47, 
ss.  11  and  12,  amended  by  2  &  3  Vict. 
c.  60,  and  11  &  12  Vict.  c.  87  ;  and 
see  Penny  v.  Pretor,  9  Sim.  135  ; 
Walker  v.  Aston,  14  Sim.  87;  Ileming 
V.  Archer,  8  Jur.  945  ;  7  Beav.  515  ; 
8  Beav.  294.  An  infant  tenant  in 
tail  may  be  ordered  to  convey,  Rad- 
cliffc  v.  Eccles,  1  Ke.  130  ;  Penny  v. 
Fretor,  sufrd  ;  it  is  doubtful  whether 
a  conveyance  by  a  person  appointed 
to  convey  in  place  of  infant  would 
have  the  same  effect,  Wood  v.  Beetle- 
stone,  1  K.  &  J.  213  ;  and  see  now 
Trustee  Extension  Act,  1852,  sect.  1. 
A  suit  by  an  equitable  mortgagee 
praying  a  sale  is  within  the  statute  ; 


and  the  infant  heir  of  the  mortgagor 
will  be  ordered  to  convey,  although 
the  mortgagee  is,  with  the  permission 
of  the  Court,  the  piirchaser ;  and 
although,  if  the  decree  had  been  for 
foreclosure,  the  infant  would  have 
been  allowed  to  show  cause  on  coming 
of  age  ;  see  Sclwlcfield  v.  Ileafield,  7 
Sim.  G69  ;  8  Sim.  470  ;  Jtcdshaw  v. 
Neivbold,  12  Jur.  833,  V.-C.  K.  B. ; 
Clinton  V.  Bernard,  1  Dru.  287.  A 
conveyance  may  still  be  enforced 
under  the  above  Acts,  but,  in  practice, 
recourse  is  now  generally  had  to  the 
Trustee  Act,  1850,  see  ss.  29  and  30, 
and  supra,  cap.  xiii.  s.  1.  On  a  suit 
by  a  registered  judgment  creditor  to 
realize  his  security,  a  tenant  in  tail  in 
possession  may  Vje  directed  to  execute 
a  disentailing  assurance  :  Leicis  v. 
Duncomhe,  20  Beav.  398.  Qucere, 
whether  under  the  1  Will.  IV.  c.  47 
and  the  3  &  4  Will.  IV.  c.  104,  the 
Court  can  sell  copyholds  :  see  Branch 
V.  Broicnc,  12  Jur.  768,  V.-C.  K.  B. 

(r)  Thomas  v.  Gwynne,  8  Beav.  312; 
and  see  Be  Beech,  4  Madd.  128. 
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But  the  more  usual  course  of  proceeding,  -where  a  party  to    Chap.  XXI. 
the  suit  refuses  to  execute,  has  been  to  treat  such  party  as  a        ^^^^'  ^' 
trustee  within  the  1  Will.  IV.  c.  GO,  and  to  obtain  an  order  Y^\^y  '■^■ 

fusing  may  be 

for  some  other  person  to  convey  under  the  Act :  and  this  declared  a 

course  might  have  been  adopted  when  the  recusant  party 

was  a  married  woman  (.s),  infant  (f),  lunatic  (u),  or  mere  As  to  lunatics, 

tenant  for  life  (x)  :  and  the  mere  decree  directing  a  sale  and  vict.  c.  70 

all  proper  parties  to  convey,  made  the  owner  of  the  legal  ^-  ■^^^" 

estate,  if  party  to  the  suit,  a  trustee  within  the  Act  (7/). 

An  order  for  a  conveyance,  or  a  vesting  or  releasing  oi-der 

having  the  effect  of  a  conveyance,  may  now  be  obtained 

under  the  Trustee  Acts  (z) ;  which  may  be  made  so  as  to 

limit  the  estate  to  the  common  uses  to  bar  dower  (a).    Where 

property  was  sold  in  lots  to  several  purchasers,  it  was  held 

that  each  purchaser  might  separately  petition  for  an  order 

vesting  the  estate  of  an  infant,  and  that  the  vendors  must 

pay  the  costs  (h). 


(5.)  As  to  the  lyiirchasevs  rights  after  completion. 


Section  5. 


Upon  the  execution  of  the  conveyance  the  purchaser  is,  as  ^^^^  ^"rf'.hts 

a  general  rule,  entitled  to  have  the  title  deeds  delivered  to  ^^^^^  comple- 
tion. 


(s)  Jordan  v.  Jones,  2  Ph.  170; 
Billing  V.  Webb,  1  De  G.  &  S.  716  ; 
and  see  Jumpson  v.  Pitchers,  1  Coll. 
13;  Hood  V.  Hall,  14  Jiir.  127, 
V.-C.  w. 

{t)  Walters  v.  Jackson,  12  Sim. 
278  ;  Warburfon  v.  Yaughan,  4  Y.  & 
C.  247  ;  Thomas  v.  Gwynne,  9  Beav. 
275. 

(m)  In  re  Blalc,  3  J.  &  L.  205  ;  and 
see  as  to  lunatics,  16  &  17  Vict.  c.  70, 
ss.  124,  139. 

{x)  In  re  Milfiekl,  2  Ph.  254. 

(?/)  See  cases  cited  in  last  four 
notes  ;  and  King  v.  Leach,  2  Ha.  57  ; 
Jiobinson  v.  Wood,  5  Beav.  246  ;  Jack- 
son V.  MiJ field,  5  Ha.  538  ;  In  re 
Blaclwell,  7  Jur.  9,  V.-C.  S.  ;  Barfidd 
V.  liogcrs,  8  Jur.  229,  C.  As  to  the 
application  of  the  Trustee  Act,  1850, 
to  cases  of  partition  where  an  infant 
is    legally  intereste<l,   sec   Boura   v. 


Wright,  4  De  G.  &  S.  205  ;  lie 
Bloomar,  2  De  G.  &  J.  88. 

(z)  13  &  14  Vict.  c.  60,  ss.  29  and 
30  ;  15  &  16  Vict.  c.  55,  s.  1  ;  and  as 
to  County  Palatine  of  Lancaster, 
17  &  18  Vict.  c.  82,  s.  11.  The 
purchaser  is  the  proper  person  to 
make  the  application,  but  the  plaintiff 
may  join  with  him.  See  lioicJcy  v. 
Adams,  14  Beav.  130.  Several  lota 
may  be  included  in  one  petition, 
S.  C. 

{a)  In  re  Lush's  Estate  5  De  G.  & 
S.  436  ;  Bavcij  v.  Miller,  1  Sm.  &  G. 
xix.  App.  ;  but  see  In  re  IlouanVs 
Estate,  5  De  G.  &  S.  435.  And  sec, 
as  to  several  ca-ses  on  the  statutes, 
Dan.  Ch.  Pr.  1763,  ct  scq.;  Morgan, 
76,  et  seq. 

(b)  Aylcs  v.  Cot,  17  Beav.  584  ; 
Bradlcij  v.  Mitnton,  16  Beav.  294. 
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Chap.  XXI.     him ;  and  an  order  for  their  delivery,  if  not  provided  for 

Sect.  5.  .  J '  L 

'—^ —   in  the  order  for  payment  of  the  purchase-money,  may  be 

after  con-^'         obtained  on  summons,  or  (by  consent)  by  a  petition  of  course 
veyance  ^^t  the  Rolls  (c).     On  a  sale  in  lots,  the  purchaser  of  the 

executed,  may  ■"• 

claim  the  largest  lot  is,  in  the  absence  of  special  agreement,  entitled 

U.G6QS 

to  the  deeds  as  against  the  purchaser  of  several  lots  of  larger 
aggregate  amount  {d)  ;  if  the  purchaser,  instead  of  applying 
to  the  Court,  bring  an  action  at  Law  against  parties  to  the 
suit  for  a  document  to  which  he  is  entitled,  he  will  be 
restrained  by  injunction  (e).  Where  mortgagees,  parties  to 
the  suit,  consented  to  the  sale,  they  were  ordered  to  leave 
the  deeds  in  the  Master's  office,  but  it  was  directed  that 
they  should  not  be  delivered  to  the  purchaser,  without 
notice  to  the  mortgagees  (J).  The  solicitor  conducting  the 
sale  is  the  proper  person  to  ai-)ply  for  the  delivery  to  the 
purchaser  of  the  deeds  deposited  in  Court  (<y). 

As  to  attested  The  purchaser  is  also,  in  the  absence  of  stipulation, 
entitled  to  attested  copies,  and  a  covenant  for  the  jDroduc- 
tion  of  the  originals  of  such  documents  of  title  as  are  not 
delivered  to  him  (It) ;  it  may,  however,  be  remarked  that, 
in  Dare  v.  Tuci-er  (i).  Lord  Eldon  qualified  his  order  for 
delivery  of  attested  copies  by  the  expression,  "  unless  you 
leave  the  originals,  or  make  some  other  proposal  in  the 
Master's  office ;"  so  that,  possibly,  upon  a  sale  by  the  Covu-t, 
a  deposit  of  the  deeds  with  the  Clerk  of  Records  and  Writs 
might  be  sufficient  to  preclude  the  right  to  attested  copies  : 
but  such  a  deposit  could  probably  not  be  enforced  against  a 
purchaser  Avho  had  purchased  to  an  amount  exceeding  that 
of  any  other  purchaser,  and  the  part  (if  any)  remaining 

(c)  Dan.  Ch.  Pr.  1190.  ments  of  title,  see  now  37  &  38  Vict. 

(d)  Kinnaird  v.  Christy,  cited  Dan.       c.  78,  s.  2. 

Ch.  Pr.   1190  ;  Scott  v.  Jachman,  21  (e)  Stubbs  v.  Snrgon,  4  Beav.  90. 

Beav.    110.     The    conditions    ought  {/)  Livesey  v.  Ilardinff,!  Beav.  MS, 

always  to  provide  that  the  purchaser  346  ;  Knott  v.  Cottee,  27  Beav.  33. 
of  the  largest  part  in  value  of  property,  (rj)   See  Dan.  Ch.  Pr.  1190  ;  Seton, 

held  under  the   common  title,  shall  1062,  1199,  1200. 
have  the  custody  of  the  deeds.     As  to  (A)  As  to  the  qualification  of  this 

the  right  of  a  vendor  who  retains  any  right,  vide  svjjrd,  ch.  xii,  s.  5. 
part  of  the  estate  to  retain  the  docu-  (i)  6  Vcs.  460. 
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unsold.     It  is  a  not  uncommon  piMctic-e  in  ( '(Hirt  sales,  after    Chap.  XXI. 

providing  by  the  conditions  for  the  custody  of  the  deeds,  to    ' 

I'cservc  a  general  power  for  the  vendors  to  make  any  other 
arrangement  respecting  them  which  the  Judge  may  approve 
of 

Where  the  estate  is  sold  in  accordance  witli  the  decree,  rurchaser  uili 
the  Court  "  will  protect  the  purchaser  against  the  parties  to  against  ""all' 
the  suit  (/.),  and  all  parties  coming  in  under  the  decree"  (l)  ;  parties *" 
and  Lord  St.  Leonards  considers  it  to  be  a  general  rule  that, 
even  as  against  absent  parties  (in),  the  purchaser  shall  not 
lose  the  benefit  of  his  purchase  by  any  irregularity  in  the 
proceedings  in  a  cause  (ii).    So,  if  the  Court  being  authorised 
by  a  private  Act  to  ascertain  the  amount  of  A.'s  debts,  and 
to  sell  for  their  payment,  sell  in  a  manner  authorised  by  the 
Act,  but  under  a  wrong  conclusion  as  to  the  amount  of  the 
debts,  the  error  will  not  affect  a  purchaser  (o).     So,  as  we 
have  already  seen  (j)),  where  the  sale  is  made  under  the 
provisions  of  the  Leases  and  Sales  of  Settled  Estates  Act  (q), 
it  is  not  to  be  invalidated  on  the  ground  that  the  Court  was 
not  empowered  to  authorise  the  same. 

If,  however,  the  Court  clearl}^  exceed  its  jurisdiction,  as  if,  Unless  Cturt 

GXCGcd  its 

in  cases  not  falling  within  the  scope  of  the  Partition  Act,  jurisdiction. 
1868,  or  the  Leases  and  Sales  of  Settled  Estates  Act  (r),  it 
assume  to  sell  the  real  estate  of  infants  upon  the  mere  notion 
that  a  sale  is  beneficial  (s),  or,  as  against  cestuis  que  trust, 

(k)    Although     claiming    by   title  K-    556;    22    L.   J.    081;    and    sec 

acquired  subsequently  to  the  decree  ;  ^'"f-^'C  v.  Clarl,  15  Bcav.  606. 

Massy  v.  Batwdl,  4  Dru.  &  W.  58,  80.  (")   Vans   Arjnew   v.   Stcimrt,  Siig. 

(0  Sug.  Ill  ;  Usher  v.  Scanlan,  Fl.  68. 

&  K.  243  ;  Stacpoole  v.  Curtis,  2  MolL  ip)  S'W^'h  V-  1 179. 

504  ;  Tommey  v.  White,  3  H.  L.  C.  i'j)  10  &  20  Vict.  c.  120,  s.  28. 

go  (»•)  vide  supra,  p.  1180. 

\m)  Sug.  Law  of  Prop.  682.  (»)  Calvert  v.  Godfrey,  6  Beav.  97  ; 

(n)  Su°.  110,  and  cases  cited  m  the  I^^^ssel  v.  Rimel,  1  MoU.  525  ;  Daly  v. 

judgment  in  Boiocn  v.  Evans,  1  J.  &  -0«^y,  2  J.  &  L.  758  ;   Weir  v.  Cham- 

L    256,  et  seq.;  Dan.  Ch.  Pr.  by  H.  Icy,  1   Ir.  Ch.  R  317  ;    see  Pcto   v. 

1201  ;  and  see  Baker  v.   Son-tei;  10  Gardner,  2  Y.  &  C.  C.  C.  312.     See, 

Beav.  343  ;  Edgeworth  v.  Ed'jeivorth,  as  to  special  circumstances  waiTanting 

12  Ir.  Eq.  81  ;  Keoyh  v.  Kcorjh,\Z  Ir.  a  sale,  Garmstonc    v.   Gaunt,  1   Cll. 
Eq.  284  ;  Dixon  v.  Wilkinson,  1  E<i. 
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Sect.  5. 


not  sui  juris,  to  anticipate,  without  special  groiincls,  the 
time  fixed  by  the  author  of  the  trust  for  the  sale  of  the 
estate  (t),  it  is  not  clear  that  the  purchaser  would  be  pro- 
tected by  the  decree ;  at  any  rate,  he  will  not  be  compelled 
to  accept  the  title  :  and  a  purchaser,  especially  if  he  be  the 
plaintiff  in  the  cause  (u),  is  always  bound  to  see  that  the 
sale  is  according  to  the  decree  (x);  although  he  is  not 
bound  to  see  that  no  more  property  is  sold  than  will  lie 
sufficient  for  the  purposes  for  which  a  sale  was  directed  (y), 
nor  will  he,  it  would  seem,  be  affected  by  fraud  in  the 
proceedings  of  which  he  himself  is  innocent  (z),  unless  it 


577  ;  and  see  Nunn  v.  Hancock,  L.  R. 
G  Ch.  Ap.  850  ;  and  as  to  cases  in 
which,  before  the  late  Partition  Act, 
the  Court  directed  a  sale  of  an  estate 
in  which  an  infant  was  interested, 
vide  siqrra,  p.  1187,  and  cases  there 
cited.  And  see,  as  to  the  sale  by  the 
Court  of  charity  lands,  Att.-Gen.  v. 
Corporation  of  Ncicarlc,  1  Ha.  395  ; 
Att.-Gen.  v.  Sovth  Sea  Company,  4 
Beav.  453,  and  cases  cited  ;  Att.-Gen. 
V.  Pilgrim,  12  Beav.  57,  60  ;  14  Jur. 
1053  ;  it  has  been  doubted  whether 
the  Court  can  direct  a  sale  upon 
petition  under  Sir  S.  Romilly's  Act 
(52  Geo.  III.  c.  101);  see  In  re 
ParJce's  Chariti/,  12  Sim.  329  ;  In  re 
Newton's  Chanty,  12  Jur.  1011  ;  In 
re  Suir  Island  Charity,  3  J.  &  L.  171; 
EcclesaU,  In  re,  16  Beav.  297  ;  Ly- 
ford's  Charity,  ib. ;  and,  as  to  the 
statute  generally,  see  reporter's  note, 
14  Beav.  120  :  however,  it  has  been 
held  that  the  Court  has  such  a  power, 
and  that  the  title  acquired  thereby 
can  be  forced  on  an  unwilling  pur- 
chaser. In  re  Ashton's  Charity,  22 
Beav.  288.  See  now  16  &  17  Vict. 
c.  137,  s.  24,  18  &  19  Vict.  c.  124, 
8.  38,  23  &  24  Vict.  c.  136,  25  &  26 
Vict.  c.  112,  32  &  33  Vict.  c.  100  ; 
and  see  s.  12,  wliich  gives  a  power  to 
the  majority  of  the  trustees  of  a 
charity  to  carry  out  a  sale  of  the 
charity  estate.  Under  the  1  Will.  IV. 
c.  65,  the  Court  has  ordered  the 
reversionary  interest  of  a  lunatic  in 


realty  to  be  sold  for  his  maintenance  : 
In  re  Burhidrje,  3  Mac.  &  G.  1  ;  see 
In  re  Vavasour,  ib.  275  ;  /?i  re  Fisher, 
2  Ha.  &  Tw.  449  ;  and  this  is  now 
expressly  authorized,  see  16  &  17  Vict. 
c.  70,  as.  116,  124,  125,  139.  Where 
the  lunatic  is  tenant  for  life,  and  the 
income  is  more  than  sufficient  for  his 
maintenance,  the  Court  has  no  power, 
under  the  125th  section,  to  sell  the 
land  for  building  purposes  :  In  re 
Corbctt,  L.  R.  1  Ch.  Ap.  516.  The 
Act  does  not  interfere  with  the  addi- 
tional requirements  of  private  Acts, 
Re  Bingley  School,  2  Dre.  283.  As  to 
the  rights  of  real  representative  to 
surplus  proceeds,  see  the  Acts,  and  hi 
re  Wharton,  5  Be  G.  M.  &  G.  33. 

(0  Blacklow  V.  La\cs,  2  Ha.  40 ; 
Johnston  V.  Baber,  8  Beav.  233  ;  and 
see  Bristow  v.  Slcirrow,  27  Beav.  590. 

(u)  Talbott  V.  Minnett,  6  Ir.  Eq. 
83  ;  vide  supra,  p.  1196. 

(x)  CoJcJough  Y.  Sterum,  3  Bli.  181, 
186,  188  ;  Lutwych  v.  Wiiford,  2  Bro. 
C.  C.  248,  251 ;  and  see  Re  Thompson's 
Settled  Estates,  Johns.  418,  423  ;  Re 
Woodcock's  Trusts,  L.  R.  3  Ch.  Ap. 
230. 

iy)  S.  C;  Thomas  V.  Townscnd,  16 
Jur.  736  ;  Dixon  v.  Wilkinson,  21  L. 
T.  279  ;  22  L.  J..911  ;  1  Eq.  R.  556. 

(z)  See  Sug.  Ill  ;  Boxcen  v.  Evans, 
1  J.  &  L.  178  ;  2  H.  L.  C.  257  ;  Edge- 
worth  V.  Edgeworth,  12  Ir.  Eq.  81.  If 
participating  in  the  fraud,  of  course 
he   is   liable  :    Colclough  v.  Bolgcr,  4 
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bo  apparent  on  tlio  face  of  tlie  decree  ('0  :  nor,  is  •\  sale 
inipeacliablc  on  the  ground  of  its  having  Lcen  the  oliject 
for  which  the  suit,  professedly  directed  to  other  purposes, 
was  in  fact  instituted  (/>).  And  the  decree  is  no  protection 
against  persons  of  whom  the  purchaser  has  actual  notice 
that  they  ought  to  have  been,  but  are  not,  parties  to  the 
suit  (c)  ;  or  against  a  judgment  creditor,  who  does  not  come 
in  under  the  decree  (d) ;  so  that  in  every  such  case  the 
purchaser  should  see  that  he  obtains  a  discharge. 

Where  the  property  is  vested  in  trustees  who  have  power 
to  give  a  discharge  for  the  purchase-money,  and  arc  bound 
by  the  decree,  it  is  unnecessary  that  ccstuAs  que  trust  who 
are  not  before  the  Court  should  be  made  parties  to  the  con- 
veyance (<?). 

A  purchaser,  after  conveyance,  has  Ijcen  allowed  compen- 
sation out  of  his  purchase-money,  on  the  ground  of  the  rent 
of  the  estate  having  been  misstated  in  the  particulars  (/),  or 
the  length  of  an  outstanding  term(f/).  But  of  course  this  would 
not  Ije  allowed,  if  he  purchased  with  notice  of  the  error  {h). 
When  he  claims  compensation,  he  should  apply  by  summons 
to  have  it  either  paid,  or  deducted  from  his  purchase-money. 
Under  special  circumstances,  he  has  been  allowed  to  pay  the 
purchase-money  into  Court  and  take  possession  without 
prejudice  to  his  claim  for  compensation  (i). 


Chap.  XXI. 

Sc'ct.  fi. 


Cesluts  que 
trust  when 
nnneces.sai'y 
parties  to  con- 
veyance, 


Purchaser 
allowed  coni- 
penbiition  fur 
inis-doscrip- 
tion  of  estate 


Dow.  54  ;  Lord  Bandon  v.  Belcher,  9 
Bli.  N.  S.  532 ;  see  also  on  the  general 
subject,  Thoriilull  v.  Glover,  3  Dm.  & 
W.  195. 

(a)  Gore  v.  Stacpoolc,  1  Dow.  30  ; 
IJ.  &  L.  257. 

{h)  Bowen  v.  Evan,  1  J.  &  L.  178; 
2  H.  L.  C.  257. 

(c)  Colcloufjh  V.  Sterum,  3  Bli.  181 
—186  ;  Pkrs  v.  Piers,  1  Dru.  &  Wal. 
265  ;  Rolleston  v,  Morton,  1  Dru.  & 
W.  177;  and  see  Sug.  L.  of  rro^i. 
C82  ;  9  Ha.  App.  37  ;  Doody  v.  IIlj- 
(jlns,  9  H.a.  App.  37 ;  Qoldsmid  v.  Stone- 
hewer,  ib.  38  ;  as  to  representation, 
JIarman  v.  miey,  ib.  40  ;  Denseui  v. 
Elsioorthy,  ib.  42  ;  and  see  ib.  47,  48. 

(d)  Kni'jht  Y.  Fcod;  24  Bcav.  436. 

VOL.  II 


(e)   Walters  v.  Jones,  6  Jur.  N.  S.  530. 

(/)  Can  a  v.  Cann,  3  Sim.  417  ; 
where  the  conditions  pro\i(kd  that 
compensation  should  be  allowed  for 
any  error  in  the  particulars. 

(7)  Horner  v.  Williams,  1  .T.  &  C. 
274.  As  to  whethei-,  in  an  ordinary 
case,  the  quantum  of  compensation 
can  be  determined  luider  the  provi- 
sions of  the  Common  Law  Procedure 
Act,  see  Bos  v.  Helsham,  L.  R.  2  Ex. 
72,  following  Collins  v.  Collins,  26 
Beav.  306  ;  and  compare  lie  Hopper, 
L.  R.  2  Q.  R.  367  ;  and  ride  supra 
pp.  222,  224. 

(/<)  Campbell  v.  Ha;/,  2  Moll.  102. 

(/)  Man  V.  Jiichtts,  5  Du  G.  &  S. 
116. 

V  u 
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Chap.  XXT. 
Section  G. 

As  to  the 
practice,  &c. 

Course  to  be 
adopted  if 
purchaser 
refuse  to 
comiilete. 


Tf  supposed  to 
be  irrespon- 
sible. 


(C.)  ^.9  to  tlie  practice,  ivhen  the  purchaser  fails  to  complete. 

As  ^Ye  have  already  seen  (k),  under  the  present  practice, 
no  step  need  be  taken  by  the  highest  bidder  in  order  that 
he  may  assume  the  character  of  purchaser ;  the  conditions  of 
sale  fix  a  time  at  wliich  all  parties  ma}',  if  they  think  fit, 
attend  l)y  their  solicitors  at  the  judge's  chambers  to  settle 
the  certificate  of  sale  ;  if  a  bidder  fails  to  attend,  the  certifi- 
cate is  settled  in  his  absence ;  and,  when  settled,  is  signed 
an<:l  filed,  and  becomes  binding  on  him  Avithout  notice.  If 
he  take  no  step  to  comj)lete  the  purchase,  and  he  be  supposed 
to  bo  incompetent  in  point  of  means,  the  vendors  amy 
apply,  on  notice,  that  he  be  discharged,  and  that  the  estate 
be  re-sold  (J)  ;  or,  as  is  now  the  more  usual  course,  to  obtain 
an  order,  not  that  the  purchaser  be  discharged,  but  that  the 
estate  be  re-sold,  and  that  he  may  pay  the  expenses  arising 
from  his  non-completion  of  the  purchase,  the  expenses  of  the 
application  to  the  Court,  and  of  the  re-sale,  and  any  deficiency 
in  price  on  the  re-sale  (m) :  under  such  an  order,  however, 
the  purchaser  has  still  a  locus  pceiritcaticc ;  so  that  if  the 
property,  being  a  reversion,  fall  into  possession  before  a 
re-sale,  he  may  claim  it  on  paying  his  purchase-money  with 
costs  (h).  "Where  the  purchaser  makes  default  in  payment 
of  the  purchase-money  and  takes  no  step  to  complete  the 
sale,  an  order  may,  it  is  conceived,  be  obtained  to  rescind  the 
contract  altogether  (o). 


Purchaser 
becoming 
bfftdcrupt 
Ijefore  com- 
pletion. 


Where,  before  the  time  fixed  for  completion,  the  purchaser 
became  bankrupt,  and  his  assignees  declined  to  complete, 
the  Court  held  that  the  deposit  was  forfeited,  and  made  an 
order  for  re-sale ;  but  refused  to  make  it  with  out  prejudice  to 
any  right  which  the  vendors  might  have  against  the  l)ankrupt 
or  his  assignees,  in  the  event  of  a  less  price  being  obtained  Q>). 


{h)  Siqmi,  p.  1200. 

(I)  Uoddtr  V.  liuxTii),  1  V.  &  B. 
514  ;  Cunln'jhain  v.  Williams,  2 
Anst.  314  ;  Dan.  Ch.  Pr.  1193  ;  Sug. 
102. 

('/«)  Ilardhuj  v.  Hardlncj,  4  Myl.  & 
C.  514  ;  Saunders  v.  Gray,  ibid.  515  ; 
Ore  J  V.  Orcy,  1  Eeav.  ID 'J. 


{n)  rujhcrtson  v.  SMton,  13  Beav. 
91. 

(o)  Compai-e  Fuli<jno  v.  Martin,  IG 
Beav.  58  G  ;  Sweet  v.  Meredith,  9  Jur. 
N.  S.  569  ;  4  Giff.  207  ;  Watson  v. 
Cux,  L.  R.  15  Eq.  219  ;  cases  of  spe- 
cific performance. 

ip)  Deprec  v.  Bidborovjh,   9   Jur. 
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If  tlu^  pni'cliascr  is  vesponsil»lo,  the  vciulors  nuay  take,  out    chap,  XXI. 

a  suiiininiis  n'(piii'inL;'  liliii  to  sliow  cause  why  lie  shouM  not  _    ^_'_'_ 

bo  ordorecl  within  a  given  time  to  pay  his  money  into  Court,  ^^  «"i>poHe<!  to 
°  ^    -^  ''  ha  rtsp..iiKiblo, 

and  to  pay  the  costs  of  the  summons  (q) ;  if  lie  appear  on 

the  summons,  he  is  pr'nnd  facie  entitled  to  have  a  reference 
on  tlie  title;  and,  if  lie  do  not  appeal',  it  seems  to  be  requisite, 
before  any  order  can  bo  made,  that  the  vendors  shall  have 
delivered  the  abstract,  and  procured  the  chief  clerk's  certifi- 
cate in  favour  of  the  title  (r) :  or  that  the  purchaser  shall 
have  accepted  the  title  (y).  Wliere  defendants  to  tlie  suit, 
who  were  entitled  with  the  plaintiff  to  shares  in  the  estate, 
purchased  a  part  of  it  of  wdiicli  they  were  in  possession,  and 
the  conditions  precluded  any  objection  to  the  title,  they 
were  oi'dered  to  pay  in  the  enlife  purchase-money,  although 
they  claimed  allowances  for  improvements,  and  the  estate 
was  incumbered  (t). 

On  the  other  hand,  where  the  contract  is  inequitable  (a),  rurcliaaer, 
or  where  to  enforce  it  would  be  attended  wdth  great  hard-  allowed  to 
ship,  as  in  the  case  of  a  sudden  and  violent  change  in  the  ^'^''{''ibamiou' 
money  market  (x),  or  where  the  purchaser  has  by  mistake  contract, 
given  an  unreasonable  price  for  the  estate  (^),  and  is  ex- 
peditious in  applying  to  the  Court  (z),  he  will,  according  to 
some  authorities,  be  allowed  to  forfeit  his  deposit  (if  any), 
and  abandon  the  contract ;  but  this  will  not  be  conceded  on 
the  mere  ground  of  the  price  being  excessive  («);  nor  in  the 
case  of  a  person  wdthout  authority  buying  the  estate  to  pre- 
vent a  sale  at  an  undervalue  (6) ;  nor,  it  is  conceived,  under 
any  ordinary  state  of  circumstances. 

X.  S.  1317  ;  4  Gitf.  479.  Sec  l&cscc  -^^  (.-;)  Savih  v.  Savllc,  1  V.  Wms.  71'. ; 
V.  Wiska;  L.  E.  6  C.  P.  120^„/rX«x^#i^?  quri'r". 

{<l)  Lansdoivii  v.  Eldc^mr^4&^vSA^£!^^ij)    Morshcad   v.    Fvcda-ld;   cited, 
512.  but  with  disaiiprobation,   Siiu'.   120  ; 

(/•)  Dan.  Ch.  1193,  and  cases  cited  ;       sec  Cootc  v.  Coote,  2  Ir.  E'l-  l.'i9. 
and  see  Buhner  v.  Allison,  8  Jur.  440,  {:)  Sec  I' rice  v.  Xortli,  2  Y.  &  C. 

V.-C.  W. ;  15  L.  J.,  N.  S.  11  Ch.  C20,  626. 

(s)  Hatter  v.  Marriott,  10  Beav.  33.  (a)  In  re  Birch,  cited  Siig.  119. 

(t)    Buhner  v.  Allison,   15   L.   J.,  (h)  Ndthorpcw  Pennijman,l\YQa. 

N.  S.,  Ch.  11,  L.  C.  ;  Seton,  1194.  517  ;  Ex  parte  Tomkins,  Sug.  120. 

(/()  Sug.  119. 
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ABANDONMENT. 

Of  parol  agreement,  letter  suggesting,  is  uo  contract,  21G. 
Of  contract — purcliascr  in  possession  not  liable   for   use   ami 
oGCUi)alion,  252, 

by  vendor — rights  of  liis  representatives,  2()1. 

in  purchaser's  lifetime,  its  effect,  &c.,  202,  2G5,  266. 

entitles  vendor  to  have  abstract  returned,  279. 

by  assignees  of  bankrupt  iiurchaser,  254,  272, 

by  trustee  of  bankrupt  purchaser,  84,  254,  273. 

l)y  purchaser  from  Court,  whether  allowable,  1227. 
Of  rights  of  way,  363. 
Of  possession  by  husband  and  wife,  of  her  estate,  388. 

what  is,  under  3  &  4  Will.  IV.  c.  27,  389,  n. 
Of  vendor's  lieu  for  purchase-money,  what  is,  733  ct  seq. 
Of  objection  to  title  by  purchasei',  its  effect  on  costs,  1130. 
Of  projected  railways,  Act  for,  210,  762. 

its  effect,  762. 
Of  decree  fur  specific  performance  by  delay,  &c.,  1115. 

ABATEMENT. 

Of  rent,  agreement  for,  must  be  in  writing,  204. 
Of  price,  for  misdescription,  118,  654. 

when  claimable  for  defects  in  estate,  651  ct  sc'^.,ani\  see 

1068  et  seq. 
none  for  defect  of  title,  1068. 

vendor,  when  compelled  to  allow,  1065  rA  scq^  10G8,  l071. 
right  to,  how  lost,  1071. 
purchaser,  when  compelled  to  accept,  1018. 
purchaser  unsuccessfully  claiming,  pays  costs,  when, 

1077,  1132. 
in  respects  of  deteriorations,  1117. 
Of  incumbrances,  obtained  by  purchasing   partuei',   enures  to 
benefit  of  firm,  927. 

ABSENCE. 

Of  husband,  may  prove  illegitimacy,  337. 

Without  tidings,  raises  presumption  of  death,  340  d  scq. 
Of  title  deeds,  how  far  notice,  875,  and  see  678. 
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ABSOLUTE. 

Interestj  inircliasci'  need  uot  lake  rcdufmubk'  iu  licu  of,  1U73. 

ABSTRACT. 

Vendor  independently  of  condition,  bound  to  deliver,  12.j. 

Conditions  respecting,  125,  126. 

In  conditions,  means  '•perfect  abstract,"  120,  IGl,  102." 

What  is  a  "  perfect,"  126,  162,  2S1. 

A'endor  bound  to  verify,  142,  155,  407. 

except  in  what  cases,  142, 

When  perfect,  what  it  must  contain  and  .show,  Cli.  VIII.  s.  2. 

Taxation  of  charges  for,  304,  n. 

Purchaser's  right  to,  and  right  to  retain,  125,  279. 

condition  restricting,  when  expedient,  125. 

Vendor  pays  for,  except  on  sale  to  railway  company,  &c.,  280. 

Condition  co«f/-«,  mortgagee  may  sell  under,  173. 

Costs  of,  included  in  condition  as  to  costs  of  contract,  280. 
where  a  mere  copy  of  former,  is  furnished,  280. 
should  state  written  consent  of  parties  agreeing  to  join 
in  sale,  282. 

What  must  be  furnished  iu  various  cases,  Ch.  VIII.  s.  3. 

Effect  of  condition  for  its  commencement  with  specified  docu- 
ment,  152. 

Condition  respecting,  if  early  title  lust  or  defective,  153. 

Production  of,  prior  to  sale,  when  expedient,  153. 

As  to  its  preparation,  contents,  and  delivery,  Ch.  VIII,  s.  4, 
and  see  1197. 

What  a  sufficient  commencement  of,  295 — 298. 

Should  be  regularly  continued,  298. 

Preparation  of,  on  sale  by  Court,  1197. 

Delivery  of,  on  sale  l)y  Court,  1208. 

Condition  for  delivery  of,  125. 

IIow  to  be  copied,  304,  ib.,  n. 

How  waived  in  Equity,  305,  424. 

Of  title  under  Land  Eegistrj-  Act,  305,  306. 

Delivery  of,  cannot  supply  want  of  written  contract,  210,  1020. 

But  must  precede  application  for  payment  of  purchase-money 
into  Court,  on  sale  under  decree,  1227. 

Non-delivery  of,  its  effect  on  conditions  as  to  time,  &c.,  120,  304, 
305,  and  sec  640. 

Should  be  accompanied  l)y  copy  of  contract  or  conditions,  308. 

As  to  perusal  of,  308. 

Matters  to  be  obseived  in  examining,  Ch,  IX.  s.  4. 

Or  on  condition  as  to  interest,  630  ct  seq. 

Long  retention  of,  without  objection,  a  waiver  of  title,  1113, 

As  to  its  examination  and  perusal,  Ch.  VIII.  s.  5. 

expenses  of,   when   recoverable  by  purchaser,  940,  and 
see  ib.,  n. 

Objections  to,  carried  in,  on  reference  of  title,  1007. 
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ALSTR  MiT—{contume<J). 

As  to  its  vcrifualion,  1  i'>,  l.')"),  173. 

Must  h(-  verified,  although  deeds  not  to  l;o  produced,  1 15. 

Should  be  verilied  at  vendor's  expense,  on  sale  in  lots,  lo"),  17:3. 

Ei;roueoiis,  purchaser  rc-selling  on  faith  of,  951. 

Must  be  returned,  if  contract  iiually  abandoned,  27:). 

A  DSTP.  ACTION. 

Of  part  of  subject-matter  of  contract,  pcadciito  lUe,  1117. 

ACCEPTANCE. 

Of  lease  by  assignees  in  baukru])tcy,  83. 

Of  goods  to  sustain  contract  under  Stat,  of  Fi'auds,  202. 

Payment  by,  to  agent  of  vendor,  when  valid,  IDl. 

Of  right  of  pre-emption,  20.9. 

Of  ofter  by  post,  2 IS,  231. 

Of  offer,  l)inding  if  not  conditional,  228,  and  sec  i'/.,  n. 

Conditional,  its  effect,  229,  430. 

Of  abstract,  after  time  fixed  for  delivery,  when  iuexi)(.dieut,3iio. 

E.xamination  of,  whether  an,  409. 

Of  title  shown  by  abstract,  its  effect,  309,  430. 

when  delay  in  making  veijuisitious 

amounts  tu,  42G,  429. 
not  a  waiver  of  purchaser's  right  lo 

have  abstract  verified.  430. 
nor  necessarily  of  his  right  lo  com- 
pensation, 10G8. 
does  not  bind  purchaser  in  case  of 
fraudulent    concealment   by   ven- 
dor, 431. 
Acts  of  purchaser,  being  occupying  tenant,  whellier  an,  4C(i, 

and  see  1024. 
Subject  to  removal  of  si)ecified  objection,  its  effect,  430,  1097. 
Not  always  required  of  purchaser  moving   to    ]jay  inirchasc- 
mouey  into  Court,  1212. 
And  sec  Waiveii. 
ACCESS. 

To  estate,  want  of  title  to,  11.5. 
Doctrine  as  to,  as  respects  illegitimacy,  33G. 
ACCESSION. 

In  correspondence,  by  both  parties  to  same  terms,  is  an  agree- 
ment, 228. 

ACCIDENTAL. 

Loss  or  imi)rovement  after  contract  is  the   purchaser's,    243 

et  seq. 
Omission  of  parcels  from  conveyance,  8()7. 

ACCOMMODATION  WORKS. 

Should  be  referred  to  in  agreement  fur  sale  lo  rail«;iy  com* 
pauy,  20G. 
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ACCOMMODATION    WORKS— {rontinned). 

Whether  contract  for,  enforceable  in  Equity,  988—990. 

where  there  has  been  i)art  performance, 
991, 
ACCOUNT.    See  Expekditurk. 

Of  profits,  &c.,  how  taken,  if  sale  to  trustee,  &c.,  set  aside,  45,  IG. 
Liability  to,  of  fiduciary  vendors,  68. 

When  sale  set  aside  as  fraudulent  against  vendor,  438,  758. 
Or  as  fraudulent  against  purchaser,  802, 
Or  as  against  creditors,  911. 
On  charity  informations,  17,  n. 
Against  vendor,  delaying  to  show  title,  628, 
Against  jnirchaser  evicted  under  paramount  title  in  E(|uity,  911. 
how  far  carried  back,  911. 
what  it  extends   to,    and  general  form  of, 
911,  912. 
Against  purchaser  evicted  by  the  Crown,  493. 
Not  obtainable  under  prayer  for  general  relief,  1014. 
Decree  for  specific  pirformauee  should  direct,  1116, 
Settlement  of,  with   agent,   when   equivalent  to   payment   to 
vendor,  191,  658,  659. 
ACCOUNTANT. 

To  the  Crown,  how  far  his  lands  are  liable,  493. 

who  is  an,  493,  n. 
Within  the  rule  as  to  privileged  communications,  881. 
ACCEUEE. 

Of  title.     »S'ee  Statute  OF  Limitations. 
ACCEUING. 

Benefit  after  contract — purchaser  entitled  to,  248. 
ACCURACY. 

Of  particulars,  material,  112. 
ACKNO  WLEDGMENT. 

O'f  title,  under  3  &  4  Will.  IV.  e.  74,  386,  391,  397. 
What  amounts  to,  386,  397. 
By  whom  it  miist  he  signed,  387,  397. 
Subsequent,  may  revive  extinguished  right,  392. 
Its  effect  between  mortgagor  and  mortgagee,  391. 
ACKNOWLEDGMENT  OF  DEEDS. 
By  married  women,  search  for,  499. 
how  proved,  315. 
seai'ches  to  be  made  for,  499. 
when  necessary,  570,  690. 
as  respects  her  sejjarate  estate,  570  et  scq. 
how  affected  by  Married  Women's  Property 
Act,  1870,572. 

by  Vendor  and  Purchaser 
Act,  LS74. 
of   lease   by   husband    and   wife  of   wife's 
estate,  570. 


IXDKX.  1230 

ACKNOWLEDGMENT  OF  \)]':VA)S—{c)n/,Une(1). 
Mode  of  taking,  and  practice  respecting,  572  et  se<j. 
Until  made,  vendor  must  discharge  iucumbrauces,  592. 
Vendor  pays  for,  707. 

ACQUIESCENCE. 

In  purchase,  binds  infant  attaining  majority,  25. 

Or  married  women  becoming  sui  juris,  28. 

Or  married  woman  as  regards  her  separate  estate,  50. 

In  voidable  purchase  l)y  trustee,  &c.,  binds  ccsttoi  que  trust,  47, 48. 

IIow  distinguishalile  from  confirmation,  51. 

Tlie  unauthorized  act  of  agent,  1>!8,  is;). 

Of  vendor  in  purchaser's  abandonment  of  contract,  effect  of,  on 

relative  rights  of  vendor's  representatives,  2GI. 
May  bar  constructive  trust,  382. 

Bars  vendor's  right  to  set  aside  fraudulent  sale,  382,  747,  759. 
In  case  of  a  charity,  382,  383. 
In  vendor's  claim  to  interest,  may  liind  purchaser,  G43. 

Bars  right  to  an  injunction,  when,  773. 

In  purchase,  or  exi)euditure  by  purchaser,  Ijiuds  adverse  claim- 
ants, 842,  843. 

But  by  party  in  possession  docs  not  bind  remainderman,  843 
1031. 

In  expenditure,  held  t(j  bind  landowner,  1030. 

What  sulhcient  to  waive  right  to  compensation,  10G8,  1071. 

Purchaser  when  not  bound  by,  to  acce])t  bad  title,  1113. 

ACRE. 

Statutory  and  customary,  G44  d  set}. 

Estate  presumptively  sold  by,  if  quantity  stated,  G51,  G52. 

Cheshire,  what  it  contains,  G44. 

ACT. 

Private,  copy  of,  should  accompany  abstract,  303. 

is  not  notice,  although  declared  jjublic,  8G3,  871. 
Recitals  in,  how  far  evidence,  351. 
How  to  be  proved,  310. 

Affecting  property,  should  be  noticed  in  particulars,  117. 
But  local  public  Act  need  not  be  noticed,  117. 
Being  notice  to  all  the  worki,  8G3. 

ACTION. 

Against  vendor,  for  concealmeut  or  misrei)rcsentaiion,  93  d  scq., 

803,  804. 
solicitor  misrepreseiitiug  title,  97,  98. 
stranger  misrepresenting  property,  102,  103. 
purchaser  or  stranger,  for  slander  of  title,  103. 
auctioneer,  selling  without  authority,  177. 
devisee  of  covenantor,  when  it  lies  for  breach,  79(i. 
tenant,  for  payment    of  rent,  \y  purehacer  after  con- 
veyance, 813. 
For  breach  of  condition  as  to  compensatioi),  141. 
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ACTI01<:—(con(hmecr). 

For  deposit,  if  purcliase  go  off,  179. 

By  auctioneer  against  party  for  Avliom  he  acLs  as  ageut,  170,  and 

see  184. 
By  agent  for  his  commission,  187,  188. 
By  vendor,  on  cheque  for  deposit,  192. 

on  I  O  U  for  purchase-money,  740,  945. 
In  respect  of  performance  of  imrol  agreement,  201. 
Or  of  transfer  of  parol  agreement,  2ni. 
Not  for  collateral  matter,  mixed  up  -with  void  ])arol  agreement, 

20."). 
Itiglit  of,  for  breach  of  covenant,  to  whom  it  belongs  on  death 
of  covenantee,  791. 
already  accrued,  must  be  discharged  by  release  under 
seal,  971. 
For   mortgage   debt,  not  restrained,  though   mortgagee   have 

agreed  to  sell  estate,  271. 
For  refusal  to  refer  to  arbitration,  141. 
For  recovery  of  land,  &c.     See  Statute  of  Limitations. 
Of  ejectment  against  purchaser  rejecting  title,  438. 
For  use  and  occupation  against  purchaser,  252,  439,  958. 

l>y  purchaser,  252,  439. 
By  vendor  U]:)ou  purchaser's  covenants,  Ch.  XIV.  s.  4. 
By  jnirchaser  upon  vendor's  covenants,  Ch.  XIV.  s.  5. 
For  rents,  «S:c.,  by  purchaser  of  reversion,  813. 
For  rent  and  covenants,  vendor  of  leaseholds  when  liable  to, 

921,  922. 
Purchaser,  when  liable  to,  for  nuisance,  920. 
For  breach  of  contract,  Ch.  XVII.  2Mssim. 
Grounds  of  defence  to,  Ch.  XVII.  s.  6. 
When  restrained  in  Equity,  Ch .  XVII.  s.  7. 
Inability  to  recover  damages  in,  when  a  defence  in  Etjuity,  1061. 
Damages  i-ccovercd  in,  a  defence  in  Equity,  1089. 
For  title  deeds  by  purchaser  under  decree,  restrained,  1222. 
Costs  of,  in  suit  for  specific  performance,  1136. 

ACTS. 

^Meaning  of,  in  covenants  for  title,  783. 

Of  ownership  by  purchaser,  when  an  acceptance  of  title,  43G, 

437. 
Of  purchaser, what  will  rebut  prcsumijtion  of  advancement,  933. 
Of  vendor,  may  avoid  contract,  1087. 
Subsequent,  of  j'artics,  cannot  exj^lain  agreement,  SCO. 

but  may  be  evidence  of  mistake,  l(.i36,n. 

ACTtJAPtY. 

Opinion  of,  ho  test  of  value  of  reversionary  interest,  754. 

ADEQUACY. 

Of  cousideratiuli,  how  to  be  determined,  754. 
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ADDITION. 

V>y  I'arol  to  written  n,cirecment,  ii).idmis«iblu  :it  L:i\v,  110,  0o2. 
Or  on  behalf  of  plainlilf  in  K-iuity,  1U35. 
When  admissible  as  a  defence  in  Ec|uity,  1(.):37  U  svq. 
When  inadniiss^ible  as  a  defence  in  Equity,  1U47. 

ADITS,  MINING. 

Law  respecting,  371. 

ADJOININCf. 

Owner,  what  is,  under  Lands  C.  C.  Act,  7G3. 

ADMINISTRATION. 

Letters  of,  received  as  evidence  of  intestacy,  335. 

Suit,  its  efTect  on  power  of  trustees  for  sale,  and  executors,  GO. 

is  a  lis  pendens,  when,  496,  497. 

damages  for  breach  of  covenant,  claimable  as  dcl>t  in,  790. 

as  is  vendor's  claim  under  decree  for  unpaid  purchase- 
money,  1117. 

sale  in,  by  Court  before  decree,  1191. 

ADMINISTRATOR.    See  Personal  Rkpuesentatives. 
Of  convict's  property,  his  powers  and  duties,  14,  29. 
Cannot  buy  intestate's  personal  estate,  35. 
May  adopt  contract,  entered  into  by  agent  before  grant  of  letters 

of  administration,  188. 
Time  runs  against,  from  death  of  intestate,  380. 
Assignment  by,  before  administration,  void,  580. 

one  of  several,  valid,  580. 
Of  unpaid  and  intestate  mortgagee,  can  obtain  legal  esUitc  under 

Trustee  Act,  58(),  n. 
Ad  Utem,  when  may  le  appointed  1>y  the  Court,  1011. 

ADMIRALTY. 

Court,  orders  of,  operate  as  judgments,  4G7. 

ADMISSION. 

Of  a-a-eement  by  answer,  cures  want  of  stamp,  238. 

its  efTect,  1034. 
Of  title,  when  contract  for  purchase  amounts  to,  270. 
Answer  in  Chancery  may  amount  to,  431,  1034,  109/. 
Of  debt,  when  a  sufficient  acknowledgment  under  3  &  4  W  lii.i  N  . 
e.  27,  397. 

ADMITTANCE.  , 

To  copyholds,  should  in  abstract  be  preceded  by  surrcndei,  .9/. 

of  one  trustee,  on  purchase  by  several,  518. 
Necessary  to  complete  the  legal  title,  G93. 
To  several  tenements,  practice  as  to,  501. 
Costs  of,  who  pays  for,  708,  709. 
Customary  heir  may  suq  as  such,  before,  791. 

ADOPTED. 

Child,  purchase  in  name  of,  an  advancement,  Joz. 
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ADOPTION. 

Of  act  of  unauthorised  agent,  188,  189. 

Of  act  of  promoters,  by  jniblic  company,  189. 

By  heir  of  his  ancestor's  pai'ol  contract,  258. 

By  widow  of  husband's  contract  for  sale,  1002. 
ADVAXCE. 

Of  price,  what  requu-ed  ou  opening  biddings,  1202. 

of  biddings  not  opened  for,  after  certific<ate  of  sale  is 
absolute,  1206, 
ADYAXCEJklEXT. 

"When  ]nu'cha>e  is  held  to  be,  932  et  seci. 

Where  purchase  is  in  joint  names  of  parent  and  child,  933. 

May  be  rebutted  by  contemporaneous  acts,  &c.,  933  et  seq. 
but  not  by  subsequent  acts,  &c.,  934. 
ADYAXTAGES. 

Concealment  of,  by  vendor,  100  cf  sdj. 

Concealment  or  disclosure  of,  by  purchaser,  106. 

Legally  incidental  to,  are  presumed  to  accompany  proj^erty,  115. 

Obtained  by  partner  enure  to  benefit  of  co-partner,  927. 
ADVENTITIOUS  VALUE. 

Destruction  of  mattei's  conferring,  relieves  purchaser  from  con- 
tract, 247,  24S,  1087. 

"Want  of  title  to  part  of  property  possessing,  a  defence  in  Equity, 
1073,  1074. 

ADVENTURE. 

Property  purchased  as  an,  does  not  survive  in  Equity,  924,  925. 
ADVEESE  INTEEEST. 

Parties  having,  prior  to  contract,  not  proper  pai-ties  to  siut,  1006. 
ADVERSE  CLAIMS.    &c  Claims. 
ADVEESE  LITIGATION.    Sec  Ljlsds  Clauses  Coksolidation 

Act. 
ADVEETISEMENT. 

Of  sale  by  fiduciary  vendors,  proper,  69. 
•when  evidence  of  reputation,  920. 

Of  i-esale,  whether  evidence  of  acceptance  of  title,  433. 

Under  Settled  Estates  Acts,  practice  respecting,  1176. 
ADVICE.    See  Professional. 
ADULTERY. 

Of  wife,  yet  issue  legitimate,  336. 
ADVOWSON. 

Time  for  sale  of,  by  trustee,  63. 

As  to  sales  of,  with  respect  to  simony,  242. 

Title  to,  must  be  accepted  by  purchaser  claiming  to  present,  250. 

Must  be  carried  back,  over  what  period,  293. 

May  pass  under  the  word  "  living,"  293. 

Eight  to  recover,  when  barred  by  time,  393. 

How  affected  by  judgments,  458,  463,  468. 
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ADVOWSON-O.'O/iii/i'oi). 

Piivchaser  of,  restraiiiod  from  preseutiuc,'  to,  before   payment, 
1094,  1095. 

on  fiauduknt 
sale,  7()0. 
AFFIDAVIT . 

May  be  a  .sntlieieut  memoiaiuUim  of  agreement,  208,  ii.,  215. 

acknowledgement  of  debt  or  claim  under 
3  &  4  Will.  IV.  c.  27,  397. 
Of  acknowledgmentof  deeds,  may  betaken  by  oflficiak  abroad,575. 
Verifying  certificate  of  acknowledgment  by  married  woman 
must  be  filed,  573. 
as  to  era.sures  or  omissions  in,  573,  n. 
Of  title  on  petition  under  Lands  Clauses  Consolidation  Act,  fur 

payment  out  of  Court,  GG7,  670. 
Of  fitness  of  proposed  investment,  (J71 . 
AGE. 

Of  tenant  for  life,  misstated,  on  sale  of  reversion,  140. 
Of  childbearing,  presumption  as  to,  345,  346. 

AGENCY. 

Denied,  may  be  establislied,  184. 

by  parol  evidence,  964. 
Alleged  agent  may  bo  examined  to  disprove,  232. 
Should  be  alleged  in  bill,  and  proved,  1014. 

AGENT. 

For  purchase,  may  not  sell  his  own  estate  to  principal,  10. 
Fiduciary  vendor  may  not  act  as,  31. 

responsible  for  acts  of,  75. 
For  sale  or  management,  cannot  purchase,  34,  35. 
Of  mortgagee,  cannot  purchase  from  him  under  power  of  sale,  35. 
Of  fiduciary  vendor,  cannot  himself  purchase,  37. 
For  sale,  should  sell  wlien  practicable,  53. 
how  he  ought  to  sell,  Ch.  XL  s.  2. 
his  power  to  conclude  a  contract,  66,  and  sec  183. 
for  what  price  he  should  sell,  Cli.  II.  s.  3. 
For  estate,  cannot  sign  open  contract,  183. 
General  points  re.specting  sales  by,  Ch.  II.  s.  4. 
Vendor  not  communicating  defect  to,  how  far  lial)le,  93,  01. 
Claim  of,  to  lemuucralion,  how  lost,  181. 
Auctioneer  is,  for  both  parties,  181. 

As  to  his  appointment,  powers,  duties,  liabilities,  and  remunera- 
tion, Ch.  V.  s.  3. 
May  be  appointed  by  jjarol,  lb3,  197. 
Neither  contracting  party  can  be,  for  the  other,  183. 
Of  corporation,  how  should  be  appointed,  183. 
Of  public  company,  how  should  be  ai)pointed,  il>. 
Private  instructions  to,  l)y  princiiial,  effect  of,  ('-. 
General  authority  to,  includes  right  to  do  subordinate  act.-',  //'. 
IIow  far  purchaser  bound  by  acts  of,  184. 
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AGEN'T — (contln  iied). 

How  authority  of,  may  b,-^  established,  184,  9G4. 

Contract  by  uomiual,  enforced,  185,  and  see  !)ol,  n. 

When  his  autliority  may  be  revoked,  18S. 

When  personally  liable,  185,  and  see  187,  948. 

Powers  of,  186  et  seq. 

Payments  to,  when  A^alid,  191,  G56,  058, 

May  not,      ithout  special  autliority,  receive  purchase- money, 

186,  656;  nor  doposit,  191. 
Signature  of  agreement  by,  binds  principal,  197,  232. 
How  agent  should  sign,  185,  234,  947,  948. 
Of  public  company,  may  affix  official  seal  abroad,  190. 
When  entitled  to  commission,  187,  188. 
Alleged  agent  may  be  examined  to  disprove  agency,  232. 
Consular,  notarial  acts  by,  proof  of,  319. 
Acknowledgment  of  title  by,  binds  principal,  386,  391. 
Principal,  when  bound  by  fraud,  &c.,  of,  or  misrepresentation, 

93,  800  et  seq.,  838. 
And  by  notice  to,  845,  n.,  858,  878. 
Loss  by  fraud  of  co  mnion,  how  to  be  borne,  658,  n. 

by  failure  of  common,  how  to  be  borne,  659. 
Whether  ^yithin  the  rule  as  to  professional  communications,  881. 
May  sue  and  be  siied  on  contract,  when,  945  et  seq.,  1007. 
Ko  damages  iu  Equity  against  person  ftxlsely  contracting  as,  982. 
Principal,  contracting  as,  is  bound,  185. 
Nominal,  contract  by,  when  enforced,  1060. 

whether  he  may  sue,  946. 
When  to  be  a  party  to  suit  for  specific  ]ierformance,  10()7. 
When  an  improper  party,  1008. 

Improvident  contract  by,  not  enforced  in  Equity,  1048. 
Town,  costs  of,  may  be  taxed,  720. 

Unauthorized  payment  to,  does  not  exclude  vendor's  lien,  738. 
Powers  and  liabilities  of,  946  et  seq. 
For  purchase,  cannot  set  up  illegality  of  agreement  as  against 

his  principal,  semble,  1046. 

AGISTMENT. 

Parol  agreement  for,  valid,  2(13. 

AGREEMENT. 

Not  to  bid  at  auction,  valid,  108. 

For  sale  of  land,  what  it  comprises,  115. 

In  writing,  generally    necessary    under    Statute    of    Frauds' 

Ch.  VI.  s.  1. 
Effect  of,  on  preliminary  negotiations,  108. 
For  a  lease,  when  void  lease  may  be  supported  as  an,  198. 
Cases  within  the  4th  section  of  the  Statute  of  Frauds,  200   202. 
Cases  not  within,  201,  202. 

Void  under  the  Statute,  may  yet  operate  as  a  licence.  201. 
Written  transfer  of  parol,  ib. 
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Parol,   Ijotweeu    outgoing    and    inoomiug    loiiaut    for   sale    of 
growing  crops,  valid,  203,  204. 

To  tako  fiirnisheJ  lodgings,  may  bo  by  parol,  204. 

For  increase  or  abatement  of  rent,  wliother  may  be  by  pavol,  ih. 

For  {infer  aliu)  sale  of  land,  when  void  ia  tola,  20 i,  205. 

IIow  far  constituted  by  notice  from  railway  company,  209  e/.s-c/. 

Answer  in  Chancery  may  bo  a  sudicieut  memorandum  of,  21"). 

Affidavit  in  Chancery  may  be  a  sufficient,  215. 

Recital  of,  may  be  a  sufficient  memorandum,  210. 

Whether  petition  of  landowner  for  investnnnt  sulliciciit,  210. 

Both  parties  must  be  named  in,  217,  218. 

All  the  essential  terms  must  be  fixed,  220. 

Written,  when  dispensed  with,  iu  suits  for  specific  porfurmance, 
1(122  et  seq. 

Tiie  preparation  of  formal  agreements,  Ch.  VI.  s.  2. 

What  to  be  comprised  in,  on  sale  by  private  contract,  205. 
ou  sale  to  public  companies,  20G. 

What  iufonnal  documents  may  constitute,  Ch.  "VI.  s.  '.i. 

Signatui'c  to,  Ch.  VI.  s.  4. 

need  not  be  alleg.xl  in  bill,  li»13. 

Stamps  on,  Ch.  VI.  s.  5. 

in  tenants'  agreements,  1G7. 

In  evasion  of  stamp  laws,  is  void,  230. 

As  to  illegal  agreements,  Ch.  VI.  s.  G, 

What  are,  239  et  scq. 

For  sale  by  assignees  of  banki-upt,  its  effect,  272. 
trustee  of  bankrupt,  its  cll'ect,  273. 

Coyiy  of,  should  accompany  abstract,  308. 

When  to  be  recited,  524. 

To  pay  interest,  effect  of,  635. 

To  take  rents,  &c.,  excludes  claim  to  interest,  G43. 

In  conveyance,  f(n-  lease,  no  additional  stamp,  70G. 

Parol,  to  give  indemnity  enforceable  in   E(piity,  after  convey- 
ance, 811. 

Voidable,  purchaser  whether  bound  by  notice  of,  884  c(  scq. 

To  use  proj^evty  as  in  trade,  bars  survivorship,  924,  92.5. 

Respecting  joint  purchases,  92(), 

Remedies  at  Law  and  in  Equity  for  breach  of,  Chaps.  XVII. 
and  XVIII. 

Entire,  Equity  must  be  able  to  enforce,  104G,  1062,  1084. 

Production  of,  when  compelled  at  LaAv,  Ch.  XVII,  s.  5. 
And  sec  Contract. 
ALIEN. 

Incapacity  of,  to  hold  land,  former  law  respecting,  12  <t  scq. 
how  affected  by  Naturalization  Act  (1870),  23. 

Denization,  elfect  of,  24. 

Naturalization  of,  rb.,  25. 

No  lien  on  lan<l,  presumed  in  favour  of,  730. 
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ALIENATION. 

Restraints  on,  how  for  valid,  19. 

Married  woman  jiiay  lie  restrained  from,  9,  19. 

and  C!ourt  cannot  waive 
the  restriction,  1001. 
Of  charity  lands,  when  valid,  18,  1224,  n. 
Of  tenant  for  life's  estate,  effect  of,  on  his  power  to  consent  to 

sale,  76,  77. 
By  Crown  debtor,  its  effect,  493,  494. 
Champerty,  what  amounts  to,  239  et  seq. 
Of  purchaser's  interest  under  contract,  allow.aljle,  240,  247. 
As  to  restrictions  on  general  right  of,  Cli.  1.  ss.  1  and  2. 
Of  land,  yet  covenantor  liable,  777. 
ALIENEES. 

Of  purchaser,  when  bound  by  his  covenants,  764,  767. 
When  take  benefit  of  vendor's  covenants,  777,  778. 
Of  purchaser  or  vendor,  may  enforce  specific  performance,  995. 
Of  vendor,  specific  performance  when  enforced  against,  996 — 
998,  1009. 
ALIUNDE. 

Objections  arising,  purchaser's  right  to  take,  150,  152  ;  and  see 
434. 

ALLOTMENT. 

Expected,  not  included  in  contract,  116. 

Condition  to  be  used,  on  sale  of,  160. 

Sale  of,  before  award,  160, 

What  abstract  of  title  to,  requisite,  286,  287. 

Tenure  of,  286. 

Held  under  several  titles,  steward's  fees,  710. 

Unascertained,  sale  of,  at  inadequate  price,  enforced,  1081. 

ALLOWANCE. 

To  vendor  or  purchaser,  when  sale  set  aside.    Sec  Account.s. 
To  tenant.?,  conditions  as  to,  132. 

Crown-debtor  not  entitled  to,  for  repairs  or  improvements,  493. 
None  to  vendor,  for  unauthorized  expenditure,  subsetpiently  to 

the  contract,  248,  n.,  648. 
To  evicted  purchaser  for  improvements,  &c.,  912. 

ALTERATION. 

Of  property,  by  infant  purchaser,  its  effect,  27. 

or  by  married  woman,  28. 
Of  time  fixed  for  sale  by  author  of  trust,  inadmissible,  62. 
Of  advertised  mode  of  sale,  should  be  advertised,  69. 
Of  printed  particulars,  &c.,  by  auctioneer,  112. 
Of  draft  conveyance,  whether  equivalent  to  agreement,  235. 
Of  siguc'd  agreement,  effect  of,  236,  962,  97o,  971. 
Of  ancient  light,  its  effect,  358. 
Of  jjroi.erty  by  vendor,  discharges  purchaser,  248,  441. 
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ALTERATION— (continued). 

Of  ])roi5erty  by  piircliascr,  its  effect,  43G,  437,  Mo. 

In  approved  draft  conveyance,  should  he  mentioned,  5G5. 

In  affidavit,  verifying  certificate  of  acknowledgement  by  married 
woman,  its  effect,  573,  u. 

Of  deed,  whether  fresh  stamps  necessary,  707. 

Of  will,  presumption  as  to,  416. 
AMBASSADOll. 

May  take  affidavit  or  oath,  570. 
AMBIGUITY. 

In  written  agreement,  fatal,  if  patent,  22."),  22G. 

Patent,  distinguished  from  imperfect  reference,  22G. 

In  contract,  its  effect  on  purchaser's  liability  to  pay  interest 
on  purchase-money,  until  comi:)letion,  G20. 

Parol  evidence,  when  admissible  to  explain,  0G3. 

A  ground  of  defence  in  Equity,  1038. 
and  fur  refusal  of  costs,  1127. 
AMBIGUOUS  IlECITAL. 

Not  notice,  876. 
ANCESTORS. 

Vendor  covenants  against  acts  of,  when,  7S8. 

Purchase  in  name  of,  no  advancement,  933. 

ANCIENT  DEEDS. 

Not  to  be  abstracted,  29G. 

but  must  be  given  up  on  completion,  674. 

Attested  copies  of,  cannot  be  required,  142,  and  see  67G. 

Proof  of  execution  of  original,  unnecessary,  312. 
ANCIENT  DEMESNE. 

Land  held  in,  whether  within  the  1  &  2  Viet.  c.  110,  4G3,  4G9. 

Ancient  Lights.     See  Lights.     PuEscrJi'Tioy. 
ANGLING. 

Right  of,  is  a  profit  a  2^)'end/'i',  372. 

ANNUITY. 

Contract  for  purchase  of,  from  infant,  formerly  a  misdemeanour,  5. 

by  infant,  formerly  void,  25. 
Sale  by  fiduciary  vendors  for,  invalid,  78,  79. 
For  sale  of,  when  enforced  after  death  of  annuitant,  250,  1082. 
If  redeemable,  should  be  so  slated,  117. 
Arrears  of,  for  how  long  recoverable,  379,  399,  400. 
Is  "rent"  within  3  &  4  Will.  IV.  c.  27,  377,  400. 
Payable  out  of  personalty,  not  within  s.  42,  400. 
Time  generally  essential  on  sale  of,  419. 
Secured  on  land,  is  bound  by  registered  judgment,  4(19,  470. 
Searches  for,  454,  498. 

Estate  sold  for,  ad  valorem  duty  now  payable,  527,  GD7,  G9S. 
Charged  on  land,  estate  must  be  .sold  subjeet  to,  unless  annui- 
tant concur,  G13,  G14. 

VOL.  II.  X   ^ 
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ANN  UIT  Y— {continued) . 

Covenant  merely  to  intlemiiily  afjainst,  insufficient,  553. 
Tnlcss  there  is  a  trust  to  pay  debts,  597. 
Vendor's  lien,  Avhen  the  estate  is  .sold  lor,  730. 
Covenant  for  payment  of,  he  can  require,  5G2 . 
..  Whether  inadequacy  of,  as  a  con.sideration,  may  be  .shown,  748 
749,  1082. 
Release  of,  supports  settlement  otherwise  voluntary,  898. 
Piu'chaser  ol,  from  Court,  when  entitled  to,  1217. 
ANSWEE. 

Incumbrancer,  &c.,  bound  by,  on  inquiry  as  to  claim,  98. 

Whether  he  need  make,  98. 

In  Chancery,  may  be  a  sudicicnt  memorandum  of  agreement, 

2U8,  n.,  215. 
And  in  such  case,  want  of  stamp  is  immaterial,  238 . 
May  be  a  suflicient  acknowledgment  of  debt  or  claim  under 

3  &  4  Will.  IV.  c.  27,  386,  397. 
May  amount  to  an  acceptance  of  title,  103G,  1097. 
Should  raise  defence  of  purchase  for  value  without  notice   834. 
Admission  of  parol  agreement  in,  by  defendant,  1034. 
ANTICIPATION. 

Of  time,  fixed  by  author  of  trust,  for  sale,  improper,  02,  1196, 
1224. 
mortgage  for  sale,  in  Ijankruptcy  66,  n. 
By  married  woman,  restraint  on,  Court  cannot  waive,  9 ,  and 

see  n.,  1001. 
its  cifect,  570. 
APARTMENTS. 

Agi'eement  for  lettmg,  not  within  the  4th  section  of  the  Statute 
of  Frauds,  204. 
APPARENT  AGENT. 

Acts  of,  may  bind,  184. 
APPEAL. 

Pending,  yet  conveyance  is  settled,  1119. 
Money  repaid  on,  does  not  bear  interest,  1121,  1137. 
APPLICATION. 

Of  ])urchase-money,  pui'chaser  when  bound  to  see  to,  Ch.  XIII. 
s.  3,  656  et  scq. 
on  sales  to  railway  companies,  &c.,  662. 
Mode  of,  on  sale  imder  Settled  E.st;\tes  Act,  1177 — 1179, 
on  .sale  by  Court,  1212,  1213. 
APPOINTMENT. 

Of  agent,  how  to  be  made,  183. 

Exercise  of  power  of,  its  effect  as  to  liability  to  succession  duty 

276. 
Deed  of,  in  abstract,  should  be  preceded  by  deed  creating  power 

297. 
Of  inclosnre  commissioners,  &c.,  presumed,  326,  336,  n. 
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APPOINTMENT— (ov>/i<//i/(ec/) . 

Uufeated  judo-inont,  uucU'v  old  law,  4(il. 

JSc'd  (tliter,  under  new  Iuav,  402,  4(5!). 

Does  uot  dcfoat  Crown  debts,  4!);i. 

Except  as  re.spects  purchasers  witlunit  iiotiec,  487. 

And  testamentary  appointments,  403,  n. 

To  be  rcf^'istered  in  County  llef^ister,  081. 

EflFect  of,  on  prior  covenants  lor  title,  705,  778. 

By  covenantor,  person  claiming  under,  cl;iinis  under  liiin,  784. 
APPORTlONxMENT. 

Of  dividend  on  stock  sold  out  for  investment  in  land,  80. 

Of  accruing  rents,  condition  for,  130,  910. 

Of  rent-char<^e,  condition  for,  ib. 

Of  rent,  condition  for,  on  sale  of  reversion,  131. 

Of  rent,  on  severance  of  reversion,  131. 

Of  rent,  &.c.,  conditions  for,  on  sale  of  leaseholds  in  lots,  131, 
171. 

Of  tithe,  354. 

Of  purchase-money  of  coi^yholds  and  other  projierty,  520. 
to  avoid  higher  duty,  520,  098,  702. 

Of  purchase-money,  when  several  conveyances  taken,  503. 

When  of  purchase-money  paid  into  Court  under  L.  C.  C.  Act, 
605,  673. 

None  of  damages  for  breach  of  covenants  fiir   title,  between 
tenant  for  life  and  remainderman,  797. 

Act  did  not  apply  between  vendor  and  purchaser,  813. 

What  cases  are  within,  813,  u. 

Of  rent  under  late  Act,  813,  814. 
what  it  includes,  ib.,  n. 

Of  rent,  when  purchaser  of  severed  portion  of  estate  may  sue 
for,  815,  920. 

Of  land  tax,  where  hands  rated  together  are  severed,  910. 
APPROPRIATION. 

Of  purchase-money,  and  notice  given,  may  save  interest,  027, 
628. 

When  justifiable,  628,  035. 

What  amounts  to,  035. 

Must  be  a  bond  fide,  ib. 

Its  effect,  if  iucimibrauce  discovered,  805,  «0C. 

Of  payment  by  purcliaser,  804,  u. 
APPROVAL. 

Of  draft,  when  equivalent  to  agreement,  234. 

When  a  waiver  of  title,  432. 

Of  title,  by  counsel,  does  not  bind  client,  300,  430. 
"  APPURTENANCES." 

Will  not  pass  right.s  not  properly  servitudes,  638. 
ARBITRATION.    Sec  Award. 

Condition  for,  action  lies  for  breach  of,  141. 

X  X  2 
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AIIBITUATIO^— {continued). 

Bond  may  amount  to  an  agreement,  208,  and  see  220. 
Price  made  determinable  by,  221,  222,  624,  1084. 
Under  Common  Law  Procedure  Act,  223  et  seq. 
ProceediDg.s  under,  on  sales  under  L.  C.  C.  Act,  81,  443,  G25, 
977,  978. 
landoAvner  has  no  lien  for  costs  of,  447,  742, 
1093. 
Costs  of,  721. 
APBITEATOR. 

Cannot  ])urcliase  claims  of  parties  to  reference,  32. 
Must  act  strictly  witliin  tlie  terms  of  his  authority,  624. 
Appointment  of  by  one  party,  should  he  duly  notified  to  the 

other,  624,  n. 
Award  of,  how  invalidated,  624,  625. 
Mistake  of,  when  rectified,  625. 
ARCHES. 

Throwing  over  land,  liy  Railway  Co.,  210,  n.,  211,  n.,  444. 
ARGUMENTATIVE  REPLIES. 

To  objections  to  title,  whether  a  waiver  of  conditions  as  to  time, 
&e.,  161. 
ARREARS. 

Of  dower,  what  recoverable,  398. 

Of  periodical  payments,  what  recoverable,  376  et  seq.,  398  et  seq. 
Of  interest  on  purchase-money,  what  recoverable,  629. 
Of  rent,  what  recoverable,  by  purchaser,  after  conveyance,  813. 
ARTICLES. 

Marriage,  post-nuptial  settlement  is  notice  of,  864. 
ASSENT. 

Purchaser's,  to  investment  of  deposit,  necessarj'-,  to  bind  him, 
192,  1216. 
to  delay,  bars  his  right  to  apin-opriate  purchase- 
money,  635. 
To  contract,  i^arty  bound  may  require  other  party  to  signify,  or 

to  reject,  232. 
To  purchase,  does  not  bind  subsequently  acquired  interest,  842. 
ASSESSMENT. 

To  land-tax,  evidence  of  occui)ancy,  334. 
ASSETS. 

When  marshalled  for  vendor's  lien,  733. 
Heir  or  devisee  liable  in  action  to  extent  of,  796. 
Legal,  purchase-money  paid  into  Coiu't  is,  1213. 
ASSIGNEES. 

Of  Bankrupt  or  Insolvent,  their  rights   to  his  after- acquired 

property,  14,  29,  30. 
Selling  below  reserved  price,  80. 
Take  subject  to  all  equities,  30. 
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ASaiG'i^EES— (continued). 

Selliug,  canuut  purchase  tlic  cslatc,  32, 
Time  for  sale  by,  Ch.  II.  «.  1. 
Mode  of  sale  by,  Ch.  II.  s.  2,  aud  sec  OGl. 
Price,  Ch.  IT.  s.  3. 
Buyiug  ill,  liability  of,  82. 
Their  general  liabilities,  Ch.  II.  s.  4. 

Of  bankru])t  i)urcliasrr,  might  take  to,  or  abauduii,  contract, 
253,  1003. 
contract  by,  to  sell  lease,  fixed  Ihcui  as  assignees 
thereof,  272. 
Of  bankrupt,  covenant  by,  to  produce  deeds,  is  qualified,  55,5. 
Of  purchase- money,  their  rights  and  liabilities,  732,  805,  UOG. 
Of  insolvent,  when  not  postponed  for  delay,  845. 
Of  bankrui)t  or  insolvent  vendor,  protection  against,  ih. 
compelled  to  bar  estate  tail,  809. 

might  enforce  and  are  bound  by  contract  for  ,snlc,  9;J5,  OOfl. 
Of  vendor's  or  purchaser's  interest  under  contract,  who  proper 

l)arties  to  suits  by,  or  against,  1000—1011, 
Equitable,  liability  uf,  in  respect  of  lease,  272. 
ASSIGNMENT. 

Of  lease  for  less  than  three  years,  parol  agreement  for,  void,  198. 
Of  parol  agreement,  when  a  good  consideration,  201. 
Of  terms  for  years,  when  presumed,  324, 

when  a  protection  to  purchaser,  514, 
Desirable,  if  iucumbraucc  kept  on  foot,  5()5,  506, 
What  to  be  entered  in  County  Eegister,  678  ct  seq.,  681, 
Of  vendor's  lien  by  parol,  valid,  732. 
Of  lease,  agreement  for,  how  not  performed,  1071,  1076, 

belonging  to  wife,  by  husband,  9,  577,  and  see  lool. 
Of  contract  by  purcliaser,  who  proper  parties  to  suit  after,  lol  1. 
ASSIGNS, 

Of  purchaser  when  bound  by  his  covenants,  765,  and  sie  7G6,  u. 
When  should  be  named  in  covenants,  765,  766. 
ASSISTANCE. 

Writ  of,  to  obtain  posseasiou  of  land,  1123, 
ASSUKANCE. 

By  infants,  lunatics,  and  married  women,  wlietlior  void,  &c,, 

Ch,  I.  s.  1. 
Further,     iSee  Covexaxts  for  Titij:. 
Further,  purchaser's  right  to,  in  Equity,  Ch.  XIV.  s.  8. 
ATTACHMENT. 

Effect  of  taking  debtor  into  custody  under,  482. 
For  non-payment  of  purchase-money,  1122,  1227. 
For  refusal  to  convey,  1220. 
ATTAINDER. 

What  it  is,  and  its  efi'ect,  12. 

Not  avoided  by  conditional  pardon,  13. 

How  affected  by  recent  Act,  13. 
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ATTENTION. 

From  defect  in  estate,  vendor  must  not  divert,  06. 
ATTESTATION. 

Of  registration  memorial,  what  sufficient,  684, 685,  and  see  684,  n. 

Of  deeds,  should  be  attended  to,  in  examining  abstract,  415. 
when  executed  l)y  attorney,  570. 
imusual,  when  notice  of  fraud,  808. 
ATTESTED  COPIES. 

Condition  respecting,  142. 

Purchaser's  right  to,  143,  Ch.  XIII.  s.  7,  1222. 

Of  deeds,  when  evidence,  312. 

Of  documents  produced  as  negative  evidence,  purchaser  not 
entitled  to,  142,  332. 
ATTESTING  WITNESS. 

Signature  as,  no  signature  within  Statute  of  Frauds,  234. 

Whether  proof  of  deeds  by,  can  be  required,  312,  and  see  968. 

Whether  affected  with  notice  of  contents  of  deed,  875. 
ATTORNEY.     See  Solicitok. 

Assurance  made  by,  power  to  be  produced,  &c.,  311,  312. 

Signature  by,  of  agi-eeraent,  186. 

Eeceipt  under  power  of,  when  iusuiScient,  623,  and  sec  661. 

Conveyance  by,  by  infant  or  married  woman,  void,  2,  u.,  570. 

Vendor  must  not  convey  b}',  569. 

Must  execute,  in  name  of  principal,  570. 

Mode  of  execiition  by,  517. 

Power  of,  whether  irrevocable,  311,  569. 

Remuneration  of,  under  recent  Act,  728. 
ATTORNEYS  AND  SOLICITORS'  ACT,  1870. 

General  provisions  of.  728. 

Contract  as  to  remuneration,  ih. 

Security  for  future  costs,  ih. 
ATTORNMENT. 

Purchaser  can  proceed  for  rent,  &c.,  without,  814,  920. 

By  mortgagor,  operates  as  an  estoi)pel,  810. 
AUCTION. 

W^iat  it  is,  177. 

Purchase  at,  by  fiduciary  vendor,  voidable,  32,  and  ':ee  40  and  43. 

Authority  to  sell  by,  does  not  justify  private  sale,  65. 

Fiduciary  vendors,  whether  bound  to  sell  by,  65,  67,  79. 

selling  by,  are  not  responsible  for  result,  81. 

Agreement  not  to  bid  at,  valid,  108. 

Sales  by,  are  within  Statute  of  Frauds,  197,  1034. 

Agreement  on  sale  by,  refers  to  particulars,  &c.,  205. 

Bona  fule  sale  by,  a  prima  facie  proof  of  value,  754. 

Estates  are  generally  sold  by,  by  the  Court,  1190. 
AUCTION  DUTY. 

Repealed  (l)y  8  Vict.  c.  15),  1034,  n. 

Payment  of,  was  not  a  part  pci-formance,  li)34. 
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AUCTIONEER. 

Cannot  Luy  the  estate,  35. 

Being  a  trustee  cannot  charge,  80,  ISG. 

Verbal  declarations  by,  at  sale,  their  effect,  1)0,  111,  lOlU. 

His  liabilitieyi,  i)Ower,  and  remuneration,  Ch.  V.  s,  2. 

When  personally  liable,  177,  17S. 

Cannot  delegate  the  sale,  178. 

Cannot  vary  terms  after  sale,  178. 

Authority  of,  revocalde  before  sale,  182. 

Loss  by  insolvency  of,  falls  on  vendor,  181. 

May  sell  his  own  estate,  178. 

When  he  may  pay  dcjiosit  to  vcndoi-,  1 80. 

Commission  of,  how  regulated,  ih. 

Claim  of,  to  remuneration,  how  lost,  181. 

Payment  of  deposit  to,  191,  192. 

Entry  by,  in  sale  book,  binds  either  party,  182,  207,  but  S(^e  221. 

But  the  name  of  other  party  must  appeal-,  or  auctioneer  must  bo 
personally  bound,  217,  218. 

Whether,  can  sue  party  for  whom  he  personally  signs  as  agent,  182. 

May  be  sued  for  deposit,  948. 

When  and  why  a  party  to  suit  for  specific  performance,  l(i07. 

Who  appointed,  on  sale  by  Court,  1199. 
AUSTRALIA. 

Lands  in,  how  conveyed,  528. 
AUTHOrJTY. 

Effect  of  auctioneer  exceeding  his,  177. 

Of  auctioneer,  when  it  may,  and  may  not,  be  revoked,  182. 

Effect  of  agent  exceeding  his,  183,  947. 

Of  agent,  186. 

Special,  as  to  payment,  must  be  followed,  191,  658  e<  seci, 
AWARD.    See  Arbitration. 

Conditions  respecting,  under  Inclosure  Act,  164. 

Want  of  eni'olment  of,  supplied  by  statute,  164. 

Of  valuers  as  to  price,  222. 

Under  Common  Law  Procedure  Act,  how  mny  be  enforced,  225. 

When  evidence  of  requisition  of  Acts  being  complied  with,  287, 
and  see  ih.,  u. 

Agreement  that  title  shall  commence  with,  288. 

How  proved,  310,  see  287,  288,  318. 

How  invalidated,  624,  625,  1084. 

Mistake  in,  when  rcctihed,  625. 

Public  Company  bound  to  take  up,  under  Lands  Clau.ses  Con- 
solidation Act,  62(i. 

What  it  should  determine,  and  when  final,  626,  ei  ih.,  n. 

Of  Tithe   Commissioners,  an    instrument  in   writing   within 
Apportionment  Act,  813,  n. 

BAILIFF. 

Purchaser  of  infant's  estate,  chargeable  as,  913. 
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BANK. 

Pajiueut  into,  on  sale  by  statutory  vcudors,  663  etscq. 

by  trustees,  Avhcther  they  arc  respousiblc  for  its 
failure,  658,  ii. 
BANKlxVG  ACCOUNT. 

Payment  into,  wlietlier  an  appropriation,  G35. 

BANKRUPT.    And  see  Bankruptcy  and  Assignees. 
Could  not  make  a  title  against  his  assignees,  14. 
After-acquired  property  of,  vested  in  assignees,  when,  29. 
Estate  of,  might  not  be  bought  by  assignee,  32. 

nor  by  commissioner,  33. 
How  to  be  sold.    See  Assignees. 
Election  by  assignees  of,  254,  273,  776. 
Trustee  of,  under  recent  Act,  54,  67,  273. 

disclaimer  by,  84,  254,  273,  776,  795. 

within  what  period  and  in  what  way 
the  right  must  be  exercised,  254. 
being  a  solicitor,  may  contract  to  be  paid  for  his 
services,  723. 
Contract  for  sale  of  his  estate,  exempt  from  stamp  duty,  237,  and 

see  699. 
Whether  to  lie  a  party  to  conveyance  of  his  estate,  513. 
Bound  to  convey  under  order  of  the  Court  of  Bankruptcy,  513, 

552,  n. 
Joining  in  sale  by  assignees,  enters   into  what  covenants  for 

title,  552. 
Trustee,  estate  of,  how  may  be  got  in,  under  statute,  5S7. 
Tenant  in  tail,  how  his  estate  barred,  689. 
Assignees  of,  purchaser  when  protected  against,  845. 
Dealings  with,  what  protected  under  recent  Act,  847. 
"Order  and  disposition  of,"  doctrine  as  to,  848. 
Property  of,  what  is,  under  recent  Act,  849. 
BANKRUPTCY.    And  see  Bankrupt  and  Assignees. 
Sales  in,  on  application  of  mortgagee,  66,  n. 

return  of  deposit  on,  when  ordered,  194. 
arc  within  Statute  of  Frauds,  197,  1034. 
Are  exempt  from  stamp  duty,  699. 
Biddings  in,  may  be  opened,  81. 
Of  proposer,  revokes  unaccepted  offer,  230. 
Of  either  party  does  not  determine  contract,  253. 
Of  vendor,  purchaser  how  protected  against,  847, 
Of  purchaser,  deposit  set  off  against  delicieucy  on  resale,  162, 
Costs  of  resale,  &c.,  whether  proveable  in,  162,  n. 
Plea  of,  in  vendor's  suit  for  specific  performance,  255. 
Of  purchaser  before  completion,  its  effect,  262. 
Of  tenant  in  tail,  its  effect,  689. 
Proceedings  in,  how  proved,  317. 

under  the  recent  Act,  ih. 
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HANKRVPTCY—icontumeJ). 

Search  wheu  to  be  made  for,  498. 

Act  of,  notice  of,  when  immaterial,  ih. 

Elfcct  of,  on  rights  of  judgment  creditor,  400,  482. 

on  ]nuchases,  &c.,  in  name  of  child  or  wile,  !):i7,  938, 

Orders  in,  have  the  effect  of  judgments,  4G7. 

rurcliase-mouey  how  paid,  on  sale  in,  CGI. 

Commission  in,  not  in  it'^elf  notice,  871. 

Certificate  in,  Avhethcr  a  defence  to  action  on  covenants,  791. 

Damages  for  breach  of  covenant,  when  proveable  in,  795. 

Its  effect,  under  the  late  Act,  on  voluntary  settlements,  910, 911, 
and  sec  938,  939. 
BAPTISM. 

Of  child  as  legitimate,  raises  presumption  of  marriage,  338. 

Certilicatc  of,  not  evidence  of  time  or  order  of  birth,  346. 
BAKGAIN. 

No  substantial  damages  generally,  for  loss  of,  949  d  scq. 
BARRATRY. 

What  is  common,  242,  n. 
BASE  FEE. 

When  enlarged  into  fee  simple  by  3  &  4  Will.  IV.  c.  74,  390. 

Created  before  passing  of  the  Act,  is  protected,  391. 
BEDFORD  LEVEL. 

Register  of  conveyances  of  land  in,  G8o. 
BENEFICE. 

Not  within  1  &  2  Vict.  c.  110,  473. 
BENEFIT. 

Party  may  consent  to  sale  for  his  own,  G2,  75. 

Happening  to  estate  after  contract,  is  taken  liy  purchafcc;-,  248. 

Rule  respecting,  on  purchase  under  decree,  1210,  1220. 

When  purchaser  claiming,  must  accept  title,  249. 

Of  covenants  runs  with  seisin,  778,  779. 
BIBLE. 

Entries  in,  evidence  of  pedigree,  348. 
BIDDER. 

At  auction,  to  protect  property,  formerly  allowable  in  Etpiity, 
112,  113,  195. 

But  not  at  Law  ;  semhle,  except  by  stipulation,  113,  190. 

Auctioneer  is  agent  for,  182. 

Buying  in  wrong  lot,  specific  performance  not  enforced  against 
195. 

Employment  of,  under  Sale  of  Land  by  Auction  Act,  18G7,  195. 

Who  ia  authorised,  on  sale  by  Court,  1195. 

Highest,  when  he  becomes  the  jnirchaser  on  sale  by  Court, 
1200. 
BiDDINLi. 

Reserved,  wheu  allowable,  112,  113,  125. 
usual,  un  sale  by  Court,  1190. 
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BlDm^G—{conli,r<>ed). 

May  be  retracted  before  fall  of  hammer,  if  no  conditiou  agaiui^t, 

124. 
AVhether  such  a  couditiou  i.s  valid,  124. 
Agreement  not  to  opj^ose  is  legal,  108,  1047,  n. 
By  agent,  beyond  authorized  amount,  its  effect,  184. 
After  estiite  bought  in,  1199. 

»s't'c  OrExixo  Biddings  aiu^  Ke.skuvkd  Biddixos. 
BILL. 

In  administration  snit,  its  effect  on  power  of  executors,  60. 
For  specific  performance,  dismissed,  retiiru  of   deposit  when 

ordered,  192,  193,  1122. 
Of  hiding,  may  be  acceptance  of  goods  within  the  Statute  of 

Frauds,  202. 
Filing  and  not  service  of,  commencement  of  suit  under  3  &  4 

WiU.  IV.  c.  27,  377. 
Of  Sales  Act.     See  note  at  the  end  of  Ch.  XII, 
Of  costs,  delivery  and  taxation  of,  723  d  scj. 
For  specific  performance,  form  of,  Ch.  XYIIT.  s.  5, 
filing,  binds  plaintifi:'  to  parol  contract,  1056. 
not  dismissed  for  prosecution,  jieuding  reference,  1099. 
dismissal  of,  1111,  1122,  1123,  1124. 
Cross,  for  rescinding  contract,  when  not  to  tiled,  lo72,  n. 
BILL  OF  EXCHANGE. 

Should  not  be  given  to  agent,  &c.,  for  purchase-money,  178, 

191,  660. 
Taking  foi-  purchase -money,  does  not  affect  vendor's  lien,  731. 
Payable  to  the  order  of  a  married  woman,  whether  notice  tliat 
it  belongs  to  her  separate  estate,  871. 
BIRTH. 

Evidence  of,  346,  349. 
BISHOP. 

Purchase  by,  of  annuity  charged  on  rectorj',  set  aside,  33. 
Sale  of  lease  by,  freehold  title  not  to  be  required,  167,  290. 
Eestvaint  from  presenting  or  collating,  pending  suit,  1095. 
BLANK. 

Left  for  signature  at  foot  of  agreement,  its  efllct,  233. 
Filling  up,  after  deed  is  executed,  its  effect,  236,  n. 
BLINIJ  AND  DEAF  PEESON. 
Notice  to,  whether  valid,  72. 
BOND. 

Of  reference,  may  constitute  agreement,  208. 

By  i-ailway  Companies,  on  entiy  before  iiayment,  442,  979. 

Taking,  for  purchase-money,  whether  it  aifects  vendor's  lien, 

734  et  scq. 
Money  secuix-d  by,  not  within  sect.  40  of  3  &  4  Will.  IV.  c.  27, 

394. 
Of  indemnity,  how  construed,  o.53. 
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By  mortgagee,  as  iinlcmuily  agJiinst  loss  uf  title  deeds,  -113. 
For  iiuiet  enjoyment,  cannot  be  roijiiired  as  a   "further   as- 
surance," 787. 
Agreement  to  L;ive,  specifically  enforced,  !);)■!. 
Agreement  in  shape  of,  specific  i)eriormance  uf,  enforced,  UtGl. 

BOOK. 

Entries  in,  when  evident'  of  pi'diyree,  348,  310. 

BOUNDAIMES. 

Of  diderent  tenures,  must  be  distingiiished  ou  sale,  LOl. 
Evidence  of  rei)utati(ni  as  to,  92<i. 
BREACH.    .See  Re-extry. 

Of  covenant.     See  Covexaxt. 
Of  contract.     See  Coxtuact. 

Of  agreement  by  tenant,  wlien  vcndu-  may  sue  fur,  after  con- 
veyance, 813. 
Of  trust,  what  amounts  to  confirmation  of,  49. 
Trustee  of  legal  estate,  liable  for  facilitating,  85. 
AVheu  use  of  special  conditions  amounts  to,  172. 
Of  trust,  and  inability  to   give   receipts   for  i)urcliase-money, 
distinguislicd,  001,  and  sec  GO!),  GIO. 
cleai-ly  stated  in  conditions,  may  bind  purchaser,  150. 
vendor's  lien  affected  by,  730. 
purchaser,  when  affected  by  notice  of,  870. 
lands  purchased  in,  ccstvAs  q>cc  trust  may  claim,  !J4t>. 
Bgreement  amounting  to,  not  enforced  iu  Equity,  1047, 
and  see  998, 1047,  1057. 

BEICK  BUILT. 

What  is,  122,  138. 

BROTHER. 

Purchase  in  name  of  a,  not  an  advancement,  033. 

BUILDINGS. 

Pulled*  down,  how  valued  iu  taking  accounts,  40. 
Ruinous  state  of,  a  ptitent  defect,  92. 
When  a  matter  for  compensation,  136,  n.,  054. 
Removed,  to  be  referred  to  in  sale  of  lease,  120. 
Fall  of,  subsequently  to  contract,  249. 

Erection  of  new,  when  an  authorized  expenditure  under  Lands 
Clauses  Consolidation  Act,  004. 
when     an     authorized     expenditure    under 
Settled  Estates  Act,  1178. 
Covenants  respecting  erection  of,  764  et  scq.  and  .s^c  501. 
Undisclosed,  a  defect  in  title,  1075. 
BUILDING  COXTIJACT. 

Whether  enforceable  iu  Equity,  200,  n.,  9S8  d  seq. 

Distinction  where  the  building  is  by  way  uf  easement  vr  accum- 

modation,  989. 
Where  there  has  been  part  performance,  991. 
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BUILDING  LAND. 

As  to  laying  out  roads,  &a,  on  sale  of,  69,  and  see  175. 

under  Settled  Estates  Act,70. 
Plan  of  intended  imi3roA"cments,  on  sale  of,  121,  and  see  175. 
Adjoining  laud  stated  to  be,  effect  of,  121,  aud  see  875. 
Land  sold  as,  and  rights  of  way,  &c.,  concealed,  13!). 
"What  is,  under  Lands  Clauses  Consolidation  Act,  703. 
BUILDING  SOCIETY. 
Might  buy  land,  20,  u. 
How  far  restricted  by  new  law,  ib. 
Conveyance  to,  how  far  exempt  from  duty,  G99. 
BURIAL. 

Certificate  of,  how  far  evidence  of  time  of  death,  340. 
BUYING  IN. 

Estate  by  fiduciai-y  vendors,  their  liability,  79. 
by  assignees  of  bankrupt,  06,  82. 
CAIRNS'  (LORD)  ACT. 

When  damages  may  be  awarded  in  E(iuity,  105. 
for  breach  of  covenant,  770  ct  scq. 
iu  suits  for  specific  performance,  982  U  sai,  aud 

see  1050,  n.,  1117. 
how  assessed,  984. 
The  jurisdiction  is  purely  discretionary,  983. 
Plaintiff  in  Equity  might  sue  for  damages  at  Law,  notwith- 
standing, 994. 
CASE. 

For  opinion  of  counsel,  whether  to  be  produced,  330,  883. 
Is  not  evidence  of  pedigree,  349. 

On  title,  was  not  sent  to  Law,  unless  purchaser  consented,  1100. 
As  to  costs  of,  1136. 
Practice  of  sending,  abolished,  1101. 
Special,  under  13  &  14  Vict.  c.  35,  1018. 
who  must  be  i^arties  to,  1019. 
how  to  be  framed,  ih. 
general  provisions  respecting,  1024  d  seq. 
under  Judicature  Act,  1873,  1022. 
CAUTION. 

Purchaser,  not  bound  to  use  excessive,  877. 
"CAVEAT  EMPTOR." 

When  maxim  applies,  101. 
CELLAR. 

Want  of  title  to,  115. 
CERTIFICATE. 

Of  enrolment  of  disentailing  assiu-ance,  315. 

Of  births,  marriages,  and  deaths,  evidence,  347. 

Of  burial,  whether  purchaser  ctm  require,  347. 

Of  acknowledgment  by  married  woman,  315,  573  d  scq. 
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CEUTlVlCAIE—icontinncd). 

Must  be  verified  and  filed,  573. 
when  defective,  573. 
when  lost  before  being  filed,  571. 
general  rules  re«pectiug,  574. 
where  there  has  been  delay  in  fdiiig,  57(j. 
costs  of,  7('7. 
In  bankruptcy,  whether  a  defence  to  action  on  covenant,  797. 
Of  chief  clerk  as  to  money  due,  does  not  operate'  as  a  judnnicnt, 

467. 
Of  chief  clerk  as  to  title,  when  and  liow  given,  C72,  1009,  1109, 

1111,  1112. 
When  absolute,  only  opened  on  special  grounds,  1109,  1200. 
When  objections  should  be  taken,  1110. 
Death  of  purchaser  before,  its  efi'ect,  1201. 

Of  title  or  charge  under  the  Laud  Transfer  Act,   1875,  1151 
et  seq.,  and  see  1159,  1100. 

CESTUI  QUI  TRUST. 

Eight  of,  to  impeach  purchase  by  trustee,  &c.,  42  d  seq.,  Oil. 

to  follow  investment,  Oil. 
Declining  to  adopt  purchase  by  trustee,  47,  910,  941. 
Becoming  a  trustee,  must  act  for  general  benefit,  04. 
Becoming  absolutely  entitled,  trustee  may  not  sell,  02. 
Contract  bj^,  should  be  adopted  by  trustee,  when,  60. 
Trustee  bound  to  convey,  at  request  of,  581. 
Under  express  trust,  when  barred  by  3  <t  4  Will.  IV.  e.  27,  380 

et  seq. 
Ti  ustee,  whether  barred  by  possession  of,  384. 
Covenants  for  title  by,  on  sale  by  trustees,  552. 
Specific  performance,  when  enforced  against,  998. 
When  not  necessary  party  to  suit,  1009. 
When  unnecessary  party  to  conveyance,  1225. 
His  right  to  either  land  or  money,  on  iinj)roper  purchase  by 

trustee,  940,  941. 

CESTUI  QUE  VIE. 

Death  of,  before  conveyance,  on  purchase  in  consideration  of  lif' 

annuity,  249,  250. 
Must  be  proved  to  be  alive,  on  sale  of  leaseholds  for  life,  291. 
As  to  proof  of  death  of,  341,  342. 
Production  of,  342. 
CHAMPERTY. 

What  is,  239  et  seq. 

CHANCEL. 

Lialality  to  repair,  does  not  admit  of  compensation,  110,  1075. 
Eight  to  ])ews  in,  292. 

CHANGE. 

Of  solicitoi's,  not  notice  of  change  of  interest,  870. 
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CHAKACTEE. 

lu  which  actual  notice  is  acquired,  immaterial,  858, 

CTTARGE.      ^a:  IXCUMBRANCE, 

Of  debts  iu  a  will,  its  effect,  G14  et  seq. 

•whiii  wmxh  ■^ntiicieiit  to  create  a,  610. 
CHARITY. 

Lands,  alienation  of,  when  valid,  l(j,  1-224,  n. 

AVhat  consent  necessary  to  sale,  by  trustees  of,  17,  and  .see  289. 

Governor  of,  lease  to,  of  the  lands,  invalid,  34. 

Contracts  by  trustees  of,  under  recent  Act,  183,  n. 

Lands,  exchange  of,  double  title  to  be  shown  on  sale,  2S7,  u., 

288. 
Tru.stees,  sale,  &c.,  by,  under  32  &  33  Yict.  c.  110,  2SS. 
Trusts  for,  within  3  &  4  Will.  IV.  c.  27,  382,  383,  and  see  840, 

904. 
And  within  the  rule  as  to  purchasers  ■without  notice,  823,  839j 

and  see  904. 
When  not  bound  by  acquiescence,  383. 
Conveyance  to,  must  be  enrolled  in  Chancery,  GS5. 
On  re-investment  under  Lands  Clauses  Consolidation  Act,  673, 

686,  687. 
As  to  notice,  iu  cases  of,  839,  904. 
Voluntary  conveyance  to,  is  irrevocable,  889. 
Bequest  of  purchase -money  to,  is  within  9  Geo.  II.  c.  30,  204. 
CHAETER. 

Ancient,  pai-cels  in,  proved  by  modern  usage,  333. 
CHATTELS, 

Agreement  for  sale  of,  when  valid,  202. 

when  iudejjendent  of  contract  for  sale  of  land,  222, 
for  purchase  of,  when  specifically  enforced,  985  ct  scrj. 
Not  within  the  27  Eliz.  c.  4,  904. 

Passing  by  delivery,  not  to  be  included  iu  conveyance,  525. 
Real,  of  wife,  husband's  power  over",  8,  9,  577,  902,  1001. 
CHEQUE. 

When  deposit  may  be  paid  by,  191,  192,  and  see  178. 
Action  on,  for  deposit,  when  defensible,  191. 
For  purchase-money,  when  not  a  payment,  659,  660 . 
Loss  by  non-])ayment  of,  how  borne,  660. 
CHIEF  CLERK. 

Certificate  of,  as  to  title,  672. 

practice  respecthig,  1109  et  seq. 
as  to  draft  conveyance,  1119. 
as  to  result  of  sale  by  CoiU't,  Ch.  XXI.  s.  2. 
Sale  before,  1190. 

CHIEF  RENT. 

When  land  may  be  sold,  under  Lands  Clauses  Consolidation 
Act  for,  79. 
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CHILD. 

of  triistoe,  i)uroli;iso  by,  valiil,  11. 

PiU'cluvso  ill  iiaiii'-'  of,  wlicii  :ui  jilvauoeuiout,  1)32  el  seq. 

wlu'ii  v.iliil  ill  CISC  of  l)auki-ui)lcy,  938. 

And  parout,  contracts  hotwoen,  wliou  v.iliil,  753. 
CHINA  CLAY. 

A  miueral,  UG,  n. 
CHIROGrvAPII. 

I'lvidenco  of  fine,  31.'). 

CITOSES  IN  ACTION. 

I'nles  as  to,  do  not  apply  to  oipiltal'lo  estates  in  lainl,  .'^30,  830. 

CllUilClI  BUILDINC  ACTS. 

AutUoi'ize  sales  by  inf;iuts,  &c. ,  3. 

Agreements  under,  not  liable  to  stamp  duly,  237. 

CIIURClIWArvDENS. 

When  a  corporatiou  to  piircha.se  land,  2(). 
Regularity  of  appointment  of,  prosumeil,  33(),  n. 
CHURCHYARDS. 

Sales  for  sites  of,  15. 
CIRCUMSTANCES. 

Of  parties  to  contract,  evidence  of,  when  admissible.  903. 
CIVILITER  MORTUUS. 

When    husband    is,  A\diether   wife's    capacity  to   purcha.se    is 
restored,  28. 
CLAIM. 

Party  supposed  to  have,  on  estate,  should  be  applied  to,  98. 
Party  not  disclosing  adverse,  ib. 

Notice  of,  not  followed  by  proceedings,  its  effect,  330, 1104, 1105. 
Moneys  paid  to  compromise,  when  recoverable,  793. 
Notice  of,  its  cflect,  832,  840,  8G4  ei  scq. 
Particulars  of,  to  be  delivered  in  action,  973. 
As  to  proceeding  by,  un^lor  Orders  of  April,  1850,  1017. 

now  abolished,  1018. 
Adverse,  by  persons  not  parties  to  suit,  decree  docs  not  bar,  1115. 
how  may  be  settled  under  Ti-ustees  Relief  Act,  GG2. 
what  a  disturbance,  782,  783. 

by  person  having  legal  title,  whether  honu  fuL  pur- 
chaser for  value  Avithout  notice,  protected  against, 
832. 
causing  delay  in  completion,  its  clfect  <in  condition  as 

to  payment  of  interest,  G43. 
persons  having,  when  not  proper  parties  to  suit  for 
specific  performance,  lOOG. 
Against  moral  etiuity,  its  eifect  on  costs,  1124,  and  sa  1131. 
And  see  Incumbiiaxce.s. 
CLAIMANTS. 

Of  estate,  agreement  between  conflicting,  for  sale  and  division 
of  proceeds,  is  a  conversion  into  personalty,  258. 
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CLASS. 

Unincorporated  cannot  j-jiirchasc,  20. 

More  favoured  as  respects  ladies  than  individuals,  48. 
CLEAR  YEARLY  REXT. 

What  is,  122. 
CLERGYMAN. 

And  penitent,  transactions  between,  20. 
CLERICAL  ERROR. 

Court  'nill  correct,  23L 
CLERK. 

Of  the  peace,  purchases  by,  2L 

Of  auctioneer  is  agent  of  both  parties,  18L 

Of  agent  cannot  bind  jjrincipal,  189, 

Of  solicitor,  (kc,  may  not  disclose  professional  communications, 
SSL 
cannot  bind  client  to  allow  compensation,  438,  n. 
when  disqualified  from  purchasing  from  client,  35, 

u.,  4L 
notice  to,  of  bankruptcy,  held  insuflicient,  871,  n. 

Master's,  deposit  not  paid  to,  on  sale  by  Court,  1199. 
CLIENT.    See  Solicitor. 
CO- CESTUI  QUE  TRUST. 

Ouster  of,  is  not  within  3  &  4  Will.  IV.  c.  27,  s.  25,  381. 
CODICIL. 

Republishes  will,  268. 

Must  be  ijroduced,  on  sale  by  devisee  under  will,  331. 

even  when  considered  immaterial,  ,331. 
COHABITATION. 

May  raise  presumption  of  marriage,  338. 
But  if  illicit,  2)resumably  continues  so,  ih. 
COLLATERAL. 

Agreement  as  to   land,  whether  within  the  Statute  of  Frauds, 
200,  and  see  204,  205,  222,  223,  9GG. 
may  be  proved  by  parol,  966,  and  see 
1041. 
Relations,  as  to  limitations  to,  in  settlements,  893  et  seq. 
Securities,  mortgagee  selling,  after  foreclosure,  cannot  enforce, 

919. 
Litigation,  costs  of,  in  suit  for  specific  performance,  1136. 
Covenants  not  binding  at  Law  on  the  alienee,  775. 
Facts,  what  is  notice  of,  874,  875. 
COLLIERY. 

Sale  of,  not  enforced,  where  the  fact  of  the  coal  having  been 

worked  was  concealed,  l(i7. 
Purchaser  of,  from  Court,  when  entitled  to  profits,  1217. 
COLONIES. 

Modes  of  conveyance  in,  528,  529,  n. 

Stamps  on  conveyance  cf  land  in,  when  neces-sary,  707. 
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COMMENCEMENT. 

Of  title,  conditions  as  to,  151,  1,52. 

what  is  a   sufficient,  under  tlio   V.  &  P.  Act,  1874 
203,  29.5,  297. 
Of  suit,  what  is,  377. 
Of  recitals  in  a  deed,  520, 

COMMENDATION. 

Of  estate  by  vendor,  what  allowable,  Ch,  III,  s.  2. 
COMMISSION. 

Auctioneer,   filing   bill   of  interpleader,   cannot   claim    out   of 

deposit,  179. 
Auctioneer's  or  agent's  right  to,  180,  187,  188. 
amount  of,  how  regulated,  180. 
how  claim  to,  may  be  lost,  181. 
Trustee  or  mortgagee,  cannot  claim,  except  iu  what  cases,  80, 

87,  181. 
Broker's  allowed,  among  costs  of  re-investment,  713. 

COMMISSIONERS. 

Of  bankrupts,  could  not  buy  the  estate,  33. 

For  inclosure,  cannot  buy  lands  in  parish,  33. 

Power  of,  to  exchange  lands  of  diflFerent  tenures,  1139. 

Regularity  of  appointment  of,  presumed,  326. 

For  tithe  commutation,  power  of,  287,  n. 

Decision  of,  when  conclusive,  353. 

Under  public  Act,  effect  of  notice  of  purchase  by,  210. 

For  taking  acknowledgment  by  married  women,  572. 
when  taken  abi'oad,  575. 

Of  Woods  and  Forests,  cannot  sue  or  be  sued,  &c.,  995, 

Sales  to,  not  within  Local  Registry  Acts,  681. 

Sales  by,  protect  purchaser,  852. 
COMMITTEE. 

Of  lunatic,  may  set  aside  conveyance  or  purchase  by,  when, 
6,27. 

May  convey,  under  statute,  7. 

how  should  execute  conveyance,  570. 
under  Settled  Estates  Act,  7,  1181. 

Cannot  purchase  or  rent  the  estate,  33, 

May  sell,  &c,,  with  consent  of  Chancellor,  7,  82, 

May  grant  leases  under  Settled  Estates  Act,  7. 

Consent  to  sale,  on  behalf  of,  76. 

Specific  performance  enforced  by  and  against,  995,  1003. 

Of    lunatic  vendor,    purchase-money    to    be    paid    to,    1120. 
See  Fiduciary  Character  and  Statutory  Owner.s. 
COMMONS  INCLOSURE  ACT. 

Sale  under,  15. 

Title  to  lauds  held  under,  286,  287. 

Agreements  under,  not  liable  to  stamp  duty,  237. 

Valuers  under,  cauuot  buy  land  in  parish,  33. 

VOL.  IL  ^'   ^' 
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COMMON". 

Liability  to  rifjlit  of,  docs  not  admit  of  compensation,  IIG,  1075. 

But   purchaser  may   elect  to  take   .subject  to,  with   compen- 
sation, 1071. 

Eights  of,  title  to,  under  Prescription  Act,  371  et  ser^. 
how  may  be  defeated,  371. 

Title  to  limited,  instead  of  unlimited  right  of,  admits  of  com- 
pensation, 1078. 

Eight  of,  unlikely  to  be  enforced,  held  immaterial,  1105,  sed  qu. 
COMMON,  TENANT  IN. 

Possession  of  one  does  not  save  rights  of  others  under  3  &  4 
Will.  IV.  c.  27,  387. 

Buying  of  another,  entitled  to  abstract  of  general  title,  280,  286. 

Of  mortgagee  buying  equity  of  redemption,  924. 

Eelative  rights  of,  to  income  of  estate,  926. 
COMMON  LAW  PEOCEDUEE  ACT,  1S54. 

Mandamus  iinder,  57,  199,  n.,  Ch.  XVII.  s.  9. 

Action  of  mandamus  under,  980. 

Arbitration  under,  223. 

What  may  be  referred  to  arbitration  under,  224. 

Award  under,  how  may  be  enforced,  225. 

Proof  of  deeds  under,  312. 

As  to  pleading  equitable  defences  under,  976. 

COMMUTATION. 
Of  tithe,  353,  354. 
Should  be  shown  in  abstract,  303. 
COMPANY. 

How  far  bound  by  acts  of  promoters  before  incorporation,  57, 
189,  190. 
COMPENSATION.     See  Abatement  and  Purchase-money. 

Defects,  &c.,  not  admittiug  of,  avoid  contract,  if  undisclosed, 

116. 
Condition  respecting,  134. 
May  be  used  by  mortgagee,  172. 

Misdescription  of  quantity,  so  gross  aa  to  exclude,  139. 
V        AVhere  nature  of  misdescription  is  such  that  compensation  can- 
not be  estimated,  134,  139. 
Action  lies  for  breach  of,  140. 
What  matters  do  not  admit  of,  1,34—140. 
Trustees  cannot  allow,  141. 
Condition  against  allowing,  141,  647. 

applies  only  to  trivial  errors,  141. 
Purchaser,  when  entitled  to  defective  estate,  with,  160,  1065 

et  seq. 
Purchaser  when  not  entitled  to,  for  deficiency  in  quantity  of 

estate,  155. 
By  mortgagee  for  loss  of  title  deeds,  413. 
Dower  may  be  a  fit  subject  for,  515. 
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CO'SIVENSATIO^— {continued). 

Waiver  of  title,  not  always  waiver  of,  437,  10fi8. 
Ejectment  without,  of  ])ureliaser  rejcctin,<:(  the  title,  438. 
Alterations  of  propert}',  by  vemlor  iu  possession,  when  a  suhject 

for,  441,  and  see  248. 
To  landowners,  for  severance,  &c.,  not  liable  to  Rtamp  duty,  .028. 
is  considered  purchase-money,  259. 

but  not  as  respects  ad  valorem  duty,  528. 
To  tenant  for  life,  &c.,  allowed  out  of  nionoy  paid  iiito  Court, 

G02,  665. 
For  breach  of  contract,  whether  purchaser  bound  to  pay  interest 

during  delay  in  showing  title,  can  claim,  ()37  ct  seq. 
Vendor's  or  purchaser's  right  to,  for  dift'erence  in  quantity,  644 

ct  scq.,  651. 
Purchaser's  right  to,  for  deficiency  in  quality,  654. 
None  allowed,  for  misdescription  known  to  purchaser,  655. 
Bill  for,  after  conveyance,  not  sustainable,  604. 
For  parcels  omitted  from  conveyance,  when  allowed    to   pur- 
chaser, 807. 
For  personal  inconvenience,   li'C,  when    allowed  to  statutory 

vendor,  604,  605. 
Not  awarded  iu  Equity,  under  the  general  jurisdiction  to  decree 

specific  performance,  982. 
But  may  be  a%varded  under  Lord  Cairns'  Act,  982. 
Whether  equitable  jurisdiction  as  to,  is  enlarged  by  Judicature 

Act,  984. 
For  mis-stated  rental,  allowed  to  purchaser  from  the  Court, 

after  conveyance,  1225. 

COMPLETION. 

Conditions  should  fix  time,  for,  126. 

Means  payment  of  purchase-money  in  conditions  as  to  time, 

127. 
Interest  payable  on  purchase-money  from  time  fixed  for,  when, 

627  et  seq. 
Delay  in,  its  effect  on  condition  as  to  payment  of  interest,  127 

et  scq.,  636  et  seq. 
Eelative  rights  of  vendor  -and  purchaser  until,  Ch.  VII.  ss.  2  and  3 
Death  of  vendor,  before,  relative  rights  of  his  representatives, 

Ch.  VII.  s.  5. 
Death  of  purchaser,  before,  relative  rights  of  his  representatives, 

Ch.  VIL  s.  6. 
Of  line  of  railway,  Sec,  action  of  mandamus  to  compel,  979. 

COMPOSITION. 

For  tithe — Commissioners  may  decide  on  validity  of,  353. 
When  not  within  the  3  &  4  Will.  IV.  c.  27,  377. 
How  otherwise  proved,  354. 

CO^IPPOMISE. 

When  purchaser  can  recover  from  vendor,  moneys  paid  for,  793. 

V   Y  2 
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COMPROMISE— {coniinued). 

Arrangement  in  nature  of,  not  voluntary,  892. 
By  Court,  in  respect  of  costs,  1127. 
COMPULSORY  POWERS. 

Of  Railway  Companies — time  for  exercise  of,  56,  440. 
Second  notice  may  be  given  under,  214,  251. 
Extent  of,  211. 

Notice  under,  to  what  extent  a  contract,  209  et  scq.,  258,  970. 
may  not  be  used  for  subsidiary  objects,  214. 
must  be  acted  on  within  reasonable  time,  ih. 
whether  can  be  acted  on,  when  time  for  comple- 
tion of  works  has  expired,  215,  446. 
Agreement  for  sub-sale,  in  anticipation  of,  illegal,  239. 
CONCEALED. 

Fraud,  time  does  not  run,  during,  382,  913. 
CONCEALMENT. 

Of  defects,  &c.,  by  vendor,  Ch.  III.  s.  1. 

when  purchaser  entitled  to  rescind  on  gi'ound 
of,  788  et  seq. 
Of  advantages,  &c.,  by  purchaser,  Ch.  III.  s.  3. 
Of  claim  by  incumbrancer,  &c.,  450. 

Of  incumbiance  by  vendor's  solicitor,  a  misdemeanour,  98,  302. 
Inadequacy  of  consideration,  resulting  from,  its  effect,  746,  747, 

1080. 
Contract  procured  by,  Equity  Avill  not  enforce,  1053,  and  see 

ih.,  n. 
Conveyance  procured  by,  may  be  rescinded,  799. 
CONCLUSIVE  EVIDENCE. 
Effect  of  condition  as  to,  147. 
As  to  inclosure  award  being,  287,  ih.  n. 
CONCURRENCE. 

Of  mortgagor  in  sale  by  mortgagee,  54,  55. 

Of  fiduciary  vendors  with  others  in  a  sale,  67. 

Of  incompetent  parties,  condition  for  the,  147. 

Of  judgment  creditors,  in  conveyance,  when  may  be  required, 

510. 
Of  first  purchaser  in  case  of  sub-sale,  511. 
Of  mortgagor,  on  sale  by  mortgagee  iinder  power,  not  necessary, 

512. 
Of  bankrupt,  in  conveyance,  when  may  be  required,  513. 
Of  wife  or  dowrcss,  513  et  seq.  and  see  570. 
Of  dower  trustee,  515,  543. 
Of  mortgagee,  in  conveyance  of  equity  of  redemption,  desirable, 

582. 
Of  husband,  on  sale  of  wife's  separate  estate,  may  be  dispensed 
■    with,  516. 

in  conveyance  by  wife,  when  dispensed  with,  570, 
578. 
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CONCURBENCE— (com^'hh.J). 

Of  necessary  party  in  settlement,  a  goo<l  consMeratiou,  890. 

Of  others,  vendor  when  required  to  procure,  510  ci  se<j.,  1063 
et  seq.,  1219. 
when  purchaser  should  require,  420,  .010. 

Of  necessary  parties,  who  jiays  for,  15G,  70f^. 

01"  heir,  to  confirm  title  under  unregistered  will,  083. 
CONDITIONAL. 

Devise,  88. 

Acceptance  of  title,  by  preparation  of  conveyance,  432. 
of  otifer,  230. 

Powers  and  trusts,  as  to  sales  under,  G4. 

Parol  evidence  admissible  to  prove  that  agreement  wa.<»,  231. 

Waiver  of  notice  rescinding  contract,  425. 

Acceptance  of  title,  430,  1097. 

Purchase  and  mortgage  distinguished,  821. 

CONDITIONS. 

Subsequent   or  precedent,   as  affecting    sales    under    powers, 
&c.,  64. 

Purchaser  of  reversion,  his  rights  in  respect  of  breach  of,  814. 

Mutual,  in  contract,  whether  independent,  958  et  seq. 

Performance  of,  when  to  be  alleged  in  the  bill,  1014. 
CONDITIONS  OF  SALE. 

Depreciatory,  should  not  be  used  by  fiduciary  vendors,  73. 

General  construction  of,  Ch.  IV.  s.  1. 

Must  be  clear  and  unambiguous,  109. 

Construed  strictly  against  vendor,  ib. 

Questionable,  may  bind  purchaser,  when,  110. 

How  affected  by  verbal  declarations  at  time  of  sale,  110,  HI. 

Statements  in,  may  bind  parties  consenting  to  sale,  113. 

As  to  the  use  of  common  form  conditions,  124. 

As  to  a  reserved  bidding,  112,  113,  125,  194—196. 

As  to  sale  without  reserve,  ib. 

As  to  modifying  sale  plan,  &c.,  175. 

As  to  description  of  parcels  being  presumed  to  be  correct,  653. 

Against  retracting  biddings,  124. 

For  withdrawing  lots,  ib. 

As  to  deposit,  125. 

For  delivery  of  abstract,  i7;. 

Restrictive  of  purchaser's  right  to  abstract,  126. 

As  to  time  for  completion,  and  interest,  127  d  seq.,  630  d  seq. 

As  to  receipt  of  rents  and  profits,  128  d  seq. 

For  preparation  and  execution  of  conveyance,  130. 
As  to  covenants  by  trustees  and  mortgages,  130,  172. 
For  apportionment  of  rent,  &c.,  130,  131,  171. 
As  to  crops,  fixtures,  and  timber,  132,  133. 
As  to  misde-scriptions,  and  for  compensation,  134  c!  .^eq,  140, 
141. 
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CONDITIONS  OF  SXliE— (continued). 

As  to  deeds  and  attested  copies,  142 — 144. 

Eestrictive  of  purchaser's  right  to  title  and  evidence,  145—153. 
When  not  conchisive,  151. 
As  to  identity,  153,  154. 

Does  not  apply  where  part  of  property  cannot  be  found,  154. 
or  cannot  be  identified,  ib. 
or  where  descriptions  are  inconsistent,  ib. 
Stringent,  not  favoured,  155. 
As  to  release  of  outstanding  tern)S,  156. 
As  to  property  being  taken  subject  to  easements,  &c.,  ib. 
As  to  expenses,  155  et  seq. 
As  to  indemnity  against  charges,  &c.,  157. 
As  to  time  for  objections,  &c.,  157,  158. 
Further  objections,  159. 

As  to  resale,  and  forfeiture  of  deposit,  162,  and  see  962. 
Matters  of  fact  stated  in,  must  be  proved,  151,  163, 
Against  production  of  earlier  title,  does  not  preclude  objections 

aliunde,  150,  152. 
As  to  accepting  specified  evidence,  does  not  preclude  objections 

aliunde,  ib. 
Special,  what  generally  required  in  various  cases,  Ch.  IV.  s.  4. 
Use  of  special,  by  fi.duciary  vendors,  Ch.  IV.  s.  5. 
What  amoimt  to  breach  of  trust,  172. 
What  special,  may  be  used  by  mortgagee,  ib. 
Too  stringent,  by  mortgagee,  yet  sale  not  readily  stopped,  71. 
Effect  of  express  power  to  sell  under  special,  174. 
Whether  trustees  may  buy  under,  90. 
Eestrictive,  do  not  necessarily  protect  a  purchaser  from  notice 

of  what  might  be  learnt  by  inquiry,  175. 
General  remarks  on  special,  173  et  seq.,  176. 
Depreciatory,  what  are,  174,  175. 
Whether  auctioneer  has  general  authority  to  use,  178. 
Whether  impliedly  incorporated,  in  subsequent  agreement  for 

sale  by  private  contract,  229. 
Copy  of,  should  accompany  abstract,  308. 
As  to  parties,  511. 
WTiat  objections  respecting,  are  objections  to  title  for  purpose 

of  reference,  1097. 
What  usual,  on  sale  by  Court,  1199. 
how  prepared,  ib. 
CONDrCT. 

Of  parties,  evidence  of  illegitimacy,  337,  338. 
Whether  admissible  as  evidence  against  advancement,  933,  934. 
Of  plaintiflf,  after  contract,  a  defence,  when,  1084. 
Of  purchaser,  defending  suit,  its  efiect  on  costs,  1131. 
CONFIDENTIAL  C0M]\1UNICATI0NS. 
Vendor  need  not  disclose,  330. 
What  are  protected  as  such,  8S1. 
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CON  FIRM  ATI  ox. 

Of  alien's  title,  by  Crown,  23. 

Of  purchase,  by  iiifaut,  26. 

Of  purchase,  by  married  wc.man,  2''. 

Of  voidable  purchase  by  trustees,  &c.,  49,  50. 

What  necessary  to  constitute,  49. 

Of  voidable  contract,  105. 

Of  void  exchanges,  by  Tithe  Commutation  Commissioners,  2>-7,  n. 

Of  voidable  estate,  created  by  tenant  in  tail,  811. 

Of  doubtful  title,   by  separate   deed,  whether  purchaser  can 

require,  502. 
Deed  of,  recitals  of  objections  in,  524. 

not  liable  to  ad  valorem  duty,  703. 
Voluntary,  of  sale  by  revei-sioner,  when  invalid,  524,  n.  751. 
Advised,  of  purchase  at  undenalue,  bars  relief,  759. 
CONFIRMATION  OF  SALES  ACT. 
General  provisions  of,  Ch.  XXL,  s.  2. 
Has  a  retrospective  operation,  1185. 
Mode  of  procedure,  &c.,  under,  1184. 
CONFLICTING. 

Claimants  of  estate,  agreement  between,  for  sale  and  division, 
of  proceeds,  a  conversion  into  personalty,  258. 
CONSENT. 

To  sale,  by  party  thereby  benefitted,  valid,  64,  75. 
by  cestui  qite  trust  becoming  a  trustee,  04. 
By  creditors  to  assignees  buying  in  estate,  66. 

to  sale  by  assignees  of  insolvent,  07. 
General,  to  sale,  whether  sufficient,  75. 
Power  to,  how  affected  by  alienation  of  estate,  76. 
Of  parties  agreeing  to  join  in  Pale,  should  be  in  writing,  2S2. 
When  insufficient,  ib. 
To  inclosure  and  exchanges  under  Inclosure  Acts,  as  to  i-roof 

of,  287. 
Of  committee  of  lunatic,  to  sale  under  power,  70. 
Of  protector,  to  disentailing  assurance,  CSS- 690. 

deed  of,  vendor  pays  for,  707. 
Of  trustees,  tenant  for  life  contracting  to  sell  witlnait,  10.')9. 
Requisite,  bill  omitting  to  state,  yet  not  demurrable,  Uil3. 
To  sale  under  Settled  Estates  Acts,  1174. 
when  dispensed  with,  1175. 

under  recent  Act,  ib. 
of  parties  under  disability,  huw  obtained,  11^0.  1 1>?1. 
CONSIDERATION. 

Incapacitated   vendors   or  purchasers    impeaching  sale,   nui.st 

restore,  3,  6,  26,  28. 
Fiduciary  vendors  may  sell,  for  what,  Cli.  II.  s.  3. 
On  sale  of  reversion,  condition,  on   resale,  agaiust  itfpiiriii^ 
evidence  of  its  sufficiency,  171. 
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CONSIDERATIOX-(co?iYmMC(?). 

Cannot  be  sued  for  as  such,  on  parol  contract,  200,  203,  2u4. 
Transfer  of  parol  contract,  when  a  good,  201. 
Statement  of,  in  conveyance,  525  et  seq. 

What  duty  payable  on,  and  on  what,  525  et  seq.;  G94  et  seq.  696. 

Apportionment  of,  wlien  several  conveyances  taken,  503,  526, 

698,  702. 

on  sale  of  copyholds  and  other  property,  526. 

Where  it  consists  of  stock,  how  to  be  valued  for  jmrposes  of 

duty,  527,  697,  698. 
Where  it  consists  of  a  security,  527,  698. 
Where  it  consists  of  an  annuity,  527,  697,  698. 
On  purchase  by  Railway  Company,  how  to  be  ascertained,  528. 
Must  be  truly  stated,  525,  695. 
Misstatement  of,  does  not  avoid  the  deed,  695. 
Affidavit  as  to,  may  be  required,  696. 
Unspecified,  in  conveyance,  otherwise  voluntary,  must  be  proved, 

901. 
No  part  of,  to  be  paid  to  statutory  vendor,  662. 
What  sufficient  to  support  settlement,  890  et  seq. 
Purchaser  for,  how  protected  in  Equity.     See  Ch.  XV. 
Adequacy  of,  how  to  be  determined,  753. 
Of  marriage,  how  far  it  extends,  893  et  seq. 
Inadequacy  of,  when  conveyance  set  aside  for,  747  et  seq. 

on  sale  of  reversion,  former  rule  respecting,  750 
et  seq. 
or  excess  of,  a  defence  in  Equity,  1080  et  seq. 
a  gi'ound  for  refusing  costs,  1127. 
Uncertainty  of,  whether  it  excludes  question  of  adequacy,  1081. 
Paid,  yet  vendor's  suit  sustainable,  when,  988. 
Payment  of,  may  be  proved  by  parol  evidence,  931. 

CONSTEUCTION. 

Of  particulars  and  conditions  of  sale,  Ch.  IV.  s.  1. 

Of  doubtful  instruments,  whether  purchaser  need  notice,  861. 

Of  agreement,  mistake  as  to,  whether  a  defence,  1053. 

case  of  plaintiff  insisting  on  his  own,  1116. 

Titles,  held  good,  bad,  or  doubtful,  on  questions  of,  1137  ei  seq. 
CONSUL. 

May  take  affidavit  on  oatli,  575. 
CONTINGENT. 

Interest,  laches  not  imputed  to  owners  of,  48. 

Interests  in  real  estate,  may  be  conveyed,  243,  577,  580. 
in  copyholds,  are  now  alienable,  691. 

Event,  as  to  vendor's  lien  for  purchase-money  payable  on,  736 
ct  so  J. 

Reversion,  as  to  inadequacy  of  consideration  paid  for,  750. 

Estates,  owners  of,  when  parties  to  suit,  1009. 

Amount  of  consideratio!i,  effect  of,  as  respects  inadequacy,  1084. 
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CONTINGENT— (oo)i<(H(U(0- 

Consiilenition,  failure  of,  its  efTect,  250,  1082. 
lleiniiiiKlcrs,  title  fuuuded  on  ili-.stiuctiou  of,  1130. 

CONTRACT. 

As  to  restrictions  on  general  power  to  enter  Into,  Ch.  T. 

Fiduciary  vendors  selling  by  private,  CJ. 

Voidable,  how  may  be  s^t  up,  105. 

Avoided  by  fraud,  104. 

Coudition  for  rescinding,  how  far  available,  157,  101. 

fiduciary  vendors  may  use,  157. 
Auctioneer,  cannot  vary  after  sale,  178. 
By  agent,  Cli.  Y.  a.  3. 
Whether  cuustituted  by  notice  from  Puiilway  Company,  209 

et  seq. 
As  to  contracts  in  writing,  sec  Agreement. 
Approval  by  solicitor  of  draft,  whether  an  agreement,  234. 
By  public  companies,  «&;c.,  235. 

before  complete  registration,  243,  244. 
Effect  of,  on  relative  rights  of  parties,  Ch.  VII. 
Purchaser  entitled  to  csUite,  and  vendor  to  money,  245. 
Purchaser's  general  rights  under,  against  vendor,  Ch.  VII.  s.  2. 
Vendor's  general  rights  under,  against  purchaser,  ^h.  s.  3. 
Eights  of  parties  under,  inter  se,  not  affected  by  death,  bank- 
ruptcy, &c.,  ih.  s.  4. 
Relative  rights  under,  of  vendor's  real  and  personal  representa- 
tives, if  he  die  before  completion,  ib.  s.  5. 
And  of  purchaser's,  if  he  die,  &c.,  ib.  s.  G. 
If  binding,  operates  as  a  conversion,  257,  2G1. 
Not  presumed  as  against  heir,  270. 
Effect  of  contract  in  various  special  cases,  ib.  s.  7. 
On  prior  devise,  261,  and  see  256.  ^ 

Sub-purchaser,  whether  he  can  call   for  the  original  vendors 

title   279. 
Abstract  must  be  given  up,  on  abandonment  of,  279. 
Copy  of,  should  accompany  abstract,  309. 
How  affected  by  subsequent  judgment,  461. 
Purchaser's  right  to  rescind  on  notice,  for  delay,  421  ;et  ioj. 

for  fraud,  misrepresentation,  <xc., 
798  etseq. 
Not  admissible  in  evidence  at  law  as  to  parcels  in  conveyance,  533. 
By  tenant  in  t.ul,  cannot  be  enforce!  against  issue  or  remamder- 

man,840,998.  rr.,    ^-x-ir 

For  purchase  or  sale,  remedies  at  Law  for  breach  of,  Ch.  X\  U. 

remedy  in  Equity,  &c.,  Ch.  XVIII. 
Purchaser  rescinding,  what  damages  he  may  clami,  949  et  scq. 
Plaintiff,  rescinding  after  bill  filed,  no  costs  given  1 127. 
Cross  bill  for  rosciudb.g,  whe:i  not  to  be  filed  by  purchaser 

1072,  n. 
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CO'NTRACT— (continued). 

Stranger  to,  not  generally  a  necessary  party  to  suit  for  specific 
performance,  1005. 
CONTRIBUTION. 

To  paramount  charges,  Ch.  XV.  s.  6. 

To  purchase  money,  on  joint  purchase,  923. 

Suit  for,  by  joint  purchaser,  927. 
"  CONVENIENT." 

House,  what  is  a,  122. 
CONVENIENT  SPEED. 

"VMiat  is,  as  regards  sales  and  purchases  by  trustees,  58,  88. 
CONVERSION. 

What  amounts  to,  255 — 258. 

Compulsory  purchase  by  a  public  company,  whether  a,  258, 259. 
sale  by  ti'ustees  under  power,  is  a,  673. 

Power  of,  should  be  exercised  for  general  benefit,  64. 

Of  land  bought  as  a  speculation,  928. 
See  Contract. 
CONVEYANCE. 

Of  gavelkind  lands  of  an  infant,  3. 

Of  lands  of  a  lunatic,  7. 

Of  lands  of  a  married  woman,  8. 

Common  condition  respecting,  whether  necessary,  130. 

Condition  as  to  costs  of,  its  effect,  1 56. 

Requisition,  that  stranger  shall  join  in,  an  objection  to  title  within 
common  condition  for  rescinding  contract,  160. 

Agreement  to  procure,  should  be  in  writing,  200. 

Rights  of  parties  before,  see  Contract. 

Approval  of  draft  of,  whether  an  agi'eement,  234. 

Memorandum  of  transfer  of  chattels,  when  subject  to  duty  as,  238. 

Of  legal  estate,  under  statute,  256,  583  et  seq.,  1121,  1221. 

To  purchaser,  when  it  revokes  prior  devise,  267. 

Incumbrances,  considered  matters  of,  in  Equity,  284. 

Should  not  be  prepared  before  deeds  are  produced,  409. 

or  until  it  is  reasonably  certain  that  the 
title  will  be  accepted,  501. 

Preparation  of,  whether  waiver  of  title,  432, 501. 

Ab  to  the  preparation  of,  generally,  Ch.  XII.,  and  see  808,  n. 

Whether  jjurchaser  can  insist  on  his  own  form  of,  501. 

or  on  keeping  doubtful  matter  out  of,  502. 
or  on  having  separate  conveyances,  502,  and 
see  505,  506. 

As  to  short  statutory  forms  of,  504. 

Who  should  be  made  parties  to,  Ch.  XII.  s.  2. 

Mode  of,  in  case  of  a  sub-sale,  511. 

Arrangement  and  description  of  paities  to,  517. 

Of  land  in  India  and  the  colonies,  528. 

As  to  its  execution,  &c.,  Ch.  XIII.  s,  1. 
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CONVEYANCE.— (<-on<m)i€(0. 

"Vendor  shoukl  execute,  in  ))crsou,  5G0. 

As  to  its  registration,  enrolment, &c.,  Cli.  XIII.  s.  8. 

As  to  the  stanip.s,  Cli.  XIII,  s,  0,  and  sec  !'>2'>  vt  scq. 

What  is  a,  for  the  purposes  of  Stamp  Acts,  Gt)  1. 

As  to  the  costs  of,  Ch.  XIII.  s.  10. 

What  is  a,  in  the  Local  Registry  Acts,  670. 

Its  effect  ou  relative  rights  of  vendor  and  purclia.'?cr,  Ch.  XIV. 

ou  adverse  rights  of  third  jartii's,  Ch.  X\'. 
When  reformed  in  lujuity,  714,  745,  750. 
Execution  of,  by  purchaser,  not  necessary  to  enable  liim  to  sue 

on  vendor's  covenant.s,  798. 
With  power  of  redemption,  when  not  a  mortgage,  821. 
Defective,  wlieu  may  be  remedied  by  purchaser  getting  in  legal 

estate,  824. 
Rights  under,  of  joint  purchasers,  Sec,  Ch.  XVI. 
Costs  of,  whether  recoverable  at  Law,  950. 
Plaintiff  at  Law,  whether  bound  to  tender  or  execute,  058,  901. 
Refusal  to  execute,  whether  a  defence  to  action  on  security  for 

purchase-money,  961. 
Giving  instructions  for,  not  a  part  performance,  1026. 
Execution  of,  by  vendor,  not  a  part  performance,  1034. 
Of  property  by  vendor,  j^cndeide  lite,  when  restrained,  1004. 
Preparation  and  execution  of,  in  suit  for  specific  iierforniancc, 

1118  e«  seq. 
Execution  by  "  all  necessary  parties,"  1119, 
When  settled  by  the  Court,  1118. 

and  on  sales  by  the  Court,  1218  et  seq. 

CONVEYANCER. 

Certificated,  cannot  prove  notice  to  client,  sernhte,  SSL 
Uncertificated,  cannot  recover  for  services  on  .special  couti*act, 

728. 
Opinion  of,  not  conclusive  against  title,  976,  and  sec  1103. 

COPARCENER. 

Possession  of  one,  does  not  save  others'  right  of  action,  387. 
Estate  of,  how  afTectcd  by  judgment,  457. 

COPIES.    Sec  Attested  CoriES. 

Condition  that  piu-chascr  shall  pay  for,  mortgagee  may  use,  1 72, 

and  see  173. 
Of  what  documents,  should  accompany  abstract,  3iA  30  J. 
Of  deeds,  or  enrolments  of  deeds,  when  evidence,  312,  313. 
Vendor  has  a  right  to  retain,  when,  676. 
Of  recoveries.  Crown  grants,  leg.nl  iirocecding.^,  &C.,  315  d  s^q. 
Ofiice,  usually  received  in  evidence,  318. 
Certified,  of  records,  un.ler  1  &  2  Vict.  c.  94,  318. 

of  other  documents  under,  14  ^^  15  Viol.  c.  9J  310. 
Of  wills,  when  are  received,  310. 
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COmES—{conf{iiUi'cT). 

Of  records,  under  3  &  4  Will.  IV.  c.  74  :  and  1  &  2  Vict.  c.  94, 
315,318. 

Of  instruments  on  record,  vendor  may  verify  abstract  by,  142, 
408. 

Covenant  for  right  to  take,  of  documents  not  delivered,  554,  555. 

Purchaser's  right  to,  on  completion,  Ch.  XIII.  s.  5,  1222. 

Copy  of  agreement,  production  of,  when  ordered  at  Law,  967. 
COPIES  OF  COUET  POLL.     See  Copies. 

As  to  production  of,  142,  555. 

Whelher  purchaser  can  require  covenant  for,  677. 

Evidence,  although  not  the  original  copies,  311. 

Examined  copies  evidence,  ib. 

Steward  to  deliver  out,  stamped,  704. 
COPPICE. 

Agreement  for  sale  of  standing,  should  be  in  writing,  202. 

Vendor  in  possession  may  cut,  for  benefit  of  purchaser,  247,  and 
see  436,  1087. 

Improper  cutting  of,  by  purchaser,  restrained,  semhle,  251. 

Purchaser  in  possession  may  cut  before  conveyance,  436. 
COPYHOLDS. 

Assurance  of,  by  married  women,  8,  576,  580. 

Quit  rents,  &c.,  need  not  be  noticed  on  sale  of,  117,  118. 

Described  as  freehold,  138. 

Vague  description  of,  on  Court  Eolls,  sufficient,  155. 

Enfranchised,  conditions  proj^er  on  sale  of,  166. 
as  to  identity  of,  334,  n. 
what  title  to  be  shown  to,  289. 

Formerly  waste,  conditions,  &c.,  165,  166. 

Subsequently  suirendered  to  use  of,  would  pass  by  prior  will 
268. 

Sixty  years  title  to  be  abstracted  on  sale  of,  293. 

Assurances  of,  how  proved,  310. 

Surrender  of,  presumed,  323. 

to  use  of  will,  presumed,  324. 

by  whom  prepared,  500. 

in  case  of  several  tenements,  501. 

How  affected  by  Statute  of  Limitations,  404. 

Not  extendible  on  a  judgment  under  old  law,  458. 

Aliter  under  1  &  2  Vict.  c.  110,  462  et  seq. 

Leases  of,  when  extendible  under  old  law,  457. 

Whether  extendible  by  Crown  process,  493. 

Court  Eolls  should  be  searched  on  purchase  of,  456 ,  497. 

Statutory  provisions  as  to  production  of  Court  Eolls  of,  414. 

Are  within  the  27  Eliz.  c  4,  890,  n.,  906. 

And  within  Locke  King's  Act,  818. 

Not  within  the  Merger  of  Satisfied  Terms  Act,  289,  506. 

Nor  within  the  County  Eegistry  Acts,  497. 
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COYYIlOLT>S—{contmued). 

Nor  witliiu  the  Dower  Act,  51(). 

Are  devisable  under  the  late  Wills  Act,  G03,  n. 

Surrender  of,  to  uses,  509,  693,  n. 

Consideration,  when  to  be  apportioned,  on  purchase  of,  with 

otlier  jiruperby,  52G. 
Vendor  shouM  surrender,  in  person,  500. 
Assurance  of,  by  married  wonjan,  570. 
Assurance  of,  need  not  be  entered  in  Local  Registry,  CSO. 
under  the  Trustee  Act,  1850,  586. 
by  tenant  in  tail,  688  et  srq. 
Entry  of  assurances  on  Court  Rolls,  088—090. 

on  sale  to  Railway  Companies,  &c.,  092. 
Contingent  interests  in,  are  now  alienable,  091. 
Admittance  to,  necessary  to  complete  the  legal  title,  693. 
Entail  in,  how  barred,  688,  689. 
Stamping  of  assurances  of,  how  effected,  703,  704. 
Expenses  how  borne,  on  sale  of,  708,  709,  710. 
Covenants  will  run  with,  779,  791. 
Conveyance  of,  under  private  Act,  effect  of,  917,  n. 
Purchaser  need  not  take,  instead  of  freehold,  138,  1073. 
Nor  need  he  take  freehold  instead  of,  138. 
Purchase  of,  by  one  of  several  lords  of  the  manor,  its  effect,  920. 

COPYRIGHT. 

Whether  there  is  an  implied  warranty  of,  S-i-t",  n. 

CORNWALL. 

Duchy  of— evidence  of  deeds  relating  to,  313. 

title  acquired  against,  by  adverse  possession,  405. 
enrolment  of  assurances  of  land  in,  687. 
purchasers  from,  protected,  852. 

CORPORATION. 

Property  of,  collusive  sale  of,  18,  n. 
Cannot  hold  lands  without  a  licence,  <bc.,  20. 
Parochial,  purchase  by,  21. 

Lease  to  member  of,  of  corporate  property,  set  aside,  33. 
Agent  of,  not  to  be  appointed  by  parol,  183. 
Contracts  by,  should  be  under  seal,  235. 
Trading,  contracts  by,  236. 

Municipal,  can  sell  under  Lands  Clauses  Consolidation  Act, 
1845,  with  consent  of  Treasury,  82. 
restrictions  on  sale  by,  18. 
lands  of,  how  affected  by  judgments,  473. 
On  sale  of  lease  granted  by,  freehold   title  must  formerly  1h3 

shown,  290. 
Modus,  on  exemption  from  tithe,  how  proved  against,  354. 
How  affected  by  3  &  4  Will.  IV.  c.  27,  392. 
Feoffments  by  a,  528. 
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CORVOTiATJOyi— (continued). 

Notice  to,  of  act  of  bankruptcy,  843,  ii. 

Ecclesiastical,  axithonsed  to  sell,  &c.,  17,  18. 
COERECTION. 

Of  error  in  signed  agreement,  its  eSect,  23G. 
CORRESPOXDENCE.     See  Letters. 

May  constitute  agreeruent  for  sale,  &c.,  207,  208. 

Test  of  its  sufficiency  as  an  agreement,  228. 

COSTS. 

Sale  to  solicitor  in  discharge  of,  39. 

Fiduciary  vendor,  obtaining  leave  to  purchase  trust  estate  must 
pay,  semhle,  44. 

Of  application  that  mortgagee  may  bid  in  bankruptcy,  3G,  n. 

Fiduciary  vendor  purchasing,  pays,  if  sale  set  aside,  47. 

When  this  rule  is  relaxed,  ih. 

Of  unsuccessful  suit,  mortgagee,  when  disallowed,  73. 

Fiduciaiy  vendors  liable  to,  as  against  purchaser,  84,  85, 

as  against  cestuis  que  trust,  when,  62. 

Of  attested  copies,  and  deed  of  covenant,  143. 

under  the  V.   &  P.   Act,   1874, 
143,  144. 

Of  counsulting  counsel,  by  vendors,  allowed  in  bankruptcy,  175. 

Of  reinvestment,  on  sale  under  Lauds   Clauses   Consolidation 
Act,  81. 

Of  auctioneer,  in  interpleader  suit,  179. 

Of  abstract,  280. 

Of  examination  of  abstract,  306,  and  see  949. 

Of  production  of  deeds,  407,  408. 

Incurred  b^  vendor  before  fatal  objection  by  purchaser,  429. 

what  recoverable  by  purchaser,  Ch.  XVII. 
2X'.ssim, 

Landowner  has  no  lien  for,  on  sum  deposited  by  Railway  Com- 
pany, 444,  712. 

Of  unnecessary  searches  disallowed,  499. 

Vendor's  solicitor  has  no  lien  for,  on  conveyance,  566. 

Purchaser's   lien   for    purchase-money   and    costs,   if  contract 
rescinded,  440. 

Of  preparation  of  conveyance,  500. 

Of  the  purchase  generally,  Ch,  XIII.  s.  10. 

Of  getting  in  legal  estate  from  infant  heir,  708,  709. 

Of  setting  aside  fraudulent  conveyance,  758. 

Of  statutory  vendors,  711,  712. 

Of  petition  under  Lands  Clauses  Consolidation  Act,  718  et  seq. 
where  there  are  several  companies,  720. 
under  Trustee  Act,  1850,  584,  n. 

As  to  stipulating  for,  on  sales  by  trustees,  82. 

Of  arbitration  under  Lands  Clauses  Consolidation  Act,  721. 

Additional,  wl'at  borne  by  vendor,  721,  722. 
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COSTS— (conlmucd). 

Of  solicitor,  taxation  of  conveyancing,',  723  ct  s>'q. 

Of  ejected  purchaser,  recoverable  under  covenants  fir  titli-,  I'.Y.} 

797. 
Purchaser  allowed,  if  sale  set  aside  for  fraud  in  vendor,  80.3. 
Wliat  not  recoveraLle  in  action  at  Law,  [)M. 
General   rules    respecting,  in  suits    for  specific    perforuianco, 

Ch.  XVIII.  s.  11,  and  see  1123  et  scq. 
Where  fraud  is  falsely  charged,  1015. 
Where  defendant  submits  to  plaintiff's  demanil,  113.3. 
Where  he  disclaims,  1134. 
Where  title  is  perfected,  ^jch^/oi^c  lite,  113."). 
Where  suit  might  have  been  brought  in  County  Court,  1017, 

1137. 
Under  Partition  Act,  186S,  1189. 

General  rules  respecting,  on  sales  l)y  the  Court,  Ch.  XXI. 
What  to  be  paid  on  opening  biddings,  1205. 
Of  reference  as  to  title,  1210. 
Of  special  case,  1021. 

CO-TRUSTEES. 

Opinion  of,  trustee  need  not  adopt,  58. 
Eesponsibility  for  acts  of,  75. 

COUNSEL. 

Buying  up  charges  on  client's  estate,  35. 

Opinion  of,  whether  binding,  153,  306,  307,  and  see  076. 

on  abstract,  purchaser's  right  to,  if  contract  goes  on,  279. 
Costs  of  consulting,  prior  to  sale,  304. 
As  to  consulting,  on  behalf  of  purchaser,  306. 
Acceptance  of  defective  title  b}',  does  not  bind  client,  310,  430. 
Confidential  communications  to,  as  to  non-disclosure  of,  330, 

881  et  seq. 
Case  for  the  opinion  of,  inadmissible  as  evidence  of  pedigree, 

349. 
Usually  directs  what  searches,  454. 
Conveyancing,  reference  to,  mode  of,  671,  and  see  ib.,  n. 
Notice  to,  whether  notice  to  client,  878  et  seq. 
But  his  evidence  is  inadmissible  in  proof  of  notice,  881. 
Conveyancing,  reference  to,  on  purchases  by  Court,  G71. 

opinion  of,  is  taken  on  .sales  by  Court,  1197. 
docs  not  save  costs,  1125. 
adverse,  does  not  make  title  doul»tful, 
1103. 
COUNTERPART. 

When  presumptive  proof  of  lease,  323. 
Who  pays  for,  711. 

COURT. 

Purchases,  what  sanctioned  by,  90. 
Stringent  condition'^,  not  favoured  by,  155. 
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GOV  B.T— (continual). 

Sales  or  purchases  by,  whether  Avithin  Statute  of  Frauds,  197. 

Mav  ascertain  price,  in  what  cases,  222. 

Excessive  sales  by,  whether  a  conversiou  of  surplus  proceeds, 

260. 
Power  of,  to  compel  production  of  title  deeds,  414, 
Trustees  appointed  by,  power  of,  609. 
Payment  into,  of  purchase-money,  on  sales  by  statutory  owners, 

its  investment  and  application,  663  et  seq. 
Conveyance  when  and  how  settled  by,  11  IS  et  seq. 
Sales  under  order  of,  Chs.  XX.,  XXI. 

what  covenants  for  title  entered  into  on, 
545. 
COUET  POLLS. 

Copies  of,  if  authenticated  are  evidence,  311. 
Production  of,  414, 

of  copies  of,  to  purchaser,  142,  677. 
purchaser  entitled  to  covenant  for,  555. 
To  be  searched  on  purchase  of  copyholds,  455,  497. 
Statutory  provisions  as  to  entry  of  assurances  on,  691. 
Assignees  omitting  to  enter  their  title  on,  yet  not  postponed, 

845. 
Are  notice  when,  S63. 
If  not  searched  are  not  notice,  871. 
COl'EXA^s'TS.     &eEE-E>-TRT. 

Unusual  in  lease,  notice  of  lease  is  notice  of,  96,  117,  and  see 

16S. 
In  lease,  deceptive  statement  respecting,  96,  119. 
Condition  as  to,  by  trustees  and  mortgagees,  130,  172. 
Should  not  be  referred  to  as  "  usual,"  168,  what  are  such,  i6. 
Evidence  of  performance  of,  condition  as  to,  169. 
"What  breaches  of,  it  covers,  169,  170. 
"Waiver  of  breach  of,  title  depending  on,  1139. 
How  affected,  if  lessor  purchase  underlease,  272. 
"What  should  be  inserted  in  conveyance,  543  et  seq. 
By  purchaser,  for  indemnity,  557. 
Implied,  when,  563. 

under  Land  Transfer  Act,  1575,  1161. 
"When  purchaser  elects  to  accept  defective  title,  1115. 
Conveyance  in  consideration  of,  whether  vendor's  lien  exists, 

734,  735, 
Bind  purchaser  though  he  do  not  execute  conveyance,  when, 

562. 
Against  a  known  defect,  should  be  by  a  separate  instrument, 

553. 
Vendor's  remedies  on  purchasers,  Ch.  XIY.  s.  4. 
Purchasers,  how  classified,  764. 

what  do  and  what  do  not  run  with  the  land  at 
Law,  765  et  seq. 
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COVENANTS— (ron'/nu^^. 

Purchaser's  when  are  ])in<lin;,',  thou-li  he  do  not  execute  con- 
veyanc?,  704. 
legal  privity  whether  essential  to,  so  as  to  be  en- 
forceable at  Law,  765. 
Breach  of,  by  alienee,  when  restrained,  7C7. 
Restrictive,  what  iiujuiry  should  be  ma«le  respecting,  45.3. 

on  sale  of  building  estate,  how  enforceable,  768 

et  teq. 
constructive   notice  of,  sufficient  to  bind  alienee, 

7G9. 
whether  can  be  released,  774. 
Damages  awarded  in  Equity  fir  breach  of,  770. 

when  this  relief  granted,  and  when  refused,  771  ct  seq. 
in  doubtful  cases,  772. 
where  there  has  been  acquiescence,  773. 
where  the  damage  sustained  is  trivial,  774. 
what  recoverable  at  Law  for  breach  of,  791  e(  seq. 
not  apjiortionable  between  tenant  for  life  and  remain- 
derman, 797. 
Covenantee,  though  not  named,  may  take  the  benefit  of,  889,  n. 
Purchaser's  remedies  on  vendor's,  Ch.  XIV.  s.  5. 
when  they  pass  to  his  alienees,  778. 
run  with  leaseholds  and  cojiyholds,  779. 
how  far  privity  of  estate,  at  date  of  covenant  essen- 
tial, ih. 
Benefit  of,  is  apportioned  on  severance  of  estate,  &c.,  779,  780. 
will  run  \f\t\v  incorporeal  hereditament",  780. 
how  far  enforceable  by  equitable  assignee,  ib. 
By  lessee,  who  may  sue  on,  after  sale  of  reversion,  815. 
By  A.  and  B.,  relative  values  of,  Court  will  not  determine, 

886,  n.,  10G9,  n. 
To  indemnify  husband,  a  consideration  for  separation  deed,  891, 

and  see  ih.,  n. 
To  settle  land,  purchase  when  a  performance  of,  941 — 943. 

its  effect  on  after  acquired  land,  942. 
Unexpected  liability  to,  a  defence  to  specific  performance,  1075. 
Collateral  deed  of,  stamps  on,  554,  n.,  703. 
Breach  of,  when  restrained  in  Equity,  767. 

by  lessee,  what  purchaser  after  conveyance  may  sue 
for,  814,  815,  n. 
Building,  purchaser   of  one  of  two    adjoining    istate.-s.  when 
affected  with  notice  of,  875. 
COVENANTS  FOR  TITLE. 

Fiduciary  vendors  covenant  only  against  incambrances,  76, 550. 

Except  under  special  circumstances,  550,  551. 

Condition  respecting,  usual,  1.30. 

'S^^Jat  entered  into  by  vendor,  in  various  cases,  543  et  seq. 

Liability  of  solicitor,  in  respect  of  frame  of,  543. 

VOL.   II.  '   * 
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COVENANTS  FOR  TlTL'E—icontinnecP}. 
LIust  be  entered  iuto  by  deed,  544. 
But  no  precise  form  of  words  necessary  to  bind  covenantor,  if 

he  adopt  the  deed,  ib. 
Covenantee  need  not  now  lie  a  party  to  the  deed,  ib. 
What  entered  iuto  by  absolute  beneficial  owner,  ib. 
What  may  be  omitted,  ib. 
To  whose  acts  they  extend,  545. 

on  a  .sale  liy  the  Court,  ih. 
Whether  beneficiaries  must  enter  into,  on  a  sale  by  the  Court 

or  by  trustees,  545,  552. 
Landowner  enters  into  what,  on  sale  to  a  Eailway  Company, 

547. 
When  entered  into  by  tenant  for  life,  how  should  be  restricted, 

547,  548. 
Husband  enters  into,  on  sale  of  wife's  estate,  548,  549. 
What  should  be  entered  into  by  vendor  of  leaseholds,  549. 
By  tenants  in  common  and  joint  tenants,  whether  should  be 

limited,  549,  552,  727. 
When  implied,  562. 
Breach    of,  what  amounts   to,  and   purchaser's  remedies,  780 

et  scq. 
What  are  usual,  781,  and  see  789. 
How  usually  restricted,  782,  7SS,  790,  n. 
When  construed  as  restricted,  789  et  seq. 
How  broken,  781  et  seq. 
When  may  be  sued  on,  782. 
For  quiet  enjoyment,  how  broken,  782,  783,  789. 

not  by  a  wi'ongful  claim  of  a  stranger, 
782. 

except  iu  what  cases,  783. 
Meaning  of  particiilar  expressions  in,  783 — 786. 
For  further  assurance,  purchaser's  remedy  under,  in  Equity, 

Ch.  XIV.  s.  8. 
What  acts  are,  and  are  not,  comprised  in,  787,  808. 
What  refusal  to  convey  is  a  breach  of,  787,  788. 
Purchase-money  when  applicable  in  discharge  of  incumbrances 

covered  by,  Ch.  XIV.  s.  7,  824. 
When  relieved  against  in  Equity,  791,  797. 
Fresh,  whether  can  be  required  under  covenant  for  further 

assurance,  787. 

COVENANT  FOE  PRODUCTION. 

Of  deeds  not  delivered,  purchaser's  right  to,  142,  321,  554  et  seq., 

678. 
Inability  to  furnish,  not  an  objection  to  title,  when,  143,  282. 
When  to  be  entered  into  by  separate  deed,  554. 
Vendor  having  only,  must   procure   production  of   deeds    to 

purchaser,  408. 
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COVENANT  FOR  rROBVCTlON—[con(uiuc<I). 

Veudor  liaving  entered  iuto,  not  entitled  to  retain  title  deeda 

semhh,  674. 
Who  pays  costs  of,  G77. 

undor  tlio  V.  k  P.  Act,  ls71,  (".77. 
When  to  ho  made  detenuiuahle  on  parting,'  with  deeds  and  pro- 
curing,' substituted  covenant,  555. 
By  fiduciary  vendors,  how  should  bo  framed,  555. 
To  what  documents  it  extends,  ib. 
When  it  runs  with  the  land,  550. 
Witli  whom  it  should  be  entered  into,,  ih. 
To  prior  covenantees,  i)urehaser  taking  deeds  must  cuter  into, 

56],G75. 
Who  enters  iuto,  ou  conveyance  in  strict  settlement,  5(jl. 
Whether  to  be  required  under  covenant  for  further  assurance 

lOt. 

Included  in  conveyance,  not  liable  to  stamp  dut\-,  70G. 
COVEllTUEE.    Sec  Marrikd  Woman. 

No  excuse  for  participation  in  fraud,  1],  28,  450,  841. 
Estate  of  husband  dui-ing,  bound  by  judgments,  457. 
CREDITOR. 

Of  bankru])t,  advising  on  sale,  cannot  purchase,  35. 
Execution,  may  buy  the  estate,  39. 

Under  composition  deed,  whether  bound  by  majority  to  void- 
able sale,  43. 
Single,  may  compel  sale  of  bankrupt's  estate,  53. 
Creditors  of  insolvent  directed  time,  mode,  and  place  of  sale 

66,  67. 
Letters  to,  when  not  sufficient  agreement  within   Stjitute  of 

Frauds,  216. 
Of  purchaser,  by  judgment,  his  rights  against  vendor  before 

completion,  247. 
Judgment,  when  necessary  party  to  conveyance,  510. 

to  suit,  f)!)6. 
Buying  part  of  the  lands  extended,  discharges  tlie  residue,  91.0. 
Not  a  purchaser  for  value,  within  27  Eliz.  c.  4,  889. 
Vendor's  lien  for  purchase-money  is  valid  against,  730. 
Conveyance  to,  when  will  be  supported,  850. 
Conveyance  in  trust  for  creditors,  when  voluntary,  890, 901,  902. 
What  conveyances  fraudulent  against,  899  ct  scq.,  905  cl  sen. 
What  may  impeach  fraudulent  conveyance,  908  ct  scq. 
Case  of  SpircU  v.  IVclloxcs,  and  comments  thereon,  908,  909. 
CROPS. 

Condition  as  to  payment  for,  132. 

Right  to,  if  no  condition,  ih. 

Growing,  written   agreement   for   sale   or  purchnse  of,   whtu 

necessary,  2(n,  203. 
Who  entitled  to,  until  time  fixctl  for  cm;. let  ion.  247. 

z  z  2 
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CBOTS—{co77(imicd). 

Vendor  may  get  in,  pending  completion,  247,  248, 
when  liable  to  account  for,  1087. 

CEOSS  BILL. 

For  rescinding  contract,  -uhen  not  to  lie  filed,  1072,  n. 
For  enforcing  varied  contract,  1116. 
Decree  without,  1116. 
Costs  of,  1116,  1131,  n. 

CROWN. 

Kights  of,  against  estates  of  traitors  and  felons,  13,  29. 

or  of  aliens,  22,  23. 
May  avoid  purchase  by  lunatic,  27. 

Grant  from,  to  be  abstracted,  on  sale  of  estate  held  under,  295. 
when  lost,  condition  as  to,  166 
how  proved,  316. 

vendor  stating  place  of  enrolment  of,  need  not  pro- 
duce, 408. 
Cannot  waive  a  forfeiture  of  lease,  by  accepting  rent,  170,  n. 
Debts,  when  search  should  be  made  for,  493—495. 

when  the  lien  attaches,  and  to  what  it  extends,  493. 
registration  and  re-registration  of,  494,  852. 
satisfaction  of,  how  entered  up,  495,  595. 
Grant  from,  of  advowson,  presumed,  323. 
Title  acquired  against,  by  adverse  possession,  405. 
Process,  what  estates  are  liable  to,  251,  493,  494.     See  CoPT- 

HOLDS. 

Protection  against  debts  to,  by  Statute,  471,  493,  594,  595,  852. 
Makes  no  allowance  to  evicted  purchaser  for  expenditure,  &c., 

493. 
Gives  no  covenants,  552. 
Not  prejudiced  by  Locke  King's  Act,  819. 
Selling,  pays  no  costs,  if  title  bad,  1211,  n. 
Voluntary  conveyance  to,  890,  n. 
Eight  of,  as  respects  mines,  1106,  and  see  ib.,  n. 
CUJUS  EST  SOLUM,  ETC. 

Effect  of  infringement  of  rule,  115. 

CULTIVATION. 

Compensation  claimable,  for  state  of,  misdescribed,  654. 

or  for  deterioration  through  want  of, 
649. 

CUETESY. 

Estate  by  the,  subject  to  judgments,  457. 

CUSTODY. 

Of  deeds — condition  as  to,  144,  and  see  674. 
"  Proper,"  what  is,  312,  n. 

Of  deeds  of  settled  estate,  right  to,  410,  411,  and  see  675. 
bow  far  material  on  a  question  of  jjriorities,  844. 
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CUSTOM. 

Universal,  comlilioiis  uot  to  bo  read  so  an  to  contniveiie,  109. 
Manorial,  or  local,  need  not  be  noticed  iu  particulars,  llM. 
That  steward  shall  prepare  surrendors,  valid,  .Ooo. 
Negativing  doctrine  of  resulting  trusts,  is  bad,  'XiO. 
Evidence  of,  when  admissible  to  explain  agreement,  !)G:3. 
Local,  cannot  vary  statutory  meaning  of  certain  expi  cs.siona,  ib. 
CUSTOMARY  FREEHOLDS. 

Whether  subject  to  judgments  undi-r  old  law,  -IGf^. 

Are  subject  to  judgments  under  new  law,  -lOi,  463,  4G4,  4G9. 

Are  uot  within  Merger  of  Satisfied  Terms  Acts,  289,  500. 

And  3  &  4  Will.  IV.  c.  74,  s.  53,  does  not  ajjply  to,  51G,  G90,  n. 

Are  devisable  under  the  late  Wills  Act,  G93. 

Aa  to  assurance  of,  529,  n. 

by  married  woman,  577. 
CUSTOMARY  HEIR. 

May  sue  on  covenants  for  title  before  admittance,  when,  791. 
CUSTOMARY, 

Conveyance  by  married  women,  8. 
Measurements  abolished,  644. 
DAMAGES.     See  Action. 

Recoverable  for  breach  of  contract,  uotwith.standing  condition 

for  forfeiture  of  deposit,  163. 
May  be  awarded  in  E([uity  for  breach  of  restrictive  covenant 

when,  770  et  seq. 
What  recoverable  for  breach  of  covenants  for  title,  791  it  scij., 

and  see  954  et  seq. 
When  claimable  as  a  debt  in  administration  suit,  796. 
Not  apportioned  between  tenant  fur  life,  and    remainderman, 

797. 
For  prior  negligence  of  vendor,  when  recoverable  by  pureh-oser, 

822. 
What  recoverable  at   Law  for  breacii  of  contract,  914  et  seq., 

952—956. 
What  not  recoverable,  950. 
Rule,  as  to,  laid  down  in  Flurecni  v.  Tliurnhill,  951  cl  scq.,  anil 

see  Bain  v.  Fothcrgill,  and  comments  thereon,  954,  955. 
Recovery  of,  in  prior  action,  a  defence  at  Law  an<l  in  Ecpiity, 

971,  1089. 
When  recoverable  in  Equity,  for  breach  of  contract,  105,  9»2 

et  seq.,  987,  1122,  and  see  1117. 
Presumed  inadequacy  of,  the  ground  for  decreeing  specific  per- 
formance, 985,  987. 
Inability  to  recover  at  Law,  when  a  defence  in  f^juity,  lOC.l. 
By  abstraction  of  subject  of  coixtrixct,  poulciUe  lite;  ascertained 

by  action,  1117. 

DATE. 

Instrument  without,  when  it  begins  to  operate,  9GG. 
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DEAN  AND  CHAPTER 

Sale  of  lease  granted  by,  wlietlier  freehold  title  must  be  pro- 
duced, 167,  290. 
On  sales  by,  time  is  of  essence  of  the  contract,  419. 
DEATH. 

Actual  or  imminent,  of  life  tenant,  must  be  disclosed  in  dealing 

with  reversions*,  107. 
Of  life  tenant,  cestui  que  vie,  or  annuitant,  pending  contract,  its 

effect,  249,  250. 
Of  proposer,  revokes  unaccepted  offer  to  sell  or  buy,  230. 
Of  either  party,  contract  not  affected  by,  253. 
Of  purchaser,  intestate  and  without  heir,  before   completion, 
vendor  may  retain  estate  and  purchase-money,  193,  194,  252. 
Of  vendor,  before  completion,  relative  rights  of  his  real   and 

personal  representatives,  Ch.  VII.  s.  5. 
Of  purchaser,  before,  &c.,  relative  rights  of  his,  &c.,  ib.  s.  6. 
Presumption  of,  as  between  vendor  and  purchaser*,  340,  342. 
as  between  adverse  claimants,  340,  343. 
as  to  time  of,  342. 
as  to  survivorship,  344. 
Value  of  non-receipt  of  tidings  as  raising  presumption  of,  341. 
Of  cestui  que  vie,  as  to  proof  of,  341. 
Withoiit  issue,  344. 
Evidence  of,  346  et  seq. 

Of  vendor  or  purchaser,  who  may  sue  and  be  sued  for  breach 
of  contract.     See  Ch.  XVII. 
for  specific  performance  in  Equity,  995  et  seq. 
Of  husband,  effect  of,  on  his  contract  to  sell  wife's  chattels  real, 

1001. 
Of  purchaser  under  decree,  effect  of,  1201. 

after  confirmation  of  sale,  effect  of,  1208. 
DEBT. 

From  vendor's  agent  to  purchaser  may  not  be  discharged  out  of 

purchase-money,  191,  658. 
Purchase-money  is  a,  from  purchaser,  246,  1117. 
Mortgage,  mortgagee  need  not  receive  before  time  fixed  for 

redemption,  582. 
Trust  to  pay  debts,  purchaser  when  bound  to  see  performed, 
597  et  seq. 
an    "express"    trust   within    the   3  &  4 
Will.  IV.  c.  27,  ib. 
Charge  of  debts  in  will,  its  effect,  614  et  seq. 

not  an  "express"  trust  within  the  3  &  4 
Will.  IV.  c.  27,  381. 
Statutes  making  real  estate  assets  for  payment  do  not  amount 

to  charge  of,  621,  622. 
Purchaser  from  heir  or  devisee  need  not  see  to  payment  of,  623. 
AVhen  subject  to  ad  valorem  duty,  on  conveyance,  696. 
Damages,  wlien  claimable  as,  in  alministration  suit,  796. 
Sale  by  the  Court  for  payment  of,  1192. 
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DECEIT. 

Actiou  of,  vcudor  wlieu  liable  to,  1<»1. 

DECEPTIVE  PLAN  OR  STATEMENT. 

Avoids  what  woukl  otlicrwiso  be  notice  of  defects  in  estate,  119, 

and  see  13G,  137. 
As  to  occupancy,  its  eflFect,  114,  n. 
As  to  covenants  in  lease,  its  etlect,  111). 

DECISION. 

Of  Court  below,  docs   not   iu   Appellate   Court   rcndt-r   litlo 

doubtful,  1102. 
Reported  and  since  reversed,  bill  filed  on  authority  of,  may  be 
dismissed  without  costs,  1120. 

DECLARATION. 

Verbal,  at  time  of  sale,  effect  of,  110 — 112. 

Statutory,  by  vendor,  not  suflicient  evidence  of  title,  332. 

copy  of,  should  accompany  abstract,  1 1'^, 

304. 
condition  as  to,  148,  and  see  149. 
By  members  of  family,  evidence  in  matters  of  pedigree,  347. 
By  husband  or  wife,  inadmissable  to  bastanlizc  issue,  337. 
By  strangers,  not  generally  evidence  of  pedigree,  yet  acted  on 

by  conveyancers,  345,  348. 
Must  be  made  ante  litem  motam,  349,  350. 
May  be  made  by  party  iu  like  interest,  350. 
Of  identity,  should  accompany  extracts  from  Registers,  34G. 
Of  trust,  by  whom  should  be  signed,  929. 
What  admissible,  to  rebut  presumjition  of  advancement,  933 

et  seq. 
"VMiat  admissible  to  prove  purchase  out  of  trust  money,  939. 
Of  right,  how   obtained   under  Cluuicery  Improvement   Act, 

1022. 
Of  Title  Act,  1S62,  1142,  1149. 

DECREE. 

Sale  under,  not  within  the  Statute  of  Fraud.^,  197,  1201. 

pui'chase  by  trustee  on,  44. 
For  payment,  has  the  effect  of  a  judgment,  466. 
Is  not  notice,  871. 
Form  of,  in  suit  for  specific  performance,  1114  c^  seq. 

in  suit  by  judgment  creditor,  4.")7. 
Does  not  allect  persons  not  parties  to  suit.  111"). 
Revei-sed,  no  interest  allowed  on  money  i>aid  under,  1121,  1 137. 
Abandonment  of,  by  delay  to  enforce,  111.'). 
Should  direct  what  accounts,  lllG. 
When  it  directs  a  re-sale,  1117. 
Sales  under,  Ch.  XXI. 
Sale  may  be  made  l>cforo,  1191. 
When  it  protects  a  purchaser,  1223  ct  seq. 
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DEDUCTION. 

Of  title  by  abstract,  slioiiKl  be  iu  regular  order,  298. 

DEED. 

By  infant,  effect  of,  2,  n. 

By  lunatic,  6. 

By  married  woman,  8,  9. 

What  leases  must  be  by,  198. 

Agreement  by,  not  within  Statute  of  Frauds,  semble,  198. 

Registered,  or  entered  on  Court  Eolls,  how  far  notice,  863. 

Erroneous  statement  of,  how  far  notice  to  purchaser,  876. 

DEEDS. 

Fiduciary  purchaser  compelled  to  produce,  46. 

Vendor  must  produce  all,  but  need  not  state  defects  apparent 

thereon,  95. 
Purchaser's  right  to  inspect   earlier,  where   marketable  title 

shewn,  ih. 
Condition  respecting  production,  and  copies  of,  142 — 145,  172. 
Inability  to  furnish  a  legal  covenant  to  produce,  not  an  objec- 
tion to  title,  143,  282. 
Condition  as  to,  being  evidence,  147. 
Destruction  of,  its  effect,  142,  413,  674,  n. 
Loss  of,  its  effect,  142,  297,  303,  312,  875. 
By  moi'tgagee,  his  liability  for,  413. 
Examination  of,  wdth  abstract,  306. 

matters  to  be  observed  in,  415. 
whether  an  acceptance  of  title,  409. 
Proof  of,  312  d  scq. 
Presumption  of,  322  ct  scq. 

of  formalities  relating  to,  326, 327. 
Production  of,  Ch.  IX.  ;  and  see  Covenant  for  Productiok. 
Who  may  compel  production  of,  409. 

owner  of  an  undivided  share  of  the  estate,  ib. 

of  a  severed  portion  of  the  estate,  ib. 
purchaser  of  a  portion  of  the  estate,  410. 
vested  remainderman,  ib. 
Unsatisfied  mortgagee  not  bound  to  produce,  411. 

except  in  what  cases,  412. 
Custody  of,  who  entitled  to  in  case  of  settled  estate,  410. 
What  inquiry  should  be  made  respecting,  453. 
Non-production  of,  how  far  material,  414,  and  see  844,  845. 

may  be  notice  of  a  charge  by  deposit,  ib.,  453, 
845. 
When  may  be  compelled  against  purchaser  for  value  without 

notice,  834—837. 
Purchaser's   right    to,   and  to  copies  of,   &c.,   on    completion, 

Ch.  XIII.  s.  7. 
Vendor's  right  to  retain,  on  sale  of  part  of  the  estate,  145,  674. 
under  the  V.  &  P.  Act,  1874,  674. 
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DEEDS— (con(i7iued). 

On  sale  in  lots,  144,  14.'). 

Grant  of,  now  uuusual,  541. 

Witli  double  operation,  liable  to  what  .stamp.s,  704. 

Not  protected  at  law  by  vendor's  lien  for  piuchaae-uioncy,  7:51. 

Who  entitled  to,  1^.,  n. 

Omission  to  ask  for,  or  to  retain,  its  effect  as  regards  priority, 

730,  844  d  sc(j.,  hG9,  875,  877. 
Defective  execution  of,  when  supplied,  840. 
Notice  of,  as  affecting  property,  is  notice  of  entire  contents,  8G0, 

864  et  seq. 
Notice  that  party  holds  is  notice  of  his  incunibranco,  867. 
Notice  of  fraud,  from  unusual  execution  of,  868. 
Attesting  witness,  not  atlected  with  notice  of  contents  of,  875. 
Delivery  of,  should  be  directed  by  decree,  1116. 
Burnt  after  contract,  and  title  therefore  bad,  yet  bill  dismissed 

with  costs,  1125. 
Purchaser's  right  to,  on  sale  by  court,  1221,  and  sec  1215. 
Vendor  may  recover  at  Law  from  defaulting  purchaser,  958. 

DEFAMATION. 

Of  title,  when  action  lies  for,  1 08. 

DEFAULT. 

Condition  that  purchaser  making,  shall  pay  interest,  127  et  s&i-, 

636  et  seq. 
llents  receivable  but  for,  acccmiut  when  extended  to,  628,  649, 

758,  803. 
Wilful,  what  is,  127,  128,  63(5,  u. 

in  delivery  of  abstract,  its  effect,  305. 
Meaning  of,  in  covenants  for  title,  785. 
Of  either  vendor  or  purchaser  justifies  rescission  of  contract  by 

the  other,  945. 

DEFECTS. 

Patent  and  latent,  what  are,  92. 

Disclosure  or  concealment  of,  by  vendor,  Ch.  TIL  s.  1. 

Liability  of  vendor  for  not  disclosing  latent,  93. 

In  title,  how  to  be  guarded  against  by  conditions,  153. 

what  are  not,  281,  282. 
What  not  included  in  acceptance  of  title,  309. 
In  client's  title,  not  to  be  disclosed  to  client  entitled  to  t.ike 

advantage  thereof,  309. 
Known,  in  title,  vendor's  liability  to  remove,  147. 
as  to  covenants  against,  5.")3,  786. 
Vendor  liable  for,  until  conveyance  executed,  591. 
In  estate,  abatement  of  purchase-money  in  respect  of,   651  ct 
seq. 

when   a  defence  against  .specific  performance,   10(12 
ct  seq. 
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D'EFECTS—^contimied). 

In  estate  or  title,  aftei-  conveyauce,  purchaser's  general  reme- 
dies for,  depend  on  vendor's  covenants,  777  et  seq. 
■when  relief  afforded,  808. 
In  title,  what  damages  for,  if  no  eviction,  791. 
if  there  is  eviction,  792. 

purchaser's  equitable  remedy  for,  under  special  circum- 
stances, 798  et  seq. 
■when  a  defence   to  specific  performance,  1062  et  seq., 

1099  et  seq. 
purchaser  may  elect  to  take  title,  notwithstanding,  1115. 
made  good  by  Statute  iu  several  cases,  851. 
■when  purchaser  fixed  with  constructive  notice  of,  8G2 
et  seq. 
In  execution  of  power,  -when  supplied  in  Equity,  840  et  seq. 

by  22  &  23  Vict.  c.  35,  ib. 
DEFENCE. 

Grounds  of,  at  Law,  admitting  the  agreement,  Ch.  XVII.  s.  6. 
iu  Equity,  against  specific  performance,  except  with 
variation,  Ch.  XVIII.  s.  8. 
negativing  in  toto  plaintiff's  right  to  spe- 
cific performance,  Ch.  XVIII.  s.  9. 
verbal  variations  at  time  of  sale,  when  a 
suflicient.  111,  112. 
Of  purchaser  for  value  without  notice,  when  available,  830,  833 

et  seq. 
General  remai'ks  respecting  the  present  state  of  the  doctrine, 

856. 
Frivolous,  may  be  disposed  of  on  motion,  semhle,  1096. 
Nature  of,  its  effects  on  costs,  1124  et  seq.,  1131. 
DEFENCE  ACTS. 

Purchases  under,  15. 
DEFICIENCY. 

Of  evidence  as  to  identity,  covered  by  the  ordinary  condition, 

153. 
In  personal  estate,  as  to  sales  to  make  good,  604. 
In  quantity  of  estate,  purchaser  when  precluded  from  objecting 

to,  154,  155. 
His  remedy  in  respect  of,  after  conveyance,  777. 
On  resale,  forfeited  deposit  taken  into  account,  163. 

purchaser,  when  ordered  to  pay,  1117. 
In  quantity  or  quality  of  estate,  compensation  for,  648 — 655. 
In  rental,  compensation  for,  to  purchaser  from  Court,  after  con- 
veyance, 1225. 
In  proof  of  documents,  how  far  supplied  by  presumption,  322. 

DELAY. 

By  infant,  to  impeach  voidal'le  purchase,  bars  relief,  26. 

Or  by  ccstiii  que  trv.sf,  to  impeach  purchase  by  trustee,  47  ct  seq. 
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Or  by  vendor  to  impeach  sale  at  uiidcivulao,  747,  7r)9, 

In  taking  proceedings,  its  etl'ect  under  3  &  4  Will.  IV.  c.  27. 

377,  382. 
In   sale  or  investment  by  trustees,  not  allowed  to  prejudice 

cestui  que  ti-iost,  58,  59,  n. 
May  call  for  inquiry  on  part  of  purchaser,  58. 
In  payment  of  purchase-money,  condition  as  to  interest,  127, 

128.    And  see  Interest. 
In  delivery  of  abstract,  effect  of,  126,  301. 

of  letter,  accepting  or  rejecting  offer,  its  effect,  210. 
Landowner's  remedy  in  case  of,  by  public  Company,  21.0  u. 
In  Post  Ofhce,  party  seuding  letter  not  responsible  fur,  211). 
In  delivery  of  abstract,  its  eflfect  on  purchaser's  liability  under 

contract,  304. 
Wilful,  effect  of,  421. 
Waiver  of,  425,  420. 
Protest  against,  its  eficct,  42G. 
In  filing  certificate  of  acknowledgment  by  man-ied  woman,  its 

effect,  576. 
Of  executors,  in  selling  under  an  implied  power,  its  eflfect,  G17. 
In  completion,  payment  of  interest  in  cases  of,  627  ct  seq. 

purchaser  acceding  to,  cannot  afterwards  appro- 
priate purchase-money,  G35. 
Effect  of  express  agreement  to  pay  interest  during  G36  U  scq. 
"  From  any  cause  whatever,"  condition  as  to,  its  cll'ect,  G3S  et 

seq-.,  and  see  G36. 
In  claiming  compensation,  its  effect,  64G. 
In  showing  title,  &c.,  fatal  at  Law,  974. 
In  filing  a  bill,  a  defence  in  Equity,  1085. 
Material  on  the  question  of  costs,  lOSG,  n. 
Reference  of  title  before  hearing,  refused  on  ground  of,  1097, 

1112. 
Considerable— yet  clearly  bad  title  not  forced  on  purchaser, 

1113. 
In  prosecuting  decree,  its  effect,  1115. 
Bill  dismissed  on  ground  of,  dismissed  without  costs,  1127. 
Aiul  sea  Time. 

DELEGATION. 

Of  sale  by  auctioneer,  improper,  178. 

DELIVERY. 

Of  abstract,  condition  respecting,  125,  126. 

neglect  in,  its  effect,  126,  305. 

how  to  be  taken  atlvautage  of,  305. 

cannot  supply  want  of  written  cuutraci,  216. 

waiver  of,  424,  425. 
On  sales  by  Court,  1208. 
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imLlVERY— {continued). 

Of  deeds,  uot   enforced   agaiust   hond  fide  purchaser  wilhoiit 
notice,  832,  834,  835. 
by  mortgagee  to  mortgagor,  eflect  of,  844. 
should  be  directed  by  decree,  1117. 
written  direction  as  to,  may  constitute  agreement, 
207. 
Of  particulars  of  claim  in  action,  973. 
Of  land  in  execution,  under  an  elegit,  465,  476 — 479. 

what  is  a,  478. 
Of  conveyance,  what  is  a  sufficient,  566. 
Of  possession,  a  sufficient  act  of  part  performance,  1023. 

to  purchaser,  does  uot  aflfect  vendor's  lien,  730. 
how  enforced,  1123. 
DEMAND. 

Constant,  of  title — therefore  no  waiver,  438. 
Defendant  submitting  to,  may  stop  suit,  1133. 
DEMISE.    See  Lease. 

The  word  implies  a  covenant  for  title,  563. 
DEMURRER. 

Defence  on  Statute  of  Frauds  may  be  raised  by,  1035. 
DENIAL. 

Of  claim  on  estate,  binds  the  party,  98,  450. 
DENIZATION. 
Effect  of,  24. 
DEPENDENT. 

Stipulations  in  agreement,  what  are,  958  et  seq.;  and  see  1040, 
1041. 
DEPOSIT. 

Fraud  in  obtaining,  vendor  criminally  liable  for,  105, 
Condition  for  payment  and  investment  of,  125. 
For  forfeiture  of,  162. 

when  relieved  against  in  Equity,  163,  193. 
its  effect  at  Law,  163. 

how  distinguished  from  condition  for  payment 
of  penalty,  ib. 
When  may  be  paid  by  auctioneer  to  vendor,  180. 
When  purchaser  may  recover,  ib. 

Forfeited,  on  sale  of  settled  estate,  goes  as  purchase-money,  194. 
Purchaser  cannot  elect  to  forfeit,  and  avoid  contract,  191. 

except,  perhaps,  under  special 
circumstances,  on   sale   by 
Court,  1227. 
Purchaser  has  a  lien  for,  on  estate,  193. 
Auctioneer  cannot  receive  more  than,  178. 
should  receive  it  in  cash,  ib. 
when  allowed  his  charges  out  of,  179. 
his  liability  in  respect  of,  178. 
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Vendor  bears  loss  of,  on  iiinolvency  of  aiictinneer,  104. 
Interest,  whether  recoverable  on,  180;  and  see  193,  044,  040. 
As  to  payment,  investment,  and  forfeiture  of,  Ch.  V.  h.  4;  an<l 

see  962. 
How  to  be  paid  to  auctioneer  or  agent,  178,  101. 
Investment  of,  when  binding'  on  ]>urcliaser  or  vendor,  102. 
Receipt  for,  may  constitute  agreement,  208;  but  sue  220. 
Vendor  rescinding  contract  need  not  return,  nor  need  purchaser 

rescinding  sue  for,  423. 
By  Railway  Companies  before  entry,  442  et  seq.,  979. 

how  to  be  aj)plied,  443. 
whether    landowner    has 

lien  on,  444. 
should  cover  valid   claim 
of  mortgagee,  444. 
on  purchase  from  statutory  owners,  GG3. 
Of  deeds,  on  completion,  for  joint  benefit  of  parties,  144  ;  and  see 
674,  675. 

condition  as  to,  144. 

notice  of,  is  notice  of  lien  of  depositee,  867. 
for  safe  custody,  on  sale  by  Court,  1222. 
Mortgagee  by  deposit,  bound  by  prior  secret  trust,  837. 
Equitable  mortgage  by,  overrides  subsequent  judgment,  481,  850. 
By  heir,  is  subject  to  claims  of  ancestor's  creditors,  623. 
On  purchase-money,  purchaser  can  recover  at  Law,  383,  417, 

945  et  seq.,  062. 
Payment  of,  into  Court,  when  required  in  E(puty,  1003. 
Action  for,  when  not  restrained  in  Equity,  940,  972,  1003. 
Return  of,  when  decreed  in  Equity,  102,  1 122. 
ordered  in  Bankruptcy,  194. 
Of  earlier  title  deeds,  a  good  equitable  mortgage,  845,  867,  n.,  877. 
Agent  liable  to  restore,  whether  therefore  a  party  to  suit,  1008. 
Cannot  be  set  o6F  against  costs,  1136. 
Required  on  sale  in  foreclosure  suit,  1102,  1193. 
Whether  required,  on  sale  by  Court,  1199. 
Party  receiving,  gives  security  for,  ib. 
What  required,  on  opening  biddings,  1203. 

DEPRECIATORY. 

Remarks,  &c.,  by  purchaser,  their  effect,  Ch.  III.  s.  4. 
Conditions  of  sale  by  fiduciary  vendors,  what  are,  73,  172  ct  seq. 

what  are  not,  74. 

DERBYSHIRE. 

Mining  customs  of,  118,  n. 

DESCENT. 

If  recent,  proof  of  ancestor's  intestacy  required,  331. 
Stock  of,  presumption  as  to,  336. 
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DESCRIPTION. 

Of  property  iu  particulars,  Cli.  IV.  s.  2. 

should  be  fair  and  clear,  113. 
Inconsistent,  not  -within  usual  condition  as  to  identity,  154. 
Vague,  of  copyhold,  sufficient,  155. 
General,  of  estate,  sufficient  in  agreement,  219. 
But  there  must  be  some,  220. 

Specific,  of  documents  referred  to  in  agreement,  not  essential,  226. 
Of  party,  cannot  amount  to  a  signature,  232. 
Of  parties  in  conveyance,  517. 
Of  parcels  in  conveyance,  530  et  seq. 
Error  in,  when  not  material,  532. 

DETERIOEATION. 

Trustee,  &c.,  purchasing  is  liable  for,  if  sale  set  aside,  46. 
Accidental,  after   contract,  purchaser  bears,   248,  441,  1063, 

1200,  1207. 
Vendor  how  far  liable  for  wilful  or  permissive,  after  contract, 

246,  n.,  649. 
Abatement  of  price,  in  respect  of,  1117;  and  sec  649  et  seq. 

DESTRUCTION. 

Of  deeds,  effect  of,  on  title,  142,  413,  674,  n.;  and  see  1125. 

liability  of  mortgagee  for,  413. 
Of  convej-ance,  vendor  must  execute  duplicate,  788. 
Accidental,  of  property,  purchaser  liears,  wlien,  249,  1063,  1200, 
1207. 
no  defence  to  a  suit  for  specific  perform- 
ance, 1063. 
Of  estate,  by  purchaser  in  possession,  restrained,  1094. 

through  fault  of  vendor,  eflfect  of,  049. 
Allowance  for,  in  suits  for  specific  performance,  1117. 
Of  estate,  through  fault  of  purchaser,  effect  of,  1090. 
restrained,  when,  1094. 

DETERMINABLE. 

Interest,  when  sold,  should  be  so  described,  117. 
Character  of  the  property,  may  make  time  essential,  418,  419. 
Interest,  purchaser  of,  from  Court,  bears  loss  of,  before  certificate 
is  absolute,  1200,  1201. 

DEVISE. 

Conditionally,  on  purchase  of  another  estate,  88. 
By  vendor,  how  affected  by  contract  for  sale,  Ch.  VII.  s.  5. 
By  purchasei",  how  affected,  &c.,  266,  267,  816. 
General,  not  sufficient  root  of  title,  296, 

its  effect  on  prior  contract,  262. 
Specific,  its  effect  on  prior  contract,  263. 
Residuary,  under  new  law,  whether  still  specific,  270,  n.,  622. 
To  an  infant,  after  contract,  its  effect  on  costs,  1128. 
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DEVISEE.    ,%e  Devise. 

Of  estate,  when  entitled  to  have  purchase-money  paid  out  of 

testator's  personalty,  2GG,  n.,  267. 
Purchaser  from,  when  liable  to  payment  of  charges,  G13  d  scq. 
Selling,  must  produce  any  subse(iuent  will  or  codicil,  331. 
Or  executor,  which  should  sell  to  pay  debts,  G15  d  acq. 
Of  surviving  trustee,  when  he  may  exercise  trust  for  sale,  HOG. 
Conveyance  from,  under  the  Trustee  Act,  585  el  .sery.,  1120,  1221. 
Beneficial,  subject  to  charge,  whether  he  can  sell,  G18  d  sc'i. 
May  sue  on  covenants  for  title,  when,  791. 
Liability  of,  on  testator's  covenants,  79G. 
May  set  aside  settlement  actually  fraudulent,  902. 
When  party  to  suit  for  specific  perfonuauce,  litl  1. 

DIFFICULTY. 

Of  ascertaining  compensation,  a  ground  for  refusing  specific 
performance,  10C9,  n. 

DIGNITIES. 

Judgments  aflfect  estates  granted  in  support  of,  4.57. 

DILAPIDATIONS. 

Generally  admit  of,  and  give  right  to,  compensation,  13G  n.,  G49, 
654. 

DIMENSIONS. 

Of  property,  misstated,  purchaser  can  claim  abatement,  though 
the  occupying  tenant,  118. 

DIMINUTION. 

Of  purchase-money,  grounds  for,  627,  648  et  seq. 
In  value  of  estate,  whether  purchaser,  rescinding  contract,  is 
prejudiced  by,  949. 

DIRECTION. 

In  ti'ust  instrument,  to  be  strictly  followed,  89. 

To  pay  purchase-money  to  stranger,  when  irrevocable,  18G. 

In  decree  for  specific  performance,  what  inserted,  lllG  d  60f 

DIRECTORS. 

Of  public  company,  their  power  to  contract,  235,  23G. 

DISABILITY. 

Persons  under,  enabled  to  convey  by  statute,  14. 

notice  to,  when  valid,  72, 
Persons  under,  concurrence  of,  how  to  be  obtained  under  Settled 
Estates  Acts,  1181. 
saving  of  riglits  of,  under  3  &  4  Will.  IV.  c.  27, 
378. 
Condition  for  concurrence  of  parties  under,  fraudulent,  147. 
Owner  under,  compulsory  purchase   from,  not  a  conversion, 
258,  259. 
See  Statutouy  0^v^■F,^s,  and  Statute  or  Limitatk'ns. 
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DISCIIAEGE. 

Of  insolvent,  effect  of,  29. 

For  purchase-money,  inability  of  vendor  to  give,  a  defect  in 

title,  282. 
For  purcliase-mouey,  when  trustees,  &c.,  can  give,  Ch.  XIII.  s.  3. 
Of  incumlirances,  on   completion,  and  luider   Lands    Clauses 

Consolidation  Act,  1845,  Cli.  XIII.  s.  2. 
Of  incumbrances,  purchase-money  being   required  for,  makes 
time  material,  420. 
by  purchaser  out  of  unpaid  purchase-money, 

Ch.  XIV.  s.  7,  and  see  592. 
affecting  registered  land,  under  the  recent 
Act,  1159. 
Of  purchaser,  on  certificate  against  title,  1112. 
Of  purchaser  from  Court,  if  biddings  opened,  1204. 
DISCLAIMER. 

By  infant  electing  to  avoid  purchase,  26. 

by  trustee  of  bankrupt,  84,  254,  273,  512,  795,  1003. 
within  what  period  the  right  must   be 
exercised,  254,  273. 
By  married  woiran,  of  interests  in  real  estate,  580. 
By  trustees  for  sale,  607,  1192. 

By  executors,  power  of  sale  saved  to  others  by  statute,  608. 
By  assignees  of  insolvent  jiurchaser,  estate  deci-eed  to  belong 

to  vendor,  1003. 
What  sufficient  to  save  costs,  1134,  1135. 
DISCLOSURE. 

Of  defects,  &c.,  by  vendor,  Ch.  III.  s.  1, 

Of  advantage;?,  &c.,  by  purchaser,  Ch.  III.  s.  3. 

Of  defects  in  client's  title  to  client  entitled  to  take  advantage 

of,  improper,  309. 
Of  incumbrance,  by  incumbrancer  to  intending  purchaser,  450. 
Of  professional  confidence,  not  allowed,  881  et  seq. 
DISCONTINUANCE. 

Of  user,  is  not  an  iuten-uption,  within  Prescription  Act,  375. 
DISCOVERY. 

Not  compelled  against  bond  fide  purchaser  for  value,  832,  834. 
Jurisdiction  of  Courts  of  Law  to  compel,  967,  968. 
DISCRETION. 

Of  trustees  as  to  time  of  sale,  68. 

as  to  time  of  investment,  88. 
as  to  mode  of  investment,  89. 
Trusts  involving,  purchaser  need  not  see  performed,  597. 
Discretionary  power  of  disclaiming  trustees,  Court  will  exercise, 
1192. 
trustees  to  sell.  Court  will  not  compel 

them  to  exercise,  87. 
or  as  to  mode  of  investment,  89. 
what  should  he   inserted   in  wills  and 
settlements,  90. 
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DISENTAILING. 

Assurance,  whether  tenant  in  tail  sellinj^  tho  fee   is  hound  to 
execute,  285,  and  sec  787,  100:5. 
whether  a  suflicient  root  of  tith',  21)7. 
Deeds,  when  to  be  searched  for,  4!JI). 
Should  be  distinct  from  conveyance,  r)04. 
Recitals  in,  generally  unnecessary,  518. 
When  disjieused  with,  on  payment  out  of  purchase-nioney  under 

Lands  Clauses  Consolidation  Act  to  tenant  in  tail,  G(JS,  CGI). 
Enrolment  of,  687  ct  seq. 

costs  of,  707,  713. 
Deed,  wliether  can  be  required    under   covenant    for  further 
assurance,  787,  and  sec  80!). 
statutory  defect,  not  supplied  in,  840. 
DISMISSAL. 

Of  bill,  return  of  deposit,  when  decreed,  192,  1122. 
Did  not  generally  prejudice  right  of  action,  983,  1123. 
For  want  of  prosecution,  pending  reference,  irregular,  lo9i). 
AVithout  giving  judgment  on  objections  to  title,  1111. 
On  further  consideration,  on  certificate  against  title,  1111,  1122. 
Of  vendor's  bill  without  costs,  in  what  cases,  112G,  1127. 
By  plaintiff,  without  costs,  when  allowed,  1129. 
DISPOSITION. 

By  owner  of  two  adjoining  tenements,  its  effect,  360. 
DISPUTE. 

Agreement  to  accept  title  "without,"  is  binding,  150. 
DISQUALIFIED. 

Persons,  no  lien  presumed  in  favour  of,  730. 
DISSENT. 

From  voidable  purchase  by  infant,  when  to  be  expressed,  20. 
DISTRESS. 

Conveyance  obtained  from  person  in,  when  set  aside,  747  ct  sap, 

751. 
Agreement  obtained  from  person  in,  when  not  enforced,  108(  i. 
A7id  see  Poverty. 
DISTRESS  FOR  RENT. 

Illegal  by  vendor,  not  restrained  in  Equity,  780,  and  sec  1094. 
Purchaser's  right  to  make,  after  conveyance,  813,  920. 
DISTRIBUTION. 

Of  purchase-money,  on  sale  by  Court,  1213  ct  seq. 
DISTURBANCE. 

What  is  a,  within  covenants  for  title,  782,  783. 
DIVIDENDS. 

A"pportionment  of,  on  sale  of  stock  for  purchase  of  laud,  80. 
Of  joint-stock  companies,  whether  within  the  Apporlionmeut 
Act,  813,  n. 
DIVISION. 

Of  estate,  effect  of,  on  prior  covenants  for  title,  779. 
VOL.  ir.  -^  -^  -^ 
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DIVORCE. 

Court  of,  whetlicr  orders  of,  operate  as  judgmeuts,  4G7. 
may  rectify  marriage  settlement,  Avlieu,  760. 

DOCKETING. 

Of  judgments,  458,  488. 

Dockets  closed  by  2  &  3  Vict.  c.  11,  483. 

DOCUMENTS. 

Conditions  of  sale  respecting,  142  d  seq. 

Loss  of,  how  guarded  against,  in  conditions,  153. 

What  may  constitute  agreement,  within  Statute  of  Frauds,  Ch. 

VI.  s.  3. 
Abstract  should  commence  with,  if  practicable,  295,  and  see  297. 
"What  a  sufficient  root  of  title,  295  ct  scq. 
As  to  abstracting,  299  et  seq. 
When  to  be  produced  merely  as  negative  evidence,  322,  and  see 

332. 
But  purchaser  cannot  require  copies  of  such,  322. 
Deficiencies  in  proof  of,  how  far  supplied  by  presumption,  322 

et  scq. 
Production  of,  at  Law,  under  14  &  15  Vict.  c.  99,  9G7,  968. 
What  are  privileged,  881,  882. 

And  see  Deeds,  Attested  Copies. 

DOMICILE. 

Foreign,  its  effect  as  to  liability  to  succession  duty,  278.  . 

DONEE. 

Of  power  of  sale,  cannot  buy  under,  35. 

DOUBTFUL. 

Expressions  in  conditions,  &c.,  construed  agaiust  vendor,  109, 

114. 
purchaser  not  bound  by,  150. 
Document,  abstract  should  not  commence  with,  297. 
Title,  purchaser  need  not  accept,  975,  1099,  1209. 

may   require   confirmation   of,  by   a  separate 
deed,  502. 
what  is  a,  1009  et  scq.,  1107,  and  see  975. 
Construction  of  executory  instrument,  whether  purchaser  need 
notice,  860. 
DOWER.     See  Freebench. 

Conveyance  to  uses  to  bar,  for  purchaser,  revoked  prior  devise, 

when,  268. 
How  affected  by  contract  for  sale,  or  purchase,  273,  274. 
Whether  let  in,  by  contract  of  mortgagee  to  buy  equity  of  re- 
demption, 274. 
Arrears  of,  how  long  recoverable,  398. 
Purchaser,  when  entitled  to  concurrence  of    wife  or  dowress, 

513,  514,  516. 
Act,  wliyt  it  extends  to,  516. 
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liiglit  to,  not  defeated  by  statutes  making  real  estate  assets  for 

payment  of  debts,  in  absence  of  an  express  charge  of  debts, 

622. 
Trustee  to  bai-,  whether  to  concur,  515,  54.3. 
Satisfied  term,  when  a  protection  against,  514. 
Conveyance  to  uses  to  bar,  still  not  uncommon,  542. 
Release  of,  a  sufficient  consideration  for  settlement,  890. 
Sjiecific  performance  not    enforci'd    against  wife   entitled   to, 
when,  997,  1002. 
when  enforceable  against  her  husband,  1005. 
DRAFT. 

Conveyance  for  perusal,  condition  as  to  furnishing,  130. 
Agreement    or    conveyance,  approval    of,  whether  a  sufficient 

signature,  234. 
Alteration  of,  by  one  party,  whether  sufficient,  235. 
Conveyance,  preparation  of,  when  a  waiver  of  title,  432. 
How  should  be  perused,  564. 
Belongs  to  pm-chaser,  565. 
Alterations  in,  should  be  communicated,  ib. 
Of  proposed  further  assurance,  should  be  sulmiilted  to  vendor, 

&c.,  788. 
Notice  of,  not  notice  of  executed  deed,  875. 
Conveyance,  practice  respecting,  when  settled  by  Judge,  1119, 

1218. 

DRAINAGE. 

By  trustees  under  Improvement  of  Land  Act,  1864,  88,  and  see 

15,  n. 
Loans  should  be  noticed  in  abstract,  303. 

when  search  should  be  made  for,  455. 
Rates  need  not  be  mentioned  on  sale  of  fen  land,  1 18. 
An  authorized    improvement  of  settled   lands,  under    Lands 

Clauses  Consolidation  Act,  664. 

DROPPING. 

Of  life.     See  Death. 

DUPLICATES. 

Stamps  on,  703. 

DURESS. 

A  defence  at  Law,  969. 
And  in  Equity,  1053,  1054. 

DUTIES. 

Relative,  of  vendor  and  purchaser  prior  to  sale,  Cli.  Hi. 
And  see  Stamps. 

DUTY.     See  Stamps. 

Legacy,  points  as  to,  274. 
Succession,  275  et  scq. 

A  A  A    2 
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EASEMENT. 

When  not  a  matter  for  compeusatiou,  139,  140. 

Condition  as  to  property  being  taken  suliject  to,  156. 

Can  be  granted  only  by  deed,  199. 

As  to  the  creation  of  new,  506,  537,  540,  641,  and  see  ib.,  n. 

Grant  and  reservation  of,  Avhen  presumed,  324,  360,  362,  537. 

et  scq. 
When  intended  to  be  retained,  should  be  expressly  mentioned, 

506,  540. 
Distinction  between  a  continuous  and  discontinuous,  530. 
Title  to,  under  Prescription  Act,  356  et  seq. 
Whetiier  extinguished,  by  unity  of  seisin,  357. 
Undisclosed,  what  inquiry  should  be  made  respecting,  453. 
Notice  of,  purchaser  when  affected  with,  865. 
Stipulations  respecting,  on  sale  to  Eailway  Company,  Courts 

may  enforce,  989. 
Liability  of  registered  land  to,  under  Land  Eegistry  Act,  1157. 

EAST  INDIES. 

Land  in,  how  conveyed,  528, 

ECCLESIASTICAL. 

Corporation,  authorized  to  sell,  &c.,  17. 

as  to  lands  taken  in  exchange  from  what  title  to 

be  shown,  287. 
as  to  identity  of  lands  belonging  to,  334,  n. 
when    entitled    to     compensation     under    Land 
Clauses  Consolidation  Act,  for  loss  of  fines  on 
renewal,  666,  u. 
EDUCATION. 

Infants,  &c.,  may  convey  for  purposes  of,  3. 

EJECTMENT. 

By  mortgagee  contracting  for  purchase  of  equity  of  redemption, 

271. 
By  lessor,  if  contract  for  purchase  by  lessee  goes  off,  272. 
"When  may  be  brought  by  mortgagee,  379. 
As  between  several  adverse  possessors,  403. 
Without  compensation,  of  purchaser  rejecting  title,  438. 
Of  Eailway  Companies,  446. 
By  landowner,  restrained  on  ground  of  mere  acquiescence  in 

expenditure,  1030. 
Of  tenants  by  vendor,  compensation  for,  649. 
Costs  of,  allowed,  as  damages  under  covenants  for  title,  792,  797. 
Of  purchaser,  a  defence  against  specific  performance,  1087. 
Of  purchaser,  when  he  has  a  remedy  under  liis  covenant  for 

quiet  enjoyment,  787. 
Of  tenant  claiming  right  of  purchase,  when  restrained,  1093. 
No  equitable  defence,  in  action  of,  976,  n. 

ELECTION. 

By  infant  purchaser,  on  attaining  majority,  25,  26. 
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By  assignees  of  hauknii.t  lessee,  83,  or  purcliaser,  •2.'J4. 

what  sufficient  by,  63, 
power  of  lessor  to  compel,  ib. 
Party  bound  by  contract,  may  require  other  party  to  make  his, 

231,  232. 
By  purchaser,  under  optioual  contract,  effect   of,  on  vendor's 

representatives,  257. 
By  vendor,  under,  &c.,  effect  of,  on  purchaser's  representatives, 

265,  266. 
Heir  of  purchaser,  when  put  to  hin,  267. 

By  cestui  que  trutif,  on  unauthorized  investment  by  trustees,  611. 
By  vendor,  of  remedies  for  ]Hircha.se-money,  739. 
In  cases  of  apparent  advancement,  936,  937. 
By  plaintiff  at  Law  and  in  Equity,  739,  972,  993,  1(»6I,  los,'5, 

1()S!J. 
between  home  and  colonial 
liti^^ation,  !)93,  n. 
By  assignees  of  bankrupt  jntrchaser,  254,  1()03. 
By  purchaser,  to  take  defective  title,  1115. 
Title  depending  on  doctrine  of,  1138. 

Parliamentary,  bond  fide  purchase,  for  purpose  of  voting  at,  legal, 
242. 
purchaser  not  entitled  to  vote  at,  before  pur- 
chase completed,  250. 
ELEGIT.     See  Judgment. 

What  it  reached  under  old  law  of  judgments,  457  d  scq. 
Does  not  affect  prior  equitable  mortgage,  851. 
Discharged  by  purchase  of  part  of  land,  919. 

EMBLEMENTS. 

Parol  agreement  for  sale  of  crops  which  would  go  n,<,  valid,  2^3. 
ENCOUllAGEMENT. 

By  adverse  claimant  of  purchase,  «S:c.,  CIi.  XV.  s.  3. 

ENCROACHMENT, 

By  lessee,  lessor's  right  to,  165. 

By  vendor  in  possession,  purcha.ser's  right  to,  816. 

ENFRANCHISED   COPYHOLDS. 

Title  to  be  shown  to  ;  condition  respecting,  166,  289,  290. 
When  unnecessary  to  show  the  lord's  title,  290. 
Owner  of,  how  he  may  obtain  production  of  Court  Rolls,  411. 
Purchaser  not  compellable  to  accept,  instead  of  freeholds,  1073. 

ENFRANCHISEMENT. 

Power  of  sale  and  exchange  authorizes,  78. 
Act,  award  under,  proves  itself,  318. 
Presumed,  324. 

Act  for,  to  be  considered  witli  reference  to  ccrLain  defects  in  title, 
116,  138,  1106. 


129  A  INDEX. 

ENFEANCniSEMENT— (con^unic'c;). 

Under  General  Eufraucbisement  Act,  lord's  title  need  not  l)e 

shown,  166,  290. 
Whether  a  i^erson  assuming  to  act  as  lord  can  enfranchise,  166. 
Authorized  as  an  investment  by  the  Court,  under  the  L.  C.  C. 
Act,  669. 
ENGROSSMENT. 

Of  draft  conveyance,  rights  of  parties  to,  565. 

•where  contract  rescinded  after,  566. 
Vendor  has  a  lieu  ujion,  for  unpaid  purchase-money,  ib. 

but  his  solicitor  has  none  for  costs,  ih. 
ENJOYMENT. 

Absolute,  of  estate,  matter  aifecting,  should  be  stated,  116. 
Of  estate,,  matter  materially  afiecting,  avoids  contract,  139,  1074. 
Subsequent,  of  manor,  whether  to  be  proved  on  sale  of  enfran- 
chised land,  166,  290. 
or  of  lands  given  in  exchange  to  a  charity,  288. 
Evidence  of,  when  a  sufficient  root  of  title,  298. 
May  raise  presumption  of  existence  of  documents,  &c.,  322,  323. 
Confers  title  under  Prescription  Act,  when,  356  et  seq.,  and  see 

361,  374. 
Quiet,  what  a  disturbance  of,  within  covenant,  784  et  scq. 
ENLAEGEMENT. 

Of  ancient  light,  its  effect,  358. 

Of  time  for  completion,  in  Equity  and  at  Law,  424, 425,  974, 1043. 
Of  base  fee  by  subsequent  enrolled  assurance,  811. 
ENROLMENT. 

Of  inclosure,  award,  want  of,  how  remedied,  164. 

Of  proceedings  in  bankruptcy,  when  to  be  required,  317. 

Of  deeds,  when  evidence  thereof,  313. 

under  Duchy  of  Cornwall  Acts,  ib. 
under  Statute  of  Charitable  Uses,  686,  687. 
not  presumed,  327. 
Of  disentailing  assurances,  687  et  seq. 

costs  of,  vendor  pays,  707. 
ENTAIL. 

Instrument  creating,  should  be  abstracted,  297. 
ENTRY. 

On  land,  what  is  an,  383. 

Right  of,  when  it  accrues  as  between  mortgagor  and  mortgagee, 

379. 
By  auctioneer  in  sale  book,  binds  parties,  182,  208. 

subject  to  what  qualification,  218. 
In  books,  when  evidence  of  pedigree,  348,  349. 
In  parochial  register,  how  proved,  319. 

On  lands,  by  railway  companies,  before  completion,  Ch.  X.  s.  5, 

and  see  979. 
what  is  an,  444. 
penalties  for  an  unlawful,  445. 
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ENTRY— (fouh'nHc'c/). 

Power  of,  in  coiivcj-ance  of  rDiiierals,  .162. 

should  be  reserved,  to  secure  performnucc  by  lair- 
cliaser  of  his  covenants,  501. 
Ou  court  rolls,  of  disentailing  assurances,  688,  689. 

of  assurances  generally,  statutory  provisions  for> 
GOl. 
V>Y  purchaser  of  reversion,  for  condition  broken,  bl4. 
Ilight  of,  what  may  be  sold,  243,  580. 

by  strangers,  a  defect  in  title,  lU7o. 
Of  satisfaction  of  judgments,  480. 

of  crown  debts,  495. 
ENVELOPE. 

And  enclosed  letter,  as  to  connecting,  218. 
EQUITABLE  DEFENCES. 

Might  be  pleaded  at  Law,  975,  1085. 

Failure  of,  at  Law  did  not  preclude  the  defendant  from  suing  in 

E([nity  for  an  injunction,  972,  975. 
But  reliance  on,m((U  be  a  waiver  of  right  to  proceed  iu  Equity,  977. 
How  may  be  raised  under  Judicature  Act,  977. 
EQUITABLE  ESTATE. 

Trustees  for  sale  of,  can  call  for  conveyance  of  legal  estite,  85. 
In  land,  purchaser  of,  acquires  no  priority,  by  notice  to  owner 

of  legal  estate,  99,  451,  83G,  839. 
Secies  where  an  equitable  interest  in  sale  proceeds  is  i)urchased, 

451. 
Contract  for  purchase,  not  equivalent  to  conveyance  of,  246,821. 
Nature  of  purchaser's  ,uudcr  contract,  246. 
Heir  of  vendor  of,  should  join  in  conveyance,  250. 
Same  length  of  title  to  be  shown  to,  as  to  legal,  295. 
Instruments  only  alfecting,  as  to  abstracting,  299  et  seq. 
How  affected  by  judgments,  457,460,  462  ct  seq. 
Purchaser  of,  is  entitled  to  a  conveyance,  when,  501,  821,  904. 
when  not  protected  against  prior  uuregi-stered 
assurance,  853. 
EQUITABLE  TITLE. 

Purchaser's,  without  notice,  legal  estate  protects.  Oh.  XV.  s.  1. 

Mere,  is  postponed  to  prior  equities,  Ch.  XV.  a.  2. 

As  to  choses  in  action^  848. 

Registered,  yet  subsequently  registered  legal  title  prevails,  852, 

853. 
Purchaser  of,  when  protected  against  \)v\o\-  bankruptcy,  840. 
Notice  of,  whether  should  be  given,  850. 
Purchaser  need  not  accept,  1090. 
Unless  he  purchase  from  the  Court,  1209. 
EQUITY. 

Proof  of  proceedings  in,  316. 

Time  when  essential  in,  417,  418. 

And  Law,  election  between,  730,  972,  99:?. 
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EQUITY  (continued). 

Damages  ■when  awarded  in,  770  et  seq. 
Suit  in,  a  disturbance,  782. 
EQUITY  OF  KEDEMPTION. 

Mortgagee  may  buy  from  mortgagor,  36,  244,  271. 
But  cannot  contract  for,  at  date  of  loan,  244. 
When  barred  under  3  &  4  Will.  IV.  c.  27,  391. 
Purchaser  of,  should  make  inquiry  of  incumbrancer,  450. 

should  obsex've  what  precautious,  503. 
How  affected  by  judgments,  457,  458,  469,  473. 

by  crown  debts,  493. 
Purchase  of,  an  investment  not  sanctioned  by  Court,  669. 
by  mortgagee,  effect  of,  917  et  seq. 
by  tenants  in  common  of  mortgage,  924. 
Notice  to  be  given  to  mortgagee,  on  purchase  of,  693. 
Stamp  duty  on  purchase  of,  526,  696. 

Mortgage  debt,  how  borne  as  between  purchaser's  representa- 
tives, 816. 
Purchaser  of,  enters  into  what  covenants,  557. 

EQUITIES. 

Under  contract,  cannot,  before  conveyance,  be  enforced  against 

stranger,  246,  821. 
Notice  of  prior,  its  effect,  827. 

EQUIVOCAL. 

Terms  of  agreement,  a  reason  for  refusing  costs,  1127. 

ERASURES,  &c. 

Presumption  as  to,  in  deeds  and  wills,  416. 
ERROR. 

In  description  of  parcels,  141,  530,  532,  598,  et  seq. 

In  descrij^tion  of  parcels,  what  covered  by  ordinary  condition, 
648—653. 

In  scale  of  plan,  531. 

In  decree  for  sale,  effect  of,  1223,  1225. 

Whether  purchaser  need  wait  to  have  rectified,  1209. 

Clerical,  in  agreement.  Court  will  correct,  231. 

Cori'ection  of,  in  signed  agreement,  its  effect,  236. 

ESCHEAT. 

On  attainder,  12  et  seq. 

None  of  equitable  estates,  252. 

Of  trust  or  mortgage  estates,  provision  against,  588,  941. 
ESTATE. 

General  description  of,  in  agreement,  sufTicient,  219. 

Is  bound  by  contract  of  trustee  for,  or  donee  of  power  of  sale,  246. 

Case  of  pui-chaser  buying  his  own,  806. 

or  one  which  has  no  existence,  ih, 
or  which  is  utterly  worthless,  ib. 

Clause  in  conveyance,  effect  of,  542,  and  sec  889. 
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ESTATE— (conimiwcZ). 

Conflicting  claimants  of,  agreement  between  for  sale  and  diviHiou 

of  proceeds  is  a  conversion  into  ])ersonalty,  2;jS. 
Part  of,  vendor  compellable  to  convey  with  altatemtiit,  when, 

1065. 
ESTATE  TAIL. 

Remainders  expectant  on,  wlien  barred  under  :}  &  4  \\'i!l.  I  \'. 

c.  27,  389  ct  scq. 
Of  married  woman,  subject  to  a  jointure  term,  whether  legal  or 

equitable,  578. 
Enrolment,  &c.,  of  assurances  to  bar,  087  ct  scq. 
Barred  by  fraud,  remedy  of  remainderman,  75G. 
ESTIMATION. 

Quantity  stated,  described  as  being  by,  G51. 
ESTOPPEL. 

By  acceptance  of  possession  from  landlord,  253. 

Whether  any,  by  i-ecital  of  vendor's  title,  523,  524,  810. 

Wlien  by  recital,  810. 

By  attornment  of  mortgagor,  811. 

As  between  lessee  and  mortgagor,  where  mortgagee  does  not 

concur  iu  lease,  888. 

ET  C^ETERA. 

Its  effect  iu  rendering  contract  uncertain,  220,  1033. 

EVASION. 

Of  stamp  laws,  agi'eement  in,  is  voiil,  239. 

EVICTION. 

What  covered  by  covenant  for  quiet  enjoyment,  787. 
Damages  for  breach  of  covenant,  how  affected  by  purchaser's, 
792,  and  compare  791. 
EVIDENCE.     See  Negative. 

Of  verbal  declarations  at  time  of  sale,  111. 

Copies  of  deeds,  when  admissible  in,  142. 

Conditions  restricting  purchaser's  right  to,  142  cl  S'.'q.,  152. 

respecting,  what  necessary  in  various  cases,  1G3  et  scq. 

as  to  recitals  being,  147. 

as  to  deeds  twenty  years  olil  being,  1 47. 

under  the  V.  &  P. 
Act,  Ls74,  i7>. 
as  to  statutory  declarations  being,  1 4S. 
Of  identity  of  parcels,  condition  as  to,  153,  154. 

covers  mere  deficiencies  in  evidence,  153. 
not  repugnances  or  absence  of,  154. 
Of  covenants,  &c.,  on  lease  having  been  perfi>rmed,  1G9. 

how  usually  fratned  and  what  it  ex- 
tends to,  1G9,  170. 
Parol,  admissible  to  explain  imperfect  reference  in  documents 
constituting  agreement,  22G. 
to  prove  that  agreement  was  condition.al,  231. 
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E  VI D  EUsCE—ieoyiHnued). 

Called  for  within  limiteil  time,  objections  on,  162. 
Non-production  of,  its  effect  o]i  claim  to  interest,  630. 
Whether  purchaser  precluded  from,  may  require  information, 

163. 
Statement  of,  should  accompany  abstract,  304. 
Of  existence  and  genuineness  of  abstracted  documents,  what 

necessary  or  admissible,  310  et  ssq. 
Secondary,  when  admissible,  312. 

Deficiencies  in,  when  supplied  by  presumption,  322  et  seq. 
May  be  required,  of  what  facts  in  title,  not  documentary,  328  et 

seq. 
Negative,  whether  vendor  liable  to  produce,  331,  676. 
Deficiencies  in,  when  supplied  by  presumption,  333  ct  seq. 
Ordinary,  of  material  facts,  346  et  seq. 
In  matters  of  pedigree,  &c.,  by  declarations,  347,  348. 
Defects  in,  how  far  remedied  by  Statutes  of  Prescription  and 

Limitation,  356  et  seq. 
Unnecessary,  danger  of  requiring,  428. 
Eecitals  may  be  useful  as  creating,  519. 
Further,  no  bill  for,  after  conveyance,  810. 
Deed,  not  properly  stamped,  is  inadmissible  as,  694. 
Of  vendor's  intention  to  abandon  lien,  what  sufficient,  738. 
Of  intention,  cannot  at  Law,  cut  down  parcels,  745. 
Of  professional  adviser,  cannot  prove  notice,  881. 
Parol  payment  of  consideration,  proveable  by,  against  nominal 
purchaser,  932. 
may  prove  a  joint  pm-chase  to  be  a  tenancy  in  common,  924. 
may  prove  apparent  conveyance,  a  mortgage,  932. 
What  will  rebut  presumption  of  advancement,  933. 
Parol,  may  rebut  presumption  of  resulting  trust,  939. 
What  will  prove  apiDlication  of  trust  money,  941. 
Parol,  agreement  how  afiected  by,  Ch.  XVII.  s.  4,  Ch.  XVIII. 

ss.  7  and  8. 
Amendment,  Act  for,  319,  967. 
Of  title  required  for  registration  under  the  Land  Transfer  Act, 

1875,  1154. 
On  application  under  Settled  Estates  Acts,  1177. 
Necessary,  refusal  to  furnish,  its  effect  ou  costs,  1126. 

EXAMINATION. 

Of  abstract  with  deeds,  expenses  of,  156,  312. 

may  be  made  before  taking  opinion  on 

title,  306,  408. 
but  as  a  rule  shoiild  be  deferred  till  after- 
wards, 306. 
matters  to  be  observed  in,  415. 
Of  married  women,  before  taking  acknowledgment,  574. 
Of  title  under  tlie  Land  Transfer  Act,  1875,  1156. 
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EXCESS. 

In  sale  for  limited  purpose,  purchaser  not  affected  liy,  G9. 

its  effect  as  to  couvewiou  of  surplus 
]iroceeds,  260. 
Ill  quautity,  whether  vendor  can  claim  compensation  fur,  CI  1. 
Not  after  conveyance,  742  et  seq. 
Of  purchase-money,  whether  a  i)urchaser's  defence,  lObO  et  scq., 

no  ground  for  discharging'  i)Uichaser  under 

decree,  1227. 
no  relief  against,  after  conveyance,  802. 
EXCHANGE. 

Power  of  sale  and,  when  may  be  accelerated,  63. 
Power  of,  authorizes  enfranchisement,  78. 

whether  it  authorizes  partition,  ili. 
Title  to  estates  held  under,  286  et  seq. 
Of  chai'ity  lauds,  double  title  should  be  shown,  28S. 
Of  lands  of  different  tenures,  by  commissioners,  11.39. 
Title  depending  on  validity  of,  ib. 
Bill  of.    >Sbe  Bill  OF  Exchange. 
EXECUTION. 

Alteration  of  agreement  after,  2.36,  970. 

Alteration  of  conveyance  after,  stamps  how  affected  by,  707. 

Of  title  deeds,  when  vendor  must  prove,  312. 

mode  of,  should  be  attended  to,  in   examining 
abstract,  415. 
Of  conveyance,  Ch.  Xlll.  ss.  1,  5. 

by  purchaser,  not  necessary  to  enable  him  to 
sue  on  vendor's  covenants,  798. 
Vendor  pays  for,  707. 
Defective,  of  power,  when  relieved  against  in  Equity,  840  cl  seq., 

1000. 
What  might  be  taken  in,  under  old  law  of  judi,'ment3,  457  ct  seq. 
Creditor,  taking  debtor's  body  in,  discharged  judgment,  482. 
Unusual,  of  deeds,  when  notice  of  fraud,  868. 

EXECUTOR. 

Of  mortgagee,  his  power  to  convey,  15,  16,  591. 

Of  bare  trustee,  his  power  to  convey,  1162. 

Cannot  buy  testator's  estate,  35. 

As  to  sales  by,  Ch.  II. 

Whether  he  can  sell,  after  bill  tiled  for  administration,  CO. 

before  decree,  ih. 
Power  of,  to  sell  under  charge  of  debts,  CO,  61,  614  el  seq.,  018. 
Time  allowed  for  selling  under  imi^lied  power,  GO  ct  seq.,  CIO, 

617. 
Sahiii  V.  JlecqK,  remarks  on,  60,  61. 
Selling  under  implied  power,  whether  lie  can  pa^s  llic  Icg-al 

estate,  618. 
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EXECUTOR— (continued). 

Whether  ho  should  concnr  in  a  sale  by  beneficial  devisee  subject 

to  a  charge  of  debts,  619  et  seq. 
Acting  as  auctioneer,  cannot  charge  commission,  ISl. 
Need  not  be  named  in  agreement,  205. 
Probate  Act  book,  proves  appointment  of,  320. 
Compelled  to  enter  into  special  covenants,  551. 
Is  entitled  to  what  indemnity,  on  sale  of  leaseholds,  559. 
Assignment  of  term,  by  one  of  several  executors,  or  before  pro- 
bate, valid,  580,  and  see  598,  998. 
Power  of,  over  chattel  specifically  bequeathed,  598. 
Can  give  good  discharges,  unless  purchaser  has  notice  of  breach 

of  trust,  598,  602. 
Whether  he  can  release  estate  from  charge  of  debts,  603,  618. 
Disclaimer  by,  remedied  by  statute,  when,  608. 
Of  vendor,  liurchase-niouey  should  be  paid  to,  605. 
Contract  for  sale  by  one,  whether  enforceable  against  his  co- 
executors,  998. 
Not  allowed  to  bid,  on  sale  in  administration  suit,  1195. 
Of  lessee,  entitled  to  indemnity  from  jiurchaser,  1218. 

And  see  Representatives  and  Fiduciary  Character. 
EXECUTORY  INTEREST. 
In  land  may  be  sold,  243. 

EXECUTORY  INSTRUMENT. 

Doubtful,  or  voidable,  purchaser  how  far  bound  by  notice  of 
860,  884. 

EXEMPLIFICATION. 

Evidence  of  Fine  or  Recovery,  315, 
EXEMPTION. 

From  tithe,  how  proved,  354. 
EXPECTANCY. 

As  to  sale  of,  240,  243,  809. 
EXPENDITURE. 

By  vendor,  after  contract,  for  whose  benefit,  248,  u.,  253,  648. 

In  improvements,  purchaser  when  allowed,  in  account,  45,  438, 
803,911—913. 

In  improvements  on  property  of  wife  or  child,  valid  as  against 
assignees  in  bankruptcy,  938. 

Wlien  recoverable  at  Law  by  purchaser,  793,  803,  949. 

Purchaser  when  protected  in  Equity,  against  persons  encoura"'- 
ing,  842. 

No  performance  of  agreement  to  buy  and  settle  land,  943. 

By  joint-purchaser,  he  has  a  lien  for,  when,  926. 

When  a  ])art-performance,  in  Equity,  1024  et  seq.,  1028  et  seq. 
EXPENSES. 

Usually  borne  by  vendor,  condition  for  payment  of,  by  imr- 
chaser,  156. 
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EXPENSES— (c-oH<iu»c<i). 

May  be  used  by  {iduciary  vendor,  teinhlc,  172,  173. 

Of  purchaser,  to  be  provided  for,  on  .sale  to  railway  company,  200. 

Of  examination  of  abstract,  300. 

Of  attested  copies  and  deed  of  covenant,  143,  G77. 

Of  verifying  abstract,  on  sale  of  co])yliold.s,  311. 

Of  producing  and  in.specting  deeds,  407,  408. 

Prior  to  contract,  Avliether  railway  companies  newl  pay,  712 
et  seq. 

What  recoverable  by  purchaser,  in  action  at  Law,  949. 

What  allowed  to  first  purchaser,  if  biddings  opened,  1204. 
And  see  Costs  and  Expenditure. 
EXPIRATION. 

Of  term,  agreement  for  lease,  whether  enforced  after,  1087. 
EXPLANATION. 

Of  suspicious  circumstances,  or  adverse  notice,  320,  330. 

Of  deeds  not  being  forthcoming,  845,  869. 

Of  wi-itten  contract  by  parol  evidence,  how  far  admi.ssiblo,  903. 
EXTENT. 

On  Crown  process,  its  effect  before  conveyance,  251. 

Of  I'ight  of  light,  what  may  be  claimed,  359. 

EXTINGUISHMENT. 

Of  charges,  on  purchase  by  incumbrancer,  505,  917,  941.  n. 
Parol,  of  wi'itten  agreement,  inadmissible,  111. 
Of  power,  title  depending  on,  1139. 
Of  rent-charge  by  non-payment,  404. 

EXTRACTS. 

Official,  of  Fines  and  Recoveries,  not  strictly  evidence,  315. 
From  parochial  and  general  registers,  how  far  evidence,  319, 

346  et  seq. 
how  verified,  347,  n. 
FACT. 

Material  to  title,  and  not  apparent  on  the  deeds,  vendor  must 

disclose,  94. 
Material  to  title,  what  is,  97. 

False  statement  of,  what,  by  vendor,  may  avoid  contracts,  101. 
Increasing  value  of  property,  purchaser  need  not  disclose,  106, 

107. 
Aliter,  if  it  increase  vendor's  interest  in  property,  107. 
Matters  of,  stated  in  conditions,  must  be  proved,  151,  163. 
Instrument  produced  simply  to  establish,  need  not  be  abstracted, 

298. 
Matters  of,  what  to  be  proved  in  support  of  title,  328  d  seq. 
Deficiencies  in  evidence  of,  supplied  by  presumption,  332  ct  seq. 
How  ordinarily  proved,  346  et  seq. 
Notice  of,  as  affecting  property,  is  notice  of  connected  facts,  804 

et  seq. 
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FAILUEE. 

Of  issue,  how  proved,  344. 

Of  contingent  consideration,  before  completion,  250,  1082,  1200. 

Of  suLject-matter  of  contract,  yet  account  directed  in  Equity, 
1117. 
FALL.     See  Coppice. 
^    Of  timber,  when  matter  for  compensation,  243,  441. 

Of  buildings   contracted   for,   purchaser  ]i:iys  for   consequent 
damage,  249,  1207. 
FALSE  DEFENCE, 

Its  effect  on  costs,  1128. 
FAMILY. 

Declarations  by  members  of,  evidence  of  pedigree,  345,  347. 
FAMILY  AREANGEMENT. 

Money  payable  as  part  of,  not  liable  to  duty,  C99. 

General  validity  of,  752,  891. 

What  is  a,  753. 

Jealously  watched  by  the  Court,  753. 

Not  a  sale  of  reversionary  interest,  within  the  old  rule  as  to 
adequacy  of  consideration,  750,  752. 

What  a  sufficient  part  performance  of,  1030. 
FAR1\I. 

Includes  what,  123. 

FATHER. 

Holding  infant's  estate,  presumed  to  hold  as  guai-dian,  385. 

Purchase  by,  in  name  of  child,  an  advancement,  932  ct  seq. 

Arrangements  between,  and  son,  their  validity,  750,  753  et  seq. 
FAULTS. 

Sale  with  all,  92,  93,  96. 
FEE  SIMPLE. 

Vendor's  interest  if  unexpressed,  presumed  to  be,  115. 
FEES.    See  Steward. 

FELONS. 

How  far  incapable  to  sell  or  buy  under  old  Law,  12,  29. 
Effect  of  pardon  of,  13. 

Forfeiture  of  leaseholds,  &c.,  under  former  Law,  13. 
for  felony  now  abolislied,  13. 

in  what  cases,  ib.  ct  scq. 
general  jH-ovisions  of  present  law,  13 
et  scq.,  29. 
Compulsory  i)urchase  of  realty  of,  its  effect  as  to  conversion,  258. 
FEMALE. 

Elderly,  presumption  against  her  having  issue,  345. 
FEME  COVERT.     See  Married  Woman. 

FENCES. 

Out  of  order,  compensation  when  to  be  made  for,  049. 
Liability  to  maintain,  a  defect  in  title,  1075. 


FEOFFMENT. 

Customary,  by  infant,  still  valid,  3,  and  >•,•  n. 

By  lunatic,  now  iuopenitivo,  semhle,  5. 

By  a  corporation,  528. 

Commou  conveyance  in  Australia,  ib. 
FIAT  IN  BANKRUPTCY. 

Whether  vendor  should  enrol  at  his  expense,  317. 

Not  notice,  871. 

Must  have  issued  within  twelve  months  after  act  of  liankrni  tcv 
84G. 

Was  held  to  issue,  when,  84G,  n. 

Annulled,  purchases  under,  84G. 

FICTITIOUS. 

Sale  by  trustee,  set  aside,  02. 

Name,  opening  biddings  in,  its  effect,  1205. 

FIDUCIARY  CHARACTER. 

Persons  filling  cannot  generally  purchase  the  estate,  31. 
General  rule  ai)plies  in  what  cases,  32  et  seq. 
Incompetent  purchaser  bound  at  option  of  parties  interested,  38. 
General  rule,  when   inapplicable,  or  but  partially  applicable, 

38—41. 
How  far  it  aflccts  trustees,  42. 

trustees  for  sale,  42,  43. 
Risk  incurred  by  disqualified  purchaser,  44. 
On  what  terms  reconveyance  decreed,  45. 
Or  estate  ordered  to  be  resold,  46. 
Purchaser,  having  made  a  pi-ofit,  must  refund  it,  47. 
General  rule  respecting  costs,  47. 
Time  allowed  for  impeaching  sale,  48. 
When  time  begins  to  run,  il>. 
Confirmation  of  voidable  purchase,  49. 

As  to  sales  by  persons  filling,  Ch.  II.  ss.  1,  2,3,  4  ;  and  sec  181. 
Should  adveitise  sale,  69. 
As  to  purchases  by  persons  filling,  Ch.  II.  s.  5. 
Cannot  allow  compensation  for  their  own  errors,  141,  17."». 

break  off  binding  contract,  69. 
May  have  estate  valued,  79. 
Should  show  marketable  title,  84,  and  see  173. 
Allowed  costs  of  consulting  counsel,  175. 
May  sell  under  special  conditions,  172,  174. 
Acting  prudently,  not  liable  for  loss  through  auctioneer,  181. 
Cannot  claim  commission,  181. 
Enter  into  what  covenants,  172,  549  ct  scq. 
Should  themselves  receive  the  pm*chase-nioucy,  637,  but  jce  CU7, 

60S. 
And  should  all  join  in  signing  receipt,  6U7. 
Fraud  by  person  in,  its  cfrect,  825  ct  scq. 
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FIDUCIARY  CHABACT'En— (continued). 

On  sale  by,  apparently  regular,  purchaser  need  not  investigate 

collateral  questions,  874. 
Contract  by,  not  enforced,  if  amounting  to  a  breach  of  trust,  1047. 
A  ground  for  opening  biddings,  on  sale  by  Court,  1206. 

FINE. 

On  renewal,  stated  by  vendor  to  be  "small,"  100. 

Joint  purchaser,  paying,  has  a  lien  for,  92G. 

Manorial,  alleged  misdescription  of,  110. 
right  to,  after  contract,  247,  n. 

Need  not  be  noticed,  on  sale  of  copyhold,  117. 

On  his  own  admittance,  purchaser  pays,  709. 

Not  claimable  before  admittance,  710. 

Manorial,  right  to,  as  "rents  and  profits,"  how  determined,  1217. 
FINE  AND  EECOVEEY. 

By  lunatic  was  binding,  when,  7. 

How  proved,  315, 

Proof  of,  under  statute,  315. 

Defects  in,  when  remedied  by  statute,  851. 

Fine  and  non-claim,  equitable  right  to  bar  adverse  claims  by, 
825,  n. 
FINES  AND  EECOVERIES  ABOLITION  ACT. 

Lnnatic  cannot  convey  under,  7. 

Married  woman  may  convey  under,  8,  570  ct  seq. 

And  can  contract  under,  9,  999. 

Proof  under,  316. 

By  tenant  in  tail  of  freeholds  or  coj^yholds,  687  et  seq. 

FIRE. 

Purchaser  after  contract  bears  damage  by,  248,  249,  1063,  1207, 

and  see  1200. 
Vendor  need  not  insure  against,  249. 
Policy,  who  entitled  to,  812. 

FIRM. 

Partner  in,  how  affected  by  fraud  of  co-partner,  382. 
Affected  by  disability  of  co-partner  as  to  buying,  32. 
Or  chai'ging  expenses,  &c.,  723. 

FISH. 

Tithes  of,  excepted  from  Commutation  Act,  353. 

Right  of  riparian  proprietor  to,  364. 

Eight  to,  when  a  profit  a  iwendre,  within  Prescription  Act,  372. 

FIXTURES. 

Conditions  as  to  payment  for,  132. 
By  valuation,  222. 

as  distinct  from  contract  for  sale  of  laud,  ih. 
Tenant  may  sell  to  landlord  by  parol,  204. 
Price  of,  liable  to  ad  valorem  duty,  525,  697. 
AVill  pass  by  conveyance,  though  not  specified,  535. 
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FlX'rVRES-icontimied). 

Sometimes  sold  separately  from  tlie  frcfliukl,  //,. 

Wluat  are,  535  et  seq. 

Present  state  of  law  respecting,  ncc  note  at  foot  of  Cii.  XI  I. 

As  to  interest  on  valuation  of,  during  delay  in  completion,  C:5:j. 
FLUCTUATINC!. 

Value  of  property,  may  make  time  essential,  419. 

its  efl'ect,  if  there  is  delay  in  seekiug  relief, 
1087. 

Body,  fact  of  vendors  being,  may  luake  time  essentia],  4iy. 
FOOTPATH. 

Existence  of,  a  patent  defect,  <)2,  117,  1079. 

And  not  a  sufficient  defence  to  purchaser,  1079,  scd  qu. 

FORCIBLE. 

Entry,  an  acceptance  of  title,  433. 

FOEECLOSUPtE. 

Suit  for,  whether  within  3  &  4  Will.  IV.  c.  27,  ?/.)'}. 

whether   the  appropriate  equitable  remedy  for  judg- 
ment creditor,  475,  1194. 
or  for  equitable  mortgagee,  1194. 
sale  when  ordered  in  1192  ctscq. 
and  on  what  terms,  1192,  1193. 
Mortgagee  selling  after,  cannot  enforce  collateral  securities,  919. 
Mortgagor,  in  suit  for,  may  be  declared  trustee  for  mortgagee, 
591. 

FOREIGN  LANGUAGE. 

Agreement  written  in,  Courts  receive  evidence  of  interpreta- 
tion, 963. 

FORFEITURE.     ,See  Deposit. 

By  treason,  felony,  &c.,  under  old  law,  12. 
now  abolished,  13. 

but  not  as  respects  out- 
la"nTy,  ib. 
Of  deposit,  oondition  for,  its  effect  at  Law  and  iu  Equity,  1G2, 
163,  and  see  962. 
when  Eqiiity  will  relieve  against,  193. 
effect  of  Judicature  Act,  1873,  on  the  equitable  rule 
against,  ib. 
Of  lease,  when  objections  ban-ed  by  the  ordinary  condition,  1G9, 
170. 
Crown  cannot  waive,  by  accepting  rent,  170,  n. 
licence  to  commit,  its  effect  under  22  &  23  Vict.  c.  35, 

815. 
waiver  of,  its  effect,  ib. 

act  by  tenant  amounting  to,  a   part  performaueo  of 
agreement  to  buy  the  freehold,  scnible,  1024. 
But  is  a  defence  to  suit  to  compel  grant  of  lease,  1038,  1099. 

VOL.   11.  B  B  B 
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FOEFEITUEE-  {continued). 

Agreement  which  would  lead  to,  not  enforced,  1050. 

where    there  is  a  conflict   ot 
evidence  as  to,  1089. 
Reversioner  waiving,  subsequent  right  of,  to  enter,  387. 
Clause  of,  title  under,  1138. 
FORGED  INSTEUMEXT. 

Purchaser  without  notice  under,  yet  protected  by  getting  in 
legal  estate,  82G  ;  but  see  825,  83G'. 
FOEGETFULNESS. 

Trustee,  giving  wrong  information  through,  liable,  99. 
FOEMAL.    See  Notice. 
FORMALITIES. 

Of  deeds  may  be  presumed,  326. 

notwithstanding  mutilation,  ih. 
but   not    if   required   by   Law    on 
grounds    of  general    i"»olicy,  32G, 
327. 
\^''ant  of,  in  execution  of  poAvers,  when  supplied  in  Equity,  8-10. 

Avhen   supplied    by   22   &    23 
Vict,  c  35,  ib. 
Want  of,  when  supplied,  in  contract  by  married  woman,  1000. 

FRAUD. 

By  infant  or  married  woman,  when  relieved  against,  .3,  4,  11, 

27;  450,  841. 
In  exercise  of  power  of  sale,  avoids  sale,  62. 
]\Iust  be  shown,  in  action  against  stranger  for  misstatement, 

10.3. 
A  ground  for  avoiding  contract,  105,  106. 
Of  vendor,  a  defence  in  action  against  auctioneer,  or  agent  for 

deposit,  179,  186. 
Concealed,  when  Statute  of  Limitations  begins  to  mm,  in  cases 

of,  382,  913. 
Of  one  member  of  firm,  affects  co -partner,  382. 
By  vendor,  incumbrancer  encouraging,  &c.,  postponed  in  Equity, 

450,  841. 
In  barring  estate  tail,  remainderman  when  relieved,  756. 
Of  vendor,  purchaser  accepting  defective  title  by,  relieved,  Ch. 

XIV.  s.  6. 
Of  agent,  principal  bound  by,  93,  800  et  seq. 
Of  a  common  agent,  658,  n.,  659  n. 
Of  stranger   does   not    prejudice  innocent  purchaser  without 

notice,  825. 
Of  trustee,  &c.,  its  effect,  825. 

Of  married  woman,  binds  her,  when,  3,  11,  841,  and  see  ib.,  n. 
Purchaser,  whether  protected  by  legal  estate  obtained  by,  semble, 

825,  and  see  836. 
Gross  negligence  may  be  treated  as  equivalent  to,  861,  862. 
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FRMW—{cnniinue(l). 

Mere  suspicion  of,  does  not  airict  iimvliamT,  RTr),  67C. 

not  an  olycctiun  to  title,  lUM. 
Nor  render  title  doulitful,  ib. 
Of  bis  own  professional  adviser,  whetlier  puro]iasi.'r  lias  implied 

notice  of,  878. 
Cases  of,  with  reference  to  production  of  (locunionta,  882,  n. 
How  purchaser  guilty  of,  must  account,  if  sale  set  aside,  911. 
A  defence  at  Law  and  in  Equity,  !)(;0,  10:57,  1054,  loso,  i(»,s4. 
When  a  ground  for  decreeing  specific  perl'orniame  of  parol  con- 
tract, U)23. 
Or  of  a  written  contract  with  parol  variations,  103'). 
Bill  founded  on  unsuljstantial  allegation  of,  when  dismissed 

with  costs,  10 IT),  1124. 
Groundless  imputation  of,  its  eftect  on  costs,  lOl.'i,  112  J,  1128. 
A  ground  for  setting  aside  sale  by  Court,  120G. 
In  proceedings,  purcliasor  under  Court  when  not  afTected  by, 

1224,  1225. 
FRAUDS,  STATUTE  OF. 

Written  agreement  when  necessary  under,  Ch.  VI.  s.  1. 

What  sales  not  within,  197. 

Cases  within,  and  not  within,  the  4th  sect.,  200—204. 

What  informal   documents   may  constitute  agreement  within, 

Ch.  VI.  s.  3. 
Document  relied  on  must  consist  with  alleged  parol  agi-eement, 

210. 
What  is  a  sufficient  signature  within,  Ch.  VI.  s.  4,  and  sen  18G. 
Does  not  affect  right  to  waive  by  word  of  mouth  contract  not 

under  seal,  semblc,  970,  971. 
Want  of  contract  suflicient  within,  when  supplied  in  equity, 

Ch.  XVIII.  s.  7. 
Sales  by  auction  and  in  bankruptcy  are  within,  197,  1034. 
But  not  sales  by  the  Court,  197. 
Nor  resulting  trusts,  9S0. 
Defence  under,  may  be  taken  by  demurrer,  1035. 

or  by  answer,  though  admitting  the  agreement, 

215,  1034. 
or    orally   at    the   hearing,   whore   no   answer 

required,  1035. 
but  nmst  be  claimed,  if  relied  on,  215. 

FEAUDULENT  CONVEYANCES. 

What  are,  889  ct  scq. 

As  against  creditors,  899,  905,  937  ct  scq. 

what  are,  and  how  validity  to  be  tested 
90G  ct  xcq. 
Execution  of,  a  misdemeanour,  910. 
Who  may  set  aside,  902,  908. 
Subsequent  creditors  may  impeach,  when,  908,  909. 

0  D  i:  2 
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FEEE-BENCH. 

Wife's  right  to,  Lound  by  husband's  contract,  when,  997. 
Attaches,  when,  274. 
Is  not  within  the  Dower  Act,  510. 
How  defeated,  576. 

Is  not  defeated  by  statutes  making  real  estate   assets  for  pay- 
ment of  debts,  in  absence  of  express  charge,  622. 

FEEE  PUBLIC  HOUSE. 

What  is  not,  123. 
FREEHOLD. 

Land  presumed  to  be,  if  tenure  not  stated,  115. 
If  land  sold  as,  prove  not  to  be,  defect  whether  fatal,  138,  1073. 
be  liable  to  undisclosed  restrictive  covenants, 
whether  defect  fatal,  139. 
Instead  of  copyhold,  purchaser  need  not  accept,  138,  1073. 
How  far  extendible,  under  old  law  of  judgments,  457. 

FEIENDLY  SOCIETIES. 

Assurances  to,  how  far  exempt  from  duty,  699. 

FEIVOLOUS. 

Objections  to  title,  danger  of  taking,  428. 
Defence,  must  be  disposed  of,  before  reference,  1096. 
FUND  IN  COURT. 

Stop  order  on,  when  to  be  obtained,  99. 

FUNDS. 

Purchaser,  whether  affected  by  variation  in,  47,  192. 

on  purchase  from  Court,  1206,  and  see  1210. 
Loss  by  variation  in,  not  recoverable  at  Law,  950. 
FURTHER  ADVANCES. 

Vendor's  lien  extended  to,  730. 
FURTHER  ASSURANCE. 

Covenant  for,  a  usual  covenant,  544. 

whether  trustees  must  enter  into,  550. 
What  can  or  cannot  be  required  thereunder,  787. 
What  time,  &c.,  allowed  for  executing,  788. 
Purchaser's  right  in  equity  to,  Ch.  XIV.  s.  8. 

extends  to  an  interest  subsequently  acquired 
by  vendor,  when,  808. 
Enrolled  under  3  &  4  Will.  IV.  c.  74,  confirms  prior  voidable 
estate  created  by  tenant  in  tail,  811. 
FURTHER  CONSIDERATION. 

Order  for  reference  of  title,  should  reserve,  1098. 
Cause  to  be  set  down  on,  with  motion  to  discharge  certificate  in 
favour  of  title,  1111. 

FUTURE. 

Right  to  property,  whether  abstract  showing,  shows  a  good 
title  at  Law,  283. 
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GAVELKIND. 

Infant  may  convey  undcv  custom  of,  .3. 

Lands  may  be  exchanged  by  commissioners  for  lumls  held  in 
common  socage,  288,  n. 

Lands  are  within  Dower  Act,  nifj. 

Presumption  as  to  hand  in  Kent  being,  325. 
GAZETTE. 

Evidence  of  bankruptcy,  BIG. 

Is  not  notice,  871. 
GENERAL  DEVISE. 

Its  effect  on  prior  contract,  2G2. 

May  pass  trust  and  mortgage  estates,  when,  .3:n. 
GENERAL  RELIEF. 

Prayer  for,  what  to  be  obtained  under,  1011. 
GENERAL  AVORDS. 

What  usually  inserted  in  a  conveyance,  .')31. 

Their  use,  ib. 

Not  cut  down  at  Law  by  evidence  of  intention,  74 1. 

GLEBE. 

Rector  cannot  buy  the,  34. 

How  affected  by  judgments,  458,  462,  403  ct  scq. 
GOODS. 

Mortgage  of  reversion  for  price  of,  756. 

Right  of  stojipage  in  transitu,  &c.,  on  sale  of,  730,  n. 
GOODWILL. 

Stamp  duty  payable  on  sale  of,  527,  697. 

Contract  for  sale  of,  may  be  specifically  enforced,  when,  986. 

when  not  enforceable,  991,  and  see  222, 223. 
GOVERNOR. 

Of  charit}'',  cannot  buy  or  take  lease  of  cliarity  land.^,  31. 

GRANDCHILD. 

Purchase  in  name  of,  an  advancement,  932. 
Whether  so,  if  he  be  illegitimate,  ib.,  n. 

GRANT. 

From  Crown,  title  under,  how  to  be  abstracted,  295. 

condition  on  sale  of  property  held  under,  166. 

how  proved,  316. 

when  presumed,  323. 

purchaser  must  inspect  the  original,  408. 

title  against,  by  adverse  possession,  405. 
Of  easement,  when  presumed,  325,  and  sec  ib.,  n. 
By  lord  of  manor,  presumed,  2  Vern.  517. 
Ancient,  modern  usage  admissible  to  show  what  passed  undi-r, 

333. 
Fiction  if  presumed,  not  necessary  under  Prescription  Act,  356. 
The  word,  not  to  imply  a  covenant,  5G2,  but  see  563. 
Freehold  estate  in  possession,  lies  in,  530. 
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GRANTOR. 

Of  annuity,  must  disclose  what  to  intended  grantee,  97. 

GRASS.    See  Crops. 
GROUND-RENT. 

"S^Tiat  it  is,  123. 

Want  of  title  to,  115,  138. 

Improved,  instead  of,  purcliaser  need  not  take,  1073. 

GUARANTEE. 

Of  solvency  must  be  in  -writing,  104. 
That  estate  yields  a  specified  income,  102. 

GUARDIAN. 

Enabled  by  statute  to  sell,  2. 
And  ward,  transactions  between,  20. 
Cannot  purchase  from  ward,  35. 
Ad  litem,  may  not  bid  on  sale  by  Court,  1195. 
And  see  Statutory  Vendors. 

HANDWRITING. 

Evidence  of,  348,  n. 
HARDSHIP. 

A  defence  in  Equity,  1049,  1065,  10S3. 

Breach  of  trust,  when  a  defence  on  this  ground,  1051. 

When  not  available  as  a  defence,  1052. 

When  to  be  ascertained,  ih. 

BUI  dismissed  on  ground  of,  defendant  does  not  pay  costs,  1132. 

Whether  a  ground  for  discharging  purchaser  under  a  decree, 

1227. 
Its  effect  on  costs,  1127. 

HEIR.  Bee  Eepresektatives,  Lunatics,  Infants,  j\Iarried 
Women. 

Infant,  may  sell  under  custom  of  gavelkind,  3. 

Need  not  be  named  in  contract  not  under  seal,  205. 

Eights  of,  under  contract,  Ch.  VII.  ss.  5  and  6. 

Of  equitable  vendor,  whether  a  necessary  party  to  the  convey- 
ance, 256. 

Ado^iting  ancestor's  parol  contract  for  sale  of  estate,  converts 
it  into  personalty,  258. 

Devisee  selling,  when  required  in  Equity  to  prove  will  against, 
330. 

On  sale  by,  or  by  party  claiming  under,  will  stated  to  be  in- 
valid must  be  produced,  331. 

Latent,  title  against,  under  Statute  of  Limitations,  401. 

Want  of  conveyance  by,  when  supplied  by  Trustee  Act,  584 
et  seq. 

When  declared  a  trustee  under,  589,  590. 

When  a  trustee  for  legal  personal  representatives  of  mortgagee, 
591. 

Infant,  costs  of  procuring  conveyance  from,  708,  709. 
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B.El'R—{conlinue(J). 

Purchaser  from,  must  sec  to  p.-iymcut  of  Icyacies,  but  not  of 
debts,  623. 

Concurrence  of,  to  confirm  title  under  unregistere<l  w  ill,  C.H.l. 

Expectant,  sale  of  reversion  by,  relieved  aj^Minst,  when,  751  it  scq. 

Customary,  may  sue  before  admittance,  791. 

When  entitled  to  sue  for  breach  of  covenants,  ib. 

When,  and  how  far  liable  on  ancestor's  covenants,  7'.)('>,  and  sec 
808. 

Selling  expectancy,  must  give  further  as.surance,  810. 

Whetlier  registered  conveyance  by,  displaces  unregistered  con- 
veyance by  ancestor,  855,  85G. 

Of  settlor,  on  marriage,  bound  by  limitations  to  collaterals,  893. 

Sale  by,  displaces  fraudulent,  but  not  merely  voluntary  convey- 
ance, 902. 

Of  purchaser  has  no  remedy  at  Law  upon  the  contract,  S75. 

May  enforce  contract  in  Equity,  995,  1011. 

Of  vendor,  is  bound  by  contract  in  Equity,  990. 

When  an  unnecessary  party  to  suit,  1008. 

When  a  necessary  party,  1011. 

When  title  must  be  established  against,  1105. 

HERALDS'  COLLEGE. 

Records  and  books  from,  their  value  as  evidence,  348. 

HERBAGE. 

Exclusive  right  to,  whether  a  profit  a  2)'>'endre  withiu  Prescrii>- 
tion  Act,  373. 

HERIOTS. 

Liability  to,  undisclosed,  whether  fatal  to  contract,  IIG. 
Except  on  sale  of  copyholds,  or  manorial  freeholds,  117. 
Are  rent  within  the  3  &  4  Will.  IV.  c.  27,  377. 

HOUSE. 

Precautions  to  be  used  on  sale  of,  122. 
"Substantial  and  convenient,"  what  is  a,  122. 
Materials,  or  number  of,  misstated,  defect  is  fatal,  138. 
What  is  a,  under  Lands  Clauses  Consolidatiuu  Act,  212. 
What  is  "  part  of  a,"  withiu,  213,  u. 

HUNTING. 

Right  of,  wbeu  a  profit  a  ivmdro  under  the  Prescription  Act, 
372. 

HUSBAND. 

Power  of,  over  wife's  chattels  real,  9,  577,  902,  1001. 

May  annul  purchase  by  wife,  28. 

May  purchase  of  wife,  43. 

Sic^nature  by  married  woman  in  surname  of  deceased,  sufllclciit, 

232. 
Assurance  or  abandonment  of  wife's  estate  by,  380. 
Covenants  for  title,  on  sale  of  wife's  cst-ile,  5J8. 
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HUSBAND— (co?!ft?n«efO. 

Concurrence  of,  in  conveyance  of  lier  estate,  wlien  dispensed 

with,  578. 
Contract  hy,  for  sale  of  wife's  estate,  effect  of,  099,  1000,  1044, 
1045. 
of  wife's  chattels  real,  whether  it  binds  wife  sur- 
Adving,  1001. 
Will  not  be  required  to  jDi-ocure  her  concurrence,  serahle,  1064, 
see  1065. 
HUSBANDKY. 

Improper,  depreciation  by,  must  be  compensated,  649. 

by  purchaser,  a  reason    for    purchase-money  being 

paid  in,  1090. 
IDENTITY. 

Tailure  of,  in  subject-matter  of  contract,  fatal,  138. 
Proof  of,  by  statutory  declaration  as  to  possession,  149. 
Condition  respecting,  153. 

covers  mere  deficiencies  in  evidence,  153, 

154. 
not  repugnances  or  absence  of  evidence, 

154. 
does   not   apply  when  part  of  property 

cannot  be  found,  ib. 
or  cannot  be  identified,  ib. 
or  when  descriptions  are  inconsistent,  ib. 
Of  parcels,  and  individuals,  presumption  of,  333,  334. 
Of  individuals,  whether  proveable  by  declarations,  &c.,  as  a 

matter  of  pedigree,  349. 
Latent  ambiguity  respecting,  may  be  removed  by  evidence  of 
intention,  964. 
IDIOT.     See  Lunatic. 
IGNORANCE. 

Mutual,  as  to  value,  whether  a  ground  for  relief,  748. 
Wilful,  may  be  constructive  notice,  when,  862. 
ILLEGAL. 

Agreements  cannot  be  enforced,  Ch.  VI.  s.  6. 
what  are,  239  et  seq.,  1045. 
at  Law,  or  in  Equity,  970,  1045. 
security  given  under,  is  void,  741. 
Purpose,  concealed  from  vendor,  does  not  avoid  conveyance,  760. 
Omission  of  stipulation  supposed  to  be,  is  binding,  1042. 
Allegation  in  answer  that  agreement  is,  1130. 
ILLEGIBLE. 

Abstract  so  written  as  to  be,  need  not  be  received,  304. 
Agreement,  evidence  to  decipher,  963. 
ILLEGITIMACY. 

Of  child  bom  in  wedlock  may  be  proved,  336. 
Does  not  rebut  presumption  of  advancement,  932. 
whether  so,  in  case  of  grandchild,  932,  n. 
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ILLNESS. 

Coveuaut  for  furtlicr  assurance,  not  broken  by  rcfusjil  tu  ( on- 
vey  on  the  ground  of,  787. 
IMMATERIAL. 

Terms  of  agreement  need  not  lie  pruvod,  l(i;}2. 
IMPRISONMENT.     See  Duress,  and  1054. 
IMPROBABLE. 

Claim,  possibility  of,  -whether  title  bad,  1104,  1105. 
IMPROVEMENT.    See  Accounts,  Expenditure. 

Trust  to  purchase  does  not  authorize  expenditure  on,  88. 
Intended,  of  adjacent  land,  effect  of  plan  showing,  121. 
By  landlord,  parol  ngrcement  to  pay  for,  valid,  2()4. 
Purchaser's  expenditure  for,  when  allcnved,  on  sale  being  set 

aside,  438,  757. 
CroM^  debtor  not  entitled  to  allowance  fur,  493. 
Promised,  of,  &c.,  refusal  to  execute,  a  defence  in  Equity,  104(\ 
In  estate,  after  contract,  belongs  to  purchaser,  248,  249. 
Of  settled  lands,  imder  Lands  Clauses  Consolidation  Act,  what 

authorized,  664. 
Value  of,  when  recoverable  by  purchaser,  on  conveyance  being 
set  aside  for  fraud,  &c.,  802. 
what   allowed  on    purchaser  being  evicted  by  a  prior 

claimant,  911,  and  see  757. 
whether  recoverable  under  covenants  for  title,  793,  798. 
made  prior  to   completion  of  contract,  whether  re- 
coverable by  purchaser,  950. 
Of  charity  property,  when  allowed  for,  757,  n. 
IMPROVIDENT. 

Contract  by  agent,  not  enforced,  1048. 
INADEQUACY. 

Of  consideration,  when  a  ground  for  a  reconveyance,  747  et  scq. 
On  sales  of  reversions,  former  rule  respecting,  749,  1080. 
Onus  of  disproving,  was  on  purchaser,  749. 

except  where  vendor  fixed  the  price,  ib. 
And  the  rule  applied  equally  in  case  of  a  mortgage,  749,  750. 

and  notwithstanding  perfect  hona  fides,  750. 
But  applied  more  sparingly  where  price  depended  on  incalculable 

contingencies,  750. 
General  remarks  respecting  the  doctrine,  755. 
Recent  statute  respecting,  on  sale  of  a  reversion,  756,  1080. 
How  determined,  754. 
When  a  defence  in  Equity,  lOSO  et  seq. 
Of  damages  at  Law,  the  principle  on  which  specific  performance 

is  decreed,  985. 
Its  effect  on  costs,  1127. 
INCAPACITY. 

To  sell  or  purchase,  Ch.  I. 

To  convey,  a  breach  of  covenant  for  i-ight  to  convey,  781. 
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INCAPACITY— {contiyi^ced). 

Of  defendants  to  contract,  a  defence  in  Law,  969,  and  in  Equity, 
1043. 

Of  plaintiff,  whether  a  defence  in  Equity,  1044. 
INCAPACITATED  OWNERS.     ,Stc  Statutory  Owners. 

Compulsory  purchase  from,  not  a  conversion,  259. 

INCIDENTS. 

AH  legal,  presumal)ly  accompany  estate,  115. 

INCLOSED  LANDS. 

Conditions  usually  requisite  on  sale  of,  164. 

Title  to,  286—288. 
INCLOSURE  ACT. 

Sales  under,  15. 

Of  land  allotted  under,  what  title  should  be  shown,  286. 

Commissioners  under,  validity  of  appointment  of,  presumed,  .326. 
and  valuers   under,   cannot   purchase    laud    in 
parish,  33. 

Provisions  of,  where  land  is  sold  before  allotment  is  made,  116. 

Conditions  as  to  award  under,  164. 

Provisions  of,  as  to  evidence  of  compliance  with,  287,  288. 

Award  under,  how  proved,  310. 

Title  under,  confirmed  in  certain  cases,  852. 

INCOME. 

Guaranteed  by  vendor,  102. 
Misstatement  as  to,  139. 

INCOME  TAX. 

Not  deducted  from  interest  paid  into  court,  1207. 
Aliter  in  private  sales,  644. 
INCOMPETENT. 

Person,  bidding  by,  at  sale  by  Court,  1199. 

INCONSISTENT. 

Descriptions  of  parcels,  not  within  common  condition  respecting 
identity,  154. 
INCORPOREAL. 

Hereditaments,  covenants  run  with,  780. 

whether  within  V.  &  P.  Act,  1874,  295. 
INCREASE. 

Of  rent,  agreement  for,  must  be  in  writing,  204. 

Of  purchase-money,  627  et  scq.,  644. 

In  value  of  estate,  purchaser  rescinding  contract,  cannot  claim 
for,  949. 
INCUMBRANCES. 

On  client's  estate,  counsel  cannot  buy  at  a  profit,  35. 

Effect  of,  on  power  of  tenant  for  life  to  consent  to  sale,  76. 

Vendor  must  disclose,  if  not  a])])arent  on  the  deeds,  94. 

Inquiry  respecting  what,  should  be  made,  98,  451  et  scq. 

Permanent,  should  be  noticed  in  particulars,  116. 
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INCUMBRANCES— (co7i<i«ife(?). 

Condition,  as  to  iiideumity  acjainst,  157. 

Notice  of,  to  purckascr,  Lefore  conveyance,  binds,  247. 

befoi'c  payment  of  the  wliole  of  \iU  pur- 
cliase-money,  binds,  when,  821. 
Whether  imperfections  of  title,  or  matters  of  conveyance,  281 — 

284. 
Equitable,  satisfied,  whether  to  be  abstracted,  299 — 302. 
whether  to  be  registered  in  local  registry,  G79. 
Subsisting,  should  be  abstracted,  303. 
And  trusts  for  payment,  difference  between,  381. 
On  land,  right  to  recover  wlien  barred,  393  et  scq. 
As  to  searches  for,  and  inquiries  respecting,  generally,  Ch.  XI. 
Inquiry  as  to,  proper  form  of,  450. 

must  be  answered,  ib. 
Whether  incumbrancer  bound  to   disclose,   to  intending  pur- 
chaser, 450. 
Enters  into  what  covenants,  552. 
Fiduciary  vendors  covenant  against,  85,  550, 
As  to  the  discharge  of,  on  completion,  Ch.  XIII.  s.  2. 
Vendor  liable  for,  until  couA'eyance  executed,  591. 
Should  be  discharged  before  conveyance,  or  security  for  their 

discharge  given,  592. 
Dischai'ge  of,  under  Lands  Clauses  Consolidation  Act,  595,  710. 
Costs  of  discharging,  who  pays,  721,  722. 
Purchaser,  when  liable  to  see  to,  613. 
Whether  they  can  be  paid  into  Court  under  Trustees  Relief 

Act,  661. 
Vendor,  whether  bound  to  get  in,  by  separate  deed,  501,  722. 
How  to  be  got  in,  on  sale  in  lots,  505. 
How  to  be  kept  on  foot,  505. 
Purchaser,  keeping  on  foot,  must  pay  expenses,  504,  722. 

buying  up,  BOG. 
As  to  application  of  purchase-money,  in  discharge  of,  613  ct  scq. 
What  may  be  discharged  out  of  purchase-money  paid  into  Court 

under  the  Lauds  Clauses  Consolidation  Act,  6G3. 
Refusal  to  remove,  a  breach  of  covenant  for  further  assurance, 

788. 
Right  of  purchaser  to  pay  off,  after  conveyance,  out  of  unpaid 

purchase-money,  Ch.  XIV.  s.  7,  824,  825. 
Future  purchaser  pays  interest  on  money  retained  to  meet,  61 1. 
Equitable,  should  be  registered  in  County  Register,  679. 
Legal  estate,  when  a  protection  against,  Ch.  XV.  s.  I. 
Concealed,  thrown  wholly  on  puisne  equitable  purcluiser,  839. 

of  stranger,  when  relieved  against,  811. 
In  favour  of  charities,  rule  as  to  notice,  839,  904. 
What  is  notice  of,  Ch.  XV.  s.  5,  and  *vt;  843. 
What  is  constructive  notice  of,  8G0— 863. 
Contribution  to,  913— 91G. 
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INCUMBRANCES— (coMiMiMCfZ). 
Cousolidatiou  of,  915,  916. 
Merger  of,  941,  u,  and  sec  918. 
Expenses  of  searches  for,  when  recoveraLle,  949. 
Affecting  enjoyment  of  estate,  a  defence  in  Equity,  1075. 
When  not  available  as  a  defence,  1060. 

Discharge  of,  affecting  registered  laud,  under  recent  Act,  1159. 
Application  of  money  in  discharge  of,  on  sale  by  Court,  1207, 
1213  et  seq. 
under  Settled  Estates  Act,  1178. 
INCUiMBEAXCER,      See  Claim,   Expenditure,   Incumbrances, 
Mortgagee,  Notice,  Priority. 
Whether    bound  to   disclose   incumbrance   to   intending  pur- 
chaser, 450. 
Releasing,  covenant  by,  552. 
May  impliedly  agree  to  concur  in  sale,  582. 
And  may  be  liable  in  Equity  for  encouraging  purchase,  841. 
Prior,  seeking  aid  of  the  Court,  must  be  prompt,  838. 
Equitable,  when  protected  against  subsequent  judgment  cre- 
ditor, 850,  851. 
iHe^ic,  whether  let  in  by  purchase  of  equity  of  redemption  from 
mortgagor  by  first  mortgagee,  917. 

not  defeated  by  purchase  by    mortgagor    from    first 
mortgagee,  919. 

INDEMNITY. 

Against  charges,  &c.,  conditions  as  to,  157. 

its  effect,  ib. 
should  be  stipulated  for  in  private  contract,  206. 

Nature  of,  if  offered,  should  be  stated,  ib. 

Mutual,  condition  for,  on  sale  of  leasehold  estate  in  lots,  171. 

Lessee,  entitled  to,  from  purchaser  of  term,  272,  557. 

By  mortgagee,  against  loss  of  deeds,  413. 

Covenant  for,  against  rent-charges,  553. 

Bonds  of,  how  construed,  ih, 

Purchaser  must  enter  into  covenants  for,  when,  557. 

Vendor  when  entitled  to,  against  liability  to   produce   deeds, 
561,  675. 

Executor  of  lessee,  entitled  to,  on  sale  by  Court,  1218. 

Successive  assignees  of  lease  liable  to  give  what,  811,  n. 

Covenant  for,  does  not  run  with  land,  semble,  766,  n. 

Vendor's    right  to,    its   effect   on  pui-chaser's   right   to   avoid 
leases,  &c.,  884. 

Neither  to  be  given  nor  taken  compulsorily,  unless  by  agree- 
ment, 157,  1070. 

Agreement  to  give,  enforced,  157,  811. 

Covenant  for,  insufiicient,  in  case  of  annual  charges,  553, 
INDIA. 

Land  in,  how  conveyed,  528. 

Assurances  of  land  in,  must  be  registered,  686. 
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INDICTMENT. 

Lies  against  graiUor  and  grantee  in  frau.lulent  deed,  910. 
INDORSE.MENT. 

Ou  deed,  should  be  examined,  415. 

Of  receipt  on  conveyance,  not  conclusive  evidence  of  payment, 

when,  656. 
Of  notice  of  conveyance,  on  leading  title  deed  retained  by  ven- 
dor, 692. 
On  deed,  that  it  i.s  a  duplicate,  788. 

INDORSED  RECEIPT. 

Unusual  position  of,  sliould  be  cx])l:iined,  415,  808. 

Not  conclusive  as  to  payment,  in  Equity,  650,  730,  n,  874. 
INFANT. 

How  far  incapable  to  sell  or  purchase,  2,  3,  4,  5,  25—27. 

Election  of,  after  majority,  25. 

Confirmation  by,  20. 

Estates  of,  whether  Court  can  sell,  2,  1187,  1191,  1192. 
in  cases  of  reversionary  interests,  2,  n. 
in  cases  of  partition,  2,  1187. 

Sale  by,  under  custom  of  gavelkind,  3. 

Fraud  by,  relieved  against,  3,  27. 

Notice  of  sale  served  on,  is  valid,  72. 

Facilitating  fraud  by  vendor,  450,  841. 

Cestuis  que  trust,  trustees  for,  can  give  discharges,  when,  597. 

Trustees  and  mortgagees,  conveyance  by,  584  ei  se^.,  1120,  1221. 
Costs  of  obtaining,  708  et  seq. 

May  be  declared  trustee,  under  the  Trustee  Acts,  589. 

Incumbrancer,  encouraging  purchase  or  expenditure,  450,  841. 

Estate  of,  person  buying,  may  be  treated  as  bailiff,  913. 

Made  a  co-plaintiff  in  respect  of  adverse  or  inconsistent  right, 
no  decree,  1000. 

Cannot  enforce  specific  performance,  but  other  party  cannot 
rescind  contract,  1044. 

Devise  to,  after  contract,  its  effect  on  costs,  1128. 

Conveyance  of  estate  of,  Judge  must  settle,  1118,  1218. 

Concurrence  of,  how  obtained  under  Settled  Estates  Acts,  1181. 

May  be  ordered  to  convey,  1220. 

Refusing,  attachment  may  issue  against,  ib. 
INFANTS'  RELIEF  ACT,  1874. 

Whether  it  applies  to  contracts  for  sale  or  purchase  of  real 
estate,  5. 
INFANTS'  SETTLEMENT  ACT. 

Infant  may  make  a  valid  settlement  under,  3. 

INFERENCE. 

Instrument  produced  merely  to  negative,  need  not  be  abstracted, 

298. 
Of  Law,  whether  bill  need  state,  1013. 
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INFLUENCE. 

Uudue,  sale  set  aside  on  ground  of,  20. 

purchases  set  aside  on  ground  of,  31. 

by  mortgagee  purcliasing  from  mortgngor,  3G. 

by  solicitor,  39,  40. 
Exercised  by  third  person,  purchaser  not  responsible  for,  744. 

INFORMATION. 

Personal,  when  a  defence  in  Equity,  111. 

Whether  purchaser  precluded  from  evidence  may  require,  163. 

Inhabitants  of  a  place,  cannot  buy,  eo  nomine,  21. 

Liability  of  trustee  for  giving  wrong,  451. 

INHERITANCE; 

Fiduciary  vendors  must  sell  timber,  &c.,  along  with,  G8,  and 
see  1183. 

All  that  forms  part  of,  belongs  to  purchaser  from  date  of  con- 
tract, 247. 

Act,  statutory  presumption  as  to  stock  of  descent  under,  336. 

Owner  of  any  portion  of,  can  sue  on  covenants  for  title,  779. 
first  estate  of,  when  to  be  a  party  to  suit,  1009. 

INITIALS. 

Signature  of  agreement  by,  sufficient,  232. 

INJUNCTION. 

Against  sale  by  fiduciary  vendors  rare,  86. 
Granted  against  waste  by  purchaser  in  possession  before  com- 
pletion, 251,  1094. 
Formerly  against  exercise  by  vendor  of  his  legal  rights,  1094. 
Or  against  process  for  rent  by  landlord  vendor,  252. 
Not  against  mortgagee  contracting  to  sell  estate  and  suing  for 

mortgage  debt,  271. 
Against  judgment  creditor,  461. 
Against  payment  of  purchase-money  to  vendoi',  623. 
Against  breach  of  covenant,  767. 

grounds  for  interference  of  Equity 

by,  767. 
but  the  jurisdiction  now  abolished, 
973,  1093. 
Damages  in  lieu  of,  or  in  addition  to,  when  now  awarded,  770 

et  scq. 
Against  action  for  deposit,  when,  950,  973,  1093. 
Against  action  for  want  of  title,  not  dissolved,  pending  reference 

on  title,  973. 
Against  Railway  Company,  444,  1092. 

INJURY. 

To  property,  through  prior  act  of  vendor,  remedy  for,  822. 

IN  LOCO  PARENTIS. 

Purchase  by  one  standing,  an  advancement,  932. 
What  constitutes  the  relation,  ib.  n. 
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INQUIEY. 

Should  be  made  of  supposed  claimants  on  ostAte,  9S,  4  JO. 

of  tenants,  451. 
Of  trustees  of  real  estate  confers  no  priurity,  J)!),  4.')1. 
As  to  the  existence  of  undisclosed  easemcnta,  &c.,  4.MI. 

restrictive  covenants,  ib. 
As  to  title  deeds,  453,  (J77,  Ch.  XV.  s.  5,  84.'5. 
Should  be  formal,  9!). 

By  purchaser,  vendor  bound  to  answer  what,  148. 
By  purchaser,  vendor  not  bound  to  answer  wiiat,  329. 
Of  vendor's  solicitors,  supposed  incumbrancers,  &c.,  449. 
rurchascr  fraudulently  abstaining  from,  case  of,  8G1 — 86.3. 

negligently  abstaining,  &c.,  8G8  et  scq.,  877,  10."^.'., 
1071,  1077. 
For  title  deeds,  omission  to  make,  its  effect,  Ch.  XV.  r.  5. 
What  directed,  on  a  reference  as  to  title,  ll)98. 

INROLLED  DEEDS. 

Secondary  evidence  whether  admissible  in  proof  of,  142. 
When  search  should  be  made  for,  499. 
Purchaser,  Avhether  entitled  to  copies  of,  G77. 

not  entitled  to  covenant  for  production  of,  .'554. 

INROLMENT. 

Of    award   under  inclosure   act,  want   of,   how   remedied   by 

statute,  164. 
Of  conveyance  to  a  charily,  673,  685,  687. 

INSANITY.    See  Lunatic. 
Evidence  of,  6,  28. 

Covenant   for   further   assurance  not   broken  by  inability  to 
convey  on  the  ground  of,  787. 
INSCRIPTIONS. 

When  evidence  of  pedigree,  348. 

Whether  an  acknowledgment  of  title,  under  Statute  of  Limita- 
tions, 386. 

INSOLVENCY. 

Of  auctioneer,  loss  by,  falls  on  vendor,  181,  194. 

Of  principal,  agent  need  not  disclose,  187. 

Of  party  to  contract,  does  not  avoid  it,  253. 

Proceedings  in,  how  proved,  317. 

Court  of,  when  to  be  searched,  455,  498. 

Of  purchaser,  a  ground  for  appointing  a  receiver,  1092. 

Of  vendor,  purchaser  when  protected  against,  845,  84!),  851. 

Notice  of,  what  sufhcient,  860,  871. 

INSOLVENT. 

How  far  incapable  to  sell  or  buy,  14,  29. 
Judgments  against,  law  respecting,  30. 
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INSOLVENT— (fo?iiiH?<e(Z). 

Assignees  of,  when  they  must  sell,  54. 

how  they  shouM  sell,  C'h.  II.  s.  2. 

might  sell  below  price  fixed  by  creditors,  80. 

might  sell  leaseholds  when,  and  as  they  pleased, 

54,  67. 
appointment  of,  to  be  registered,  when,  847. 
Purchaser,  assignees  of,  disclaiming,  estate  decreed  to  vendor, 

1003. 
Described  as  ''  a  man  of  large  property,"  by  vendor,  101. 

INSPECTION. 

Of  prior  deeds  by  purchaser,  where  marketable  title  shown, 

95,  and  see  152. 
Of  property  by  purchaser,  its  eftect  on  misdescription,  137. 
Of  lease,  should  be  allowed  to  purchaser,  117. 
Of  abstract,  prior  to  sale,  153. 
Of  will,  when  may  be  required  by  purchaser,  322. 
Of  title  deeds,  Ch.  IX.  s.  1. 

may    be    enforced    by    Statute,    414,    and    see 
Ch.  XVII.  s.  5. 

INSTALMENTS. 

Purchase-money  payable  by — purchaser  when  entitled  to  pos- 
session, 633. 
payable  by,  and  secured   by  bond,    does   not 
exclude  vendor's  lien,  738. 

INSTEUCTIONS. 

Private,  to  agent,  effect  of,  183. 

Agent  exceeding,  principal  not  bound,  183,  184. 

Writing  sent  as,  may  amount  to  agreement,  231. 

INSUEANCE. 

Against  fire,  vendor  need  not  keep  \\\),  249. 

purchaser  should  require  policies  to  be  included 
in  contract,  206. 
"Who  entitled  to,  812. 
Covenants  for,  in  lease,  170. 

breach  of,  now  remedied  by  statute,  170. 
Title  depending  on  sufficiency  of,  1139. 

Life — policy  of  ;  purchaser  must  inform  vendor  of  death  of  the 
insured,  107. 

INTENTION. 

Of  author  of  trust,  test  of  trustee's  power  to  give  receipts,  596 

et  seq. 
Of  vendor,  as  to  lien  for  purchase-money,  may  be  shown,  738. 
Evidence  of,  cannot  at  Law  cut  down  general  words,  745. 
Of  parties  to  covenants,  is  to  be  collected  from  entire  deed,  791. 
Contrary,  what  is  proof  of,  within  Locke  King's  Act,  819. 
Evidence  of,  when  admissible  at  Law,  in  aid  of  agreement,  964. 
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IXTERKST.     ,SVc  AccouNT.s. 

Oil  surplus  sale  monies,  iuoil>,'a;,'fO  wlioii  liul.le  to,  sO. 

On  purchase- money,  condition  i-cspocliiif,',  127,  OM  r(  m-q. 

may   bo   rosiTvcd  according  to  ascomling 
scaIc,  127,  129,  (11:3. 

As  to  ]iayment  of,  (ii'7  et  ii<(j.,  Ni8. 

On  iiKJittjage  ckbt,  what  recuvcrable,  :3!)!). 

On  purchasc-monoy,  what  recoverable,  029. 

Miscalculated,  vendor  cannot  claim  after  conveyance,  7M. 

On  doposit,  not  recoverable  from  auctioneer,  1h»,  nil. 

Payable  at  what  rate,  at  Law  and  in  K«piity,  (127. 

WiiL'tlier  (.onipuund,  can  br  daiimil,  //<.,  n. 

Payable  from  what  dale,  027  U  xuj. 

"Where  no  tinu'  tixcd  for  completion,  029. 

How  may  be  enforced  by  vendor,  G3<). 

Where  the  estate  purchased  is  a  reversion,  G:i(>,  G31. 

On  purchase-money  may  be  set-ofl'  against  moitgnge  debt,  on 
l)urcha.se  by  mortga(,'eo,  (J.H. 

On  valuation  oltimljer,  payable  from  what  dale,  031  et  *<<i. 

Purchaser  evicted  can  recover,  when,  792,  797. 

Purchaser  can  recover,  at  Law,  on  breach  of  contract,  949. 

on  purchase-money  refunded  in  abatement,  G55,  1117. 

Purchaser  iilluwed  what,  on  .sale  of  reversionary  interest  being 
set  aside,  707. 
on   conveyance    being    rescinded    for 
fraud,  &.C.,  803. 

Whetlier  allowed  on  money  refunded  on  appeal,  1121,  1137. 

Not  on  application  under  Lands  Clauses  Consolidation  Act,  G13, 
G73. 

After  usurious  rate,  may  l>e  reduced,  707. 

On  money  charged  on  land,  fur  what  time  recoverable,  39S. 

First  purchaser  allowed,  if  liiddings  opened,  12(>1. 

When  allowed  to  person  opening  biddings  and  outltitl,  12o5. 

Paid  into  Court  must  be  clear  of  income  tax,  1207. 

A  liter  on  private  sales,  G44. 

Of  vendor  in  property,  purchaser  must  disclose  facts  increasing 
107. 

Of  vendor  and  purchaser,  and  tlicir  representatives,  under  con- 
tract, Ch.  VIL 

Eeversionary,  of  married  woruan,  acknowledged  deed   pansts 
what,  577. 

In  estate,  conveying  party  mistaking,  has  no  reme<ly,  742  d  t^q. 

Subsequently  acquired,  jturchaser  may  call  for,  son,  1072. 

when  bound  by  contract  for  sale,  1003. 

Partial,  when  vendor  bound  to  cnnvey,  1(»G8. 

Contracted  for,  title  not  shown  to,  a  tkfence,  1('72,  k»73. 

INTERLINEATIONS. 

Presumption  as  to.  in  deeds  ainl  will-.  41<i. 

VOL.  II.  C  C  C 
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INTERLINEATIONS— (co/ifmKefO- 

III  affidavit  verifying  certificate  of  acknowledgment  by  married 
womeu,  their  effect,  573,  n. 

INTERPLEADER. 

Order  for,  auctioneer  may  obtain,  in  respect  of  deposit,  179,  and 
see  ib.,  n. 
INTERPRETATION. 

Of  agreement,  evidence  of,  admissible  at  Law,  963. 

INTERRUPTION. 

Under  Prescription  Act,  what  amounts  to,  375,  37G. 

Intestac;y. 

And  death  of  vendor  lieforc  conveyance,  rights  of  heir,  Cli.  Vll. 

s.  5. 
And  death   of  purchaser  before   conveyance,   rights   of   heir, 

Ch.  VII.  s.  6. 

right  of  vendor  to  estate  and 

paid  purchase-money,  252. 

What  evidence  of,  can  be  required,  if  title  commences  with 

conveyance  by  heir  at  law,  329. 
Or  in  other  cases,  330,  331. 
Proof  of,  how  far  vendor  1  jound  to  furnish,  332. 
How  proved,  335. 
If  doubtful.  Statute  of  Limitations  not  to  be  relied  on,  401. 

INTOXICATION. 

Of  party  to  contract,  its  effect,  1043. 
INVALIDITY. 

Of  contract,  a  ground  of  defence  to  action  for  breach,  9G9. 

INVESTIGATION. 

Of  title,  should  be  expressly  precluded,  if  so  intended,  152. 

on  sales  by  Court,  Ch.  XXL  s.  4. 
Purchaser  neglecting,  has  constructive  notice  of  defects,  8G4,  8G8. 
Costs  of,  when  recoverable  at  Law,  949. 
INVESTMENT.     See  ArrRorpjATiox,  Purchase-Money. 

Of  purchase-money,  fiduciary  purchaser,  whether  bound  by,  if 
sale  set  aside,  47. 
by  fiduciary  purchasers,  87. 
What  authorised,  for  fiduciary  purchasers,  88. 
Of  purchase-money,  who  bears  loss  on,  655. 
Of  deposit,  condition  for,  when  expedient,  125. 

or  purchase-money,  when  binding  on  juirchascr,  192, 
655. 
Of  purchase-money,  and  declaration  of  trust,  discharge  purchaser, 
598. 
on  sale  under  power  of  attorney,  G61. 
paid  by  Railway  Companies,  &c.,  G63  et  scq., 
GGS. 
costs  of,  711  et  scq. 
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Of  puirliaso-iuoncy,  wliat  is  a  pcnnnnent,  nml  wliat  a  toinpo- 
rary,  7 1 1. 
on  Fall'  uiuler  Settled  Kst^vtos  Act,  1178. 
By  trustees  in  ^'Cncral,  Cli.  II.  a.  5. 
Power  of  varying,  wlietlier  i(  implies  a  jiowcr  to  jjive  receipts, 

semble,  GIO, 
By   father  of  his   own    money  aloni,'  villi   siltleil   fuml.s  an 

advancement,  *,):](;. 
Of  ])urcliase-nioneyou  sale  by  CoiiH,  purchaser  when  hound  hv, 
1207,  1210. 
T.  O.  U. 

Auctioneer  taking  for  deposit,  178, 

For  purcha.se-niouey,  vendor  may  .tino  on,  althongli  conveyance 

acknowledge  p.aynient,  7lo. 
Want  of  title  a  defence  to  action  <>n,  945. 
IRREGULARITY. 

lu  proceedings,  purchaser  from  Court,  whether  alTectcd  hy,  1223. 
IRRIGATION. 

Right  to  use  water  for,  304. 

By  trustees,  under  Improvement  of  Land  Act,  18G4,  88. 
ISSUE. 

Failure  of,  when  presumed,  344. 
Presumption  against  aged  female  having,  34o. 
ISSUE  IN  TAIL. 

Barred,  under  3  &  4  Will.  IV.  o.  27,  to  same  extent  as  tenant  in 

tail,  389. 
Not  boimd  by  agreement  by  tenant  in  tail,  285,  998. 

JOINT-PURCHASERS. 

What  dutj-^  on  conveyance  to,  7(i2. 

Rights,  iSrc,  of,  under  conve^'anee,  Cli.  X\'i.  .«.  1. 

A<lvancing  more  than  due  proportion  of  purchase-money  have 

no  lien  on  the  estate,  920. 
Where  the  conveyance  is  taken  in  the  name  of  one  of  the  joint 

purcha.sers,  tru.st  may  be  jiroved  by  subsequent  acts,  &a,92S, 

929. 
Abaiidonmeut  of  contract,  by  one  of  several,  1085. 
Of  estate  from  Court,  purchase-money  mu-^t  be  paid  entire,  1207. 
JOINT-STOCK  COMPANIES. 

Before  complete  registration,  can  contract  only  sub  mcdo,  214. 
JOINT-TENANT. 

Contract  for  sale  by,  severs  joint-tonaney  in  Ivjuity,  273,  and 

sec  997. 
Possession  by  one,  does  not  save  the  right  of  another,  387. 
Estate  of,  how  affected  by  judgments,  45S,  400. 
Enters  into  what  covenants  for  title,  552, 
At  Law,  when  not  so  in  Equity,  Cli.  XVI.  s.  l. 

ccc  8 
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J  OINT  TE^A^T— {continued). 

Lien  of,  on  estate,  for  expenditure,  &c.,  926. 
Dealing-  with  property  for  purposes  of  trade,  holds  as  tenant  in 
common,  925. 

JOIXT-YENDOKS. 

Any  one  of  several  can,  at  Law,  give  a  discharge  for  purchase- 
money,  660. 
Alitcr  in  Equity,  ib. 

JOINTURE. 

Eelied  on  in  bar  of  dower,  whether  title  to  land  must  be  shown, 

514. 
Release  of,  a  sufticient  consideration  for  settlement,  890. 

JOURNEYS. 

Expenses  of,  condition  as  to,  loG. 

To  examine  deeds,  407. 

To  estate,  allowed  on  opening  biddings,  1204. 

JUDGMENTS. 

Against  insolvents,  30,  454,  u. 
Satisfaction  of,  hov.'  entered  up,  30. 

under  23  &  24  Vict.  c.  115,  4S9. 
Bind  purchaser's  interest  under  contract,  247. 
Against  vendor,  give  a  lien  on  unpaiil  purchase-money,  251, 

592,  850. 
Should  be  abstracted,  303. 

Are  within  3  &  4  Will.  IV.  c.  27,  ss.  40  and  42,  394,  398,  n. 
Entei-ing  up,  what  is,  462,  n. 
Vendor  cannot  be  required  to  search  for,  328. 
As  to  searching  for,  general  law  respecting,  Ch.  XL  s.  2. 
Do  not  affect  purchasers,  &c.,  without  notice,  456,  461. 

unless  search  is  actually  made,  456. 
Under  the  old  law,  what  they  did,  and  what  they  did  not,  affect, 
457,  458. 
docketing  was  necessary,  458. 

except  where  purchaser  had  notice   of 
undocketed  judgment,  459. 
how  affected  by  bankruptcy,  460. 
efl'ect  of,  after  contract,  461. 
Extended  legal  and  equitable  operation  of,  under  1  &  2  Vict.  c. 

110,462,463,473. 
under  23  &  24  Vict, 

c.  38,  464. 
under  27  &  28  Vict, 
c.    112,    ih.,   475 
et  seq.,  1194. 
What  decrees  and  orders  have  the  effect  of,  466  ef  seq. 
What  property  of  the  debtor  they  afl'ect,  under  new  law,  468 

ct  serj. 
Recent  decisions  respecting,  477  d  seq. 
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JUDGMENTS-  {co!.ti,t  »'<Mt). 

Discbaryetl,  if  deb'or  Uiken  m  execution,  482. 

I'Ut  not  by  release  of  i»art  of  the  lauJ  diargeJ,  483. 
How  alTecteil  by  n.-tice  of  prior  chai^      i  </. 

UbtiiineJ  in  one  part  of  the  I'uited  Iv  .  how  enforceable 

in  other  parts.  4-^9. 
Wluit  searches  should  be  made  for,  490. 

■when  in  thenameaof  prior  owners,  49 1 
GeuenJ  remarks  on  the  pn.-sent  state  of  the  law  of,  491. 
Suj^'gestion?  for  its  improvement,  492. 
Creditors  by,  when  to  concur  in  convi}-auce,  .'>10. 

not  purchasers  wilhiu  27  Eliz.  s.  4,  >vS9. 

buyinn  part  of  the  lauds  extended,  discharge  the 

judgment,  919. 
specitic  performance  enforced  against,  996. 
Ilow  affect^  by  purchase  of  part  of  debtor's  land,  919. 

by  bankruj'tcy,  4?2. 
Agaiast  purcluvser,  A-eudor's  lien  is  a  protection  against,  73(\ 

731. 
Kefusal  to  remove,  a  breach  of  covenant  for  further  assurance, 

7S8. 
Are  subject  to  prior  equities,  SoO. 
Unregistered,  notice  of,  must  l>e  actual.  SoT. 
Kegistered,  are  notice  only  if   purchaser  s^arvh  register,  406, 

863,  871. 
Order  in  suit  for  payment  by  purchaser,  a  jutlgmeut  ikbt.  1118. 

JUDICATURE  ACT,  1873. 

Its  effect  on  equitable  rule  against  forfeiture  of  dtiosk,  193. 
Power  of  compelling  production  under,  969. 
Equitable  jurisdiction  to  restrain  action  abolishetl,  973. 
Assimilates  ride  as  to  time  being  of  the  essence  of  the  contract, 

975. 
Equitable  defeuctrs  how  may  be  raise<l  under,  977. 
TriiU  of  questions  or  issues  of  fact  under,  9ix>. 
Action  under,  trustees  represent  wsTku  qu<  trast  in,  lOlO. 
Statement  of  complaint  under,  1012,  and  *r«r  l<>i:>. 
Questions  of  Liw  or  fiict,  how  may  be  referred  under,  1  lol. 

JURISDICTION.  • 

Laud  out  of,  ngi-eement  relating  io,  enforciil,  9S7. 
Trustees,  &c.,  out  of,  conveyance  from.     .S«  Cojo'ETASCE. 
Court  exceeding,  purchaser  from,  not  pi-otected,  1223. 

KEYS. 

Of  hou>e,  acceptimce  of,  equivalent  to  possession,  430. 
arc  fixtures,  53">. 
LACHES.    .St>  Delay. 

LAKE. 

Joint  owner  of,  alienation  by,  273. 
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LANDS  CLAUSES  CONSOLIDATION  ACT,  1845. 

Enables  incapacitated  owners  to  convey,  14. 

Subject  to  what  restriction  as  to  time  for  compulsory  purcliases, 
56. 

As  to  sales  under,  by  trustees,  and  other  fiduciary  vendors,  SI. 

Costs  of  reinvestment  on  sale  by  trustees,  81. 

Or  by  municipal  corporations,  82. 

Notice  under,  when  and  how  far  an  agreement  for  purchase,  57, 
209  et  seq.,  978,  993. 

Must  be  acted  on  within  reasonable  time,  214. 

Effect  of  counter  notice  under,  by  land  owner,  211. 

What  is  a  "  house"  within,  212. 

What  is  a  "manufactory  "  within,  213. 

Company,  on  sales  under,  pays  for  abstract,  280. 

Entry  and  possession,  under,  by  Eailway  Company,  before  com- 
pletion, 442  et  scq.,  978. 

Surveyor  under,  how  appointed,  443. 

Payment  into  Court  of  deposit  luider,  443  et  scq. 

where  land  is  in  mortgage,  444. 
where  claimed  under  an  adverse 
title,  445. 

Penalties  under,  for  unlawful  entry,  445. 

Compulsory  powers  under,  within  what  time  to  be  exercised,  ih., 
977  et  scq. 

The  word  "grant"  operates  us  an  implied  covenant  iu  convey- 
ance under,  563. 

Conveyance  under,  by  promoters  of  undertaking  to  thenjselves, 
581. 

Conveyance  under,  statutory  forms  of,  504. 

Discharge  of  incumbrances  under,  595,  663. 

Purchase  of  other  lands  under,  663. 

Expenditure  in  improvements  under,  what  authorised,  664,  665. 

Amount  of  purchase-money,  how  ascertained  under,  81,  625. 

Eeecipt  of  two  directors  a  sufncieut  discharge  on  sale  of  super- 
fluous lands  under,  623. 

Purchase-money,  how  ascertained  under,  625. 

Payment  and  investment  of  purchase-moneys  under,  663  et  seq. 

General  jn-actice  respecting,  667  et  seq. 

Assurance  of  land  under,  whether  to  be  registered,  681. 

Assurance  of  copyholds  taken  under,  to  be  entered  on  Court 
Eolls,  692. 

Payment  of  costs  under,  711  ei  seq. 

of  interest  on  uninvested  purchase-money  under,  644. 

Vendor's  lieu  on  monies  deposited  under,  741. 

Vendor's  right  of  pi'e-emption  of  superfluous  lauds,  761  ct  seq. 

Omitted  interests,  provides  for  their  .subsequent  purchase,  916, 

917. 
Wliat  is  "  wilful  refusal"  to  convey  within,  717 

What  is  "adverse  litigation"  within,  717. 
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LANDS  CLAUSES  COXSUI.IDATION  ACT—(cu>aintuJ). 

Pelitiou  uuder,  ou  wliuiii   to  be  servod,  :ui<l  wlio  j^iyn  coiU  of, 

718  c<  seq. 
Remedy  l»y  luaudaiuus  under,  <  'li.  XVII.  s.  ;»,  .•iii,l  fx  'J'Ji,  Si'Jj. 

LAND.      Sue  CftVKNANT. 

A<,'rfeiiiciit  to  sell,  includes  vemlor's  entire  iiitereat,  1 II. 
lutenuised,  ordillVront  teiuuv,  sliould  he  distiii^^iiiahed,  I.'jI. 
Includes  what,  under  3  and  4  AVill.  IV.  c.  27,  37<j,  3U4. 
uuder  8&!)  Vict.  c.  112,  2M). 
uuder  the  13  &  14  Vict.  c.  GO,  nsl,  u. 
un<ler  the  27  &  2m  Vict.  c.  112,  477. 
under  30  il'  31  Vict.  c.  4H,  113,  n. 
under  the  37  &  38  Vict.  c.  78,  143. 
Loss  of,  not  certiiinly  conii)cusated  for  in  dania^'cs,  '.)h7  el  s.ij. 
"  For  building  purposes,"  what  i.s,  under  Linda  Clauses  CuUHuli< 

dation  Act,  7U3. 
Accidentally  oniitt*.Hirroni  the  conveyance,  luay  be  claimed  l>y 
purchaser,  731). 
LAND  DRAINAGE  ACTS,  15,  u. 
LANDLORD. 

Agreement  by,  with  tenant,  what  niu.st  be  in  wrilin;.',  :ioi. 

for  s.de  of  land  to  tenant,  its  ellect,  2o2. 
Purchase  by,  effect  of,  81."). 
LANDOWNER. 

Notice  by,  to  company,  when  au  agreement,  .07,  210  ct  xtq, 
must  be  acted  on  within  a  reasonable  tinje,  215. 
His  remedy  in  case  of  delay,  215,  n. 
Effect  of  counter  notice  by,  211,  212. 

how  lost,  212. 
Petition  of,  for  investment  of  purchase-money  when  it  does  not 

supply  want  of  written  contract,  21fi. 
Rights  of,  as  to  deposit   made  by  company  before  entry,   1  l;j 

ct  scq. 
Refusing  to  convey  to  company,  415,  .-iiul  stc  717. 
Has  no  lien  for  cost  of  arbitration,  417. 
Selling  to  company,  entei-s  into  wh.at  covenants,  517. 
In  possession,  right  of,  to  money  paid  into  Court,  GGC,  GG7. 
Not  entitled  to  interest  on  i)urchase-moniy  paid  into  Court,  G75 
L^VND  REGISTRY  ACT. 

Title  uuder,  how  abstracted,  305,  300. 

Assurance  of  laud  under,  need  not  l)e  registered  in  local  registry, 

681,  1149. 
General  provisions  of,  1142  d  seq. 
Causes  of  its  failure,  1150. 
Report  of  Commissioners  respecting,  115". 

LAND-TAX. 

Misdescription  as  to,  lis. 

la  presumptively  a  charge  on  property,  352,  107.'',  n. 
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L  AN  U-TAX— (c-r/i^;',n'«/). 
Merger  of,  352,  n. 
EeJemptiou  of,  how  sliowu,  352. 

should  he  showu  ou  ahstract,  where   estate   hi 

sohl  free  from,  283. 
acts  for,  .^ale  under,  15,  352. 
In  ca.ses  of  allotments,  see  Doelim  v.  T)  ooc/.  Turn.  &  E.  334. 
Fee  fixrm  rent,  in  nature  of,  how  disentailed,  690. 
Certain  defects  in  title  to,  removed  l>y  statute,  851. 
Apportionment  of,  on  severance  of  estate,  91G. 
Of  wife,  jwwer  of  husband  over,  1002. 
LAND  TRANSFER  ACT,  1875. 
General  provisions  of,  1151  et  scq. 

Repeal  of  sect.  5  of  V.  &  P.  Act,  1874,  and  re-enactment  with 
amendments,  1162. 

but  not  to  apply  to  registered  land,  1 162. 
District  Eegistiies  may  be  formed  under,  1170. 
Repeal  of  7th  section  of  V.  &  P.  Act,  1874,  1170. 
LARGEST 

Lot,  what  is,  144,  and  m  674. 
LATENT 

Di-ffcts,  what  are,  92. 

must  be  disclosed  by  vendor,  93. 
Ambiguity  in  agreement,  evidence  to  remove,  964. 
LAW. 

Proceedings  at,  how  proved,  316. 

Time  when  essential  at,  417. 

And  Equity,  plaintiff  must  elect  between,  when,  730,  972. 

Remedies  at,  for  breach  of  contract,  Ch.  XYII. 

Results  of,  whether  to  be  stated  in  bill,  1013. 

Inability  to  recover,  damages  at,  whether  a  defence  in  Equity, 

1061. 
Case  not  sent  to,  without  purcliaser's  consent,  1099. 
cost  of,  1136. 

practice  of  sending  to,  now  abolished,  1100. 
Questions  of,  Court  more  readily  decides  against  ijurchaser  than 

questions  of  construction,  1102 
Titles  held  good,  bad,  or  doubtful,  on  questions  of,  1137  t^  srq. 
LEASE. 

Premium  obtained  fraudulently  by  infant  fen-,  returned,  4. 

To  aliens,  past  and  present  Law  respecting,  22,  23. 

Infant  repudiating,  and  having  enjoyed  part  of  term,  cannot 

recover  premium  for,  27. 
Putting  u]>  of,  to  sale  by  assignees,  83,  272,  273. 
Notice  of,  whether  notice  of  all  its  contents,  95,  96,  and  see  168. 
Covenants,  &c.,  in,  need  not  be  mentioned  on  sale  of,  117. 
how  should  be  noticed,  168. 
what  are  usual,  ib. 
vliat  run  witli  the  land,  766,  n. 
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LEASV:—{conl!nur,r). 

But  Ihei-c  mast  bo  no  luisrepicscnUiticui,  ac,  .»•;,  1 1;»,  i-.>. 

Removal  of  l)uildinr,'a,  wln-u  to  be  statotl  on  aiilc  of,  12(). 

]\Iis(U'scrii)tions  rcsiiectinj,',  wlit-u  faUil,  ll'J,  lijo. 

]\efereuco  lo,  on  sale,  117,  11!>. 

AVlicrc  underlease  is  sol.l  as  a,  120,  1;JS,  1  J(i. 

Opportunity  uf  examinlug,  sliould  bo  allowed  to  purcluwer,  117, 

877. 
Conditions  usually  requisite,  on  sale  of,  1(!7 — 171. 
What  to  be  by  deed,  ike,  1!)S. 

What  agreements  respecting,  must  be  in  writing,  ih. 
For  lease,  what  it  shoidd  speeify,  22(>. 

How  affected  by  contract  fur  imrchase  of  revei-sion,  2.J2,  2(j9,  270. 
Renewal  of,  by  vendor,  after  contract,  its  effect,  2.');3. 
Or  by  contract  by  lessor  to  pui-chase  underlease,  272. 
E(|uitablc  assignee  of,  in  possession,  bound  to  indemnify  origin:il 

lessee  against  breaches  of  covenant,  272,  .")."j7,  and  .*".  yll,  n. 
Title  to  be  .shown,  on  .sale  of,  2!»0,  2!n. 

under  the  V.  iS:  V.  Act.  1S7 1, 20o.  2:)1. 
Whether  a  sufficient  root  of  title,  2!)(i. 
Ecclesiastical,  recitals  in,  when  evidence,  314. 
In  writing  its  effect  on  rights  of  reversioner,  under  3  &  1  Will. 

IV.  c.  27,  38S. 
Pre]jai-atiou  of,  when  a  wai\er  of  lessor's  title,  132. 
Grant  of,  equivalent  to  po.ssession,  43.'>. 
IIow  far  liable  to  judgments,  457,  4G4,  4fi8. 

to  C-'rowii  debts,  493. 
Of  cojiyholds,  when  extendible,  umler  old  law,  l.'i7. 
Counterpart  uf,  when  to  be  depositi'd,  G7.">. 

when  presumptive  pmof  of  lease.  323. 
What  to  be  entered  in  county  register,  GSO. 
Unregistered,  defect  not  supplied  by  registering  assignment,  8oG. 
When  liable  to  ad  valorem  duty,  70o. 
Building,  liable  to  what  duty,  7(H). 
Agreement  for,  in  conveyance,  no  additinnid  iluty,  Ti'G. 
Lessee  pays  costs  «>f,  and  lessor's  stdicitor  prejiares,  711. 
Property  in,  rights,  &e.,  of  purchaser  after  couvoyauco,  Slidscf. 
Next  estate  is  now  the  reversion,  Hi'). 
Purchaser  of,  ha,s  what  notice  of  lessee's  title,  874. 
Notice  of,  whetlier  notice  of  collateral  facts,  ib. 
Void  or  voidable,  purchaser  may  dispute  when,  884  d  stq. 
Act  for  confirming.  8sC,  n. 
no   compcns.ition    allowed    to  purehxscr   in 
respect  of,  lo71. 
Whether  vendor  may  set  a-side,  for  his  own  benefit,  88.'>. 
Purchaser  when  entitled  to  dispute  voidable,  Ss7. 
Granted  by  husband  and  wife  shuidd  be  aeknowle«Igeil  by  hor,.'i7o. 
Granted    by   mortgagor,   without  concurrence  of   nvrtgagru, 
whether  lessee  bound  by  estoppel,  888. 
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LEASE— [coi>  tin  ued). 

Agreement  to  assign,  liownot  to  be  perfonned,  1072, 107-1,  107G. 
to  gi-ant,  whethtT  enforced,  although  term  expired, 
1087. 
For  a  less  term  than  that  contracted  for,  purchaser  not  com- 
pellable to  accept,  1074. 
For  unnamed  lives,  agreement  to  grant  cnfox-ced,  1033. 
LEASE  FOR  A  YEAR. 

Recital  of,  when  evidence,  314. 
Reference  to  Act,  dispensing  with,  unnecessary,  530. 
LEASE  AND  RELEASE. 

By  lunatic,  5. 
LEASEHOLD. 

Of  married  women,  assurance  of,  9,  577,  902,  1001. 

Of  insolvent,  might  be  sold,  when,  and  as  assignees  pleased,  54,  G6. 

Described  as  freehold,  variance  is  fatal,  138,  1072,  and  see  10G8, 

1069. 
Misdescribed  as  renewable,  not  a  question  of  title,  IGl. 
Generally  an  improper  investment  for  trustees,  87. 
Conditions  on  sale  of,  1G7  ct  seq. 
Freehold  title  must  fonuerly  be  shown  on  sale  of,  290. 

except  in  what  cases,  ib. 
need  not  now  be  shown,  290,  291. 
Renewable,  what  title  to  be  shown  to,  291. 
For  lives,  what  title  to  be  shown  to,  ib. 
Time  when  essential  on  sale  of,  419. 

Objections  to  title  on  purchase  of,  waiver  of,  more  readily  pre- 
sumed than  in  case  of  freehold,  435. 
Covenants  by  vendor  of,  509,  544,  549. 

by  purchaser  of,  557 — 559,  921. 
Alienation  of,  by  executors,  580,  and  see  998. 
Occupation  rent  to  be  paid  for,  instead  of  interest,  during  'lelay 

in  completion,  G33. 
Interest,  buying  up,  M^hen  sanctioned  as  an  investment  by  tlie 

Coiu't,  C70. 
Covenants  for  title  nm  with,  779. 
Not  within  the  Merger  of  Terms  Act,  289,  508. 
Nor  within  Locke  King's  Act,  818. 

Purchaser  in  possession  of,  should  pay  in  purchase-money,  1091. 
And  see  Lease,  Lessee,  anc^  Lessop.. 
LEASES  AND  SALES  OF  SETTLED  ESTATES  ACT. 
Leases  by  committees  of  lunatics  iinder,  7. 
Sales  under,  15,  and  see  CI).  XX.  s.  1. 
Minei-als  may  be  reserved  on  sale  under,  1171,  and  see  G8. 
Dedication  of  roads,  &c.,  under,  1172,  and  see  G9. 
What  is  a  "settlement"  and  "settled  estate"  within,  1172. 
Order  for  sale  under,  how  and  by  whom  obtained,  1173. 
Mode  of  procedure  under,  1174  et  seq.y  1180  ct  se'i. 


LEASES  AND  SALES,  &c.,  AUr—{'OnlinucJ). 

Coucurreiicc  of  nccossavy  parties  when  tliHpeiistil  wiili,  1175. 

\ui(ler  recent  Act,  il'. 
Ajjiilication  (if  sale  moneys  luulor,  1177,  1178. 
I'mcliasor  aciiuires  an  iuilefeasihK--  title  umler,  iCinbU,  1179. 
(ioneral  remarks  on  the  Acts,  1182. 

LEGACY. 

Ou  ]mvchase  of,  what  notice  shoulil  he  given,  IMi. 

liight  to  recover,  when  harrcil  under  3  &  -1  Will.  1  V.  c.  :i7,  :J05 

AVliat  is  a,  within  3  &  4  Will.  IV.  c.  27,  //'. 

C'harL;ed  on  land,  registered  judgment  charges,  scmllc,  470. 

Whether  within  the  18  vS:  10  Vict.  c.  1.0,  471. 

Is  charged  ou  laud  given  with  peraoual  estate  as  residue,  CM, 

Payment  of,  when  purchaser  need  see  to,  595  d  scq.,  013. 

Assignment  of,  need  not  lie  registered,  681. 

Duty,  when  payable  on  proceeds  uf  .sale,  274. 

exercise  of  mere  di.scrclionaiy  power  docs  not  let  iu  claim 
to,  27.0. 
Purchaser  of,  must  refund  for  payment  of  dehLs,  bli^. 
Expected,  charge  upon,  sustained  in  Equity,  810,  n. 

LEGAL  ESTATE. 

Bar.s,  married  woman  may  convey  without  acknowledgment,  11. 
Personal  representatives  of  mortgagee  may  convey,  when,  1.0, 10, 

.091. 
Dependent  ou  precedent  conditions,  difficulty  attending  sale,  64. 
Trustee  of,  must  convey  to  trustee  for  sale  of  e<iuitablccHtiite,H'». 
llow  for  a  protection  to  purchaser,  247,  401,  511,  u.,  G04,  730, 

823,  Ch.  XV.  s.  1,  8.02,  853. 
Conveyance  of,  when  iu  infants,  &c.     ^SVc  Cunvkya.nce. 
Being  outstanding,  when  not  a  defect  iu  title,  281. 

notice  of,  is  notice  of  its  tru.sts,  831,  807. 
when  purclKiscr  may  get  iu,  824. 
conditions  as  to  expense  of  getting  iu,  150. 
But  abstract  must  show  iu  whom  it  is  vested,  282,  283. 
All  documents  affecting,  should  be  abstracted,  299—301. 
Pvcconveyaucc  of,  when  presumed,  323,  1140. 
]SIay  be  got  in,  uuder  Trustee  Acta,  iu  what  ca-se.s,  503  d  seq. 
Executors  selling  under  implied  power,  whether  they  can  paas, 

618. 

Trustees  of,  vendor  must  procure  to  convey,  lo03. 

Costs  of  gettiug  in,  how  to  be  borne,  70S,  7(>0,  1128,  1129. 

Acquired  by  a  different  title  from  that  de-luced,  may  protect 
purchaser,  827.  . 

Got  iu  from  unsatisfied  iucumbraucer,  available  as  against  sub- 
sequent iucumbrancers,  82s. 

Whether  a  p-rotcction  to  a  purchaser,  if  got  in  from  a  dry  trualce 
having  notice  of  intervening  incumbrance,  829,  830. 

General  remarks  on  the  doctriuc,  829,  830. 
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LEGAL  ESTATE— (corJi.iued). 

Trust  declared  of,  its  effect  if  trausferred  to  puvcliaser,  830. 
Best  right  to  call  for,  Mheii  it  gives  i^riority  in  Equity,  SSL 
Vendor  restrained  from  conveying  away,  when,  1094. 
LEGATEE. 

Of  bond  debt,  can  set  aside  purchase  by  lunatic  testator  in  CdU- 

sideration  of  release  of  debt,  28. 
Court  may  sell  under  3  &  4  Will.  IV.  c.  104,  in  suit  by,  1192. 
LEGITIMACY. 

Of  child  born  in  wedlock,  when  presumed,  336. 
How  presumption  is  rebutted,  337. 
Declarations  of  husband  and  wife  inadmissible,  ih. 
Declaration  Act,  1858,  339. 
LESSEE. 

Misdescription  of  occupier  as,  not  matter  for  com])cnsation,  140. 
Encroachment  by,  enures  for  lessor's  benefit,  16j. 
Purchase  of  reversion  by,  252,  270,  271,  815. 
Eiyht  acquired  against,  binds  reversioner,  358. 
Has  constructive  notice  of  lessor's  title,  8C8. 
May  be  sued  by  purchaser  for  breach  of  covenant,  &c.,  when,  814. 
A  jnu'chaser  within  27  Eliz.  c.  4,  when,  889. 
Liability  of,  under  covenants,  after  assignment,  921. 
LESSOR.    See  Landlord. 

Title  of,  condition  against  producing,  145  et  seq.,  167. 

rule  against  jwoduction  of,  167,  1G8. 
Contract  for  sale  of  crops  by,  to  incoming  tenant,  must  be  in 

writing,  203. 
Effect  of  contract  by,  to  purchase  under-lease,  272. 
Title  of,  when  to  be  produced  on  sale,  290. 

lessee,  or  purchaser  from,  has  notice  of,  868,  874. 
notice  of  tenancj',  not  notice  of,  874. 
LETTER. 

May  constitute  agreement,  207. 

What  sufficient  for  that  purpose,  207,  208,  218. 

When  insufficient  for  that  purpose,  216. 

And  envelope,  as  to  connecting,  218. 

Binds  writer  from  time  of  transnaission,  ih. 

Party  accepting  oU'er  by,  not  responsible  for  delay  in  post-ollice, 

219. 
Imperfect  references  in,  to  otlier  documents,  225. 
Agreement,  or  merely  treaty  by,  distinguished,  227  et  scq. 
When  a  sufficient  acknoAvledgment  under  3  &  4  Will.  IV.  c.  27 

397. 
Stamps  on  agreement  by,  236  et  se<^. 
To  counsel,  &c.,  as  to  not  producing,  883. 
How  to  be  referred  to  in  bill,  1013. 

LEX  NON  COGIT  AD  IMPOSSIBILIA. 
When  a  defence  at  Law,  971. 
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LIABILITY. 

(Joneral,  of  fnhifiary  vi'iidois,  SI. 

Of  auctioneers,  < 'h.  V.  s.  2. 

Ora,i,n?nts,  Ch.  V.  s.  :). 

Uiuleiloase,  coiiditioii  fnr  aiiporlionniGnl  of,  on  .sale,  171. 

Of  purcliaser  uiRler  contract,  his  alk-uce,  <Jv:c.,  nm»t  luidertnko, 

247. 
To  perform  contract,  not  afrccted  liy  death,  &c.,  &c.,  S.W. 

tests  the  relative  rights  of  cither  parly's  ropro.«oiita- 
tivcs,  25.')  ( /  xcij.,  2<)  1. 
Fresh,  incurred  by  vendor,  makes  time  c3.sentiai,  \l>\ 
Of  trustee,  for  givin^,'  wron.i,'  information,  -101. 
Of  vendor,  purcliaser  must  underUdvc  what,  .'J57  el  mvj. 
To  discharge  incumbrances,  5!)1. 
Of  purchaser  in  posse.ssion,  43G  t/  .sc/. 

proviso  determining  vendor's,  under  covou.int  for 

]u-oduction,  o5.">. 
to  .see  to  ai)plication  of  purchase-money,  51).j  rt  /!.,y. 
Mutual,  under  contract,  whether  dependent,  (Jli.  XVII.  h.  :J. 
Of  purchaser,  matters  iuv^reasing,  when  a  defence  in  E(piity, 

107"). 
Attaching  to  the  proi)crty,  vendor's  right  to  be  rflieve.1  from, 

988. 

LICENSE. 

Parol,  to  use  land,  whether  vali.l,  100.  and  xcc  il>.,  n. 
Is  revocable  by  grantor,  100,  0:>i>. 

but  reasonable  notice  .should  bo  given, 
100. 
Is  determined  by  the  conveyance,  020. 
Void  agreement  may  operate  as,  to  excuse  trespass,  20\. 
To  create  a  forfeiture,  its  effect  under  22  &  23  Vict.  c.  3.'.,  M''. 

LIEX. 

Implied,  fiduciary  purcliaser,  ordere-l  to  rceonvey,- has  none  fur 

balance  due,  40. 
Vendor  has,  on  estate  and  convevftnce,  for  purcha-se-raonoy,  2.M, 
720  ft  -"icq. 
suit  by,  to  enforce,  is  f-.r  recovery  of  money  chargc.l  on 
laud,  305. 
rurchascr  has  on  estate,  for  deposit,  when,  li»3. 

for  paid  purchase-mouey,  440. 
Ju(h'ment  is  a,  on  unpaid  purcha.se-money,  2ol,  sol. 
Landowner  has  none,  for  costs,  on  sum  deposited  by  Tadw.ny 

Company,  444,  712. 
But  ha.s  on  railway,  for  unpai.l  purclnisc-mouey,  447,  1002. 
How  it  may  be  enforced,  447,  1<>02. 
Of  mortgagee's  solicitor,  on  deeds,  its  extent,  412. 
Of  stranger  advancing  part  of  the  purchase-money,  G6 1 . 
Ven.lor'r  solicitor  has  none,  on  convey.incc,  for  co.stii,  500. 
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LIEN — (continued). 

Vendor's,   for  unpaid   purchase-money,    after   conveyance,  its 

extent  and  nature,  Ch.  XIV.  s.  1. 
Not  within  Locke  King's  Act,  2G4,  732,  818. 
But  within  the  Amendment  Act,  264,  732,  820. 
Is  "  money  payable  out  of  land "  within  sect.  40   of   3   &  4 
Will.  IV.  c.  27,  394,  and  see  732. 
but  not  an  express  trust  within,  381. 
Is  valid,  against  whom,  730. 
Is  assignable  by  parol,  732. 

Is  within  the  Statute  of  Charitable  Uses,  264,  733. 
Not  within  the  Judgment  Act,  IS  &  19  Vict.,  472,  733. 
When  lost,  by  taking  seciu-ity,  &c.,  733  et  seq. 
May  be  waived  by  special  terms  of  contract,  737. 
Not  lost  where  purchase-money  payable  by  instalments,  737, 
738. 
nor  by  an  unauthorised  payment  to  the  vendor's  agent, 
738. 
May  subsist  as  to  part  only  of  unpaid  money,  ih. 
Presumable  intention  for  or  against  lien  may  be  rebutted,  ih. 
How  lost  as  against  third  parties,  ih. 
Purchaser  when  aflected  with  notice  of,  871. 
None  implied  in  favour  of  disqualified  persons,  739. 
Is  merely  equitable,  ih. 

Is  a  protection  against  judgment  creditors,  when,  ih.  et  740. 
Does  not  extend  to  miscalculated  interest,  740. 
Nor  to  moneys  deposited  in  Court,  under  Lands  Clauses  Con- 
solidation Act,  741. 
Purchaser  has  none  on  appropriated  purchase-money,  805. 
Or  on  money  paid  into  Court,  when,  1213. 
Notice  of  possession  of  deeds  is  notice  of,  867. 
Vendor's  tenancy,  when  not  notice  of,  874. 
Of  joint  tenant,  for  his  advances,  926. 
to  what  it  extends,  ^V). 

LIFE. 

MisdescriiDtion  of,  how  not  qualified,  101. 

Dropping  of,  before  conveyance,  250,  1200. 

Must  be  shown  to  exist,  on  sale  of  renewable  lease,  291. 

Production  of,  342. 

Estate  or  annuity,  on  sale  of,  time  is  material,  419. 

purchaser  of,  from  Court,  when  entitled  to, 
1217. 
LIGHT. 

Adjoining  laud  stated  to  be  building  land,  yet  vendor  may  not 

build  on  so  as  to  obstruct  even  new  lights,  122. 
Title  to  rights  of,  under  Prescription  Act,  357  et  seq. 

need    not    be    as   of 
right,  357. 


UC,l]T—{conlimted). 

Titlotori-htsof,  un.l.rriv.srii|.ti.,i.  Act,  uIu-Uht  lost  by  on- 

lar^'fiiu-iit  or  altc- 
mlicjn   of   Muiiiit 
lightu,  3'iH. 
to  whftt  extent  may 

\h>  claiuietl,  X)'.). 
nn  t<)  the  i|uaiility  of 
lii,'lit    wliii-h    may 
lio  clainK  il,  35!). 
on   Hale  of  two   n<l- 
joining  tencmentH 
I'y  owjier  of  l»otli, 
nco. 
LIMIT 

Of  price,  nc^ont  oxcocdiii?,  principal  not  lionnd,  181. 

LIMITATIONS^. 

In  favour  of  collaterals,  wiihia  tlio  marriage  conti-acl,  wlun, 
894  et  scq. 

LIMITATIONS,  STATUTE  OF. 

Delay  for  less  than  time  allowed  l>y,  may  har  iii^;lit  t.i  r.  li.f  it) 

Equity,  48. 
Tithes,  iiow  affected  by,  3.jG. 
General  provisions  of,  37(5  ci  scq. 
What  is  " land"  or  " rent"  within,  370,  377. 
What  is  the  commencement  of  a  suit  under,  377. 
Saving  in  case  of  disability,  &c.,  378. 
When  right  is  deemed  to  have  accrued,  ib.  c(  370, 

as  against  a  mortgagee,  370. 

aa  against  an  administi-ator,  38<\ 

a.s  against  remaindt  rman,  3S0,  3S7. 

388. 
in  cases  of  exprcs-s  trust,  3S(i. 

what   is,  and  what   in    not, 
an  expres-H  trust,  3N',  3s I. 
in  ca.ses  of  framl,  382. 
as  against  charities,  382,  839,  and  *« 

!)'! ' 
where  the  proprty  is  subject  to  a 

tenancy  at  will,  383. 
where  the  ]>roj)erty  is  subject  to  a 
tenancy  from  year  t<>  year,  385. 
Eight  of  actiiin  .^^avLd  by  aekni>\vledgmcnt,  3>(>. 

rtvivi  d  by  acknowledgment,  302. 
What  is  a  sullicient  acknowledgment,  38r.,  301,  302,  397. 
Time  allowed  for  action,  &c.,  by  spiritual  corporation  aolo,  392. 
bv  married  woman,  3^'*. 
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LIMITATIONS,  STATUTE  OF— {continued). 

Time  allowed  for  recovery  of  advowson,  &c.,  393. 

of  money  charged  on  land,  ih, 
of  arrears  of  dowei',  398. 
of  arrears  of  rent;  H; 
What  are  suits  ■\vithiu,  395. 
What  is  "  entry  "  within,  383. 
Effect  of  adverse  possession  under,  402. 

as  between  lord  of  a   manor  and 

copyholder,  404. 
as  against  the  Crown,  405. 
as  against  lands  of  the  Duchy  of 
Cornwall,  ib. 
Purchaser  compelled  to  accept  title  under,  401. 
How  altered  by  recent  Act,  405,  406, 

Suit  to  enforce  vendor's  lien  is  not  within  25th  sect,  of,  731,  732. 
Begins  to  run,  when,  in  favour  of  covenantor,  781. 

on  conveyance  by  trustees  in  breach  of  trust,  913. 
when,  in  cases  of  concealed  fraud,  ib. 
LIS  MOTA. 

Declarations  used  as  evidence  must  be  made  before,  349, 
What  is  a,  350. 

LIS  PENDENS. 

Search  for,  is  usually  directed,  454. 

for  what  period,  49G. 
Is  not  jJC/'  se  ground  for  refusing  to  complete,  495. 
Satisfaction  of,  496. 
Vacating  registration  of,  lb. 
What  is  a,  496,  863,  n.,  872. 

Must  be  registered,  to  bind  purchasers  without  notice,  495,  852. 
Is  notice,  only  if  registered,  863,  872  ct  seq. 
How  far  it  is  notice,  872,  873. 
Special  case  is  a,  496,  863,  n. 
But  not  a  winding-up  petition,  497,  863,  n. 
General  nature  of  the  doctrine  considered,  872. 
Does  not  depend  on  the  eciuitable  doctrine  of  notice,  semhie,  873. 
Existence  of,  not  a  ground  for  certilyiug  against  title,  1104,  but 
see  1105. 
LIYEBY  OF  SEISIN. 
Presumption  of,  326. 

LOCAL. 

Public  act,  liabilities  under,  need  not  be  stated,  118. 

as  it  is  notice,  863. 
Derivation  of  family,  whether  a  matter  of  pedigree,  348,  349. 
]\Ieasures  abolished,  645. 
Customs,  evidence  of,  to  explain  contract,  963. 

what,  need  not  be  stated,  118. 
Eegisters,  when  to  be  searched,  456,  497. 


LOCAL — (continueir). 

Registration  Acts,  wlutlior  ftfTuctoil  I.y  1  i<v'  2  Viet.  c.  110,  488. 
a.s  to  iiriority  uiulcr,  ^'*2  d  «'.■/. 
LOCAL  BOARDS  OF  ITHALTII. 

Purchases  by,  21. 
LOCKE  KL\(i'S  ACT. 

Vendor'.s  lii-u  lor  uniiaid  purcliaae-money,  not  within,  2G1,  730, 

818. 
within   the    Aniend- 
nu-nt  Act,  204, 730, 
820. 
What  is  a  "  mort^Mge  "  within,  732. 
Genei-al  provisions  of,  818  (7  scj. 
Cases  witliin  tiio  Act,  818. 
Exceptions  in  the  Act,  SlU. 
What  is  a  "contrary  intention"  within,  ih. 
Ap])Iies  to  a  mere  equitable  charj^e  sanblf,  818, 
llow  it  operates  wheie  there  is  a  collntei*al  security,  iV<. 
Does  not  operate  against  the  Crown,  where  there  are  no  next 

of  kin,  819. 
Amendment  Act,  general  provisions  of,  820. 

LONDON. 

Middlesex  Regi.stcr  Act  does  not  affect,  G81. 

LORD  OF  MANOR. 

Customary  validity  of  grant  by,  must  lie  .shown,  10(1. 
And  title  of,  on  .sale  of  enfranchised  copyhold,  10(i,  2iX>. 

except    in    wh.it 
ca55e.s,  20O. 
Rights  of,  how  affected  by  Statute  of  Limitations,  404. 

LOSS. 

Fiduciary  vendors  selling  by  auction,  not  generally  liable  for,  si . 

Aliter,  if  they  buy  in,  and  resell  without  authority,  82. 

Tin-ough  auctioneer,  falls  on  vendor,  194. 

By  investment.     Sec  Investment,  and  Funds. 

Of  unstamped  agreement,  238. 

Accidental,  after  contract,  falls  on  purchaser,  218,  249. 

rule,  on  sales  by  the  Court,  12(>0,  1201,  12o7. 
Of  early  title,  how  to  be  provided  f^-r  by  conditions,  l.J3. 
Of  deed,  when  not  an  objection  to  title,  297,  3(>3. 

lets  in  secondary  evidence  of  its  content-,  142,  312. 

what  sufficient  evidence  of,  142,  n. 
Of  right  of  way,  how  caused,  363. 
By  non-payment  of  cheque,  how  borae,  G59. 
By  breach  of  contract,  what  recoverable  at  Law,  OoO, 

LOTS. 

Not  to  be  varied,  on  resale  of  estate  purchased  by  trustee,  47, 
Fiduciary  vendors  may  sell  in,  G7, 

VOL.  II.  ^^^ 
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LOTS— (contmue  J). 

Alteration  iu,  should  be  iidvertisetl,  CD. 
Condition  for  withdrawing,  124. 

as  to  delivery  of  abstract  on  sale  of  several  lots  under 
common  title,  126. 
On  sale  in,  condition  as  to  attested  copies,  142. 
On  sale  iu,  abstract  should  be  verified  at  vendor's  expense,  155, 

173. 
Largest  lot,  what  is,  144,  G74. 
Of  leaseholds  in,  wliat  conditions  requisite,  171. 
Employment  of  several  bidders,  not  allowable,  195. 
Purchaser  of  several,  should  take  separate  contracts,  205. 
Who  entitled  to  deeds  on  sale  in,  674,  1222. 
Stamps,  on  agreement  for  purchase  of  several,  237. 
Purchaser  of  one,  v/hen  made  a  party  to  suit  respectiug  another, 

1007. 
Part  performance  as  to  one  does  not  affect  another,  1034. 
Inadequacy  of  consideration  as  to  one  does  not  affect  another, 

755,  n. 
Defect  in  title  to  one  of  several,  05G,  IOCS,  1076. 
As  to  opening  biddings  on  some  only  of  several,  1203. 
If  biddings  ojjened,  estate  may  be  re-allotted  by  order,  1204. 

LOTTERY. 

Sale  for  purpose  of,  239,  n, 
LUNACY. 

Evidence  of,  6,  27. 

Subsequent,  does  not  avoid  contract,  253. 
Orders  in,  operate  as  judgments,  when,  466. 
how  proved,  318. 

LUNATIC. 

How  far  incompetent  to  buy  or  sell,  5 — 8,  27. 

Statutory  powers  of  committee  of,  7,  and  see  ib.,  n.  76,  82. 

Notice  of  sale  served  on,  is  valid,  72. 

Purchase  by, — vendor,  without  notice,  can  retain  deposit,  194. 

Compulsory  purchase  from  a,  by  a  public  company,  not  a  con- 

version,  259,  260. 
Vcndoi',  conveyance  from,  under  statute,  584  et  seq.,  1120,  1221 . 

cost  of  conveyance  from,  how  to  be  borne,  709, 1129. 
Protector  of  settlement,  how  consent  given,  OSS. 
Concurrence  of,  how  to  be  obtained  under  Settled  Estates  Act. 

1181. 
Highest  bidding  by,  on  sale  by  Court,  1199. 
Estate  of,  when  sold,  1224,  n. 

See  Committee  and  Conveyance. 
LYING  IDLE.    See  Purchase-money. 

MAINTENANCE. 

Agreement  amounting  to,  invalid,  239  d  scri-,  242,  n,  , 
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MAJOPvITY. 

Of  creditor-^,  or  ccatuia  que  Irmt,  whether  able  to  hiiul  nrinority, 

44,  50. 
Of  creditors  of  iusolvont,  iliroctdl  time  and  mode  of  fwvlo,  108. 

MALICE. 

Must  be  proved  in  action  for  shimler  of  title,  188. 

MALINS'  ACT. 

Married  womaa'a  power  of  alienation  uudir,  5mi. 

MANAGEMENT. 

Acts  of,  by  purchaser  in  poiscs.sion,  no  waivi-r  of  title,  430. 

MANDAMUS. 

To  compel  adniitLance  to  copyholds,  GUI,  n. 

Existence  of  remedy  by,  whether  a  defence  in  Eipiity,  002,  003. 

Remedy  by,  under  Lands  Cl;ui.iC3  Consolidation  Ai-t,  57,  :JI  J, 

215,  u.,  f'h.  XVIL  s.  0. 
Action  of,  980. 

MANNER  OF  SALE. 

By  fiduciary  vendor.*,  Ch.  IL  s.  2. 

MANOR. 

What  it  includes  :  care  to  bo  taken  on  sale  of,  123. 
Customs  of,  need  not  bo  stated  on  s.ale  of  copyhold.i,  1 17. 
Freeholds  stated  to  be  held  of,  quit  rents  and  hcriots  need  not 

be  referred  to,  sanhfc,  1 1 S. 
Condition  as  to  title  to,  on  sale  of  enfranchised  copyholds,  ICO. 

as  to  customary  gi-ants  of  wwte,  IGG. 
On  sale  of,  fines  Avheu  considered  to  accrue,  247,  n. 
/SVc  Court  Rolls. 

MANSION. 

Vendor  not  compelled  to  convey,  apart  from  estate,  lOf..'.. 

MANUFACTORY. 

Effect  of  notice  by  Railway  Company  to  take  part  of,  213,  214. 

What  is  a,  within  the  L.  C.  C.  Act,  213,  and  see  il>.,  n. 

Vendor  contracting  to  sell  entirety  not  forced  to  convoy  only 
shares  in,  loGo. 
MAP.    See  Rlan. 

MARKETABLE  TITLE. 

Fiduciary  vendors  should  show,  S4. 

purchasers  should  reciuiro,  80,  and  sec  1107,  what  1^  a. 

Less  than  a,  when  sanctioned  by  the  Court,  b9,  and  w  G7<». 

trustees  shoiU'l   be  expressly  anthorLseil   to   bny 

with,  00. 

Ordinary  vendor  must  prima  fuck  deduce,  95,  430. 

Purcliaser's  right  to,  may  be  waived,  430. 

Fiduciary  vendor  should  cautiously  use  coudition.i  restrictive 

of  173, 174. 

])  i>  t)  2 
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MARRIAGE. 

Invalid,  its  eflect  as  regards  wife's  disposing  power,  11. 
To  British  suliject,  naturalizes  female  alien,  25. 
Presumption  of,  338. 

as  to  validity  of,  339. 
Evidence  of,  346  et  seq. 

Settlement,  as  to  covenants  by  vendor  claiming  under,  545. 
A  sufficient  consideration  for  settlement,  892. 

but  not,  if  invalid  according  to 

the  laws  of  this  country,  893. 

even  though  bond  fide  contracted, 

ih. 
except  in  what  cases,  ib. 
And  such  settlement  may  yet  be  fraudulent  and  void,  899. 
Whether  so  as  in  favour  of  collaterals,  894  et  seq. 
Subsequent,  may  support  prior  voluntary  settlement,  901. 
Is  not  a  part  performance  of  parol  agreement,  1027. 
But  there  may  be  part  performance  of  an  independent  parol 
agi-eement,  on  the  fsiith  of  which  the  marriage  is  contracted, 
1028. 
Written  agi-eement  after,  when  valid,  21-5. 

MAEEIED  WOMAN. 

Chattels  real  of,  husband's  power  over,  8,  577,  902,  1001. 
How  far  incapable  to  sell  or  buy,  8  et  seq.,  28,  29. 
Estates  of,  how  conveyed,  8. 

when  entitled  for  separate  use,  10. 
wdien  judicially  separated,  ib.,  28. 
wlien  marriage  invalid,  11. 
Fraudulent  sale  by,  relieved  against,  11. 

purchase  by,  28. 
Confirmation  by,  50. 

Signature  by,  in  sm-name  of  first  husband,  valid,  232. 
When  barred  under  3  &  4  Will.  IV.  c.  27,  388. 
Husband  covenants,  on  sale  of  her  estate,  548,  549. 

need  not  concur,  on  sale  of  her  separate  estate,  57G. 
Cannot  convey  by  attorney,  570. 
Conveyance  and  disclaimer  by,  under  statutes,  570,  et  seq. 

when  entitled  for  her  separate 

use,  570. 
when  a  bare  trustee,  572. 
Assurances  of  copyholds  by,  576. 

of  reversionary  interests  by,  577,  580. 
of  terms  of  years  by,  577. 
Assignment  by  woman,  erroneously  supposing  herself  to  be,  743. 
Fraudulently  encouraging   purchaser,  <fc:c.,  is  bound,  450,  n., 

841,  842. 
Contract  for  sale  of  her  estate,  when  enforced,  999. 

acknowledged  under  3  &  4  Will.  4.  c.  74,  Ijinds,  ih. 
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MARRIED  WOMAN— (coH^mHCc/). 

.Suiviviii<,',  wliether  sho  may  adopt  huHbaud'a  coulract,  1001. 
Sopanite  estate  of,  bouiul  b)-  hor  coiilract,  l(KKt,  10(i;i,  idifi. 

imrcliasu  out  of  aavings  of,  belon^H  to  la-r, 
94(1. 

inaniud  woman,  wlicii  jirotcctor  in  iv-|H.ct  of 

her,  Ul^x. 
;^eiiural  iloctriue  respecting,  loo;],  i,. 
And   luisl.aiid,  voidable  contract   by,  for  wilo   of  her  CftLiito, 

whether  piirch;uscr  am  rescind,  l(i41. 
Concurrence  of,  liow  obtained  under  Settled  Estatcd  Actvi,  llhl. 
When  not  ordered  to  convey,  7S7,  u.,  1220. 

-MAiiUiEl)  AVOMEN'S  PKUPi-:KTV  ACT,  IbTu. 
General  provisions  of,  11,  12. 
What  is  sej)arate  eatat  •  under,  .')72,  l(ii)2. 
Does  not  allect  marital  right  over  wife's  cliattjU  real,  wmi'tf 

1002. 

Husband  how  far  liable  uiul-r,  f..,    wife's  anU'-nuptial  .lebU, 
1004. 

MABSHALLINO. 

Doctrine  of,  in  case  of  securities,  '.)\'),  and  sv  73:i. 

MASTER  IN  CHANCERY. 

Parcliase  before  a,  by  trustee,  l^c.,  invalid,  32. 

Sales  before,  were  not  within  Statute  of  frauds,  IDT,  12Ul. 

Reference  of  title  to,  now  abolished,  111!). 

Appointed  under  1  Will.  IV.  c.  3G,  to  convey,  1121. 

Bill  recommended  by,  yet  dismissed  with  costs,  1125. 

MATERIAL. 

Facts,  not  appearing  on  deeds,  vendor  must  disclose,  01. 

What  facts  are,  as  respects  title,  !)7. 

Mis-statements  avoid  contract,  138,  131). 

Terms  of  contract,  (Jjurt  must  bo  able  to  specially  euforce,  lUlG 
1062. 

Part  of  estate,  title  notahowu  to,  its  ciroct,  lo71. 
MEANS. 

lu  covenants  for  title,  783. 

MEASURES. 

Statutory  and  local,  015. 

Statutory  meaning  of  expression-:  r.fiiring  to,  ugt  v.arictl  by 
parol,  9G3. 
MEDICAL  ISIAN. 

As  to  purchases  by,  and  gifts  to,  from  patient,  20. 
MEMORANDUM. 

To  be  endorsed  on  leading  title-deed  retained  by  vendor,  G92. 

MEMORIAL. 

Cji)y  of,  wlien  evidence  of  registered  deed,  313,  aud  see  298. 
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MEMORIAL— (c(;»;m«e(/). 

Should  be  registered  when,  67b. 

Of  equitable  charge,  whether  it  should  be  registered,  679. 

Coutents  and  attestation  of,  684. 

Stamps  ou,  684,  n. 

MERGER.     >S'.,'e  Satisfied  Terms. 
Of  tithes,  205,  353,  n. 
Of  satisfied  terras,  271,  289,  5U6. 

Of  charges,  on  purchase  by  incumbrancer,  941,  n.,  918,  919. 
Of  incumbered  lease  in  reversion,  when  inadmissible,  888. 
Of  land-tax,  352,  n  ,  938. 

MINES. 

And  minerals,  whether  to  be  sold  by  fiduciary  vendor  with  sur- 
face, 68,  1183. 

May  now  be  reserved  under  25  &  26  Vict.  c.  108,  68,  69,  1183. 
under  Settled  Estates  Acts,  (19. 

Are  not  prima  facie  included  in  sale  or  conA'eyance  to  Railway 
or  Waterworks  Company,  68,  n.,  116,206,  370,  533. 

Right  to,  whether  barred  by  non-user,  389,  n. 

Purchaser  in  possession  of,   should    pay   in   purchase-iuojiey, 
1090. 

Liability  to  right  to  dig  for,  its  effect  on  title,  110,  1071,  1075, 
1106. 

Existence  of,  intending  ]nirchaser  need  not  disclose,  106. 

Customary  right  to  dig  for,  in  mining  districts,  118. 

Shares  in  mining  company,  parol  agreement  for  sale  of  shares 

in  void,  201. 
what  title  must  be  shown  to,  291. 

Mining  adits,  371. 

And  surface,  relative  rights  of  owners  of,  370,  371. 

Right  to  work  in  cclieno  solo  when  n profit  a  prendre  within  the 
Prescription  Act,  372. 

MINERALS. 

What  are,  69,  116,  .373,  n.,  1184. 

under  25  &  26  Vict.  c.  108,  69. 
Fiduciary  vendors  must  sell,  with  estate,  68,  and  sec  1171. 
Sale  of,  apart  from  surface,  under  25  &  26  Vict.  c.  108,  68,  69, 

118.5. 
Sale  of,  apart  from  surface,  under  Settled  Estates  Act,  68,  1171. 
Reference  to,  on  sale  of  coj^y holds,  117. 
Parol  agreement  to  sell,  as  a  chattel,  valid,  semble,  203. 
Belong  to  purchaser  from  date  of  contract,  248,  649. 
Tithes  of,  not  within  Commutation  Act,  353. 
Right  to  dig  for,  may,  but  exclusi\-e  right  to  particular  stratum 

of,  cannot  be  claimed  by  prescription,  37(t. 
Reservation  of,  its  eiiect  on  right  to  lateral  sujjport,  ih. 
Couvejauce  of,  should  reserve  power  of  entry,  when,  562. 


MISAlTilKliENSION. 

By  one  of  several  vcinlois  of  tlio  extcnl  of  hi.s  IuU-TchI,  iiuma- 

terial,  after  conveyance,  7J:J  ctsni. 
Agreement  entered  into  uuik-r,  when  not  enforced,  1037 

MISCALCULATED. 

Interest,  vendor  cannot  claim,  afler  conveyance,  7  10. 
MISDEMEANOR. 

Misrepresentation  or  con. xahneiil  1  .y  vendor's  solicitor  iu  a,  1)8, 
;303. 

Execution  of  fi-audulent  deed  is  a,  r»l(». 

What  is  a,  under  Lund  Tr.msfer  Act,  187'),  11C8. 

MISDESCiUPTIONS. 

Destroy  effect  of  what  would  otherwise  I  c  i,(.ti.-c,  111). 

Condition  respecting,  134,  d  suj.,  141,  172,  17."»,  and  ^w  047,018. 

Action  lies  for  breach  of,  141. 

Fiduciary  vendors  cannot  allow  compen.'jation  for,  111,  17.>. 

AVhat  are  so  material  a.s  to  avoid  contract,  1.%,  138,  141. 

May  destroy  edect  of  waiver  of  olgections  when,  435. 

Trivial,  wlien  not  a  sufficient  defence  to  the  purch.nser,  li'7bi. 

Purchaser  from   Court  allowed  compensation   for,  alter  con- 
veyance, 122.'3. 

And  see  MisiiErRE.si:NTATiox. 
MISINFORMATION. 

As  to  incumbrances,  &c.,  how  far  trustees  giving,  are  rc'^jwui-ible 
for,  99,  4.M. 

By  purchaser,  vendor  relying  on,  and  selling  at,  undervalue, 
relieved  after  conveyance,  740. 

MISREPEESENTATION. 

Purchaser  from  infant  relieved  only  on  ground  of,  4. 
By  vendo)-,  S':o  Ch.  HI.  s.  1. 
Unintentional,  by  vendor's  agent,  9:). 

by  principal,  842. 

binds  in  Equity,  when,  102—104,  842. 
Of  value,  &c.,  by  vendor,  92  et  scq. 
Of  matter  of  opinion,  whether  vendor  liable  for,  100. 
AVhat  will  sustain  action  against  vendor,  lOO,  102,  103. 
As  to  life  being  healthy  and  insurable,  101. 
As  to  covenants  in  a  lease,  101. 
As  to  charge  ou  estate  having  determir.cd,  ib. 
Of  estate  to  purchaser  by  third  person,  102. 
Must,  in  Equity,  make  good  his,  104,  799. 
What  concealment  or  ambiguity  is  a,  104,  n. 
What  a  sufficient,  to  avoid  contract,  l(i4,  Ib^,  119  d  toj-,  13"», 

I'd!  d  scq. 
Damages  for,  when  may  be  awarded  in  Il<i"ily,  IOj. 
Liability  of  i)ublic  comi>any  for,  100. 
Innocent,  binds  in  Equity,  lOG 
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MISREPRESENTATION— (co««i?iM(3cZ). 

Of  terms  of  lease,  avoids  contract,  though  lease  read  at  sale,  118. 

By  person  assuming  to  contract  as  agent,  185. 

By  agent,  whether  it  binds  princiiml,  93,  800  et  scq.,  838. 

if  made   bond  jide,   wh.ether  purchaser    entitled   to 
relief,  93 
Its  effect  in  i-ight  to  rescind,  159. 

Inadequacy  of  price,  occasioned  by,  sale  set  aside,  74G  ct  scq. 
Purchaser  accepting  defective  title  through,  relieved,  798  et  scq., 

804. 
What  is  a  sufficient,  to  entitle  the  ])urchaser  to  relief  in  Equity, 

798,  799—802,  and  sec  842. 
General  remarks  on,  1054. 
Contract  founded  on,  lescindcd  in  toto,  799. 
A  defence  in  Equity,  108,  1039  et  scq.,  1053,  1054  ct  seq.,  1072, 

1080. 
Its  effect  on  costs,  1124. 

MISTAKE.    And  see  Misdescriptions. 

Purchase  b)^,  specific  j^erforraance  of,  not  enforced,  195, 

In  award  of  arbitrator,  maybe  rectified,  when,  G25. 

By  vendor,  in  respect  to  the  jiroperty,  no  relief  after  conveyance, 

742  et  seq. 
AUter,  if  a  conveyance  of  farm  A.,  by  mistake,  include  B.,  744. 
but  the  mistake  must  be  mutual,  and  clearly  proved,  ib. 
By  vendor,  may  be  ground  fur  relief,  after  conveyance,  if  caused 

by  i^urchaser,  74G. 
or  if   he  was  subject  to 
undue  influence,  740, 747. 
And  ma}'  not  bind,  as  in  favour  of  third  persons.  747. 
Lands  omitted  by,  purclraser  can  claim,  807. 
When  not  an  excuse  for  misrepresentation,  99,  451,  842. 
Whether  a  ground  fur  varying  written  agreement,  in  favour  of 

plaintiff,  1035. 
When  a  defence  in  Equity,  1037,  1039,  1053,  1084. 
Must  be  clearly  proved,  1039. 

Not  a  ground  for  opening  biddings,  after  certificate  absolute, 
120G. 

MIXED  FUND. 

Proceeds  of  sale  of  real  estate  to  be  applied  as,  with  personal 
estate,  executors  can  give  receipts  fur,  598. 

MODIFICATION. 

Of  waiver  by  constant  demand  of  title,  438. 

MODUS. 

Tithe  CommutatiunCommissiuncis  may  decide  on  validity  of,  3o3. 

How  otherwise  established,  354. 

When  excepted  from  3  &  4  Will.  IV.  c.  27,  377. 
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MONEY. 

Chargcil  on  laiul,  how  long  i-icovt-niljle,  .VXi  ct  *«/. 
registereil  jiulgiueiit  binds,  lOO. 
To  bu  invested  in  land,  wlicther  married  vumuu'B  rovcrhioiiary 
interest  in,  can  be  assigneil,  ^)11. 

MONTU. 

Means,  in  a  onntract,  immtl  faci<;  lunar  month,  427. 
in  an  Act  of  Parliament,  calendar  muntli,  //(. 

MONUMENT, 

Is  evidence  iu  riuestious  of  pedigree,  348. 

"  .MOIIE  Oil  LESS." 

Quantity  of  land  staled  to  be,  G5'2. 

I\[011TGAGE. 

Trustee  for  .sale  under,  how  far  restricted  from  buying,  36. 

should  communicate  with  mortgagor,  71. 
When  authorised  by  power  of  sale,  77. 
Whether  trustee  authorised  to,  can  give  power  of  .sale,  7>''. 
On  sale  of  estate  in,  arrangement  as  to  the  deeds,  144. 
Which  cannot  be  discharged,  whether  a  defect  of  title,  283,  2b4. 
For  term,  whether  a  .sullicicut  root  of  title,  '29G. 
And  reconveyance  should  not  be  taken  off  the  title,  299. 
Equitable,  by  deposit,  need  not,  if  satisfied,  be  abstmctcd,  '299  — 
3(12. 

is  not  alfected  by  subsequent  judgment^,  4S1,  bbo. 

is  subject  to  prior  equities,  837,  h'dS. 

whether  foreclosure  appropriate  remedy  for,  1194. 
Payment  of,  and  reconveyance,  when  presumed,  323. 
Interest  on,  for  what  time  recoverable,  394  el  seq. 
Debt,  whether  judgment  is  now  a  charge  on,  469  d  sq. 
Provisions  resi)ecting  in  18  &  19  Vict.  c.  15,  471. 
Debt,  may  be  kept  on  foot  l»y  i)urchaser,  504, 
Power  to  lend  on,  im])lie3  power  to  give  recei]its,  G<t9. 
Vfhether  trustees  can  release  part  of  estates  in,  612. 
In  breach  of  trust,  power  of  tlie  trustees,  GlU. 
As  an  investment,  report  by  blaster  against,  sustained,  GG9. 
And  conveyance,  double  duty  on  deed  operating  as,  705. 
Taken  for  purchase-money,  may  destroy  vendors  lien,  733. 
Of  estate  to  vendor,  for  securing  part  of  purchase-money,  judg- 
ments against  iiurchaser,  whether  material,  740. 
For  price  of  goods,  bought  to  raise  money,  suppoilcd,  7jC. 
Title,  notice  of,  is  notice  of  equity  of  rcilemption,  bG7. 
And  conditional  jjurchase,  distinguished,  821. 
Ap]iareut  conveyance  may  be  shown  to  be,  932. 
Debt,  how  borne,  on  purchase  of  equity  of  redemption,  816  d  $<q. 
Undisclosed,  pm'chaser  nut  allected  with  notice  of,  when,  678. 
Contract  for,  cannot  be  enforced,  1(>47. 
Mortgagor  not  compelled  to  pay  oil,  in  order  to  grant  lc;u«,  1050. 
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MORTGAGE— (can/i/i  ?'rc^). 

Settlement  reserving  power  to,  when  valid,  903. 

Purchaser  of  estate  in,  may  dispute  voidable  leases,  ■\vlieu,  887. 
And  see  Tncumbraxces. 
^MORTGAGEE. 

Executor,  &.c..^  of,  his  power  to  convey,  15,  16, 

Or  his  agent,  cannot  buy  under  power  of  sale,  35,  271. 

May  buy  fiom  mortgagor,  3G. 

Second  mortgagee  may  buy  from  first  mortgagee  selling  under 
power,  36,  71. 

Cannot  obtain  collateral  advantage,  not  belonging  to  mortgage 
contract,  36,  u. 

Permission  for,  to  bid  in  liankruptcy,  whether  recjuisite,  36. 

As  to  sales,  under  power,  Ch.  II.  ss.  1,  2,  3,  4. 

Selling  at  mortgagor's  request,  to  clear  title,  74. 

May  allow  part  of  purchase-money  to  remain   on  mortgage, 
when,  79. 

May  not  make  a  gift  of  the  price,  84. 

Holding  purchase-money  unproductive,  86. 

May  sell,  under  power,  without  mortgagor's  concurrence,  54. 

His  power  to  sell  under  Lord  C'ranworth's  Act,  55. 

May  not  sell,  pending  redemption  suit,  71. 

Should  not  conduct  sale  in  bankruptcy,  66. 

Cannot  charge  for  personal  services,  87,  181. 

Oppressive  sale  by,  not  necessarily  invalid,  71,  but  see  72. 

May  pursue  all  his  remedies  concurrentl}',  71, 

What  special  conditions  may  be  used  by,  172. 

Contract  by,  for  sale  or  purchase,  effect  of,  271. 

Whether  liable  to  interest  on  surplus  proceeds  of  sale,  87. 

Cannot,  at  time  of  loan,  contract  to  buy  equity  of  redemption, 
244. 

Cannot,  in  Eqnit}',  release  covenants  beneficial  to  the  land,  795. 

Need  not  receive  his  money  until  due,  283,  u. 

"Whether  search  for  registered  judgments  to  be  made  against, 
470. 

May  impliedly  agree  to  conctir  in  sale,  582. 

May  recover  land  within  what  period,  379. 

Acquires  absolute  title,  under  3  &  4  Will.  IV.  c.  27,  when,  391. 

Eight  of,  to  retain  deeds,  until  paid,  411. 

except  in  what  cases,  412,  413,  and  sec 
ib.,  u. 

Losing,  or  destroying  deeds,  liability  of,  413. 

Conveyance  of  mortgaged  estate  by,  582  et  scq.,  1219. 

A^Hieu  bound  to  convey,  582. 

Enters  into  what  covenants,  552. 

Estate  of  lunatic,  how  may  be  got  in,  under  Statute,  584  et  scq. 

Heir  of,  when  held  to  be  a  trustee  for  legal  personal  representa- 
tives, 590. 

Settling  several  mortgages  by  same  deed,  liability  of,  675. 
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Concurring  iu  sale  and  vetuiuin^  JociIb,  must  covcuaiil  lo  pro- 
duce lliem,  (i78. 
Inquiry  of,  and  notice  to,  \>y  purchaser  of  ciiuity  of  rodctuptiuii, 

G!)3. 
When  allowed  or  disalluwcd  costs  of  appearance  uuder  L.  C.  C. 

Act,  719,  720. 
Cannot  release  covenants  against  mortgagor,  7r).'», 
Wlieu  not  bound  to  answer  iiii|uiry  as  to  hia  claims,  bl2. 
Omitting  to  take,  or  giving  up  deeds,  how  affected,  731,  "^11, 

tW,  870. 
Of  ship,  not  to  bo  deemed  Llie  owner,  S.")4,  but  sec  bb't. 
Is  a  purchaser  within  27  Eliz.  c.  4,  88!). 
IJuying  equity  of  redemption,  !)17. 

Selling  after  foreclosure,  cannot  sue  on  collateral  securities,  010. 
Not  proper  party  to  mortgagor's  suit,  for  specific  perfurniaucc, 

1005. 
When  disallowed  costs  of  unsuccessful  suit,  1137. 
Proving  debt  in  suit,  bound  at  once  to  convey  on  s;ilc,  1220. 
Consenting  to  sale,  must  leave  deeds  in  Court,  12^2. 
See  Incumbrancer. 
MORTOACOR. 

Selling  equity  of  redemption  to  mortgagee,  3G,  241,  274,  821. 
May  not  buy  from  first  mortgagee  so  aa  to  defeat  subsdiucnt 

incumbrancers,  37,  919. 
Granting  lease  for  his  own  benefit,  37. 

Agreement  for  his  concurrence  in  sale  by  mortgagee,  50,  512. 
Not  tenant  at  will  to  mortgagee  wilhin  3  &  4  Will.  IV.  c.  27, 

384. 
Attorning  tenant,  is  estopped  from  disputing  mortgagee's  title, 

810. 
Right  of,  to  redeem,  when  barred,  391  d  scq. 
Concurriu"-  with  mortgagee  in  sale,  enters  into  what  covcuauts 

for  title,  552. 
Granting    lease    without  coucuiTcnce  of  mortgagee,  whether 

lessee  bound  by  estoppel,  888. 
Not  proper  party  to  mortgagee's  suit,  for  specific  performance 

when,  1005. 
Of  leaseholds,  net  a  trustee  of  nominal  reversion,  580. 
Lea^iiug  power  i-esev\ed  to,  its  eU'ect,  888. 

MORTMAIN. 

Corporations  cannot  purchase  without  license  lo  hold  in,  20. 
Act,  enrolment  under,  673,  G85— G87. 

bequest  of  purchase-money  to  charity,  is  wilhin,  2G4. 

exemptions  from  the,  Gs7. 

vendor's  lieu  is  within,  2G  J,  733. 

MOTIVE. 

For  purchase,  unexpressed,  time  not  c8.sculi;il,  420. 
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MUNICIPAL  COEPOEATIONS. 

Eestrictious  ou  sales  by,  IS. 

Sale  by,  under  Lauds  Clauses  Cousolidatiuu  Act,  82. 
MURDER. 

Attainder  for,  iuvolves  furfeiture  and  escheat,  12. 
MUTILATIOX. 

Deeds  how  affected  by,  as  evidence,  320. 
MUTUALITY. 

Of  engagements  by  vendor  and  purchaser,  958  d  scq..,  and  see 
1052. 
may  be  inferred  from  nature  of  the  transac- 
tion, 900. 
On  ground  of,  vendor's  bill  for  i^urchase-money  sustained,  987. 
Want  of,  when  a  defence  in  Equity,  1056  d  seq. 

NAME. 

Of  unincorporated  class,  purchase  in,  bad,  21. 
Of  principal,  auctioneer  not  disclosing,  is  personally  liable,  177. 
Of  stranger,  contract  entered  into  in,  Avhether  valid,  185,  1001, 
Of  principal,  agent  should  sign  in,  185.     And  see  Signature. 

being  undisclosed,  agent  may  vary  times  of  pay- 
ment, LbO. 
Of  each  party  to  contract,  must  appear,  217,  218. 

what  is  a  sufficient  refereucij  to,  218. 
NATUEAL. 

Born  subjects,  who  arc,  24,  25. 
Stream  or  watercourse,  rights  in  resjiect  of,  366. 
Love,  &c.,  may  aid  inade(juate  consideration,  754,  n. 
NATURALIZATION. 

How  procui-able,  24,  25. 
Act,  1870,  23. 
NE  EXEAT. 

Writ  of,  when  granted  against  purchaser,  1121. 
NEGATIVE. 

Evidence,  vendor  does  not  give  copies  of,  or  covenant  to  pro- 
duce, 142,  and  see  322,  328,  332,  676. 
will  or  codicil,  may  be  required  as,  when,  331. 
Clause  in  agreement.  Equity  will  enforce,  how,  1049. 
NEGLECT. 

To  deliver  abstract,  its  effect,  305. 

how  to  be  taken  advantage  of  by  purchaser, 
ib. 
Gross,  by  either  ]jarty  in  proceeding   with  contract,  entitles 

other  party  to  rescind,  421. 
To  require  performance  of  contract,  when  a  waiver  of  time,  424, 

425, 
To  re-register  judgment,  its  effect,  485. 


NEGLECT— (co»/</(He(Z)- 

To  .isk  for  deeds,  its  edeet,  731. 
Meaning  of,  in  covenants  for  title,  7ft5. 

NEGLIGENCE. 

Gross,  in  preparation  of  pavtioulars,  its  ofrcct,  l^.r,. 

in  making  out  title,  its  efRct  in  contlitiou  ft.s  to  paynjonl 
of  interest,  0-10,  Oil. 
Of  auctioneer,  Sec,  181. 
Of  arbitrator,  1084. 

Of  solicitor,  in  uot  making  proper  sc.irclics,  15 1. 
May  affect  questions  of  priorities,  844, 
Gross,  may  be  treated  as  notice,  8G2,  86«. 
Whether  mere  negligence  will  have  the  effect  of,  803. 
Biddings,  whether  opened  fur,  after  certificate,  12ii7. 
Of  vendor,  when  purcliaser  may  recover  damages  for,  822. 

when  it  amounts  to,  with  constructive  notice,  80 1 
e(  acq. 
What  is,  on  the  part  of  a  jMin-haser,  8G3. 

In  inquiring  after  deeds,  whether  suflicient  to  ]>os(pone  pur- 
chaser, 877. 
Purchaser  when  lial)le  for,  by  employing  vcudor'.s  solicitor,  878, 
879. 

NEGOTIATIONS. 

Subsequent,  when  a  waiver  of  notice  to  sell,  73. 

rrelimiuary  to  contract,  rules  to  be  observed  in,  CU.  III. 

how   affected   by   subsequent   written 
agreement,  108. 

Condition  for  rescinding  contract,  how  aHectcd  by,  IGl. 

Upon  title,  Ch.  X.  s.  2. 

Continuance  of,  after  discovery  of  defect  in  title,  a  waiver,  ln77. 
NEPHEW. 

Purchase  in  name  of,  whotlicr  an  ;idvancenicnt,  032,  n. 
NEW  TITLE. 

Vendor,  when  bound  to  convej',  SOS  tt  scq. 

Acquired  by  plaintills  in  E(puty,  after  bill  fded,  lOoS. 

NEXT  PRESENTATION. 

May  be  sold  when  incumbent  is  vi  cxtram's,  242. 

NO:\IINAL.     See  Eesultixg  Tuust. 

Agent,  contract  by,  when  enforced,  184,  185,  1000. 
Purchaser,  purchase  in  name  of,  930  et  acq, 

NOX-EXISTENCE. 

Of  estate,  whether  any  lelief  for,  after  conveyauce,  800. 
Of  part  of  estate,  and  want  of  title  to,  disfiiiguislicd  iis  defence 
1062. 

NOTARIAL  ACTS. 
How  proved,  315. 
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NOTICE. 

Of  Equitable  incapacity  in  original,  affects  sub-purcliaf  ci-,  45. 
Of  alteration  in  sale,  fiduciary  vendors  nliould  give,  C9. 
By  mortgagee,  prior  to  sale,  55,  72. 
When  to  be  given,  72, 

to  assigns  of  mortgngor,  ib. 
"What  sufficient,  ih. 

What  required  under  Lord  Cranworth's  A  ct,  55,  73. 
To  purchaser,  of  improper  sale  l>y  mortgagee,  54. 
Served  on  infant,  is  valid,  72. 
Waived  by  subsequent  negotiations,  73. 

Matters  of  which  purchaser  has,  vendor  need  not  stale,  04,  117. 
Misrepresentation  avoids  effect  of,  what  would  Ije,  119. 
Lease  is,  of  what,  96. 
Of  appropriation  of  purchase-money  should  be  given  to  vendor, 

G27,  G2S. 
Should  be  given  to  mortgagee,  on  purchase  of  equity  of  redemp- 
tion, 693. 
on  purchase  of  equital)lc  estate,  98. 
But  does  not  give  priority,  as  between  equitable  estates  in  land, 

98,  451,  693,  839. 
Should  be  formal,  98,  860,  861. 
Of  revocation  of  licence  should  be  given,  199. 
Of  tenancy,  how  far  notice  of  tenant's  rights,  451,  452. 
Purchaser  without,  not  affected  by  judgments,  456. 
Of  undocketed  judgment,'  binding  in  Equity,  under  old   law, 

459,  487. 
Of  charge  prior  to  registering  judgment,  its  effect,  480. 

prior  to  conveyance,  its  effect,  247. 
Of  unregistered  jiulgment,  how  far  it  bindspurchaser,487, 488, 856. 
What  is  actual,  and  by  whom  it  must  be  given,  857. 
Its  general  effect,  884. 

Of  claim  to  estate  by  stranger,  no  cause  of  action,  108. 
By  or  to  Eaihvay  Company,  effect  of,  57,  209,  210,  214,  258,  259, 

443  et  seq.,  978. 
Whether  it  converts  the  estate  into  personalty  as  between  the 

landowner's  real  and  personal  representatives,  211,  n. 
Not  simpliciter  a  contract,  210. 

Single,  does  not  exhaust  statutory  power  to  purchase,  214. 
Must  be  acted  on  within  a  reasonable  time,  ih. 
Adverse,  not  acted  on,  its  effect  on  title,  330,  1 105 
Of  place  for  production  of  deeds,  when  to  be  given,  408. 
Of  deposit,  absence  of  deeds  may  amount  to,  414. 
Time,  not  originally  essential,  may  be  limited  by,  422,  423. 
but  it  should  be  reasonable,  422. 
what  is  a  reasonable,  423. 
Of  claim,  whether  incumbrancer  need  give,  450. 
Picgistration  under  1  &  2  Vict.  c.  110,  is  not,  ?craUe,  unless 

scax'ch  is  made,  455,  863,  871. 
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PiU'cliasora  without,  ju'l^'iiicuLs  d)  n^L  ull".  .■!,  luiikr   1  cv  2  \ict. 

0.  110,  150, 
Wlietiier  so  as  roj,':ii\l.s  riilaliiiate  jutl^^'inouta,  187, 
Of  unregistoreil  judgment,  4m7. 
Waut  of,  cauuot  be  proved  aa  against  aub-purchaflcrs,  150,  n., 

610. 
Of  sale  bjing  in  bre.i'  Ii  uf  Iru.^t,  powM-  to  give  rceeipta  is  no 

protection,  W2,  (>t);j. 
Of  money  apiiropriateil  an  I  lying  idle  to  save  interest,  0-7,  C2S. 
Of  dcfioiency  in  (juantity,  when  not  presumed,  051. 
Of  mis,le.5criiitinn,  bars  ehiim  to  compensation,  055,  li'Tl. 
Of  copyhold  disentiiling  assurance,  090,  n. 
Of  conveyance,  indorsi'd  on  principal  title  deed,  when  dc^iirabl.-, 

092. 
Of  eoveuaut  for  production  ou  title  deeds,  078. 

whether  cm  lie  insisted  on,  \h, 
foiiu  of,  what  it  should  siieeify,  j''. 
whether  purchaser  can  insist  on,  092. 
Sub-purehasers,  with  vendor's  lien  prevails  ag.ainst,  73'). 
Alienees  with,  are  bound  by  certain  covenants,  707. 
Is  the  ground  for  the  interference  of  Equity  to  restrain  breaches 

of  X'eatrictive  covenants,  707  ct  scq. 
To  tenants  to  pay  rent,  when  a  disturbance,  7S2. 
AVheu  vendor  justified  in  giving,  10S8. 
Of  incumbrauces,  to  purchaser,  before   full   payment  of   [)r.r- 

chase-iaoney,  its  effect,  824. 
Of  another  having  prior  right  to  call  for  legal  esUite,  its  clfecl, 

827. 
Case  o{  I'ilchcr  v.  EauUns,  827. 

What  sufficient,  to  prevent  a  purchaser  obtaining  the  protec- 
tion of  the  legal  estate,  831,  832. 
Purchasers  without,  protected  in  Erpiity,  832. 
Of  voluntary  settlement,  not  material,  8vS9. 
Of  claim,  its  eli'ect,  842,  848. 
As  to  notice  generally,  Ch.  XV.  s.  5. 
Under  Ship  Registry  Acts  formerly  imniatcri.al,  85 1. 

the  later  Acts,  855. 
Of  unregistered  assurance,  &c.,  when  it  binds  pur- baser,  855. 
Of  executory  or  doubtful  instrument,  its  cflecl,  bOO. 
Constructive,  how  delincd,  801. 

general  remarks  on  the  doctrine,  880. 
Should  be  given  to  purchaser,  before  cvictinn,  95?^. 
Alienees  with,  must  jierform  vendor's  enntraet,  9'.)G,  997. 
Of  defect,  at  time  of  filing   bill,  dn.s  n-l  bind  purJiaser  lo 
accept  bad  title,  1113. 

NOTORIOUS. 

Local  customs,  need  nnt  bo  rcf.rr.-d  t"  in  conli-aet,  118. 
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NUISANCE. 

Concealment  of,  by  vendor's  agent,  92. 
On  estate,  piircliaser  when  liable  for,  920. 
What  is  a,  775,  n.,  921,  n. 

On  a  neighbouring  estate,  whether  a  sufficient  defence  to  a  suit 
for  specific  performance,  1062. 

NUNC  PEO  TUNC. 

Order  for  mortgagee  to  bid,  made  in  Bankruptcy,  36,  n. 

OATH. 

May  be  administered  by  certain  officials  abroad,  575,  576. 

OBJECTIONS.     Sec  Defects. 

To  title,  conditions  as  to,  their  effect,  145  et  seq.,  155  et  seq. 

aliunde,  150,  151. 
How  affected  by  delay  in  delivery  of  abstract,  126,  304,  305. 
Condition  limiting  time  for,  fiduciary  vendors  may  use,  157. 

when  it  does,  and  does  not,  apj)ly 
158—161. 

benefit  of,  how  lost,  161. 

what  a  sufficient  waiver  of,  ih. 
Frivolous,  should  be  avoided,  428. 
Important,  should  not  be  withheld,  429. 
Negotiations  upon,  and  waiver  of,  Ch.  X.  s.  2. 
Expediency  of  reciting,  in  deed  of  confirmation,  524. 
Equitable,  a  Court  of  Law  considers,  975. 
What  are,  for  purposes  of  reference  of  title,  1097. 
When  should  be  taken,  1110. 

Fresh,  purchaser  may  take,  on  fresh  reference,  1110,  1111. 
Wliat  may  be  raised  on  reference,  1114. 
Fair,  not  a  ground  for  costs,  1124,  1125,  1136. 
Purchaser  waiving,  paj^s  costs  of,  when,  1130. 
Improper,  costs  occasioned  by,  not  allowed,  1130. 

OBSTEUCTION. 

Of  necessary  way,  a  disturbance,  782, 

OCCUPATION. 

Of  premises  by  purchaser,  its  effect  on  right  to  rescind,  27,  945. 
Seisin  not  presumed  from,  as  between  vendor  and  purchaser,  334, 
Of  premises  by  purchaser,  yet  compensation  allowed  for  defects 

118,  657. 
Efiect  of  reference  to,  452, 

Erroneous  reference  to,  in  describing  parcels,  114,  n.,  140,  531. 
Notice  of,  how  for  notice  of  occupier's  equities,  452,  866,  867, 
1072. 
as  respects  a  past  occupation,  453. 
Title  gained  by,  384,  401,  402. 
Ptent,  when  set  on  estate,  633,  1093. 
OCCUPATION  PENT.    See  Account,  Leaseholds. 
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OFFER. 

For  purclKiso  hy  tl.ird  ym:.n,  tal«o  a.s.s..rti..u  of,  l.y  vo.ulor,  102. 
J'y  letter,  wlicn  it  bimls  the  ]Kuty  inakiii-  it,  21s. 
Party  aeoeptiiii,',  not  lial.I,.  fur  d.lays  in  post,'  :il!).' 
Withdrawal,  njettioii,  and  ftccoptanci-  of,  '22S-2att. 
C'onditiojial  accci)tance  of,  230. 
Must  bo  acec'pti'd  within  a  rea.sonabIe  lime,  Ik 
yiay  be  withdrawn  before  acccptaiiee,  il>. 
If  rejected,  cease.^  to  bo  binding,  ih. 
OFFICIAL. 

Assignee  of  bankrupt,  power  of,  us  re-ards  ntik?,  .0.1. 
Appointments,  presnni|)tion  (.f,  ;j.3n. 
OFFfCE  COPIES,  AND  EXTRACTS. 

Are  received  as,  but  are  not  strictiv,  evi.leneo,  :)1S 
0MLSSI(3N. 

Conditions  against  allowing  compensation  for,  11). 
In  operative  part  of  deed,  wiien  m.ny  be  supplied  by  rocii.d.s, 
522,  •)2:3. 

In  affidavit  verifying  certilicato  of  aeknowIod;,'ment  by  maiii-d 

woman,  its  eflect,  .073. 
Of  parcels  from  conveyance,  purclia.scr  wlien  relieved,  807. 
To  make  prudent  impiiries,  purchaser  when  not  liable  fc-r,  877. 
Of  stipulations,  if  deliberate,  binds  the  p.artie9,  1012. 
To  make  inquiry  for  title  deeds,  its  effect,  G7.s,  CIi    XV   s  0 

844,  809,  877.  ' 

To  make  prudent  in<iuiries,  purchaser  when  liable   for,  808  ct 

seq.,  877. 

OPENING  PIDDINCS. 

Allowed  in  B.ankruptcy,  81. 

Former  practice    respecting,  on   sales   in    Chancery,  81,   1201 
et  xeq. 

Now  abolished  by  recent  statute,  1205. 

Not  usual,  after  certificate  became  absolute,  12(>G. 
OPERATIVE  PART. 

Of  deed,  how  aflfected  l>y  recitals,  522,  .533. 

May  restrict  generality  of  recitals,  il>. 

Now  used  only  in  present  tense,  528. 
OPINION. 

Puffing  statements  amounting  to  more  expression  of,  wholhor 
allowable,  100,  101. 

Of  counsel  as  to  title,  its  effect,  153. 

l)urehaser's  .solicitor  justified  in  obtiining, 
300. 
Of  counsel,  whether  within  the  rule  as  to  ))rivileged  eomnnini- 
cations,  883. 
does  not  save  costs,  1125. 
Of  conveyancers,  not  conclusive  against  title,  !)70,  and  -.,    i  in?. 

Ami  .Set  Cask,  Counsel. 
VOL.  ir.  E  i:  ,, 
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0PP0SITI0^\ 

Pai-liamcutaiy,  as  to  contracts  foimded  on  withdrawal  of,  190, 
ih.,  u. 
OPPEESSIVE. 

Sale  by  mortgagee  may  yet  bo  valid,  71. 

OPTION.    See  Pre-emption. 

Of  purchase,  as  to  declaring,  208  et  seq. 

at  fixed  price,  fiduciary  vendors  may  not  give,  79. 
does  not  subject  lease  to  agreement  stamp,  237,  n. 
bhould  not  be  given  by  trustee  for  sale,  79. 
must  be  exercised  within  prescribed  period,  420. 
and  is  strictly  construed,  208,  822. 
Of  sale,  or  purchase,  declared,  its  effect  on  relative  rights  of 

donee's  representatives,  257  ct  seq. 
Of  purchase  by  lessee,  declared,  its  effect  on  relative  rights  of 
donee's  representatives,  257. 

ORDEPv. 

To  pay  purchase-money  to  third  person,  when  irrevocable,  ISG. 

lu  Lunacy,  how  proved,  318. 

Of  the  Courts  of  Chancery  and  Bankruptcy,  and  in  Lunacy,  has 
the  effect  of  judgment,  466,  467. 

Of  the  Probate,  Divorce,  Admiralty  and  Coimty  Courts,  whether 
it  has  the  effect  of  judgment,  467. 

Under  the  Trustee  Act,  its  effect,  588. 

Of  reference  of  title,  1097  et  seq. 

Whether  it  can  supply  want  of  written  contract,  217. 

Of  the  Court,  not  an  instrument  in  writing  within  apportion- 
ment Act,  813,  n. 

OPJGINALS. 

Loss  of,  when  supplied  by  secondary  evidence,  142. 
Condition  against  ]n-oduction  of,  its  effect,  145. 
OPNxYMENTxVL  TIMBER.    See  Timber. 

OUSTEE. 

Of  ceshu  que  trust,  is  not  within  3  &  4  Will.  IV.  c.  27,  s.  25, 
381. 
OUTGOINGS. 

What  are,  122. 
OUTLAWRY. 

Forfeiture  on,  not  abolished,  13. 
OUTSTANDINCJ  INTERESTS. 

How  to  be  got  in,  and  costs  of,  15G,  501,  722. 
condition  as  to  expense,  156. 
whether  by  sejaarate  deeds,  501. 
Provisions  in  Lands  Clauses  Consolidation  Act,  i-especting  916, 

017. 
^\'\u^n  not  a  defect  of  title,  281. 
"When  a  ground  for  certificate  against  title,  1109. 
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OWNER.    ,SVc  Statutouy  Ow.nkh. 

Meaning  of  term  in  L.  C.  C.  Act,  52. 

Purchaser,  after  contract,  is  f'<iuitable,  210. 

Under  lU-^ability,  conipnlsury  purcluise  fioni,  not  a  conversion, 

258, 
Whether  purchaser  acting  as,  accepts  tiUe,  430  ct  seq. 
Of  estate  sold  by  Court  or  his  trustees,  covenants,  ft  15. 
Beneficial  devisee  and  executor  selling  as,  implies  no  brei<li  of 

trust,  GU2. 
Of  lands,  party  in  possession  selling  to  liaihvay  Company,  when 

deemed  such,  GGO. 
Adjoining,  right  of,  to  pre-emption,  under  Lands  Clau.9C8  Con- 
solidation Act,  7G3. 
PALATINATE  COURTS. 

As  to  registration  of  judgnienls  in,  4GG,  •18.'5. 

Such  judgments  are  now  within  2  Vict,  c  11,  and  3  &  1  Viet. 

0.  82,  486. 
May  make  orders  under  the  Trustee  Act,  583. 
Orders  by,  whether  evidence  under  45th  sect.,  588,  n. 
PARAMOUNT  TITLE. 

Purchaser  asserting,  need  not  give  up  possession,  438. 
Eviction  under,  when  within  the  usual  covenants  for  tith',  784. 
And  see  Account. 

PARCENER. 

May  compel  production  of  title  deeds,  409. 

PARCELS. 

Fiduciary  vendors  may  sell  in,  G7. 
Conilitions  as  to  identity  of,  153. 
Presumptions  of  identity  of,  333. 
How  to  be  described  in  conveyance,  530  et  seq. 
Improperly  included  in,  or  omitted  from,  conveyanc'^.  I.nv  re- 
specting, 744,  807. 
PARDON. 

Of  treason,  felony,  &c.,  its  effect,  13. 

PARENT. 

And  child,  contracts  between,  20,  752,  753. 
Purchase  in  name  of,  not  an  advancement,  933. 

PARISH. 

Inhabitants  of,  cannot  purchase  co  Mnxiac^  21. 

PAROL.    Bcc  Verbal. 

PARSON. 

And  churchwardens,  by   custom  a  corporation   to   purch-iiw 

land,  21. 

PART. 

"  Any,"  trust  to  sell,  extends  to  entirety,  07. 
Material,  of  jiroperty,  wanting,  or  no  title  shown  to,  defect  ia 
fatal,  139,  10G2,  1071,  1('7G. 

TEES 
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'PABT—icoiitinuul). 

T'^nspecitied,  of  estate,  notice  of  cliju'ge  as  atfeetiug,  8G5. 

Of  estate,  vendor  when  compelled  to  convey,  1065  ct  seq. 
PART-OWNEE. 

May  enforce  production  of  deeds,  409. 

PART-PEEFOEMANCE. 

Of  unseale<l  contract  by  puLlic  company,  23G. 

Equitable  doctiine  of,  not  recognised  at  Law,    62. 

In  case  of  building  contracts,  its  effect  as  to  specific  performance, 

991. 
What  acts  of,  are,  or  arc  not,  sufficient  in  Equity,  1023,  ct  scq. 

must  be  solely  referable  to  the  parol  a;-;roement, 
1032. 
Requisite,  to  set  up  subsequent  parol  variation,  10-13. 

PAETICULARS. 

Of  sale,  general  matters  relating  thereto,  Ch.  IV.  s.  1. 

preparation  and  contents  of,  Ch.  IV.  s.  2. 

■what  they  should  state,  114. 

on  sale  by  Court,  1197. 
Of  claim,  may  be  required  at  Law,  973. 

PAETIES. 

To  conveyance,  requisition  as  to,  an  objection  to  title,  160,  161. 

who  must  be,  Ch.  XII.  s.  2,  1219. 

arrangement  and  description  of,  517. 
To  contract,  as  between,  it  is  in  Equity  a  conveyance,  246. 

should  both  be  named,  217,  218. 
To  suit  for  specific  performance,  Ch.  XVIII.  s.  4. 
To  suit  cannot,  without  leave,  bid  at  sale  in,  1195. 
To  interpleader  suit,  179. 

PARTITION. 

Deed,  party  claiming  under,  can  enforce  its  production,  409. 

"Whether  power  of  sale  and  exchange  authorizes,  7^. 

As  to  costs  of  carrying  out  agreement  for  on  death  of  co-owner, 

200. 
P.y  Commi.ssioners  under  Tnclosure  Act,  288,  n. 

PARTITION  ACT,  1868. 

General  provisions  of,  Ch.  XX.  s.  3. 

Sale  when  ordered  under,  1186  e<  scq. 

Mode  of  procedure  under,  1186. 

Applies  only  where  there  is  a  partition  suit,  1187. 

Costs  under,  1189. 

PARTNER. 

Solvent  or  surviving,  sellini;  on  bankruptcy  or  death  of  co- 
partner, 85. 

Purchasing  from  co-partner,  is  entitled  to  what  abstract,  280, 
286. 

Selling  to  co-partner,  when  stamp  duty  payable,  527 
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As  to  laml.i  purelias  Ml  m-  hel.l  in  i,aitner«Iiip,  023  ,f  »fy. 

Advautage  secured  by  one,  enures  to  the  others,  927. 

Must  conform  to  a,',afcment,  in  wl.idi  i-ruperty  i,  buu-lit  fur 

purposes  of  spcculalion,  tl>. 
Where  tin;  partnership  trade  i«  merely  anciUary  tu   the  hind, 

Avhelhei-  the  hind  is  i>ci'sunal  estate,  U2x. 
Laud  of  survivinn-,  wlien  reconverted  into  realty,  ih. 
PAllTNERSIIir. 

In  a  mine,  wla-u  nut  sulliciently  proved,  '.'2(1,  and  s-x  1)2!)  u. 
Contract  for,  not  eulurccable  in  Equity,  I)!j2,  1U4H. 

excoi>t  in  what  cases,  lopj. 
PARTY,  01^  PIUVY. 

Effect  of  the  words,  '^G. 

PASTURAGE. 

Right  of  sole,  whether  n pmjU  a  ixcndrc  within  tiie  Prescription 
Act,  373. 

PATENT. 

Defects,  what  are,  vendor  need  not  point  them  out,  1)2. 

but  must  not  try 
to  conceal,  ib. 
Ambiguity,  evidence  of  intention  cannot  explain,  22*;,  !j(J4. 

PAYMENT. 

Terms  oi',  agent  of  undisclosed  principal  may  vary,  IttG. 

Ofde])o.sit.     (S'ce  DEro.siT. 

Of  charges,  when  jiresumed,  323. 

Of  purchase-money,  when  presumed,  324. 

not  a  suUicient  act  of  part  ]ierf«)rmance,  102G. 
into  Court,  when  orikied,  lufey  cl  «i<i. 
recital  of,  its  effect,  523. 
Of  rent,  williin  the  3  &  4  Will.  LV.  c.  27,  3SG. 
Of  moi'tgage  debt  within,  31)5. 
Of  money,  what  decrees  and  orders  for,  luue  the  effect  vi'  jud". 

ments,  4G6,  4G7. 
Of  jmreliase-moiiey  on  completion,  C'h.  XIII.  s.  G. 
To  agent,  Avhen  authnrised,  G'>N. 

Out  of  Court,  of  money  paid  by  Railway  Companies,  GG2  d  sc'i-, 
711. 
costs  of,  711. 

of  moneys,  subject  to  a  remote  pus-sibility  of 
claim,  340,  34G. 
To  bankrupt,  when  protected,  64.5  ct  scq. 

PEDICiREE. 

Matters  of,  should  be  abstracted  in  chief,  21)1). 
Presumption  in  anatters  of,  33(1  - '  fc'i. 
Evidence  of  matters  of,  34G  t(  siy/. 
Recital:^,  when  evidence  of,  317,  3o<>. 
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PENALTY. 

Condition  for  payment  of,  distiuguisLed   from   condition   for 

forfeiture  of  deposit,  163. 
On  entry  by  Eailway  Companies,  before  payment  or  deposit,  445. 
Statutory,  what  is  subject  to,  is  unlawful,  l(i45. 
Insertion  of,  in  agi-eemeut,  yet  specific  performance  decreed,  lOGl. 
On  stamping  agreement,  23S. 

deed,  after  execution,  695. 
PENCIL. 

Signature  is  binding,  232. 
PENDENTE  LITE. 

Protection  of  property  in  Equity,  760. 

Legal  estate  may  be  got  in  from  unsatisfied  iucumbrancer,  828. 
but  not  from  satisfied  incumbrancer, 
scrahlc,  829. 
Abstraction  of  subject-matter  of  suit,  relief  for,  1117. 
Settlements,  908  et  seq. 
PEPvCH. 

Statutory  length  of,  644. 

Statement  of  perches  and  roods,  its  effect  on  the  expressions 
"  more  or  less,"  &c.,  652. 
PEEFECT. 

Abstract  is,  when,  126,  161,  162,  281. 

PEEEOEMANCE. 

Of  covenants,  condition  as  to  evidence  of,  on  sale  of  lease,  169. 

to  settle,  what  is,  941  et  seq. 
Of    plaintiff's    engagements,    when    necessary   before    action, 
Ch.  XVII.  s.  3. 
when  should  l>e  alleged  in  the  pleadings,  1014. 

PERIODICAL  PAYMENTS. 

Arrears  of,  how  long  recoverable,  398. 

PEE.JUHY. 

Defendant  by  answer  denying  parol  agreement,  whether  indict- 
able for,  1036,  n. 
PERMITTED  OR  SUFFERED. 

.  Effect  of  the  words,  785. 
PEEPETUITY. 

Covenant  creating,  whether  enforceable,  767,  and  sec  1049. 
PEESONAL  ESTATE.     See  Deficiesct,  Mixed  Flxd. 
Land  bought  by  co-adventurers  is,  927. 
Whether  so,  where  partnership  trade  is  merely  ancillary  to  the 

land,  928. 
Unpaid  purchase-money  is,  on  death  of  vendor  before  completion, 

255. 
Conversion  into,  what  amounts  to,  256  et  scq. 
Compulsory  purchase  by  a  public  company,  whether  a  conversion 
into,  258,  259. 
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PERUSAL. 

or  abstract,  as  to  nnxlo  of,  308. 

un  belialf  of  imrcliascr  or  niortijayce,  ilibliuguiulifil, 

307. 
purchaser's  solicitor,  olijcetiug  to  delay  iu  dt-livery, 
•should  abstain  from,  Bo.j. 
Of  draft  conveyauco,  suggestious  as  to  uiodc  of,  5G4. 
Of  couveyauce,  vendor  pays  for,  707. 

TETITIOX. 

Uudor  Lands  Clauses  Consolidation  Act,  should  bo  served  ou 

^vboln,  GG8,  718,  719. 
gcneml  pmctice  respcctiug, 
GG7  cl  SOI. 
Under  the  Settled  Estates  Act,  mode  of  proceeding  ou,  117C. 

1177. 
For  wiuding-up  a  public  company,  is  not  a  lU  imukm,  497,  8G3. 

PEW. 

Eight  to,  how  shown,  292. 
iu  chancel,  ib. 

PHOTOGrvAPH. 

Of  inscription,  whether  evidence,  349,  n, 

PLACE. 

For  production  of  deeds,  407,  408. 

PLAINT. 

For  specific  performance  iu  County  Court,  1012. 
General  practice  respecting.  1015  et  scq. 

PLAINTIFF. 

In  Equity,  caunot  vary  contract  by  parol  evidence,  111,  103G. 
generally  conducts  sale,  1196. 

PLAN. 

Eefereuce  to,  iu  particulars,  its  effect,  119,  120,  121. 
iu  couve^-auce,  530,  531,  9G5,  966. 

care  requisite  in  using,  530,  and  sec  965. 
Condition  reserving  right  to  modify,  175. 
Whether  to  be  copied  upon  abstract,  303. 
Tracings  of,  slicuLl  generally  accompany  abstract,  304. 
Not  within  the  mle  as  to  privileged  comuumicatious,  882. 
How  to  be  interpreted,  s:e  L^jh  v.  lliclumU,  9G5. 

PLEA. 

Of  bankruptcy  in  a  vendor's  suit  for  specihc  i>erturmance,  loo. 

01  purchase  for  value  without  notice,  when  and  how  to  be  raised, 
831,  833. 
POLE.     S'ie  PEr.cii. 
POLICY  OF  ASSURANCE. 

Life,  purchaser  of,  bound  to  disclose  death  of  .assured,  !<>,. 

Ri.'ht  to,  on  sale  of  reversion  bving  set  aside,  757. 

A^iiist  fire,  whether  purchivser  entitled  to  assignment  of,  M2. 
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PORTION. 

Can  bo  raised,  Avlieii,  614. 
Further,  a  consideratiou  for  settlement,  890. 
Of  estate,  ]iurcliaser  of,  may  cumix-l  production  of  title  deuds, 
410. 

POSSESSIO  FBATRIS. 

Doctrine  of,  destroyed,  387. 

POSSESSION. 

Condition  respecting,  120. 

Not  necessarily  personal  occupation,  ih. 

Agreement  to  give  up,  for  a  money  consideration,  must  be  in 

writing,  200. 
Vendor  in,  after  time  fixed  for  completion,  may  get  in  crops,  &c., 

247. 
Vendor  retaining,  when  liable  to  occupation  rent,  633,  G34. 
Purchaser  in,  before  payment  of  purchase-money,  rcsti'aiued 
from  waste,  251. 
priind  facie,  a  tenant  at  will,  384. 
when  liable  for  use  and  occupation,  if  no  title, 
252,  958. 
When  title  may  be  j^roved  by  evidence  of,  297. 
Title  acquired  by,  under  Statute  of  Limitations,  376  el  scq. 
What  is,  under  the  Statute  of  Limitations,  379  et  seq. 
Does  not  operate  as  a  statutory  transfer,  402. 
Rights  inter  se  of  several  adverse  possessors,  401. 
Evidently  at  once  required,  time  is  essential,  420. 
Undertaking  to  deliver,  not  binding  in  Equity,  421. 
Neglect  to  require,  Avhen  a  waiver  of  time  fixed  for  completion, 

425. 
When  a  waiver  of  title,  430  ct  seq.,  1077,  1212. 
Taken  after  delivery  of  abstract  a  i>riiad  facie  waiver  of  objec- 
tions to  title,  433. 
So  if  taken  forcibly,  ih. 
But  not  if  taken  under  the  contract,  434. 

or  with  vendor's  leave,  434, 
436,  437. 
Retention  of,  may  be  an  accejitance  of  title,  435,  437. 
AVhat  amounts  to,  435. 

Purchaser  in,  his  rights  and  liabilities,  C'h.  X.  s.  3. 
when  occui)ying  tenant,  436. 
pays  interest  pending  completion,  when,  627  etsai. 
liable  to  vendor's  lien,  730. 
ejectment  of,  a  defence  in  Equity,  1087,  1088. 
when  required  to  vacate  or  pay  purchase-money, 
1090  et  scq. 
Purchaser  having  taken,  cannot,  by  giving  up,  escape  liability 
to  interest,  630. 


INDKX.  i:;,il 

rOSSES.SION— (.•o»<ui»e,/). 

riircli:t.S(.T,  wlicii  entidid  l...  w  Imiv  i,i  icr  p.-iyablel.}-  iu>Ulmciit»>, 

(VS.). 
Viiulor  in,  ]>y  ;iUi.rin!:^  inoporly,  HVoi«ls  contract,  Ul. 
wlien  liable  lo  ucciipatiou  rent,  GS.i. 
must  account  for  receipts,  and  ileterlomtiuiiB,  (U'.i. 
retaining,  after  conveyance,  not  liable  for  UHe  an<l 
occupation,  810. 
By  Railway  Companies  before  completion,  Ch.  X.  s.  fi. 
Ixenieily  against  lambjwiicr  refusing  to  give,  44'>. 
Party  in,  liis  /*/•(■)((((  facie  right  to  pureliase-nioney  paicl  into 

Court,  ()GG— G(j8. 
A  statutory  bar  as  against  a  charitable  trust,  382,  839. 
Of  estate,  or  deeds,  assignees  omitting  to  take,  yet  not  pi>.si- 
poned,  845. 
notice  of  holder's  equities,  8(i5,  990. 
Of  title  deeds,  how  far  material  as  respects  priorities,  844  c(  S'l. 
Given  or  taken,  a  part  performance,  l(i23. 
Eeteution  of,  whether  a  part  performance,  1(»24  tt  svq.,  I(i3li. 
Wrongfully  obtained  is  unavailing,  1020. 
Collateral  parol  agreement  for,  void,  l(i41. 
Effect  of,  on  costs,  113"). 
Purchaser  from  Court,  not  allowed  to  take,  without  aca-pling 

title,  1212. 
Purchaser  taking,  without  leave,  accepts  title,  1JI2,  and  »<.<.■  431. 

fi'om  what  time  entitled  to,  1210. 
Costa  of  application  for  leave  to  take,  and  to  pay  money,  12(>8. 
AVrit  of  assistance,  to  obtain,  1123. 
POSSIBILITY. 

i\Iay  be  sold,  243. 

Mere,  evidence  to  negative,  cannot  be  rc'iuired,  32:». 

POST. 

Party  sending  letter  by,  is  not  resiHjnsible  for  delay,  219. 
Otter  made  by,  binding,  if  at  once  accepted,  2.30. 

POVERTY. 

Whether  an  excuse  for  l<tc/n<,  49,  7.")9. 
Of  vendor,  effect  of,  740  <7  x.  7. 

POWER. 

Collateral,  infant  may  convey  umlcr,  3. 

Married  woman  may  convey  or  contract  under,  9,  10,  999. 

Of  sale,  exercise  of,  Ch.  II.  ss.  1,  2,  3,  4,  1138  ct  «//. 

donee  of,  ilisqualiHed  from  purchasing,  3'). 

extinction  of,  -50. 

trustees  selling  under  power,  01. 

unlimited,  whether  valid,  02,  n.,  113"^  ct  teq. 

conditional,  04. 

strictly  construed,  G08. 

authorizes  a  mortg.nge,  when,  77. 
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FOWER— (continued). 

Of  sale,  by  auction,  does  not  authorize  private  sale,  05. 
in  mortgage,  title  under,  lloS  et  sa/. 
under  Lord  C'ranworth's  Act,  55,  78. 
whether  exercisable  by  sub-mortgagee,  5G. 
whether  trustee,  authorized  to  mortgage,  can  give,  78. 
to  A.,  does  not  authorize  sale  to  B.,  66. 
under  siDecial  conditions,  its  effect,  174. 
refei-ence  to,  does  not  extend  to  accompanying  power 

to  give  receipts,  609. 
trustees  not  compelled  to  exercise,  1003. 
Of  sale  and  exchange,  wlien  may  be  accelerated,  63. 

authorizes  enfranchisement,  78. 
whether  it  authorizes  partition,  ih. 
To  consent  to  sale,  how  affected  by  alienation  of  life  estate,  74 

et  seq. 
To  purchase,  exercise  of,  Ch.  II.  s.  5. 
Of  auctioneers  and  agents,  Ch.  V.  ss.  2  and  3. 
Of  vendor  to  manage  estate,  until  completion,  247. 
Instrument  creating,  should  be  abstracted,  297. 
How  to  be  recited,  521. 
Exercise  of,  defeats  judgment  under  old,  but  nut  under  new 

law,  469  et  seq.,  487. 
Survives  to  trustees  or  their  representatives,  when,  608,  n. 
Defective  execution  of,  relief  against,  840  et  seq.,  1000. 

when  supplied  by  22  &  23  Vict.  c.  35,  840. 
Of  revocation,  settlement  reserving,  is  fraudulent,  903. 

should  be  expressly  reserved,  when,  903. 
Contract  under,  enforced  against  remainderman,  246,  995. 

M-hether  so,  on  the  ground  of  expenditure,  if 
by  parol,  1031. 
To  make  substituted  settlement,  vendor  not  comijclled  to  exer- 
cise, 1061. 
A7ul  see  Ekcripts. 

PEyEMUNIEE. 

Effect  of,  on  general  right  to  sell,  or  buy,  12,  29. 
PRAYEE. 

For  general  relief,  what  relief  obtainable  under,  1014. 

Peayer  book. 

Entries  in,  may  be  evidence  of  pedigree,  348,  349. 

PRECEDENT.    ,Scc  Coxditiun. 

PRE-EMPTION. 

Clause  of,  in  lease,  whether  notice  of  the  lease  is  notice  of,  96. 
Should  be  provided  against  in  contract  lor  assignment,  207. 
Parol  acceptance  of  right  of,  insufficient,  208. 
Right  of)  how  not  accepted,  209,  see  1030. 

at  fixed  price,  fiduciary  vendors  may  not  give,  79. 


iNDKX.  !:?<;''> 

PRE-E^IPTION— ^-onV/ziKefO. 

Right  of,  strictly  construed,  2(19,  420, 

who.n  may  be  rxerciseil,  208,  420. 

wliat  a  sunTicieiit  exercise  of,  20'.),  M(J. 

liow  destroyed,  2<i0. 

should  be  noticed  iu  ])artii-ular>,  1 17. 

may  be  reserved  to  mortgagee  at  time  of  loau,  24  I. 
Over   supertludus  lauds,  under  Lan'ls   Clauacs   C<JUBolidiai<m 

Act,  7(;i  ct  sr(j. 
Cases  iu  which  it  does,  and  does  nnt,  arise,  7G1,  702. 

PRELIMINARY  INQUIRIES. 

Sale  by  Court  can  be  made  bcfon',  1101. 

RRE^riUM. 

For  lease,  infant  lessor  obtaining  by  iVaiul,  decreed  to  rci-ay,  4. 
Tnfaut  lessee,  having  occupied  iiroperty,  cannot  n'cover,  2V>,  27. 
Ou  policy,  whether  purchaser  of  rcveraiou  entitled  to  return  of, 
ou  sale  being  set  aside,  757,  758. 

PREJUDICE.  ,  .    , 

Replies  returucd  wlthuul,  do  uut  affect  ven.lor  s  right  to  rcsciml 

contract,  sonWc,  ICl. 
Approval  of  the  draft  couveyance  without,  its  elTcet,  432,  and 

see  501. 
Act  done  to  parly's  own,  not  a  part  perfuruiauce,  lt'34. 

PREPARATION. 

Of  conveyance,  when  a  waiver  of  title,  432. 

general  matters  relating  to,  Ch.  XII. 
costs  of,  whether  purchaser  can  recover  iu  an 
action  for  damages,  040. 
Of  abstract,  on  sales  by  the  Court,  1197. 

PRESCrvIPTION. 

Title  under,  3.jG  i<  5i'i.  ^ 

General  nature  of  title  under  the  2  &  3  ^^ill.  n  •  c  .  1,  3oG. 

Iu  cases  of  claims  uf  light,  357. 

whether  right  lost  by  cnlargcmeut 

or  alteration,  358. 
need  not  be  v-s  of  right,  357. 
to   what  ext<.-ut  the    right  can  Ihj 

claimed,  359  ct  S'v. 
Iu  cases  of  clainis  of  way,  public  or  private,  301-303. 

how  the  right  may  be  lost,  30.i. 

Iu  cases  of  claims  of  watercourse,  304  d  soi. 

1,0  right  to  flowing  water, 
364,  except  in  a  dctinito 
ehanncl,  3G5. 

distinction  between  n.itui-al 
and  artitieial,  300. 

waters  of  a  canal,  307. 
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PEESCRIPTION— (co)(/;/M'tj;. 

lu  cases  of  claims  of  lateral  sii])poi't,  368  d  scq. 

how  the  right  may  Le  ac- 
quired, 368. 
when  right  of   action  ac- 
crues, 369. 
w'heie    right    of   working 
minerals     is     reserved, 
370,  371. 
In  cases  of  claims  of  rights  of  common  and  profits  d.  prendre, 
371. 
right  of  fishing,  372. 

to  dig  coals,  &c.,  ih. 
to  sole  pasturage,  373. 
Period  for  which  possession  must  be  proved,  373  et  scq. 
Interruption  of  title  under,  what  is,  375,  376. 
Lost  grant  need  not  now  be  presumed,  3-25,  n  ,  3o6. 
PEESEXTATION. 

Purchaser,  claiming  present  right  of,  must  accei)t  title,  250. 
Eight  of,  when  barred  by  statute,  393. 
Injunction  against,  pendente  lite,  ir)94. 
Purchase  of  next,  when  simoniacal,  242,  243. 

PEESENTMENT. 

Of  copyhold  assurance,  dispensed  witb,  691. 

PEESEEYATIOX. 

Of  property  pending  litigation,  760. 

PEESUMPTIOX.     See  Evidence. 

As  to  ownershi])  of  strips  of  waste,  165,  n. 

of  encroachments,  165,  and  ib.,  u. 
Of  instrument  having  been  duly  stamped,  238. 
Of  mei-ger  of  satisfied  terms,  271. 

01  title  to  fee  simple,  from  uninterrupted  possession,  297. 
Deficiencies  in  proof  of  documents,  or  of  their  attendant  for- 
malities, how  far  supplied  by,  322  et  seei. 
General  rule  of,  between  vendor  and  ]}urchaser,  327. 
Deficiencies  in  proof  of  facts,  nut  documentary,  how  far  sni)- 

plied  l^y,  333  et  seq. 
In  matters  of  pedigree,  336  et  seq. 
As  to  marriage,  338. 
As  to  validity  of  marriage,  339. 
As  to  death,  340. 

As  to  time  of  death,  342,  and  see  343. 
As  to  survivorshiiJ,  344. 
As  to  failure  of  issue,  344  et  seq. 
Under  Lands  Clauses  Consolidation  Act,  of  party  in  jxjssessiou 

being  oM-ner,  666,  667. 
As  to  stamps  being  sufficient,  326,  706. 
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PRESUMPT10N--(.o,(//,un./;. 

As  ti)  a  tcimncy  in  cumiuoii  from  .■in  cijn.il  cutriliiilicin  "f  llio 

pm-cliaso-mone}',  Ull. 
Of  ailvancemont,  how  nbuttrd,  U.W)  <(  .fiq. 

PRETENDED  TITLE. 
Sale  of  illojcal,  239. 
"NVliat  is  a,  240,  what  is  not,  ib.  e(  .i>q. 

PRICE.    See  Consideuatios. 
Ch.  II.  3.  3. 

Trustees  foi*  sale  may  a.^certain,  by  valnation,  70. 
Limited,  agent  exceeding,  docs  not  hind  jirimipal,  K^. 
P)ond  of  refi'i-encc  to  scltic,  may  amount  to  agn-emont,  20S. 
Unci-itainty  respecting,  is  faljil  to  contract,  220. 
Of  laud  taken  hy  llaihvay  (.Company,  how  settled,  219,  G2.'j. 
Excessive,  when  not  a  ground  for  relief  in  Equity,  802. 

PRINCIPAL.    Sec  Agkkt. 

PRIORITY.     Sec  Ch.  XV.  Lkgal  Estatks. 

None  is  gained  hy  notice  to  trustees,  on  purcha.se  of  equit'iMe 
estate  in  land,  99,  401,  850. 

On  fund  in  C'lurt,  by  stop  order,  99. 

Of  purchasers  from  successive  voluntary  grantees,  inkr  S',  9(i3. 

Of  judgment  creditor-s,  inter  se,  481,  854. 

Of  registered  over  unregistered  insti-uments,  824,  n. 

Gives  equity,  meaning  of  the  maxim,  832. 

On  what  the  rule  as  to,  depends,  844. 

Under  Registration  Act.'<,  Ch.  XV.  s.  4. 

01"  registered  deeds,  inter  se,  G80,  854. 

Legal  estate  gives,  where  equities  are  equal,  823. 

PRISON. 

Contract  executed  in,  hold  valid,  l(i.;l. 

PRIVxVTE. 

Contract,  a,s  to  sale,  by  fiduciary  vendori?,  05  ct  >teq. 

preparation  of  agreement,  on  .sale  by,  205. 
Restrictions  on  agent's  written  authority,  Ls3. 

PRIVILEGED  COMMUNICATIONS. 
Protected,  330,  881  et  seq. 
What  are  within  the  rule,  881 . 
AVhat  are  not  within  tlie  nde,  tb. 
To  whom  the  rule  oxti-nds,  882. 

PRIVITY. 

Of  estate,  as  respects  covenants,  TC"),  TT"^,  779. 

PRIVY. 

EtTect  of  expression,  in  covenants  for  title,  .>(5. 

PROBATE.    .Vto' Executor.  ,     ,    ,, 

Tveceived  as,  but  not  properly  evidence  nf  title  t-i  fiwholds  or 

copyholds.  320. 
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?nOBATEr-(eontmued). 

In  solemn  form  is  conclusive  as  to  vf.lidity  of  will,  320. 
Should  be  seen  to  have  issued  from  proper  Court,  when,  321. 
Court,  orders  of,  whether  they  operate  as  judgments,  467. 

PROBATE  DUTY. 

Payable  in  respect  of  unpaid  purchase  money,  on   death  of 
vendor  before  completion,  257. 

PnOCEEDIXGS. 

At  Law  and  in  Equitj-,  bankruptcy.  Sec,  how  proved,  31 G. 
Stay  of,  when  may  be  obtained,  1133,  1134. 

PPOCLAMATIO>s^S. 

Of  fine,  want  of  evidence  of,  supplied  by  statute,  31G. 

PPODUCTION.    See  Ch.  IX.  and  Covenant  for  Production. 
Of  deeds  :  purchaser's  right  to,  141,  407. 
at  what  place,  407. 
"  equitable  right "  to,  143. 
condition  against,  its  efiect,  145. 
covenant  for,  runs  with  land,  775. 

want  of,  no  longer  a  defect  of  title, 

when,  282, 
purchaser's  right  to,  554  ct  scq.,  074 

et  seq. 
proper  frame  of,  555. 
by  unpaid  mortgagee,  not  compelled,  411. 

unless    he    claim    under   mortgngor,  who   must 

himself  have  produced  them,  412. 
or  unless  he  consent  to  sale  by  Court,  413,  1222. 
by  purchasing  solicitor  enforced,  46. 
may  be  compelled,  by  whom,  409  et  seq. 
whether  under  covenant  for  further  assurance,  410, 

u.,  787. 
may  be  enforced  by  statute,  414. 
not  by  bond  fide  purchaser  ■\;vithout  notice,  832,  834, 

835. 
provisions  respecting,  in  Land  Transfer  Act,  1875, 
1165,  1166. 
Of  Court  Polls,  how  may  be  procured  by  owner  of  enfranchised 

copyholds,  414. 
Of  title.    See  Abstract  and  Title. 

condition  against,  its  efiect,  152, 
Of  lessor's  title,  condition  against,  145,  167. 

now  unnecessary,  167. 
Of  lease  at  sale,  expedient,  168. 

Of  agreement,  for  purpose  of  staixping,  enforced,  238,  967. 
Of  all  docunients  of  title  in  vendor's  possession  may  be  required, 

296. 
Of  documents,  as  negative  evidence,  322. 
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PI{ODITCTrON-(ro/<^-;iUt.O. 
Of  ciisos,  oitiiiions,  &c.,  8N3. 
Of  ilucuments  under  It  &  Ifl  Viol.  c.  90,  907. 
Of  evitleuces  of  title,  bill  for,  ib. 

PROFESSIONAL.     Sec  Privileged  Communications. 
Advice,  want  of,  on  sale  by  cliont,  to  Bolititor,  4(»,  41. 

will  not  of  itself  make  a  sale  for  imdervrduo 
im]ie;ieliabIo,  74'^. 
Usage,  evidence  of,  to  explain  agrceiuoiit,  QCui. 
Adviser,  agreement  entered  into  without,  yet  enforced,  1039. 

deeds  procured  from  party  in  ulisenco  of,  set  aside,  8(Mt. 
Agent,  approval  of  draft  agreement  by,  231,  :;i3.'i. 
Commimications,  what  are  privileged,  881. 
PROFIT. 

Trustee,  &c.,  purchasing,  and  making,  must  account  for,  45,  47. 
Trustee,  lioing  solicitor,  may  not  make  professional,  SO. 
Agreement  for  sale  at  a  specilied  price,  jd/i^s  a  shan-  i.f  profit  <.ii 

resale,  221. 
A  prendre,  claim  to,  371  d  scq. 

PROMISE. 

To  accede  to  parol  variation,  ■whether  enforced,  1035. 

when    a  defence  in  Equity,  1039, 
1010. 
To  pay,  when  a  sufficient  acknowledgment  under  3  &  4  Will.  I V. 
0.  27,  397. 

PROMISSORY  NOTE. 

Payment  of  deposit  by,  to  auctioneer  or  agent,  improper,  101. 
Vendor's  lien  not  alTectcd  by  taking,  734. 
Although  stranger  join  therein  as  surety,  ih. 

PROMOTERS  OF  PUBLIC  UNDERTAKIXC.^. 
IIow  far  their  acts  bind  the  company,  .'j7,  180. 
Provisions  to  be  inserted  in  agreements  with,  2on. 
May  convey  to  themselves,  in  certain  cases,  581. 
Can,   in  certain  cases,  dispense  with  concurrence  of  incum- 
brancers, 595. 

PROPOSAL. 

Contract  to  .sell  the  benelit  of  a,  14'i,  n. 

PROTECTION.    >SV.j  Ch.  XV. 

PROTECTOR  OF  SETTLEMENT. 

Consent  by,  GS8,  GOO. 

costs  of  deed  of,  707. 
Lord  Chancellor,  when,  570. 

PROTEST. 

Against  delay,  its  elfect,  420, 
Payment  under,  724,  and  ur  </'.,  n. 
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PUBLIC  COMPANY.    See  Eailway  Compax?. 

Piuchases  by,  under  Act  of  1m62,  21. 

Majority  in,  cannot  bind  minority,  unless  so  provided,  50. 

Power  of  compulsory  purchase  by,  when  exerciseable,  56. 

Bound  by  offer  of  adequate,   though   unascertained,   price,   to 
statutory  owner,  81. 

Agent  of,  how  should  be  appointed,  183. 

Bound  by  adopting  acts  of  agent  prior  to  incorporation,  57,  and 
see  ik,  n.,  183,  189,  190,  n.,  243,  244. 

but  not  if  contract  of  promoters  be  ^dira  vires,  190. 

Pule  as  to  trading  companies,  190. 

Official  seal  of,  how  may  be  used  in  foreign  countries,  190. 

Liable  for  misrepresentation,  106. 

May  ratify  contract  by  agent,  183,  189. 

Provisions  to  lie  inserted  in  agreement  with,  206. 

Contracts  by,  under  Companies  Clauses  Consolidation  Act,  235. 

Notice  by,  of  intention  to  take  land  under   compulsory  power, 
how  far  an  agreement,  57,  209,  210,  258,  978. 

May  give  second  notice,  214,  251. 

Contract  liy,  how  to  be  .signed,  235, 

before  complete  registration,  244. 

Purchasing  under  compulsory  power,  pays  for  abstract,  280. 

whether  a  conversion  into 
personalty,  258,  259. 

Entry  by,  before  completion,  Ch.  X.  s.  5. 

Petition  for  winding  up,  is  not  a  lis  i^endcns,  497. 

Covenants  by  landowner  with,  547. 

Expiration  of  powers  of,  to  construct  works,  its  effect  on  pre- 
vious contract  by,  1052. 

PUBLIC  DOCUMENTS. 

Copies  of,  made  evidence  by  14  &  15  Vict.  c.  99,  319, 

PUBLIC  HOUSE. 

What  is  a,  123,  772,  n. 

Free,  what  is  not,  123. 

Time  when  essential  on  sale  of,  419. 

Deeds  of,  in  London,  usually  mortgaged  to  brewers,  414. 

Usual  mode  of  payment  for,  661,  n. 

Covenants  against  user  as  a,  how  construed,  773. 

PUFFING. 

Statements  by  vendor,  their  effect,  Ch.  III.  s.  2,  99,  119. 

what  are,  99. 
On  sales  by  auction,  194,  1197. 

PUFFEE. 

Not  allowable,  unless  right  of  bidding  expressly  reserved,  112, 

113,  194,  195. 
Under  Sale  of  Land  by  Auction  Act,  1867,  112,  194_19G, 
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rURCIlASE.    ^'a-TausTEE.  Solictou,  Agent.  Coves.,,„,  Tbi-ht- 
MONKv,  Option,  and  Puk-kmption,  ,  ^ulmt- 

PURCIIASE-MONEY.    >SVfi  CoNsroKnATinN,  Krvns 
When  recoverable,  from  or  liy  infant,  iJO. 
Or  lunatic,  27. 

Paid  by  wife,  recoverable  l-y  liusban-i,  2s. 
Person  si^i.„in-  roeeii.L  for,  liable  as  trust^'e,  sr,. 
Kej)t  unproductive  by  mortgagee  after  sale,  8ft. 

by  purcha.ser,  after  time  (ixcd  for  corai.lction 
(J2S.  '  ' 

Payment  of,  to  agent,  &e.,  ISO,  (j.-,(;,  n.-is 

when  aulliori.se(l,  G.jS,  (j.-,9. 
Nvlun  not  a  bar  to  action  for  fraud,  102 
Provisions  respecting,  on  sale  to  railway  companies,  Sic,  210 
211,  ()25.  ' 

Vendor'.s  receipt  for,  may  amount  to  agreement,  2()H. 
As  to  fixing  by  valuation,  221,  222. 
Purchaser  bound  in  Rpiity  to  pay,  24(;. 

After  payment  of,  whether  purcha.ser  is  Imund  by  notice  of  in- 
cumbrance before  conveyance,  2-17,  831,  and  sec  824,  825. 
Judgment  against  vendor  after  contract,  a  lien  on,  2.>1,  172. 
And  estate,  vendor  may  keep,  when,  252. 
Relative  rights  of  vendor's  real  and  personal  r.-preaenta lives  to, 

if  he  die  before  completion,  255  ,t  sai. 
Real  representatives  of  purdiaser,  when  entitled  to  claim  out  of 

personal  estate,  on  Ids  death  before  i-ayment,  2fil  et  tcq. 
Inability  to  give  discharge  for,  a  defect  in  title,  2fs2. 
Vendor's  suit  for,  is  within  3  &  4  Will.  IV.  c.  27,  s.  40,  391. 
Indorsed  receipt  fur,  unusual  position  of,  to  be  e.\i)laincd,  115. 
Condition  for  payment  of,  on  specified  day,  not  an  agrcem'ent  for 

previous  .deduction  of  title,  417,  sal  ipt. 
Apologies  for  non-payment  of,  an  accept-mce  of  title,  131. 
Apportionment  of,  on  purchase  of  seveml  properties,  5(t2,  52G. 
Parties  interested  in,  whether  to  covenant  for  title,  552. 
Should  not  be  paid  before  acknowledgment  by  married  woman, 

570,  5.02. 
Discharge  of  iacnndjrnnces  out  of,  CIi.  XIII.  s.  2,  S04,  and  »<.• 

825,  1207. 
Vendor  liable  to  refund,  if  purchaser,  having  taken  posik'ssion, 

is  evicted  before  completion,  5!il. 
Purchaser,  when  he  may  not  retain,  after  conveyance,  in  dis- 
charge of  incumbrances,  592,  805,  and  see  824,  825. 
Purchaser's  liability  to  see  to  application  of,  Cli.  XIII.  s.  3. 
How  far  protected  under  Lord  .St.  Leonards'  and  Lonl  t'ran- 

worth's  Acts,  595,  590. 
In  what  cases  a  trust  to  sell  does  not  imj.Iy  a  p'wor  i.i    'Ivo 

discliarge  for,  598  et  seq. 
All  the  trustees  should  j'.'iu  in  receipt  for,  0(i7,  C5s. 

VOL.    II.  I  y  Y 
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PURCHASE-MONEY— (fOH/!;n?c-:0. 

How  ascertaiued  by  arbitration,  624  et  stq. 

Amount   of,   liOAv  ascertaiued,  iuoreast.'d,   or   diminished,    C'li. 

XIII.  s.  1. 
To  whom  and  liow  to  be  paid,  ib.,  s.  G, 
Payable  by  instalments,  purehasci-  entitled  to  possession,  when, 

633. 
Payment  into  Court  and  re-investment  of,  on  sale  to  railway 

companies,  and  costs  of,  662  et  seq.,  711  ct  seq. 
Unpaid,  vendor's  lien  for,  232,  Ch.  XIV.  s.  1,  56G. 

taking  secm-ity  for,  when  it  discharges  vendor's  lien, 

"733  et  seq. 
judgment  is  a  charge  on,  472. 
Paid,  purchaser's  lien  for,  440. 

Whether  purchaser,  not  evicted,  may  claim,  if  title  bad,  791. 
Payment  of,  procured  by  fraud,  relieved  against,  SCO,  803. 

notice  of  adverse  right  before,  whether  sufficient, 

247,  831,  832. 
whether  njaterial,  as  respects  purchaser's  liability 

to  action  for  iTse  and  occu2:)atiou,  958. 
not  a  part  performance,  1026. 
into  Court,  by  purchaser  in  possession,  1089  et  seq. 
by  purchaser  under  decree,  1206,  1212. 
ordered  on  siimmous,  1227. 
"What  is  a  sufficient  appropriation  of,  to  save  interest,  G34  ct  seq. 
Loss  on  investment  of,  who  bears,  655. 
Purchaser  whether  allowed  to  follow,  803. 
'for  estate  having  no  existence,  whether  piux-haser  can  recover, 

806. 
Joint  purchasers  contributing  unequally  to,  take  in  common  in 

Equity,  923. 
Vendor  cannot  recover  at  Law,  if  no  conveyance,  957. 
Excess  or  inadequacy  of,  whether  a  defence,  1080  ct  seq. 
Api^lication  of,  under  Settled  Estates  Acts,  1177,  1178. 

and  distribution  of,  on  sale  under  decree,  1212  ct  seq. 
May  be  paid  in,  before  title  accej^ted,  1212. 
Purchaser,  after  payment  into  Court,  not  responsible  for,  1213. 
Purchaser  under,  &c.,  allowed  compensation  out  of,  after  con- 
veyance, 1225. 
"Whether  vendor  can  claim  additional,  for  excess  in  quantity, 

G45,  and  see  743. 
Volunteer  under  a  settlement  avoided  by  27  Eliz.  c.  4,  has  no 

claim  against,  889. 
Account  of,  directed  by  decree,  when,  1116. 

QUALIFICATION. 

Parliamentary,  agreement  to  give,  1046,  n. 

purchase  iu  the  name  of  a  son  for  a,  an  advance- 
ment, 937. 


INDEX.  i;]7l 

QUALIFYINC  EXPRESSIONS. 

In  operative  part  of  conveyance,  who  of,  .120,  ami  a*  7b7. 
lu  covouunts,  their  edict,  783— T^^O,  and  *'.'.  7b:J. 
In  stntoniont  of  quantity,  G52. 
QUALITY. 

Of  estate  bettor  than  Btate.l,  no  inore;wc  of  pnrchofto-money, 

G46,  G47. 
Deficient,  compensation  for,  G"»4,  and  >■<,«.  7 13. 

no  remedy  ft>r,  after  conveyance,  excejit  under  cove- 
nant, 777. 
QUANTITY. 

What  misdescription  of,  sufficient  to  exclude  compcnaation,  1 10, 

141,  and  comjxtrc  154,  155. 
Of  liL,dit,  what  may  In'  claimed,  3"jO. 
Excess  of,  whether  vendor  can  claim  compensation  for,  C  1 1  if  s-  .,. 

not  after  conveyance,  742  et  seq. 
Deficient,  compensation  for,  Gol  d  seq. 

purchaser,  after  conveyance  can  claim, 
only  under  covenant,  777. 
when  purchaser  cimpeUed  to  take,  without  comjxjn- 
Katiou,  l.jy. 
Qualifying  expressions  iu  statement  of,  their  effect,  GJ2. 

QUARRIES. 

Stone  got  from,  whether  a  mineral,  372,  373. 
QUIETUS.     Under  2  &  3  Vict.  c.  11,  s.  9,  VX>,  594. 
"  QUI  PRIOR  EST  TEMPORE,  POTIOR  EST  JURE." 

Meaning  and  appliciition  of  maxim,  837  d  seq. 

QUIT-RENT. 

Need  not  be  noticed  by  vendor  of  manorial  freehold,  scmhU,  118. 
Liability  to,  whether  it  admits  of  compen.sation,  1075,  107H. 
How  affected  by  3  &  4  ^Vdl.  IV.  c.  27,  377,  4o4, 
^^'hen  purchaser  of  land  >ubject  thereto,  should  covenant  to  pay, 
559. 

RACK-RENT. 

Leases  at,  need  not  be  registered,  GSO  ;  what  are,  iV>. 
Misdescribed  as  ground-rent,  13S, 
RAILWAY  COMPANY.     .sV<;  PuriLic  CoMrANV. 
How  far  bound  by  the  acts  of  its  promoters,  57. 
Agreement  to  sell,  or  conveyance  to,  docs  not  inclu.lo  mines, 

unless  named,  &c.,  IIG,  200,  533. 
Agieement  for  sale  of  shares  iu,  not  within  fourth  section  of 

Statute  of  Frauds,  2<tl. 
And  will  be  specifically  enforced,  9SG. 
Shares  in,  what  title  to  be  shown  to,  292, 
Notice  by,  of  intention  to  take  land,  its  effect,  57,  209,  210,  211, 

215. 
Entry  and  possession  bv,  before  completion,  Ch.  X.  s.  5. 

r  r  r  2 
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RAILWAY  COUFA-^Y— (continued). 

RoUiug  stock,  &c.,  of,  cannot  be  taken  in  execution,  473. 

Receiver  of,  when  appointed,  ib. 

Landowner,   on   compulsory  purchase  by,   enters    into   what 

covenants  for  title,  547 
Pays  purchase-money  into  Court,  ou  purchase  from  statutory 

owner,  662  et  seq. 
when  possession  taken  before 
payment,  1090. 
Conveyance  to,  whether  witliin  Local  Registry  Act,  681. 
Vendor's  lien  for  unpaid  purchase-money,  on  sale  to,  741. 
Mandamus  against,  977. 
On  purchase  by,  price  of  land  and  compensation  may  be  blended, 

988. 
Abandonment  by,  its  effect  on  line,  762. 
RATIFICATION. 

Of  purchase  by  infant,  26. 

Of  authority  of  agent  by  principal,  186. 

REAL  PROPERTY  LIMITATION  ACT,  1874. 

General  provisions  of,  405,  406. 
RE-ALLOTMENT. 

Not  admissible  ou  re-sale  of  estate  bought  by  trustee,  47. 

Of  trust  estate,  should  be  advertised,  69. 

Of  estate  sold  by  Coin-t,  if  biddings  opened,  1204. 

REASONABLE. 

Acts,  what  are  in  a  covenant  fnr  further  assurance,  787. 

RECEIPT. 

For  rent,  usually  made  evidence,  on  sale  of  leaseholds,  of  pei'- 

formance  of  conditions,  &c.,  169,  170. 
For  purchase-money,  may  constitute  agreement,  2()8. 
Whether  it  must  be  stamped  as  a  receijit,  238. 
For  deposit  not  showing  amount  of  purchase-money,  no  agi-ee- 

meut,  220. 
Inability  to  give,  for  purchase-money,  a  defect  in  title,  282. 
Condition  in'oviding  against,  used  by  trustees,  175. 
Last,  of  rent,  &c.,  time  under  3  &  4  Will.  IV.  c.  27,  runs  from, 

379,  386,  404. 
Of  rent,  written  acknowledgment  of  title  equivalent  to,  379 . 
Indorsed,  should  be  examined  on  production  of  deeds,  415. 

not  conclusive  evidence  of  payment,  656,  730,  n. 
For  purchase-money,  all  the  trustees  must  join  in,  607. 
Power  of  trustees  to  give,  596  et  seq.,  656 — 658. 
Whether  valid,  if  given  to  a   stranger,  by  direction   of  the 

trustees,  607,  657. 
Clau.se,  its  effect,  607,  and  Ch.  XIII.  s.  3. 
By  one  of  several  joint  vendors  for  the  entire  purchase-money, 

valid  at  Law,  66<>, 
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heceiver. 

A]iiu,iiiliiicnt  of,  its  cIl'LTt  uiuIlt  3  &  1  Will.  IV.  c.  27,  378. 

Ol' railway  company,  when  aiipoink-tl,  173,  712. 

Not  to  be  made  a  party  to  suit  for  Hpt-cilic  i.crforniance,  Kki.'j. 

When  apitointid  in  suit,  1092. 

When    railway  eunii)any  has   mlere'l    into   possctwiou,   Wforo 

payment,  ih. 
Nut  allowed  to  I'id,  on  sale  by  Court,  111)."*. 

RECITAL. 

Condition  that  reeitals  shall  be  evidence,  eirect  of,  1  17,  .MO,  52<i. 
Made  evideuee  by  the  \.  k  V.  Act,  1874,  1  18,  ;527. 
Instrument  appearing  by,  to  be  of  susjncious  charaet.  r,  must  Iju 

produced,  ir)2. 
Of  agreement,  may  amount  to  a  contract,  21G. 
In  first  abstracted  document  should  be  set  out  full  v.  2!is. 
Documents  material  to  title  should  not  be  ab-lractcd  by  way  of, 

2!)9. 
Of  deed,  how  far  evidence,  31:3,  ami  s>.c  112,  n. 
Of  lease  for  a  year,  314 

lu  renewed  ecclesiastical  lease,  evidence,  31 1,  321,  n. 
How  far  evidence  of  pedigree,  347,  3.')0. 
In  private  Act  of  Parliament,  how  far  evidence,  351. 
Of  i)ayment  of  debts,  its  effect,  (i(t3. 
Conveyance,  shouM  contain  what,  Ch.  XII.  s.  3. 
To  be  used  with  what  object,  and  when  desii-able,  518,  bl'J. 
As  to  the  frame  and  arrangement  of,  519,  52U. 
In  a  release  of  claim?,  519. 
Of  powers,  521. 

Matter  of  convenience,  not  of  necessity,  521. 
Of  written  agreement,  when  desirable,  •■)24. 
Generality  of,  may  be  i-estrieted  by  operative  part  of  deed,  523. 
May  raise  an  implied  covenant,  563. 
Effect  of,  on  oi)erative  part  of  deed,  522,  523,  and  see  744. 
Of  vendor's  title,  whether  purchaser  cstoi)i)ed  by,  323,  521,  7M, 

D.,810. 
Of  ]iayment,  a  release  at  Law,  523. 
Doubtful,  does  not  operate  by  way  of  estoppel,  810. 
Of  olijections,  in  deed  of  confirmation,  521. 
Of  sale  and  delivery  of  chattels,  etfsct  of,  as  respects  stimpduty, 

525. 
General,  as  to  mortgages,  notice,  8Go. 

of  liniitations  or  trusts,  notice,  8G5. 
Ambiguous,  is  not  notice,  87G. 
Erroneous,  whether  notice,  8G4,  87G. 

RECONVEYANCE. 

Decreed  on  what  terms,  against  purchasing  IrUHtc-,  45. 
And  mortga^^'c,  not  to  be  suppressed  from  title,  299. 
Of  legal  or  mortgaged  estate,  when  presumed,  323. 
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KECO^sVEYA^CE— {continued). 

When  decreed,  for  fraud,  misluko,  or  inadequacy,  Cli.  XIV. 

s.  2,  798  et  scq. 
Oil  what  terms,  758,  802,  803. 
RECORD.     Sec  CoriES. 

lustrumeuts  upon,  may  be  verified  by  secondary  evidence,  142. 
purcliascr   -wbether   entitled    to   copies,   or 

covenants  for  production  of,  554,  C77. 
vendor  must  produce  ollicc  coiiies  or  extract 
from,  408. 
Matters  of,  not  presumed,  scmhie,  327. 
From  Heralds'  College,  evidence,  348. 
RECOVERY  DEED. 

"Whether  a  sufficient  root  of  title,  297. 
Search  to  be  made  for,  499. 
Defects  in,  aided  by  statute,  851 . 
RECOVERY  AND  FINE. 
Proof  of,  315. 

How  affected  by  fraud,  756. 
Defects  in,  how  remedied,  851. 
RECTIFICATION. 

Of  conveyance,  on  the  yrouud  of  mistake,  744,  745,  759,  807. 
Of  marriage  settlement,  wlien  granted  or  refused,   7G0,  and 

ib.,  n. 
Of  irrevocable  voluntary  settlement,  904. 
RECTOR. 

Purcha.se  of  glebe  by,  invalid,  34. 
His  right  to  chancel,  292. 
RECTORY. 

How  now  affected  by  judgments,  4G2,  4G3,  and  see  473. 
REDEMPTION.     See  Equity  of  Redemption,  Land-tax. 
Right  of,  a  fatal  defect  of  title,  117. 
Where  several  mortgages  on  different   jJi'operLies  have  been 

consolidated  by  one  mortgagee,  who  entitled  to  redeem,  91G. 
Of  land-tax,  wdien  must  be  shown  on  abstract,  283. 
how  effected,  352,  n. 
RE-ENTRY. 

Power  of,  deceptive  statement  resjieoting,  119. 
.  For  breach  of  condition,  right  of,  not  assignable,  243,  814. 
Incapable  of  being  enforced,  no  objection  to  title,  1106. 
REFERENCE. 

To  documents  incorporated  with  signed  agreement,  what  suffi- 
cient, 225  et  seq. 
Must  be  clear,  225. 

Parol  evidence  admissible  to  explain  imperfect,  22G. 
Imperfect,  distinguished  from  patent  ambiguity,  ib. 
As  to  terms  of  agreement,  when  directed  in  suit,  1U32. 
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REFERENCE— (coHe»i«C(/). 

01'  title,  oil  niotiou  befort-  licuiluj,',  109.")  ct  acq. 
Order  of,  siibjcct-iiiattcr  ami  I'onii  of,  1008. 
Proceedings  on,  1099. 

rurcliasor'.s  gcMioial  ri-,dit  to,  liow  waived,  1  ll:J. 
l>ack,  when  ordered,  1 1 10,  1112. 
I'lidtr  Judicature  Act,  1873,  IKd. 

rurcliaser  i\M|uiriMg,  and  waiving  uiijectioiis,  pay.s  coatw,  1130. 
Costs  of,  on  sale  by  Court,  1210. 

EEFORMATIOX. 

Of  exccuteil  deed,  in  E  luily,  TV.). 

REFUSAL. 

Of  olTer,  cannot  be  retracted,  231. 

To  discuss  or  accept  title,  by   purcli;user  retaining  |M).s.seisiou, 

437,  439,  11 3f;. 
To  convey  when  not  a  breach  of  covenant  fur  further  asjur.iii  -e, 

787. 
To  execute  conveyance,  no  defence  to  action  ou  seciuity  r<»r 

purchase-moiuy,  9G1. 
Of  party  to  convey,  582  et  seg.,  lobd  ct  scq.,  1120,  1121,  1219 
cl  seq. 
eutitle.s  purchaser  to  rescind,  and  s:iiill', 

without  notice,  424. 
under  the  80th  sect,  of  the  L.  C.  C.  Act, 
717. 
Of  purchaser  from  Court  to  complete,  122G,  1227. 
REGISTER. 

Parochial  and  generrd,  extracts  from,  how  far  evidence,  319,  3lfi. 
Foreign,  when  received  in  evidence,  347,  n. 
County,  to  be  searched,  45U,  497. 

not  atfected  by  Judgment  Acts,  48^. 

does  not  affect  cojiyholds  or  len.scholds  at  rack-ivnl, 

497. 
need  not  be  searched,  where  land  registered  under  20 
&  26  Vict.  c.  r)3,  1149. 
Is  notice,  only  if  searched,  8G3,  871. 
REGISTPAR. 

District  and  general,  dillerence  bctv.'cen  ccrtilioales  of  317,  n. 
In  Bankniptcy,  when  a  trustee  under  llie  Act.  255. 
REGISTRATION. 

Of  deeds  defective,  yet  title  good,  when,  2,->l. 

should  be  attended  to,  in  examining  ftb.stract,  415. 
Of  judgments,  418  d  S':q.,  444  cl  so^..,  454  d  fcq.,  483  cl  tuij. 
Of  ^vrit^  of  execution  under  23  k  24  Vict.  c.  38,  464,  -184. 

under  27  &  28  Vict.  c.  112,  4v';5, 
Docs  not  operate  retrospectively,  474. 
Provisions  as  to  re- registration,  483,  bb^). 
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FvEGISTRATION— (co/i^nu/xtO- 

"Wliether  judgment  creditor  bound  to  see  to,  484. 

Of  Crown-debts,  494,  852. 

Of  annuities,  499. 

Of  lis  pendens,  495,  852,  863,  872. 

provisions  for  vac;iting,  496. 
Of  the  conveyance,  in  county  register,  678  et  scq. 

purchaser  pays  for,  708. 
Of  equitable  charge,  whether  necessary,  679, 
Of  cojiyhohl  instruments  unnecessary,  680. 
Of  leases  at  rack-rent  or  fur  twenty-one  years  or  under,  unne- 
cessary, ih. 
Of  railway  conveyances,  &c.,  whether  necessary,  681. 
Of  Indian  assurances,  686. 
Of  wills  when  sufficient,  682,  683. 

under  the  V.  &  P.  Act,  1874,  683. 
Acts,  as  to  priority  under,  824,  n.,  Ch.  XV.  s.  4,  863. 
Not  a  protection  in  Equity,  if  purchaser  have  notice  of  a  prior 

unregistered  instrument,  853. 
Of  appointment  of  assignees  of  bankrupts  and  insolvents,  846. 
Acts,  local,  whether  affected  by  1  &  2  Vict.  c.  110,  488. 
Does  not  affect  a  purchaser  without  notice,  in  what  cases,  871. 
Of   title,    Ch.   XIX.,   and   sec    Land    RECisTra'    Act,    Land 
Transfer  Act. 

EE-IXVESTMENT. 

Of  purchase-money,  condition  as  to  costs  of,  on  sale  by  trustees, 

to  railway  company,  etc.,  81. 
Practice  respecting,  666  et  seq. 
Costa  of,  713  ct  seq. 

what  they  include,  713. 
Successive,  costs  of,  under  Lands  Clauses  Consolidation  Act, 
714,  u. 
RELATION. 

Of  trustee,  &c.,  may  purchase,  41. 

Statement  by,  is  evidence  of  pedigree,  344,  345,  347,  348. 
Purchase  in  name  of  a,  when  an  advancement,  932,  933. 
RELEASE. 

Of  outstanding  terms,  condition  as  to,  156. 

Of  claims,  what  recitals  necessary  in  a,  519. 

Order  operating  as  a,  under  Trustee  Act,  584  et  scq. 

By  trustees,  of  part  of  land  in  mortgage,  whether  authorised, 

61U— 613. 
Notice  of,  when  notice  of  the  consideration  for,  869. 
Of  restrictive  covenants,  its  effect,  773,  774. 
Of  claim,  a  consideration  for  a  settlement,  890. 
Of  annuity,  a  consideration  for  settlement,  898. 
Of  power  of  revocation,   whether  settlement  thereby  renderci.l 
valid,  903. 
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RELEASE— (-o/i///*  !<-,/). 

A  dufeiicc  ;it  Law  ami  in  Ivinity,  J)7I,  losri. 
Of  existing  ri-^lit  of  action  must  be  uiuler  a«'al,  !I7L 
Of  part  of  land  subject  to  a  judgment,  &c.,  4>i:j,  1)11). 
IJELKIIOU!^,  &(•.,  r.UILDlXGS  (SITE)  ACT,  185^. 

Exempted  from  tlic  Mnitmain  Acts,  (is?. 
rvEMAINDEK. 

Estates  in,  how  aflected  by  SUvtute  of  Limilaliuns,  ;{mi,  ;t^7,  ;t:)2. 

(if  married  woman,  pass  by  Iicr  acknowledged  deed,  TiTT. 

Iviglit  of  party  entitled  in,  to  production  of  deeds,  110, 

Man   eanimt  claim  ap|iortionmcnt  uf    damages  for  breach    of 

covenants  for  title,  7!)7. 

aud  tenant  for  life,  relative  rights  of  in  rcs|)ccl  to  sjiles  or 

purchases  by  trustees,  58,  59,  87. 
when  he  can  enforce  productiim  of  title  dee<Is,  410,  111. 
and    tenant    for   life,  rents   are   apportionabk-  between, 

under  the  Act,  SI  3. 
when   entitled  to  set  aside  a  sale,  fraudulent  jus  ag.-unst 
tenant  in  tiiil,  75G. 
Specific  performance  enforceil,  by  and  against,  when,  Cli.  X  V  IF  I. 
ss.  2  and  3,  aud  soj  995,  1031. 
REMUNERATION. 

Trustee  stipulating  for,  S7. 
Of  auctioneer,  how  regulated,  180. 
Of  solicitor,  statutory  provisions  respecting,  728. 
RENEWABLE. 

Leaseholds,  trustee  of,  cannot  renew  for  his  own  bt-nelit,  31. 
Condition  against  producing  title  to  surrendered  le;uses,  171. 
Such  title  must  be  shown,  if  no  condition,  21)1. 

RENEWAL.    .See  Fixe. 
Of  lease  by  trustee,  34. 

by  vendor  after  contract,  2.53. 
by  joint  tenant,  926. 
Ri'dit  of,  mari-ied  woman  can  bind  by  acknowledged  deeil,  577. 

RENT.    »SVe  Guound-uknt,  Rknt-chakgk,  awl  IIknts  anu  ruonrs. 
Vendor  need  not  state  that  tenant  has  complained  of,  94. 

misstating  amount  of,  is  liable  to  action,  102. 
<'  Clear  yearly,"  what  is  a,  122,  and  see  139. 
Condition  for  apportionment  of,  accruing,  13<". 

on  sale  of  reversion,  131. 
or  of  leaseholds,  131,  174. 
as  to  property  being  taken  subject  to,  loC. 
Receipt  for,  generally  made  evidence  of  i)erformauco  of  cove- 
nants, &c.,  169. 
What  agreements  respecting  must  bo  in  writing,  2<'i. 
Action  for,  restrained,  pending  contract  for  puixhasc  by  t*:u.iut, 
ib2. 
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IIE^T— (con  timw  J). 

Old  receipts  for,  -wlieu  evideuce  of  tici-sin,  334, 
What  it  includes,  within  3  &  4  Will.  IV.  c.  27,  377,  368,  u. 
raymcnt  of,  within,  386. 
Arrears  of,  how  long  recoverable,  308,  399. 
licceipt  of,  by  wrongful  claimant,  confers  title,  when,  388. 
notice  of,  is  notice  of  landlord's  title,  8GG,  867. 
Eetention  of,  by  tenant,  confers  no  title,  388. 
How  affected  by  judgments,  457,  45S,  462,  463. 
Covenant  to  pay,  by  pm'chaser  of  leaseholds,  &,c.,  558,  559. 
Notice  to  tenants  to  pay,  a  disturbance,  782. 

when  vendor  justified  in  giving,  1088. 
Purchaser's  right  to,  after  conveyance,  812  ct  seq. 
Occupation,  jnirchaser  when  debited  with,  803. 
And  covenants,  vendor's  liability  to,  after  conveyance,  921. 
Security  for,  if  leases  set  aside  by  vendor,  after  conveyance,  887. 
Purchaser  of,  relieved  against  fraudident  termination  of  lease, 

887. 
Additional  payment  of,  by  tenant,  whether  a  part  performance, 

1025,  1029. 
Amount  of,  not  lixed,  yet  agreement  enforced,  1029. 
Occupation,  when  set  on  estate,  lu93. 

RENTAL. 

Of  estate,  signed  and  delivered,  no  agreement,  215. 

RENT=CHARGE. 

Contract  for  purchase  of,  from  infant,  formerly  a  misde- 
meanor, 5. 

Sale  l)y  fiduciary  vendors  for,  invalid,  78. 

Statutory  owners  may  sell  for  a,  79. 

How  long  recoverable,  400. 

Extinguished  by  nou-paymeut,  400.  403. 

IIow  ailected  by  judgments,  457,  462,  469,  470, 

Of  uncertain  duration,  ad  valorem  duty,  when  estate  conveyed, 
in  consideration  of,  527. 

Conveyance,  on  sale  in  consideration  of,  by  whom  prepared, 
500. 

Covenant  for  indemnity  against,  its  value,  553. 

Costs,  on  sale  in  consideration  of,  711. 

Covenant  to  pay,  whether  it  runs  Avith  land,  765  et  seq. 

Covenantor  remains  liable  for,  after  alieuation,  777. 

Purchaser  of  part  of,  may  distrain,  813,  920. 

Released  by  owner  buying  part  of  the  land,  920. 

Contribution,  where  estates  subject  to,  916. 

Liability  to,  whether  it  admits  of  compensation,  1075,  1078, 

PvENTS  AND  PROFITS.    .See  Accounts. 

Receipt  of,  by  infant  purchaser  on  coming  of  age,  amounts  to 
election,  ■'ianhlc,  27. 
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EENT  AND  ri{()FIT.S-(ooH<mm/). 

Trustee,  (See,  purcliasing,  must  accuunt  fur,  JC. 

Uf  estate  devised  in  trust  for  sale,  riylit  of  tenant  fur  life  to,  :.8. 

Condition  as  to  receipt  of,  128,  12!). 

Vendor  entitled  to,  up  to  time  fixed  for  completion,  2  »7. 

So  are  liis  renl  representatives  in  ease  of  his  death,  2."»G. 

Written    acknowledj^rnient  of  title    from    ]iersoii  in  rceipt  of, 

eipiivaleiit  to  i)Ossession  under  3  tfc  4  Will.  1  V.  c.  27,  3S(;. 
Purchaser  may  make  vendor  account  for,  during  delay,  028,  0-1'.). 

in  ])Ossession  of,  must  pay  interest,  when,  Vr2b  d  snj. 

from  Court,  when  entitled  to,  1210. 

liable  to  repay  what,  on  sale  being  set  aside,  751,  K»3. 

evictetl  may  recover,  702.  • 

lialile  fur  what,  on   purchasing  with    notice  of  a 
eharitalde  trust,  80!). 
^\greemeut    reserving    to    purchaser,   and    also    interest,    not 

favoured,  02i), 
Agreement  reserving  to  vendor,  excludes  claim  to  interest,  013. 
Account  of,  as  between  joint  owners,  920. 

when  directed  by  decree,  1110. 

REPAIRS.     »S't'(i  Accounts,  Expexditdre,  Buildings. 

Purchaser's  expenditure  fur,  when  allowed,  on  sale  being  set 

aside,  438,439,  911. 
Vendor's  liability  for,  pending  completion,  049  ;  and  itt  com- 
ments on  PhiKqiis  v.  t<ijh-cski;  050. 
CroAvu-debtor  not  entitled  to  allowance  for,  493. 
Of  church  chancel,  liability  of  estate  to,  a  fatal  defect  of  title, 

110,  1075. 
State  of,  gross  missUitemeut  respecting,  considered  fraudulent, 

13G. 
Joint  purcliaser  has  a  lien  for  money  expended  in,  920. 
Purchaser  allowed  for  what,  on  sale  being  set  aside  fur  fraud, 
&c.,  803. 
on  being   evicted  by  claimant  under  a 

paranmunt  title,  911. 
done    prior   to   cumpletiou  of  contract, 

949. 
l)ut  not  for  what,  9.W. 
Agreement  for,  whether  enforceable  in  Equity,  '.)0o. 
Execution  of,  a  suflicient  part  performance,  1024. 

REPLY.    See  Offku,  Refusal. 

To  purchaser's  objections,  its  eil'cct  on  coniUiion  for  rescinding, 
iOl. 

REPRESENTATION. 

Of  agent,  how  far  binding  on  principal,  93,  918. 
REPRESENTATn'ES.     Sec  Locki:  King's  Act. 
Need  not  be  referred  to  in  contract,  20o. 
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EEPRESENTATIVES— (oo>ifMiW(0- 

Eeal  aud  ])ersonal,  of  vendor  or  purchaser  dyiiiL;  before  com- 
pletion, their  rehitive  rights,  Ch.  VII.  ss.  5  &  6". 

rents  are  apportionable  between,  813,  n. 

Of  covenantee,  rights  of,  on  breach  of  covenant,  791. 

Of  vendor  and  purchaser,  rights  and  liabilities  of,  at  Law  aud 
iu  Equit}',  in  respect  of  breach  of  contract,  957,  995  ct  seq. 

May  sue  for  specific  performance,  995. 

What  are  proper  parties  to  suit,  1008  et  seq. 

Of  purchaser  from  Court,  dying  before  confirmation,  whether 
without  suit,  compelled  to  complete,  1201. 

Eeal  or  personal,  of  purchaser,  which  liable  to  pay  mortgage 
debt,  816. 

EEPUBLICATION. 

Of  wills,  effect  of,  2GS. 
EEPUGNANC'Y. 

In  descriptions  of  parcels,  usual  condition  as  to  identity,  does 
not  provide  for,  154. 
EE-PUECHASE. 

Eight  of,  strictly  construed,  208,  822. 
Convej'ance  with  power  to,  when  not  a  mortgage,  821. 
Of  sujDerfluous  lands  under  Lands  Clauses  Consolidation  Act, 
701  et  seq. 

EEPUTATIOX. 

Of  boundaries,  evidence  as  to,  920. 

General,  how  far  constructive  notice,  859. 
EEPUTED  OWNERSHIP. 

Doctrine  as  to,  in  bankruptcy,  848,  849. 
EEQUISITIONS.     See  Objections. 

On  title,  condition  respecting,  126,  157. 

when  it  does,  and  does  not,  apply, 
159,  161. 

Relevant,  should  be  answered,  148. 

As  to  incumbrances,  &c.,  302. 

Mere  fishing,  need  not  be  answered,  329. 

Withholding  important,  whether  a  waiver,  429. 

Frivolous,  should  be  avoided,  428. 

As  to  the  form  of  conveyance,  and  the  concurrence  of  other 
parties,  when  to  be  made,  429. 

RESERVED  BIDDING.    ,SVe  Puffep,,  Bidding,  Conditions. 
BE-  SALE. 

Of  property  ]airchased  by  trustee,  (tc,  45. 

Ordered,  on  what  terms,  46. 

Fiduciary  vendors, buying  in  estate  without  autliorily,  bear  loss 

upon,  83. 
Condition  for,  on  dclault  by  purchaser,  162,  163. 

may  be  used  by  fiduciary  vendors,  172. 
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RE-SALE— (.■o/</oM(o/). 

Of  estate,  whether  a  waiver  of  tille,  -1:J2,  IS.]. 

l>y  vendor,  pendente  Ute,  when  rcHtmiintl,  1001. 
wlieio  the  title  is  held  to  he  had,  1211. 
Decree  in  vendor's  suit,  may  direct,  and  that  jjiircha'^er  i>ay  de- 
ficiency, 1117,  1122. 
Similar  order  made,  if  purchnstr  from  ( 'tnnt  make  default,  1220. 
Petition  for,  on  bankruptcy  of  jmrchascr,  2.'>1. 
I'y  luirchaser  from  Court,  before  cerlilicatc  ul).si)lute,  12<i2,  12"  1. 
BESCINDINd.    See  Account. 

On  ground  of  fraud,  &c.,  101,  798. 
misdescription,  12;}. 
Contract,  condition  for,  its  eft'ect,  1.57,  l.'iS,  C53,  1007. 

may  be  used  by  fiduciary  vendor,  acmbli;  71,  l.'J",  17.1. 
by  morti(agee,  under  Lord  Cranworlh'.s 
Act,  71. 
benefit  of,  how  lost,  1.")'.). 
by  party  .solely  bound,  on  refusal  of  other  parly  to 

elect,  232,  1044,  10G7. 
in  vendor's  lifetime,  effect  of,  on  i)rior  devise,  201. 
purchaser's  right  of,  on  ground  of  delay,  421. 
on  ground  of  delay,  must  be  ]>reccded  by  notice,  122, 
423. 

and  reasonable  notice  should  be  given,  122. 
on  vendor's  i-el'usal  to  comply,  121. 
by  imrchaser,  his  remedies  at  Law,  Ch.  XVII.,  !■•.  1. 
must  give  notice  of  his  intention,  421 

ct  seq. 
what  he  may  recover,  193,  919. 
what  he  cannot  recover,  9.')(», 
asserting  paramount  title,  he  nerd  not 
quit  possession,  43S, 
by  purchaser,  right  of,  how  lost  by  altering  property, 

440. 
cross  bill  for,  when  not  to  be  filed,  1072,  n. 
Sale  by  vendor,  after  conveyance,  Ch.  XIV.,  s.  2. 
purchaser,  after  conveyance,  ib.,  s.  G. 

RESERVATION. 

Of  easement  on  sale  of  one  of  two  adjoining  tencmenta  by  the 

owner  of  both.,  3(;0. 
Of  necessary  easements,  when  presumed,  537. 

to  be  inserted  in  conveyance,  .WH. 
Of  minerals,  its  effect  on  rights  of  surface  owner,  370. 

in  a  conveyance  to  a  railway  company,  it3efrect,.')33. 
Restrictive  covenants,  on  sale  of  a  settled  estat-v  wb-  tlui  in  t)io 
nature  of  a,  768,  7G9. 
RESERVED  BIDDING. 

I'iduciary  vendors  have  no  implied  authority  to  fix,  79. 


1382  IXDEX. 

RESERVED  BIDDING— (co/ifi/(»ec/). 

Couilitiou  for,  although  a  breach  of  trust,  binds  bidders,  80. 
If  intended,  should  be  noticed  iu  particulars,  &c.,  112,  113,  125. 
Formerly  allowable  iu  Equity,  but,  semhh,  not  at  Law,  except 

on  notice,  112,  113,  194,  19."). 
Under  ''Sale  of  Land  by  Aiutiou  Act,  1SC7/'  112,  194. 
On  sale  by  Court,  1199. 

AssignetSj  selling  below,  could  make  a  title,  60. 
RESIDENCE. 

Unexpressed  intention  to  use  property  for  a,  does  not  make 
time  essential,  420. 
But  exi^resscd  or  known  intention  may,  419,  420. 
Purchaser  of,  delaying  to  complete,  pays  interest,  though  out  of 

possession,  627. 
Change  of,  whether  a  sufficient  act  of  part  performance,  1027. 
EESIDUE. 

Gift  of,  is  subject  to  payment  of  legacies,  614. 

TxESTORATIOX. 

By  piu'ohaser,  of  altered  premises,  compelled,  440,  S03. 

DESIGNATION. 

Of  office  or  trust,  does  not  enable  trustee.  Sec,  to  buy,  44. 
Eestraiut  on  anticipation  not  dispensed  with  by  Court,  9,  19. 
how  far  affected  by  Act  of  1870,  51. 

RESTRICTION. 

On  general  capacity  to  buy  or  sell  real  estate,  Ch.  I. 

On  due  enjoyment  of  property,  not  matter  for  compensation, 

139,  1075. 
Private,  on  agent  with  written  authority,  docs  not  affect  parties 
without  notice,  183. 
BESTEICTIYE  RIGHTS  OR  COVENANTS. 

Should  be  noticed  in  particular  or  conditions,  116,  121. 

excepted  in  conveyance,  when,  506. 
To  which  vendor  is  liable,  purchaser  must  undertake,  559,  561. 
When  enforceable  in  Equity,  767  et  seq. 

on  what  principle  the  relief  is  granted,  769. 
Damages  may  now  be  awarded  in  Equity  for  breach  of,  770. 

in  what  cases,  770 — 773. 
ITow  construed  in  doubtful  cases,  772, 
Cannot  be  released  as  against  intermediate  purchasers,  scmhie, 

773,  774. 
Breach  of,  may  be  restrained,  though  damage  sustained  is  trivial, 

774. 
Omissiun  to  inquire  for,  may  amount  to  notice,  870. 
Vendor  refusing  to  procure  release  of,  a  sutticieut  defence,  when, 
1088. 
RESTRICTIVE  WORDS. 

Effect  of,  in  covenants  for  title,  789  et  scq. 
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RESTS. 

Aijaiiist  cvioloil  i)iiivluujcr,  uimsii;il,  Oil. 
Directed  iu  case  of  fraud,  80:3. 
RESULTIXd  TRUST.    ^S'ce  Advancement. 
Not  within  tlio  Statutr  of  Fi'utids,  !):}(>. 
Custom,  ro)i(ra,  liad,  Hi. 

Sustained  or  rebutted  by  parol  evidence,  '.).i\,  ;»;)1. 
What  sullicient  to  create  a,  !)31. 
BETAINER. 

Client,  whether  affected  by  notice  to  solicitor  before,  878. 
RETKN^TION'. 

Of  abstract,  a  waiver  of  dil.iy  in  its  delivery,  3(i.j. 

showing  imperfect  title,  when  a  waiver  of  time  for 
compli'tion,  42(!,  and  uc  431. 
Of  rent  by  tenant,  yives  him  no  title  against  reversioner,  3^"^. 
Of  ineiimbrancos  out  of  unpaid  purch.ase money,  .'>01.  r,u-2.  '-nl, 

805. 
Of  deeds  by  vciidoi-,  its  effect,  730,  731,  844. 
Of  possession  by  purchasef,  and  refusal  to  discufw  or  ace  pt 

title,  423,  424,430,  1130. 
Of  possession,  when  a  sufficient  act  of  part  perform.anco,  lo2l 
ct  scq.,  1030. 
RETRACTION. 

Of  bidding  allowable,  condition  against,  124. 
Of  offer,  allowaltle  before  acceptance,  230. 
RETURN. 

Of  deposit,  when  ordered  in  Equity,  192,  19.3,  1122,  1211. 
on  vendor's  rescinding  contract,  423. 

REVERSION. 

Laches — not  readily  iniputeil  to  owner  of,  4S. 

Delay  in  sale  of,  not  to  prejudice  tenant  for  life,  59. 

May  be  sold  under  cleai*  trust  in  settlement,  G3. 

Lease,  how  far  notice  on  sale  of,  96. 

Purchaser  contracting  for,  must  inform  vendor  of  death  of  t<>nant 

for  life,  107,  and  svc  Of!. 
Condition  for  apportionment  for  rent,  on  sale  of,  131. 
Apportionment  of  rent,  &c.,  on  severance  of,  ili.,  815. 
Misstatement  on  sale  of,  what  not  matter  for  compensation,  11 1, 

115,  140. 
Comlition  against  evidence  of  adequacy  of  ori.;in.al   price,  on 

re -sale  of,  171. 
PurL-haser  of,  should  stipulate  for  payment  of  succession  duty, 

206. 
Sale  of,  not  within  32  Hen.  VIIL,  241. 

Dropping  of  lives,  enures  to  benefit  of  purcha.icr  of,  24'^,  219. 
Abstract  of  title  to,  must  go  back  to  it.s  creation,  291. 
Owner  of,  bound  by  right  acquired  against  lessee,  358. 
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REVERSION-  {continued). 

Eights  of  owner  of,  where  saved  imtler  Prescription  Act,  374. 

how  aflfectcd  by  3  &  4  Will.  IV.  e.  27,  387 

et  seq. 
to  enforce   production  of  title   deeds,  410, 

411. 
not  affected  by  acquiescence  of  party  in 
possession,  843,  1031. 
Time  generally  essential,  on  sale  of,  419. 
Subject  to  j  udgments,  457,  4G3,  408. 
Assurance  of,  by  married  woman,  729. 

in  i^ersonal  estate,  by  married  woman,  580,  and 
see  577. 
How  to  be  described  in  conveyance,  533. 
Clause,  in  conveyance,  usually'  omitted,  541. 
Wasting  of  pai'ticular  estate,  on  sale  of,  equivalent  to  possession, 

G30,  1217. 
Purchase-money  of,  how  invested,  &c;,   under  Lands   Clauses 

Consolidation  Act,  663  et  scq.,  and  see  665. 
On  sale  of,  whether  vendor's  lien  affected  by  bond,  737. 
Sale  of,  formerly  set  aside  for  inadequacy  of  consideration,  when, 

749  et  seq. 
Who  were  within  the  rule,  751. 

What  was  an  estate  or  interest  in,  within  the  rule,  750. 
Family  arrangements  not  within  the  rule,  752. 
Recent  statutory  provisions  respecting  sale  of  estate  in,  756. 
Improper  sale  of,  set  aside  upon  what  terms,  757. 
Time  for  setting  aside  sale  of,  when  it  begins  to  run,  759. 
Contract  for  sale  of,  when  not  enforced,  &c.,  1081  et  seq. 
Purchaser  of,  his  rights  after  conveyance,  Ch.  XIV.  s.  9. 
entitled  to  accruing  rent,  812. 
should  covenant  to  pay  succession   duty,   scmhle. 
557. 
Severance  of,  its  effect  on  right  of  purchaser  to  sue  for  rent,  815. 
Trustees  for  sale  of,  need  not  adopt  tenant  for  life's  contract, 

1002. 
Sale  of,  with  abatement,  enforced  against  vendor  contracting  to 

sell  the  fee,  1069. 
Instead  of  estate  in  possession,  purchaser  need  not  take,  1073. 
Person  entitled  to,  may  bid  on  sale  by  Court,  1195. 
Nominal,  in  mortgagor,  whether  dealt  with  under  Trustee  Act, 
589. 

REVERSIONER. 

May  assent  to  breach  of  trust,  48. 

Rights  of,  when  saveil  under  Prescription  Act,  374. 

how  affected  by  3  &  4  Will.  IV.  c.  27,  387  et  seq. 
Confirmation  of  voidable  sale  by,  when  inoperative,  751. 
Loses  right  to  have  voidable  sale  set  aside,  when,  752. 
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TJEVERSED  DEClSlOxV. 

Does  not  roiulor  tillo  (l'>ul>tfiil,  1 1'>2,  1  In:). 
UEVIVAL. 

Of  extingiiisIiLil  liik',  l)y  sulisequeut  acknowluilgment,  3SC,  302. 
REVOUATION. 

Of  auctioueer's  or  agent's  authority,  182,  188. 

Of  licence  by  grantor,  199. 

notice  of  .shouM  be  given,  il>. 

Of  power  of  attorney,  when  inquiry  .should  be  made  as  t<\  311. 

Of  offer  to  sell  or  buy,  229,  230. 

Of  Uevi.se,  by  contract  for  sale,  25G  et  seq. 
by  conveyance,  81G, 

Power  of,  settlement  reserviug,  is  fraud  id<iit,  9(>:5,  and  sio  8S9. 
sliouM  be  cxpro.s.sly  reserved,  wlu'ii,  9U3. 
rJCfllT. 

Time  of  accrual  of,  within  ;l  &  -1  Will.  IV.  c.  27,  378, 

Unlikely  to  be  enforced,  whellnr  title  tlierefore  bad,  llO.'i. 
RING-FENCE. 

Land  falsely  described  as  being  in,  whether  compensation  chiim- 
able,  6o."j. 

raPAEiAN  PRoraiETorv. 

What  is  a,  364,  n. 

Eights  of,  364,  308. 

to  accretion?,  caused  by  action  of  the  stream,  33j. 
EIYER. 

Presumption  as  to  ownership  of  bed  of,  367. 
ROADS.     And  see  V^ AY. 

Trustees  for  sale  may  lay  out  and  make,  70. 

May  be  laid  out  under  Settled  Estates  Act,  ib.,  1172. 

Covenant  to  make,  121,  n. 

Intended,  exhibition  of,  on  sale  plan,  121. 

ROMAN  CATHOLICS. 

May  buy  and  hold  land,  29. 

ROOD. 

Statutory  contents  of,  644. 
ROOT  OF  TITLE.     Sec  Title. 
RULE  OF  COURT. 

Slay  be  specifically  enforced  in  Equity,  225, 

For  payment,  e(iuivalent  to  judLrnieut,  46G. 

SALE. 

Agreement  for,  what  it  presumably  include.",  115. 
Ry  fiduciary  vendors,  52. 
Fictitiou.s,  by  trustee,  set  aside,  (!2. 
Power  of,  when  may  be  accelerated,  63. 

whether  it  authorizes  partition  or  cnfi-anchisemcnt,  78. 
Whether  the  proper  equitable  remedy  for  jud-^'ment  creilitor, 
473,  1194. 
VOL.  n.  °  «  « 
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SALE — (continued). 

Summaiy  order  for,  under  27  &  28  Vict.  c.  112,  475,  1194. 

when  it  will  be  made,  under  the  Act,  478, 
479. 
Under  decree,  by  whom  conducted,  1190. 
General  practice  respecting,  1197  ct  scq. 
Notice  to  trustee  of  assignment  of,  gives  priority,  451. 
Of  pretended  title,  illegal,  239. 
Authoritsed,  for  limited  purpose,  excess  in,  60. 
By  Court,  under  recent  statutory  jurisdiction,  Ch,  XX. 

under  general  jurisdiction,  Ch.  XXI. 
Excessive,  by  Court,  whether  a  conversion  as  to  surplus  proceeds, 

260. 
Of  settled  estates  to  a  jHiblic  company,  how  for  a  conversion,  ih. 
Under  Settled  Estates  Act,  1171  et  seq. 

Of  minerals  apart  from  surface  or  vice  versa,  1172,  1183,  11 84. 
Under  Partition  Act,  1868,  1186  et  seq. 

SALE  ""WITHOUT   EESERVE." 
Should  be  so  stated,  112,  113. 

SALES-BOOK. 

Entry  in,  by  auctioneer,  an  agreement,  182,  208. 

SATISFACTION. 

Of  judgments,  how  entered  up,  489. 

Of  Crown  debts,  how  entered  up,  495,  595. 

Of  lis  iMndens,  how  entered  up,  496. 

Of  breach  of  contract,  matter  accepted  in,  a  defence,  970, 

SATISFACTOEY. 

Means  "marketable"  title,  158,  and  see  281,  283. 

SATISFIED  TERMS. 

Wliat  they  include,  156. 

Title  to,  must  be  abstracted,  289. 

Presumption  of  their  surrender,  324,  1 140. 

Act  for  merger  of,  289,  506,  514. 

Wlien  not  deemed  to  be  merged,  271,  506,  507. 

How  far  a  protection  under  the  statute,  507 — 509. 

When  a  protection  against  dower,  514. 

SAVINGS. 

Of  wife's  separate  estate,  purchase  with,  940. 

SCHOOL  SITES. 
Sales  for,  15. 

SEAL. 

Of  public  company,  how  may  be  affixed  abroad,  190. 

Loss  or  want  of,  315,  n. 

Contracts  hj  public  companies  should  be  under,  235. 
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SEARCHES. 

Conditiou  as  to  oxpen.scs  of,  laG. 

For  incuinbrauces,  wliat  ami  when  to  be  made,  Cli.  XL 

Liability  of  solicitor  for  omitting  to  make,  4.'»4. 

For  judgments,  what  should  lie  made,  -lOo. 

For  Crown  debts,  491. 

For  lis  jwndeiis,  495. 

For  incumbrances,  &c.,  in  county  rogiHlric.^,  497. 

For  i)roceediiig.s  in  bankruptcy,  498. 

For  annuities,  ib. 

For    disentailing    deeds,    and    acknowledgments    by   marri<d 

women,  499. 
For  land  drainage  loans,  499. 
Time  for  making,  ib. 
Places  for  making,  455,  45G. 
Actual  must  be  made,  in  order  to  bind  the  pun-liaHtr  by  notice, 

8G3,  871. 
For  incumbrances,  what  expenses  of,  purchaser  can  recover  on 

contract  broken,  949. 
Costs  of  unnecessary,  not  allowed,  499. 
Expenses  of,  when  recoverable  at  Law,  019. 
On  sales  by  the  Court,  1217, 1218. 

SEAS. 

What  not  beyond,  within  3  &  4  Will.  IV.  c.  27,  078. 

SEASHOEE. 

Rights  of  Crov/n  and  landowner  therein,  307. 

SECRET. 

Purchase  by  trustee,  prima  facie  fraudulent,  44. 
Bargain  by  agent  for  his  own  benefit,  189. 
Trust,  equitable  mortgagee  bound  by,  837. 

SECURITY.    Sec  Mortgagee. 

Auctioneer  or  agent  cannot  accept,  for  deposit,  &c.,  191. 
To  be  given  by  Railway  Comimuies  before  entry,  442. 
Power  to  var}',  implies  power  to  give  receipts,  sciahle,  010. 
Taking,  for  purchase-money  discharges  lien,  when,  733  et  seq. 
For  purchase-money,  vendor  refusing  to  convey,  may  sue  on, 

901. 
Collateral,  mortgagee  selling  after  foreclosure,  cannot  enforce, 

919. 

SEISIN. 

Livery  of,  when  presumed,  320. 

Of  testator,  directed  to  be  assumed,  on  purcha.se  by  Court,  89,  n. 

Presumption  of,  and  of  its  continuance,  334,  335. 

Benefit  of  covenants  for  title  runs  with,  778. 

Covenants  for,  how  1)rokeu,  781,  789,  790. 

Vendor's,  recital  of,  how  far  an  estoppel,  810. 
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SEPARATE  DEED. 

Whether  purchase!'  can  require  oulstaiiding  interests,  &c.,  to  he 
got  in  by,  501,  502,  722. 

Covenants,  when  to  be  entered  into  by,  553,  786. 

Annuity  consideration  secured  by,  vendor's  lien  held  to  be  dis- 
charged, 736. 

SEPARATE  ESTATE. 

Married  woman  may  bind,  by  contract,  9,  28,  1000  et  seq. 
by  acquiescence,  50. 
her  power  of  alienation  over,  570 
et  seq. 
under  Act  of  1870,  572. 
may  convey,  without    husbands  concuiTence, 

516,  517,  1000. 
having,  ma}^  contract  to  purchase  laud,  scmhie, 

1045. 
mortgaging  her,  to  pay  her  husband's  debts,  a 
sufficient  consideration  for  a  settlement  of  his 
estate,  890. 
What  is,  under  Married  Women's  Property  Act,  1870,  1002. 
Savings  of,  estate  purchased  with,  belongs  to  wife,  940. 
General  doctrine  respecting,  1003,  n.,  and  see  570  et  seq. 

SEPARATION. 

Ante-nuptial  settlement  in  contemplation  of,  illegal,  239. 
Voluntary,  child  born  during,  is  legitimate,  336. 
Deed,  how  supported  against  creditors,  &c.,  891. 
What  is  a  sufficient  consideration  for,  ib.,  and  see  n.,  1048. 
Contract  providing  for,  cannot  be  enforced,  1047,  1048. 
Judicial,  its  cflfect  on  wife's  disposing  power,  10,  580. 

SERVICES. 

What  equivalent  to  rent,  within  3  &  4  Will.  IV.  c.  27,  s.  8,  386. 
Contract  involving  personal,  cannot  be   specifically  enforced 
1046. 

SET-OFF. 

Payment  to  auctioneer  or  agent  by  way  of,  invalid,  191,  658. 
Of  vendor's  expenses  unnecessarily  caused  by  purchaser,  whether 

any,  429. 
Of  deposit,  against  deficiency  on  resale,  162. 
Of  deposit  against  costs  ordered  to  be  paid,  refused,  1136. 
Whether  purchaser  can  claim,  in  defence  to  vendor's  bill  for 

specific  performance,  in  respect  of  antecedent  transactions 

1036. 

SETTLED  ESTATE. 

Forfeited  deposit  on  sale  of,  goes  as  purchase-money,  194. 
Sale  of,  its  effect  as  to  liability  to  succession  duty,  277. 
Who  entitled  to  custody  of  deeds  relating  to,  410. 
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SETTLED  ESTATES  AC'l'.    aS'^-  I.ea.sks  anu  Sales  of  Settled 
Estates  Act. 
S.ale  liy  committee  of  lunatic,  under,  7,  1181. 

of  minerals,  apart  from  surface,  under,  G^,  1171. 
As  to  laying  out  roads,  &c.,  on  sale  under,  G'.»,  i  \.~-2. 
General  iiroviaious  of,  Ch.  XX.  sect.  I. 
SETTLEMENT. 

Inquiry  should  be  made  as  to,  if  vendor  is  married,  329. 

As  to  custody  of,  ou  sales  under,  ()7.'». 

Vendor  selling  under,  enters  into  what  covenants,  5  io. 

Protector  of,  his  consent  to  disposition  by  tenant  in  tail,  688, 

690. 
Is  notice  of  articles,  864. 

Voluntary,  is  fraudulent  as  against  purchasers,  689. 
■what  is  so  considered,  8^9  ct  scq. 
may  be  supjjorted  by  matter  ex  -po't  facto,  901. 
who  may  set  aside,  902. 

how  affected  by  the  late  Bankruptcy  Act,  910,  911. 
title  under,  whether  it  will  be  forced  on  purchaser, 
908. 
On  marriage,  may  yet  be  fraudulent,  899. 

may  be  set  aside,  when,  760,  n. 
may  be  rectified  by  Divorce  Court,  when,  760. 
Revocable,  is  fraudulent,  &c.,  903. 
To  defraud  creditors,  may  be  avoided,  905  ct  grq. 
Post-nuptial,  may  be  supported,  when,  890,  891. 
Investment  by  father  of  his  own  moneys,  on  trusts  of,  an  ad- 
vancement, 937. 
Contract  for  sale  by  voluntary  settlor  may  be  enforced  against, 

but  not  by  him,  999. 
Agi'eenient  to  make,  when  i)urcliasLd  lauds,  &.c.,  go  in  satisfaction 

of,  941  et  seq. 
Not  satisfied  by  expenditure  ou  land  in  settlement,  943. 
Who  may  enforce,  ib. 

Of  conveyance  by  Court,  practice  respecting,  1118  ct  suj. 
Meaning  of  the  expression  within  Settled  Estates  Act,  1172. 
SEVERANCE. 

Of  reversion,  apportionment  of  rent  on,  131,  813. 

destroyed  power  to  distrain  for  arrears  of  rcut, 
815,  920,  but  sec  now  22  &  23  Vict.  c.  35,  815. 
Of  joint  tenancy,  contract  for  sale  is  semhle,  273. 
Of  unity  of  ownership,  its  ellect  ou  easements,  357. 
Compensation  for  severance  under  Lauds  Clauses  Cousolidation 
Act,  is  purchase-money,  261. 

SHAPES. 

Undivided,  of  estate,  fiduciary  vendors  should  not  sell,  63. 

owner  of,  may  compel  ja-oductiou  of  lilltf 
deeds,  409. 
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SH.A'RES,— (continued). 

lu  companies,  what  witliiu  4tli  section  of  Statute  of  Frauds, 
201. 
right  to  be  relieved  of,  ou  ground  of  luisveprc- 
seutation,  106. 
lu  mines  or  railways,  title  to  be  shown  to,  291,  292. 

agreement  for  sale  of,  should  be  in  writing,  201. 
Eailwa}^,  specific  performance  of  contract  to  sell  or  buy,  enforced, 

986. 
In  estates,  vendor  when  forced  to  convey,  1065 — 1067. 

purchaser  contracting  for  entirety,  need  not  take  part,  1073. 

SHEEP-WALKS. 

Instead  of  freeliold,  purchaser  need  not  take,  1073. 

SHIP  REGISTRY  ACT. 
Title  under,  854,  1046,  u. 

SIGNATURE. 

Of  auctioneer,  binds  vendor  and  purchaser,  181,  182. 
Of  agreement  by  attorneys  or  agents,  185,  233,  947,  948. 

bill  need  not  allege,  1013. 
Of  agreements,  generally,  Ch.  VI.  s.  4. 
Printed,  or  by  initials  may  be  binding,  232. 
Of  memorandum  as  instructions  for  formal  agreement,  231. 
Of  instructions  for  a  telegram  accepting  offer,  232. 
Of  the  party  to  be  charged,  sufficient,  231. 
AVhat  a  sufficient,  232. 
"Where  it  should  be  placed,  233,  234. 
By  agent,  232. 

when  insufficient,  387. 
Of  witness,  its  effect,  234. 
Blank  left  for,  its  effect,  233. 
Ai)proval  of  draft,  whether  a  sufficient,  234,  235. 
By  public  companies,  &c.,  234. 
Of  steward,  when  to  be  proved,  310. 
Of  Judge,  316. 

To  deeds,  when  presumed  to  be  genuine,  326. 
Of  counsel  to  special  case,  1020. 

SILENCE.      . 

When  equivalent  to  misrepresentation,  93,  94. 
When  it  amounts  to  acquiescence,  643. 

SIMONY. 

What  is  not,  242. 

SLANDER, 

Of  title,  108. 

V/liat  necessary  to  sustain  actiun  fur,  iO. 


INDliX.  l;j01 

SOIL. 

Of  v.xul,  to  whniu  it  liulougri,  3f;2. 

Of  bed  of  stream,  to  whom  it  belongs,  3(J7. 

SOLICITOR.     See  PniviLKOKD  Communications. 
And  client,  as  to  trail -^actions  between,  20. 
As  to  purcliasu.s  by,  31,  37,  39. 

Clerk  of,  when  disqualilicd  from  purchasing,  35,  n.,  II. 
Taking  security  from  client,  40. 

Notice  of  purchase  by,  when  notice  of  client'H  ciiuity,  8Gn,  bGI). 
Cannot  authori.sc  purchase  by  trustee,  44. 
Being  a  trustee,  cannot  charge  costs,  t^C. 
Liable  for  raisrepreseutatiou    to    purchaser   of  client's   estate, 

!J7,  98. 
Approval  of  draft  by,  not  a  suflicicut  signature,  23.'i. 
Furnishing  copy  of  former  abstract,  not  entitled  to  costs  of  jiro- 

paring  aljstract,  280. 
Not  allowed  on  taxation  costs  of  unnecessary  searches,  499. 
May  not,  without  special  authority,  receive  purchase-money,  05G. 
Inducing  purchaser  to  accejit  defective  title,  liability  of,  98. 
Liability  of,  under  22  &  23  Vict,  c,  35,  98,  302. 
May  not  disclose  defect  in  client's  title  to  client  entitled,  309. 
Consulting  coimsel,  304,  30G. 
Employing  town  agent,  407. 
Lieu  of,  on  mortgage  deed,  its  e.xlenl,  412. 

vendor's,  on   purchase-money,  how    may  bo  enfijrced, 
1137. 
Bound  by  undertaking  to  pay  costs  of  mortgagee's  solicitor,  on 

his  giving  up  deeds,  413. 
Disclosing  defects  in  client's  title,  309. 

Confidential  communications  to,  as  to  nou-<lisclo.sure  of,  33(t. 
Undertaking  of  vendor's,  to  perfect  title,  435. 
Purchasing  in  his  own  name,  out  of  his  client's  nioni(.s,  the 

latter  has  a  lien  on  the  estate,  939,  u. 
Purchasing,  cannot  object  to  title  which  he  accepted  for  client, 

428. 
Must  search  for  incumbrances,  454  d  scq. 
Liability  of,  to  client,  for  negligence,  454,  543. 

for  suppressing  an  incumbrance,  302. 
Vendor's,  has  no  lien  ou  conveyance  for  costs,  56G. 
]\Iortgagee's,  hiis  no  lieu  on  the  deeds  for  costs,  beyond  the 

amount  due  on  the  security;  412. 
Of  trustees,  purchase-money  should  not  be  paid  to,  ()5(i. 
Being  a  trustee,  can  charge  only  costs  out  of  pocket,  722,  723, 

receives  purchase-money  as  trustee,  658. 
Unnecessarily  preparing,  cannot  claim  costs  of  couveyauce,  722. 
Bill  of,  for  costs,  taxation,  &.C.,  723  c(  *,'//. 
Non-employment  of,  does  not  of  itself  make  a  sale  for  uudvi'" 

value  impeachable,  748, 
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SOLICITOR—  {continued). 

Conveyance,  &.C.,  procured  from  client  in  absence  of,  set  aside, 

800. 
Change  of,  how  far  notice,  876. 
Notice  to,  is  notice  to  client,  858,  877  et  seq. 
Avhen  not,  858. 

tendency  of  recent  decisions,  880. 
Cannot  prove  notice,  &c.,  to  client,  881. 
Of  party  conducting  sale  under  decree,  is  considered  as  acting 

for  all  parties,  1196. 
Deposit  ordered  to  be  paid  to,  1199. 
Of  vendor  receiving  deposit,  holds  it  as  vendor's  agent,  191, 

948,  and  see  179,  n. 
Acting  for  himself,  how  far  affected  with  notice,  878. 
Fraud  of,  how  far  it  affects  client,  879. 
Countr}'^,  notice  to,  is  notice  to  town  agent,  880. 
Eemuneration  of,  728. 
SON.    See  Advancement,  Family  Arrangement. 
Of  trustee  may  purchase  trust  estate,  41. 

Vendor  not  generally  ordered  to  procure  concurrence  of,  1064. 
Arrangements  between,  and  father,  their  validity,  750, 752  etscq. 

SPECIAL  CASE. 

Is  a  lis  i^endcns,  496,  863,  n. 

Mode  of  proceeding  by,  1018  et  seq. 

What  questions  decided  on,  as  between  vendor  and  ])urchaser, 
1021. 

Under  Judicature  Act,  1873,  1022. 
SPECIAL  CONDITIONS.    See  Conditions. 

SPECIALTY  DEBT. 

Purchaser  from  heir  or  devisee  need  not  see  to  payment  of,  622. 
Purchase-money  ordered  to  be  paid,  is  proveable,  as,  1117. 
See  Ch.  XVIII. 
SPECIFIC. 

Devise,  its  effect  on  prior  contract,  263. 

Gifts  iu  will,  how  affected  by  new  Law,  269,  and  see  622,  u. 

SPECIFIC  PEPtFOEMANCE.    See  Ch.  XVIII. 
Relation  of  trustee,  purchasing,  can  enforce,  41. 
Assignee  of  insolvent,  selling  below  reserved  price,  could  enforce, 

81. 
Fiduciary  vendors  are  liable  to  costs  in  suit  for,  85. 
Refused  in  case  of  latent  defects,  92. 
Enforced  where  purchaser  having  notice  of  patent  defect  takes 

possession,  ib. 
Eight  to,  how  affected,  by  statements,  &c.,  before  sale,  Ch.  III. 

by  particulars  and  conditions  of  sale,  ('h.  IV. 
What  misstatenicnt  a  .-sufficient  defence  to  a  suit  for,  102  et  seq. 
Verbal  declarations  at  time  of  ^ale,  110,  111,  1040. 
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SPECI FIC  rERFOrvMANCE— (co)i<iiiM«0- 
When  a  sufficient  defence,  111. 
Under  special  conditions  by  trustees,  175. 
lleturn  of  depo.sit,  when  directed  in  suit  for,  192,  1122. 
Of  award  under  the  Common  Law  Procedure  Act,  22.'). 
Liability  or  right  of  either  party  to,  at  time  of  his  death  buforo 
completion,  is  the  test  of  tlic  riglits  of  his  rcpreaeutativos, 
2.').')  ct  scq. 
Whether  one  of  several  executors  can  enforce,  598. 
Ou  what  princi[ile  decreed,  98."). 
Not  confined  to  contracts  for  sale  of  land,  tV*. 
Li  what  other  cases  may  be  decreed,  ih.,  et  scq. 
May  be  decreed,  where  laud  out  of  jurisdiction,  987. 
Jurisdiction,  how  far  discretionary,  994,  1U.")7. 
By  whom  may  be  enforced,  Ch.  XVI II.  s.  2. 
Against  whom  may  be  enforced,  Ch.  XVIII.  s.  3. 
'Who  are  necessary  parties  to  a  suit  for,  Ch.  XVI 11.  s.  }. 
Form,  &c.,  of  Bill  in  suit  for,  Ch.  XVIIL  .s.  5. 
Jurisdiction  of  County  Courts  as  to,  1015  ct  soi. 
Vendor  having  no  title,  at  date  of  contract,  whether  he  can 

enforce,  1058  d  scq. 
As  to  defences  to  suit  for,  Ch.  XVIII.  ss.  8,  9. 
As  to  proceedings  in  suit  for,  Ch.  X  V  1 1 1.  s.  10. 
As  to  costs  of,  Ch.  XVIII.  s.  11. 

Costs  of  suit  for,  not  recoverable  as  damages  at  I-aw,  950. 
Suit  for,  and  action,  plaintiff  must  elect  between,  971 ,  99:3,  Ut'-9. 
extended  powers  of  Court  in,  under  Land  Transfer  Act, 
1875,  1168. 

SPECULATION. 

Property  bought  for  purposes  of,  does  not  survive  in  E<puty, 

923  ct  (^eq. 
And  joint  purchasers  must  conform  to  the  agreement,  927. 
And  is  personal  estate,  ib. 
Whether  so,  where  the  trade  is  merely  ancillary  to  the  land, 

928. 
When  treated  as  reconverted  into  realty,  ib. 

SPECULATIVE. 

Statement  by  vendor  and  misrepresentation  distinguished,  KHi, 
n.,  and  see  1055. 

SPORTING. 

Right  of,  over  estate, does  not  admit  of  compcnsjitiou,  11(5,  lt'75, 
and  see  199, 

when  a  right  of  profit  a  prendiv,  372. 

STAKEHOLDER. 

Auctioneer  a,  in  respect  of  deposit,  178,  948. 
But  not  vendor's  solicitor,  179,  n.,  948. 
How  far  nutiue  to,  atfects  priorities,  839. 
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STAMPS. 

Couditiou  as  to  waut  of,  ]  G7. 

On  agreemeuts,  Cli.  VI.  s.  5. 

What  agreements  do  not  require,  237. 

Se])arate,  when  necessar}',  237. 

Pre.sumptiou  respectiug,  in  case  of  lost  instrument,  238,  32G,  706. 

Examined  copies  of  Court  Eoll,  do  not  require,  311,  u. 

Should  be  attended  to,  in  examining  abstract,  415. 

On  conveyances,  525  ct  seq.,  and  Ch.  XIII.  s.  9. 

Where  timber  or  fixtm-es  are  taken  at  a  valuation,  525,  697. 

Where  the  property  is  sold  subject  to  a  mortgage,  520. 

Where  a  retiring  party  conveys  his  share  of  the  partnership 

estate,  527. 
Where  the  sale  is  in  consideration  of  transfer  of  stock,  ih.,  097. 

of  an  annuity,  527,  097. 
On  vesting  orders  under  Trustee  Act,  588. 
May  be  affixed  after  execution  of  the  deed,  694. 

on  payment  of  what  penalty,  094, 

095. 
under  17  &  18  Viet.  c.  125,  695. 
In  respect  of  what  consideration,  690. 
May  be  arranged  so  as  to  lessen  duty,  098,  702. 
Exemptions  from,  699,  and  see  701. 
In  case  of  building  leases,  700. 
Scale  of  duties  \;uder  Stamp  Act,  1870,  701. 

Commissioners  ma.y  determine,  Vvhen,  ib. 
On  vesting  and  releasing  orders,  702,  and  see  588. 
In  case  of  joint-purchase,  ib. 
In  case  of  sub-purchase,  ib. 
On  deeds  of  confirmation,  703. 
Payable  on  principal  assurance,  703,  what  is,  ib. 
On  deeds  of  covenant,  ih. 
On  duplicates,  ib. 
On  copies  of  Court  Roll,  ih. 
On  joint-conveyance  by  several  owners,  704. 
On  deed  having  double  operation,  ih. 
On  conveyance  and  mortgage,  705. 
Presumption  in  favour  of,  706. 
Fresh,  when  unnecessary,  707,  and  see  706. 
On  conveyances  of  land  in  colonies,  when  necessary,  707. 
Production  of  agreement,  for  stamping,  when  compelled,  907. 
Need  not  be  alleged  in  bill,  1013. 
Fresh,  when  necessary  if  instrument  be  altered,  707. 

STATEMENTS. 

In  conditions,  must  bo  proved,  163. 
Of  matters  of  pedigree  should  be  set  out  in  abstract,  299. 
Vendor's,  as  to  contents  of  a  deed,  whether  purchaser  may  rely 
on,  876. 
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STATUTORY. 

Fonus  of  conveyance,  501. 
Declarations,  accepted  as  evidence,  1-18. 

their  value  as  evidence,  1-18,  140. 

copies  of,  should  accompany  abstract,  148,  30  J. 

in  matters  of  family  and  pcdij^ree,  347  ct  sc'i. 
Acre,  what  it  contains,  G41. 
STATUTUiiY  OWNERS. 

Enabled  to  sell,  14,  and  see  52,  n. 
Who  are,  52,  and  see  ib.,  u. 
May  sell,  within  what  time,  5G,  57. 
Could  formerly  sell  only  for  gross  sum,  7'.). 
JNlay  now  sell  for  a  rent-charge,  79. 
Cannot  fix  the  price,  except  provisionally,  81. 
Compulsory  purchase  from,  not  a  conversion,  258. 
Refusal,  &c.,  of,  to  convey,  purchaser's  remedies  in  ca.so  of,  58 1. 
Payment,  &c.,  of  purchase-money,  on  sale  hy,  CG2  cl  soj. 
Costs  on  sales  by,  711  ct  scq. 

Rights  of  pre-emption  of,  under  Lauds  Clauses  Consolidalion 
Act,  761  ct  sc(j[. 

STATUTORY  REMEDY.    See  Mandamus. 

STEWARD. 

Obtaining  lease  from  employer,  must  prove  its  fairness,  38. 

Has  no  implied  authority  to  enter  into  contracts  for  leases,  189. 

Of  manor,  whether  evidence  of  handwriting  of,  can  lie  re<iuirfd, 
310. 

Custom  for,  to  prepare  all  surrenders,  valid,  500. 

May  require  copyhold  parcels  to  be  sufficiently  described,  533. 

Infant  deputy,  may  take  surrender  of  married  woman,  570,  n. 

Is  to  indorse  acknowledgment  on  deed  of  consent,  by  protector 
of  settlement  of  copyholds,  G90. 

Is  to  enter  assurances  on  Court  Rolls,  G91. 

Fees  of,  692,  704,  710. 

On  surrender  of  several  tenements,  501,  710. 

Are  not  taxable  imder  6  &  7  "Vict.  c.  73,  726. 

Is  to  deliver  stamped  copies  of  Court  Roll,  704. 

Not,  as  such,  to  be  made  party  to  suit,  l(.i05. 
STIPULATION.     Sec  Promise. 

As  to  defective  title,  when  binding  on  purchaser,  150. 

Collateral  parol,  its  eftecton  written  contract,  1041. 

Omitted  by  consent,  no  defence,  1042. 

Nor  a  breach  of  an  independent,  l(i42 . 

Material,  under  agreement,  inability  .of  plaintiti"  to  i)erforii),  a 
defence  in  Equity,  1088. 

STOCK. 

Consideration,  now  pays  ad  valonm  duty,  527,  697. 
Contract  for  sale  of,  not  specifically  enforced,  9bU  cl  s<.q. 
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STOCK  OF  DESCEXT. 

Presumption  i-espectiug,  336. 

STONE. 

Is  a  mineral  as  between  vendor  ami  purchaser,  116,  n. 
Agreement  for  sale  of,  wliether  within  the  4th  sect,  of  Statute 

of  Frauds,  203. 
Got  from  quarry,  whether  a  mineral,  373,  n. 
After  contract,  belongs  to  purchaser,  248,  649. 
STOP  ORDEE. 

On  fund  in  Court;  when  to  be  obtained,  99,  and  see  1214. 

STOPPAGE  w  transitu: 

Eight  of,  on  sale  of  goods,  730,  n. 
STEAXGEE. 

AYhen  liable  for  misrepresentation,  102. 

or  for  slander  of  title,  108. 
To  contract,  equities  under,  cannot  be  enforced  against,  before 
conveyance,  246. 

consenting  to  sale,  bound  by  conditions,  when, 

113,  and  sec  809,  841,  842. 
not  generally  a  proper  party  to  suit,  1005. 
when  he  may  be  joined,  1006. 
Agreement  brought  about  by,  with  fraudulent  object,  yet  valid 

as  between  parties,  1056. 
Concealed  incumbrance  of,  when  purchaser  relieved  against,  811. 
On  piu'chase  in  name  of,  presumption  of  resulting  trust,  may  be 
rebutted  by  parol  evidence,  939. 

STEIPS. 

Of  waste  land,  presumption  as  to  ownership  of,  165,  335. 
conditions  necessaiy  on  sale  of,  165. 
inclosure  of,  liy  tenant,  its  efluct,  165. 
SUB-LESSEE. 

Has  implied  notice  of  title  of  immediate  and  original  lessors, 
868. 

SUBMISSION. 

By  defendant  to  plaiutifi's  demand,  its  effect  on  costs,  1133. 

SUB-MOETGAGE. 

How  far  it  affects  power  of  sale  in  mortgage,  56. 
SUB-PURCHASEE. 

With  notice  of,  is  affected  by  incapacity  of  original  purchaser, 

45,  and  see  751. 
Without  notice,  protected  in  Equity,  730. 

vendor's  lien  is  valid  against,  ib. 
Cannot  vary   conditions    of   sale,  &c.,  by    parol    evidence,  as 

against  original  purchaser,  111. 
Mode  of  conveyance  to,  511. 
Stamp  duty  on  conveyance  to,  526,  702. 
Conveyance  set  aside,  ou  what  terms  against,  797. 
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Not  a  lu-cessaiy  ].arty  to  suit  for  Hpocific  i.oi-ront.an(;<-of  oiigiiml 

coutract,  1011,  and  sco  US6,  n. 
Ou  sale  by  Court,  before  certilicate  is  alj3olute,  rul.-  as  to,  12oi. 
SUB-RECITAL. 

Purchaser  not  bound  to  accept,  a.s  cvidoucc,  under  tlio  .  omm  ,ii 

coiKlition,  147. 

SUBSEQUENT.    See  Condition. 

Evout>t.  do  not  affect  binding  coutract  for  purposes  of  conver- 
sion, 2(;i. 
do  not  aflbct  tru.stees'  power,  or  want  of  power,  to  give 
receijits,  scmhle,  599  d  seq. 
Nor  render  a  coutract  voidable  on  ground  of  liardsliij),  10.*>:5. 
Title,  acquired  by  vendor,  &e.,  he  must  convey  to  pur.liaaer, 
808  et  scq.,  10G3. 
not  bound  by  mere  assent  to  the  jjurchase,  842. 
Enrolled  assurance,  under  3  &  4  Will.  IV.  c.  74,  coufirras  prior 

voidable  estate,  811. 
Creditors,  when  entitled  to  impeach    fraudulent  conveyance 

908,  909. 
Acts,  &c.,  may  prove  a  joint  purcluuse  takou  in  the  name  of  ouo 
of  several  co-owners,  928. 
what  may  rebut  presumption  of  advancement,  9:}G. 
of  parties,  cannot  explain  agreement,  9GG. 
Parol  variation  of  contract,  when  may  Ijc  enforced,  103C. 
"SUBSTANTIAL." 

House,  what  is  a,  122,  and  S'X  13.3. 

SUBSTITUTION. 

Of  purchaser  fi'om  Court,  ou  what  terms  ;dlo\vod.  ]-2i>>^. 

SUBTERRANEOUS. 

Entry,  by  Railway  Comiiany,  before  payment  or  deposit,  illegal, 

442. 
Streams,  right  to,  365  el  seq. 

SUCCESSION  DUTY. 

Payment  of,  purchaser  of  reversion  should  stipulate  for,  2<XJ. 

Provisions  respecting,  275 — 278. 

What  is  a  "succession,"  275,  n. 

Purchaser  of  reversion  should  covenant  to  pay,  5.")7. 

Relative  liabilities  of  vendors  and  purehaseri  as  to,  502,  503. 

Inquiry  respecting,  may  be  requisite  on  purchase,  Ch.  XII I, 

s.  2. 
Purchaser  when  protected  against,  852. 

SUFFER. 

Meaning  of  the  word  in  covenants,  785  ;  ami  .«(•(■  i7..,  n. 

SUIT. 

Subject-matter  of,  may  not  be  sold,  240,  but  tux  241. 
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SUIT — [continued). 

In  Equity,  a  disturbance,  782. 

is  within  3  &  4  Will.  IV.  c.  27,  376,  377,  and  see  395. 
Commencement  of,  what  is,  377. 
Pendency  of,  whether  an  objection  to  title,  1104. 
Election  between  action  and,  1089,  and  sk:c  Electiox. 
As  to  parties  to  and  proceedings  in,  for  specific  perforniance, 
Ch.  XVIII.  i?s.  4,  10. 

SUPERFLUOUS. 

Lands,  taken  by  Railway  Company,  right  of  vendor,  in  respect 

of,  761  d  seq. 
Cases  in  which  the  right  does  and  does  not  arise,  761,  762. 
Receipt  of  two  directors  sufficient  on  sale  of.  623. 
General  inovisious  respecting,  761. 
Meaning  of  the  words  "  town,"   '=  adjoining  owners,"  Sec,  on 

sale  of,  under  Lands  Clauses  Consolidation  Act,  763. 

SUPPORT. 

Of  soil,  right  to,  3G8. 

How  may  be  acquired,  ih. 

Measure  of,  how  determined,  369. 

When  right  to  work  minerals  reserved,  370,  371,  533. 

Interfered  with,  gives  immediate  right  of  action,  369. 

SUPPRESSION. 

Of  instruments  only  affecting  equitable  title,  299  ct  seq. 
Liability  of  vendor's  solicitor  for,  302. 

SURETY. 

Joining  in  bill,  )iote,  or  bond,  whether  vendor's  lien  affected,  734. 
Not  justified  in  placing  his  property  out  of  reach  of  creditors 
of  principal  deljtor,  905. 

SURFACE. 

Deficiency,  on  sale  of  woods,  what  compensation  for,  654. 

Water,  right  of  land- owner  to  divert,  364. 

Subsidence  of,  by  working  minerals,  remedies  of  surface  owner 

for,  370. 
Sale  of  minerals  apart  from.     See  Confirmation  of  Sales  Act. 

SURPRISE. 

When  a  ground  for  rescinding   executed  contract,  Ch.  XIV. 

ss.  2,  C,  passim. 
Not,  in  general,  a  ground  for  enforcing  parol  variation,  1035. 
A  ground  of  defence  in  Equity,  1037,  1053  et  seq.,  1080. 
Not  a  ground  for  opening  biddings  after  certificate  is  absolute, 

1206. 

SURRENDER.     See  Steward. 

Of  prior  life  interest,  in  acceleration  of  power  of  sale,  63. 
Of  outstanding  terms,  condition  as  to  expense  of,  156. 
Of  lease,  agreement  for,  when  to  be  in  writing,  200. 
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SURRENDER— (^o/)//««rc7). 

Of  copyholds, and  not  nienly  admittance,  should  be  abstracted, 

•2()7. 
Of  copyholds,  when  pirsuniod,  ;i23. 

by  whom  prepared,  oUO, 
to  uses  of  purchasers  appointment,  Go;). 
Of  satisfied  terms,  when  presumed,  324,  1140. 
Of  prior  life  estate,  in  order  to  make  a  j^ond  t'  n mt   to  the 

2ir<xciiie  not  presumed,  327. 
Vendor  of  CDpyholds  must  if  ]io?sible  make,  in  ik^ismHj  ."iGO. 
Of  copyholds  l)y  married  woman,  hlVt. 

de:^cription  of  parcels  in,  533. 
Purchaser  of  copyholds,  pays  for,  700,  710. 

SURVEY. 

Entry  for  purposes  of,  by  Riiilway  Comjiany,  412,  4 1 1. 
Costs  of,  prior  to  contract,  not  recovuraMe  by  purcha-ser,  9"jO. 
Of  estate,  expenses  of,  allowed,  on  opening  biddings,  1201. 

SURVEYOR. 

Valuation  of  estate  by,  lalstly  asserted,  its  eflfect,  102. 

Under  Lands  Clauses  Consolidation  Act,  how  appointed,  443, 

625,  979. 
Evidence  of,  what  reliance  placed  on,  754. 

SURVIVING. 

Trustees,  powers  of,  58,  n.  G05,  G08,  u. 

Partner,  land  of,  when  reconverted  into  realty,  928. 

SURVIVORSHIP.    Sec  Joint  Porcuaser-s,  Vacanx-y. 
Presumption  as  to,  344. 

SUSPICION. 

Mere,  of  fraud,  is  not  notice,  876. 

Nor  ground  of  objection  to  title,  330,  1104. 

Nor  a  sufficient  defence  to  a  suit  for  specific  performance,  1039. 

TAIL.     See  Tenant  in  Tail. 

Estate  in,  and  remainders  on,  how  afllcted  by  3  &  4  Will.  IV. 

c.  27,  389  et  seq. 
How  affected  by  judgments,  457,  463. 

TAKING. 

Land  by  Railway  Company,  what  is,  210,  n. 

TAXATION. 

Of  costs,  under  6  &  7  Vict.  c.  73,  723  c(  scq. 

under  the  Court's  geneitxl  jurisdiction,  7'27. 
under  8  &  9  Viet.  c.  Ud,  ib. 
What  are  special  circumstances  for  directing,  after  delivery,  724. 

after  p-nymeut,  i/>. 

TAXES. 

Local,  need  not  be  mentioned  in  I'articular.s,  118. 
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TELEGRAM. 

Signature  toiiistniclions  for,  may  constitute  binrling  agreement 
232. 

TEXANCY. 

Of  purchaser,  liow  affected  by  contract,  252,  43C. 

ceases,  on  conveyance,  81 G. 
Notice  of,  is  notice  of  tenant's  interests,  451,  866,  867, 1072, 1077. 
but  not  as  between  vendor  and  purchaser,  before  com- 
pletion, 452,  866,  1077,  n. 
and  not  of  lessoi-'s  title,  874. 
Subsisting,  continues  after  purchase,  815. 
Past,  notice  of,  is  not  notice  of  tenant's  interests,  874. 
Of  vendor,  notice  of,  is  no  notice  of  lien,  when,  874. 
In  common,  when  presumed  from  an  equal  contribution  of  the 

purchase-money,  &c.,  924. 
From  year  to  yeax*,  contract  for^  not  enforceable  in  Equity,  992. 

TENANT. 

Concurrence  of,  in  apportionment  of  rent,  on  sale,  130,  131. 
Allowances  to,  condition  respecting,  132, 
Encroachments  by,  enure  for  landlord's  benefit,  165. 
Agreement  with,  when  within  Statute  of  Frauds,  200,  204. 
Inquiry  to  be  made  of  occupying,  4.51. 
Deteriorating  acts  of,  vendor  is  liable  for,  649. 
Vendor  ejecting,  purchaser  may  claim  compensation,  ib. 
Occupying,  purchaser  being,  may  yet  claim  compensation  for 

misdescription,  652. 
how  affected  by  contract,  436. 
Notice  to,  to  pay  rent  when  a  disturbance,  782. 

when  vendor  justified  in  giving,  1088. 
Liability  of,  to  purchaser  of  reversion,  813. 
Purchase  by,  its  effect  on  tenancy,  815,  816. 
Not  a  proper  party  to  vendor's  suit  for  specific  performance, 

1005. 
What  acts  by,  are  a  part  performance,  1023  d  seq. 
Building  on  landlord's  property,  improves  for  landlord's  benefit, 
843.  ' 

except  in  what  cases,  ib. 

TENANT  AT  WILL. 

How  affected  by  Statute  of  Limitations,  354. 

Who  is,  within  the  statute,  383,  438. 

Tenancy  of,  determined  by  contract  for  purchase,  252  and  see 

384,  n.,  436,  438. 
Purchaser  taking  possession,  'frimd  facie,  is,  438,  958. 

TENANT  FOE  LIFE. 

May  sell  or  lease  under  power  to  trustee  for  his  own  benefit, 
37,  41,  42. 
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TENANT  FOR  hlFE~(continued). 

ISIay  purcliase  from  trustees  of  .settlement,  42. 

lliglit  of,  to  rents  of  estate  directcil  to  be  sold,  r>H. 

Not  to  be  prejudiced  by  delay  of  trustee  in  selling,  58,  no. 

Power  of,  to  consent  to  sale,  how  affected  by  alienation,  charges, 
76. 

By  joining  as  protector  in  disi-ntailiug  deed,  77. 

Entitled  to  apportionment  of  dividend  on  stock  when  sold  to 
purchase  land,  8!(. 

Actual,  or  imminent  dcatli  of,  mu.st  be  disclosed  by  intended 
purchaser  of  reversion,  107. 

Not  entitled  to  forfeited  deposit,  194. 

Death  of,  after  contract,  gain  by,  belongs  to  purcha.ser  of  rever- 
sion, 24!),  122(;. 

Sale  by,  and  remainderman,  estate  liable  to  succession  tluty,  277. 

Eight  of  legal,  to  custody  of  deeds,  410. 

Liability  of,  to  covenant  for  title,  547,  548. 

Whether  entitled  to  be  reimbursed,  under  L.  C.  C.  Act,  (504. 

Entitled  to  what  income  from  purchase-money  paid  into  Court 
under  Lands  Clauses  Consolidation  Act,  005. 

And  reversioner,  sale  by,  is  treated  as  of  an  estiite  in  possession, 
750. 

May  sue  for  breach  of  covenants  for  title,  77!). 

Remainderman  has  no  claim  on  damages  recovered  by,  7'.)7. 

Acquiescence  of,  does  not  bind  reversioner,  843. 

Concurrence  of,  in  settlement,  when  a  considoi-ation,  801,  808. 

Contract  by,  under  power,  enforced  against  remainderman,  005. 
not  under  power,  trustees  for  sale  need  not  adopt, 

1002. 
parol  by,  and  expenditure,  does  not  bind  remaiudei-- 
man,  1031. 

Under  vendor's  will,  a  necessary  ])arty  to  suit,  1(X)0. 

Not  compelled  to  procure  a  title,  1051. 

When  compelled  to  convey  partial  interest,  1064,  1065,  1068. 

May  buy,  by  permission,  on  sale  by  Court,  1195. 

TENANT  FROM  YEAR  TO  YEAR. 

How  atlected  by  Statute  of  Limitations,  385. 

TENANT  IN  COMMON. 

One  purchasing  of  another,  what  abstract  to  be  furnished,  2m ', 

286. 
Posse.ssiou  of  one,  does  »iot  so.ve  right  of  another,  Z^^l. 
May  comjjel  co-owner  to  prmluce  deed.s,  4t»0. 
Enters  into  what  covenants  for  title,  550,  551,  552,  794. 
Covenants  for  title  Viy,  how  restricted,  794. 
Must  perform  the  contract  for  sale,  as  resjiects  his  own  share, 

1067. 
Receiving  entire  profits,  wlnii  liable,  !»26. 
Uf  mortgage,  purchase  of  e<|uity  of  reileniption  by,  924. 

VOL.  II.  II  H  n 
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TENANT  IX  TAIL. 

Under  Entailing  Act,  may  sell  under  Lands  Clauses  Consolida- 
tion Act,  14. 

In  possession,  whether  abstract  showing  vendor  to  he,  sliow.s  a 
good  title,  285. 

Statutory  bar  against,  its  elT'cct  on  issue  and  reniainderniun, 
389  et  seq. 

Estate  of,  how  affected  by  law  of  judgments,  458,  409. 

Whether  judgment  creditor  of,  can  take  land  in  execution 
against  j'emaiuderman,  469. 

Assurances  by,  687  et  seq. 

Induced  by  fraud  to  bar  the  entail,  remedy  of  remainderman, 
756. 

Confirmation  of  voidable  estate  by,  811. 

Contract  by,  does  not  bind  issue  or  remainderman,  285,  998. 

In  remainder,  decreed  to  convey  base  fee,  and  covenant  to  bar 
remainders  when  practicable,  512,  787. 

Assignees  of  bankrupt  vendor  compelled  to  bar  entail,  809. 

TENDER 

By  mortgagor'  necessai-y  to  prevent  sale  by  mortgagee,  71,  and 

see  330. 
Of  payments  of  annuity,  when  material  to  rights  of  purchaser 

on  death  of  cestui  que  vie,  250. 
Of  deposit,  on  vendor's  rescinding,  423. 
Of  conveyance  and  purchase-money,  by  purchaser,  before  action, 

959. 
Sealed,  sales  in  Chancery  sometimes  made  by,  1190. 

TENURE. 

Must  be  distinguished  on  sale  of  intermixed  lands,  154. 

But  need  not  in  contract,  220. 

Misstatement  of,  whether  it  admits  of  compensation,  138, 1073. 

Of  allotments,  286. 

Lands  of  every,  except  ancient  demesne,  are  included  in  1  &  2 

Vict.  c.  110,  s.  13,469. 
Variation  in,  is  a  breach  of  covenant  for  seisin  in  fee,  781. 

TEEMS.     See  Evidence. 

Conditions  as  to  expense  of  getting  in  outstanding,  156. 
Of  contract  must  be  fixed  by,  or  deducible  from  written  agree- 
ment, 219. 
must  be  acceded  to  by  both  parties,  228. 
plaintiff,  how  far  bound  to  show,  1032,  1033. 

refusing  to  perform  material,  a  sufficient 
defence,  1088. 

TERM  FOR  YEARS.     See  Lease,  Leaseholp,  Married  Woman 
Satisfied  Terms. 
Condition  as  to  expense  of  getting  in  outstanding,  156. 
Bequest  of,  how  affected  by  purchase  of  reversion,  270. 
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TERM   FDII  YEAKS—ffOd ^iHWvT). 

Freehold  titU;  iioeil  iml  now  l)u  shown,  on  sale  of,  2I)(». 

except  ill  wh:it  I- '  '■'-    '-I  I . 
GUI,  what  title  to,  must  Ik-  alistractcd,  204. 
Satisfied,  tith'  to,  must  he  jibslracted,  2S!),  201. 

when  not  deemed  to  he  mei<,'ed,  271,  "lOf). 
assignment    or    surrender   of,  when    presumed,  :',2i, 

1140. 
act  for  disjjensin;^'  with  assignment  of,  its  elTect,  2.S0. 
what  is  a,  28!),  u. 
protected  purchaser,  without  notice,  from   judgment.'*, 

when,  4G1. 
wlien  a  ])rotection  against  Crown  debts,  &c.,  491. 
Beuefieial,  how  affected  by  judgments,  4.")7. 
Of  married  woman,  how  conveyed,  577,  and  see  1<H»1. 
Alienation  of,  by  executors.  .580. 
Termor  contracting  to  sell  the  fee,  must  assign,  lOGS, 

purchasing  fee.  its  elleet  under  oM  wills  law,  270. 
Instead  of  fee,  purchaser  need  not  accept,  1(»72. 
Nor  short  instead  of  long,  1074. 
Trusts  of,  purchaser  how  far  atfected  with  notice  of,  870. 

TIMBER. 

What  trees  are,  133,  and  xec  ih.,  n. 

Power  of  felling  reserved  to  lessee,  lease  held  to  be  notice  of, 

00,  n. 
Ornamental,  eifect  of  felling,  27,  248,  265,  43G,  441. 
Referepce  to,  on  sale  of  copyholds,  117. 
Fiduciary  vendors  must  sell  with  estate,  68. 
Standing,  trustees  should  sell  with  estate,  08,  and  fee  1184,  n. 

sale  proceeds  of,  are  personal  estate  on  death  of  vend-.r 
before  completion,  255,  n. 
Condition  for  payment  fur,  133. 
Agreement  for  sale  of,  when  to  be  in  writing,  2o2. 
Felled,  &c.,  after  contract,  belongs  to  ])urehascr,  '247.  24**,  040. 
Fall  of,  by  purchaser  in  possession  before  payment,  when  re- 
strained, 251,  436,  and  see  437,  1090. 
a  reason  for  purchase-money  being  paid  into  (  ,nnt, 

1090. 
by  vendor  in  possession,  when  it  avoids  contra,  t,  jli. 

and  see  1087. 
when  a  subject  for  compensation,  H>. 
Price  of,  is  subject  to  stamp  .luty,  as  part  of  the  consideration, 
525,607. 
interest  upon,  when  payable  during  delay,  031  <t  s.;. 
(.'ompensatiou  for  surface  deficiency,  on  ^ale  of  timber  e>tAt.-, 

Prie^'of,  included  as  part  of  price  of  estate,  on  oj^ening  bidding., 
1202.  , 

H  H  H  2 
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TIME. 

"What,  allowed  for  election  by  iufant  purchaser,  26. 

for  impeacliing  or  setting  aside  purchase,  & 

41,  798. 
for  election   l>y  assignee   of  bankrupt,  or  di 
claimer  by  his  trustee,  254. 
For  sale  by  fiduciary  vendors,  Ch.  II.  s.  1. 
As  between  the  cestuis  que  trust,  58. 

For  sale  by  executors  under  implied  power,  60,  61,  616,  617. 
Sahin  v.  Heape,  remai-ks  on,  60. 
For  sale  by  trustee,  may  not  be  anticipated,  62. 

when  may  be  postponed,  63. 
For  investment  by  trustee,  88. 
For  delivery  of  abstract,  and  completion,  conditions  as  to,  125, 

126,  280,  305. 
Foi'  niakiug  searches,  499. 

For  objecting  to  title,  conditions  limiting,  157 — 161,  and  see  172. 
may  be  used  by  fiduciary  vendor,  157, 
172. 
For  further  objections  to  title,  conditions  limiting,  158. 
When  it  begins  to  run,  161. 
For  acceptance  of  offer,  231. 
Of  death,  presumption  as  to,  342. 
Registers  when  evidence  of,  346. 
For  examination  of  deeds,  306,  408. 
Under  Prescription  Act,  how  to  be  computed,  356,  357. 
"What  allowed  under  the  3  &  4  Will.  IV.  c.  27,  376  et  scq. 
Under  Eeal  Property  Limitation  Act,  1874,  405,  406. 
Lapse  of,  mai/  render  a  title  less  safe,  401. 
What  excluded,  393  et  scq. 
Essential  at  Law,  and  when  in  Equity,  127,  Ch.  X.  s.  1,  974. 

in  Ecpiity,  when  vendor  incurs  liability  by  keeping 
the  property,  418. 
or  when  property  is  of  fluctuating  value, 
419. 
or  of  a  determinable 

character,  ib. 
or  of  a  wasting  cha- 
racter, ib. 
or  is  required  for  an 
immediate  ])urpose, 
ib. 
or  wliere  vendors  are  a  fluctuating  body, 

ib. 
or  where  purchase-money  wanted  for  dis- 
charge of  incumbrances,  420. 
Win  n  made  essential  as  to  i-equisitions,  whether  essential  also 
as  to  tlie  completion  of  the  purcliase,  421. 
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TIME— {continued). 

When  not  made  essential,  may  lie  limiteil  by  notice,  422. 
When  held  to  remain  at  optinn  of  i)nr<-li;users,  421. 
May  Ije  enlarged  or  waived  in  Kquity,  ib. 

by  proceediug  in  piircliase,  ih. 
by  neglect  to  requin'  jiossessioii,  -12.'). 
by  not  objecting  to  delay  in  cimipletion, 
42G. 
How  not  enlarged  at  Law,  42."),  971,  !)74. 
For  completion,  ilelay  in,  its  L-llect,  G27  '/  sr^. 
Eule  as  to,  assimilated  at  Law  and  in  Equity,  975. 
For  setting  aside  sale  of  reversion,  when  it  begins  to  run,  759. 
For  executing  a  further  a.sflurance,  what  allowed,  788. 
Priority  in,  when  it  governs  the  equities,  837  et  aeq. 
Its  effect,  in  considering  the  sufficiency  of  acts  of  part  perform- 
ance, 1023,  1024. 
What  lapse  of,  sufficient  to  bar  relief  in  Equity,  10S5  d  saj. 

where  there  is  a  refusal  to  jierform  the  contract, 
10S6. 
For  sale  by  Court,  11 90,  11 9 1 . 

Fixed  for  sale  by  author  of  trust.  Court  cannot  in  general  anti- 
cipate, 1196,  1224. 

TITHE. 

Grant  of,  when  lost,  condition  aa  to,  IGG. 

Where  estate  is  sold  free  from,  exemption  should  ajipcar  on  ihe 

abstract,  283,  and  see  289. 
What  title  to,  .should  be  abstracted,  295. 
Commutation  of,  353. 
Should  be  .shewn  in  abstract,  303. 
Merger  of  259,  352,  u.,  1039. 
When  held  as  lay  property,  295,  n. 
Apportionment  of,  354. 

Exemption  from,  or  modus,  how  proved,  353,  354. 
How  affected  by  Statute  of  Limitations,  355,  377. 

by  judgments,  457,  4G2,  4G3. 
Liability  to,  a  fatal  defect,  if  estate  sold  as  tithe-free,  1075. 
Unless  freedom  from  tithe  seems  to  have  been  no  part  of  the 

inducement  to  the  purchase,  1078,  sed  qn. 

TITHE-FREE. 

Title  to  estate  sold  as,  289,  295,  l(i75. 

When  estate  is  sold,  exemption  should  be  shewn  on  .abstract, 
283,  289. 
TITLE.     Sec  Maukktahlk  Titi.k,  Time. 

Instances  of  good,  bad,  and  doulitful,  1137. 

Fiduciary  vendors  must  show  a  markt't^ible,  84. 

Forty  years  now  sufficient  root  of,  89,  n. 

Marketable,  Court  does  not  always  retiuire,  .'-9. 

As  to  disclosure  of  defects,  &c.,  in,  by  vendor,  91. 
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TITLE— {continued). 

"Want  of,  to  material  part  of  estate,  138. 

Conditions  respecting,  150  et  scq. 

Eight  to  call  for,  when  excluded  by  special  circumstances,  151. 

Known  to  he  defective,  its  effect  on  condition  as  to  time  for 

making  objections,  158. 
"  Satisfactory,"  means  '•'  marketable,'"'  IHS,  what  i^^,  84,  12fj. 
Clear  stipulation  as  to,  bindrf  purchaser,  150. 
Conditions  restrictive  of  marketable,  should  be  sparingly  used 

by  trustees,  173,  174. 
Pretended,  sale  of,  is  illegal,  239  ct  seq. 
What  is  a  pretended,  24(». 
What  is  not,  241,  242. 
Purchaser  claiming  accruing  benefit  to  estate,  when  bviund  to 

accept,  249. 
Verification  of,  142,  145,  155. 
Commencement  of,  under  special  conditions,  152. 
What  is  a  sufficient  root  of,  89,  n.,  295,  297  ct  scq. 
When  perfect,  281  et  scq. 
What  are  not  defects  in,  281. 

Good,  though  immediate  conveyance  not  procurable,  284. 
What  to  be  abstracted,  in  various  cases,  Ch.  YIII.  s.  3. 
Must  extend  over  what  period,  293. 
Abstracted,  acceptance  of,  its  effect,  309. 
Defects  in  client's,  not  to  be  disclosed  to  another  client,  ib. 
Under  Tithe  Commutation,  Prescription,  and  Limitations  Acts, 

352  et  seq.,  376  et  seq. 
"Wlien  must  be  shewn,  where  time  not  made  essential,  422,  423. 
Objections  to,  negotiations  upon,  and  waiver  of,  Ch.  .X.  s.  2. 
Possession,  when  a  waiver  of  objections  to,  433  et  seq. 
Waiver  of  objections  to,  by  acts  of  ownership,  436  et  scq. 
Wlien  to  be  alleged  in  pleadings,  1013. 
Fiduciary  vendors,  whether  bound  to  covenant  for,  550. 
Owners   or  incumbrancers  not  making,   power  of  purchasei's 

under  Lands  Clauses  Consolidation  Act,  1845,  581,  595. 
As  to  payment  of  interest  during  delay  in  making  out,  627  et  seq. 
Affidavit  of,  on  petition  for  payment  of  purchase-money  out  of 

Court,  667. 
To   land  proposed    for   reinvestment,   must    be   approved   l)y 

Court,  670. 
Statutory,  vendor's  costs  of  making  out,  Piailway  Companies, 

&c.,  pay,  711. 
Defects  in,  what  to  be  kept  off  conveyance,  502. 
Defects  in,  vendor  until  conveyance  must  make  good,  591. 

purchaser's  general  remedies  for,  after  conveyance, 

depend  on  vendor's  covenants,  777. 
purchaser  neglecting  to  investigate,  has  notice  of, 
864,  868. 
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TITLE — (continued). 

or  purclia-sor,  wlien  inipeachaljle  under  Registration  Act*,  85.'). 
Defective,  jiurchaser  accepting,  tlirough  framl  of  vendor,  re- 
lieved, 798. 
New,  acquired  by  vendor,  purcliaser's  right  to,  808,  and  .- 
Lessor's,  lessee  has  notice  of,  8G8. 

how  far  purcliaser  from  lessee  has  notice  of,  871. 
condition  against  production  of,  1  l.'>,  1G7. 
rule  against  production  of,  lf)7. 
when  it  ai)plic3,  1G8. 
Want  of,  to  any  j)art,  when  fatal  at  Law,  '.)'y2,  '.)',(;. 

contract   going  off   through,  whether  purchaser  can 

claim  damages,  !).")(). 
may  recover  his  expenses,  408. 
whether  he  is  liable  for  use  and  occupation,  958. 
Certificate  of,  must  be  procured,  before  injunction  against  action 

lor  want  of  title  dissolved,  973. 
Time  for  showing,  in  action  at  Law,  974. 
Equitable  objections  to,  entertained  at  Law,  97rj. 
Depending  on  voluntary  settlement,  whether  it  will  be  f.-roed 

on  purchaser,  999. 
Want  of,  in  plaintiff,  when  a  defence  ou  the  ground  of  non 
mutuality,  1057  et  seq. 
when  a  vendoi-'s  defence,  1063  et  seq. 
when  a  purchaser's  defence,  1072  et  seq. 
Eeference  of,  and  proceedings  thereon,  1095  et  seq. 

on  purchase  under  decree,  1208. 
What,  may  be  required  ou  reference,  1099  tt  seq. 

or  by  purchaser  under  decree,  1099. 
Bad,  purchaser  after  great  delay  not  forced  to  accept,  1113. 
Costs,  how  affected  by  questions  of,  1124  <:t  ■■<cq. 
Supported  by  decision  of  the  Lords,  yet  not  absolutely,  good, 

1102,  n. 
Instances  of  good,  bad,  or  doubtful,  1137  ct  seq. 
Registration  of,  under  Land  Registry  Act,  1142  ct  svi/. 
Declaration  of,  1142,  1149. 
Registration  of,  under  recent  Act,  1151  ct  seq. 
Purcliaser  on  sale  under  Settled  Estates  Acts,  has  an  iudefi  ;i- 

sible,  scmhle,  1179. 
Defective,  Court  when  selling  will  not  pass,  1198, 
Investigation  of,  on  sales  by  Court,  Ch.  XXI.  a.  4. 

TOMBSTONE. 

Evidence  of  pedigree,  349. 

TOWN. 

What  is  a,  703. 

TRADE. 

In  contract  for  property  connected  with,  time  '.•i.iierailv  essen- 
tial in  Ecpiity,  119, 
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TRADE— (contiimed). 

Covenant  not  to  carry  on,  when  enforceable,  767,  768,  994. 
how  not  waived,  773. 
its  meaning  in  a  parliamentary  con- 
veyance, 505. 
Vendors  held  to  carry  on,  at  their  own  risk,  634. 
Property  purchased  for  purposes  of,  does  not  survive  in  Equity, 

923  et  scq. 
Usage,  evidence  of,  in  explanation  of  agreement,  963. 
TEADEE. 

Settlements  by,  what  void  and  voidable,  910,  911,  938,  939. 

TRADITION AEY  EVIDENCE. 

Receivable  in  matters  of  pedigree,  348  et  seq. 
TRAITORS. 

How  far  disqualified  to  sell  or  buy,  12,  29. 

Effect  of  pardon  of,  13. 

Present  law  respecting,  13,  29. 
And  see  Felons. 

TRANSFER. 

"Written,  of  parol  agreement,  when  a  valuable  consideration, 
201. 

Of  liroperty,  instrwmeut  recording,  liable  to  duty,  238. 

Of  shares,  precautions  to  be  observed  on,  292. 

Of  mortgage,  omission  to  give  notice  of,  its  effect,  877. 
TRAVELLING. 

Expenses,  for  inspection  of  deeds,  who  bears,  156,  407,  408. 
TREASON. 

Its  effect  on  sale  or  purchase,  12,  29. 
{And  see  Felons.) 

TREATY. 

For  purchase,  relative  duties  of  parties  during,  Ch.  TIL 
And  agreement,  test  of  difference  between,  228,  229. 

TRUST.    S'ee  Resulting  Trust. 

For  sale  under  special  conditions,  its  effect,  174. 

When  not  to  be  disclosed  on  abstract,  300  et  seq. 

How  affected  by  Statute  of  Limitations,  380,  381,  384,  394. 

What  is,  and  what  is  not,  an  express,  380. 

Vendor's  lien  for  purchase-money,  is  not  an  express,  381,  394, 

731,  732. 
For  payment  of  deljts,  trustee  f  n-  sale  may  give  receipts  under 

a,  597. 
Involving  discretion,  purchaser  need  not  see  performed,  599. 
Estates  held  in,  how  affected  by  judgments,  457  et  seq. 

by  Crown  debts,  493. 
Notice  of,  how  far  material  as  regards  protection  of  legal  estate, 

830, 
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TRUST — {continued). 

Laud  improperly  purchased  out  of  trust  money,  Ijocoidcs  im- 
pressed with,  939. 
Property,  improperly  sold,  becomes  rc-imprcsaeil  with,  wlun, 

905. 
For  partuership,  how  may  be  i-.stiibliahcd,  928. 
Eesulting,  on  purchase  iu  name  of  stranger,  930  et  .ttv/. 
Declaration  of  by  person  holding  legal  estate,  its  elTect,  830. 
By  whom  should  be  signed,  929. 
Whether  binding,  if  in  favour  of  a  volunteer,  929. 
Breach  of,  purchaser  when  atlected  witli  notice  of,  S70. 

when  an  available  defence,  1047,  lO.'j]. 
Not  to  be  registered  under  Land  Transfer  Act,  isT."*,  1107. 
TRUSTEE  ACT,  1850. 

Conveyance  or  vesting  of  legal  estate  under,  582  d  scq.,  1121, 
and  1220,  1221  innoti.t. 
iu  case  of  lunatic  or  iui'aut  trustee  or  mortgagee, 
584. 
of  ti'ustee  out  of  the  jurisdiction,  ib. 

or  it  being  unknown  who  was  the 
survivor  of  several  trustees,  ib. 
or  dying  without  an  heir,  ib. 
or  refusing  to  convey,  585. 
of  heir  or  devisee  or  mortgagee  being  out 

of  the  jurisdiction,  ib. 
or  refusing  to  convey,  ib. 
or  being  unknown,  586. 
Costs  of  conveyance  or  vesting  order  under,  584  n.,  and  sec  708. 
Order  made  under,  when  conclusive  proof  of  facts  alleged,  588. 
Meaning  of  terms  used  iu,  584,  n. 
When  vendor  or  trustee  within,  589. 

Cases  where  vendor  or  his  heir  is  held  to  be  trustee  for  pur- 
chaser under,  590,  and  sec  1120. 
Land  and  charges  registered  under  Land  Transfer  Act,  1875,  are 
within,  11 07. 
TRUSTEE  RELIEF  ACT. 

Mortgagee  may  pay  in  surplus  proceeds  of  sale  under,  8G,  G13, 

662. 
When  auctioneer  may  pay  in  deposit  under,  179. 
Purchaser  is  not  a  trustee  under,  246,  n. 
May  afford  means  of  perfecting  titles  in  some  cases,  G13,  C61. 
Purchaser  subject  to  a  pecuniary  charge  may  not  pay  in  pur- 
chase-money luider,  662. 
Aliter  where  there  are    adverse    claims,  or  no  power  to  give 
receipts,  ib. 
TRUSTEE.    Hee  Tenant  for  Life. 

And  cestui  que  trust,  transactions  between,  20. 
Purchases  by,  voidable,  rules  as  to,  31 — 48. 
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AVliat  trustees  are  witliin  rules  against,  41  ef  seq. 

For  sale  how  far  disqualified  from  purchasing  4-2,  43. 

may  not  sell,  when  objects  of  trust  satisfied,  G2. 
should  promote  competitiou,  80. 

As  to  sales  by,  Ch.  II.  ss.  1,  2,  3,  4. 

Fictitious  sale  by,  set  aside,  62. 

Sale  by,  under  Lord  Cranworth's  Act,  06,  74. 

the  Laud  Transfer  Act,  1875,  1164. 
or  purchase  by,  under  V.  &  P.  Act,  1874,  74, 176. 

Liability  of,  refusing  to  adopt  contract  of  cestms  que  trust,  80. 

As  to  purchases  by,  Ch.  II.  s.  5. 

Of  bankrupt  under  Act  of  1869,  54,  67,  255,  273,  795. 

Inquiry  of,  and  notice  to,  as  to  incumbrances,  and  of  eompletiou 
98,  99,  451,  693,  857,  858. 

Liability  of,  for  giving  wrong  information,  451. 

De  S071  tm-t,  liability  of,  86. 

Cannot  allow  compensation  for  his  own  mistakes,  141,  175. 

Special  conditions,  whether  he  can  buy  or  sell  undei',  89,  172. 

Vendor  and  Purchaser  Act,  1874,  may  sell  or  buy  under,  74, 
89,  n. 

Acting  as  solicitor  or  auctioneer,  cannot  charge  costs  or  com- 
mission, 87,  181,  723. 

Before  accepting  trust,  may  stipulate  for  remuneration  87. 

Acting  prudently,  not  liable  for  loss  through  auctioneer,  181, 

Of  estate,  vendor  is,  for  laurchaser  after  contract,  245. 

Subject  to  what  qualifications,  245,  246. 

Where  title  derived  through  surviving,  his  will,  containing  a 
general  devise,  should  be  produced,  331. 

Provisions  respecting,  in  Statute  of  Limitations,  380,  381,  384, 
385, 393,  394. 

Acknowledgment  of  title,  or  payment  by,  bars  cestui  que  trust, 

386,  397. 

Covenants,  on  sale  by,  85,  130,  172,  545,  550  et  seq. 

Bound  to  convey  at  request  of  cestui  que  trust,  512,  581. 
or  of  trustee  for  sale,  85. 
but  only  by  the  description   under 
which  he  took  the  estate,  582. 

Conveyance  from,  under  Trustee  Act,  1850,  582  et  seq.,  1121, 
1221. 

Becoming  bankrupt,  may  Ije  superseded,  587,  588. 

Purchaser  from,  when  bound  to  see  to  application  of  purchase- 
money,  Ch.  XIII.  s.  3. 

When  protected  from  this  liability  by  statute,  595,  596. 

On  what  principles  the  doctrine  of  the  purchaser's  liability 
depends,  596  et  seq. 

Power  of,  to  release  part  of  mortgaged  land,  or  to  sell  land  in 
which  trust-moneys  have  improperly  been  invested,  &c.,  610 
et  seq.  Oil,  012. 
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TTtUSTEE— cojih'nitff/). 

Surviving  or  coutinuiipj;,  wlieii  c-uiiiiiftful  to  ^'ivc  a  tliKcliftrgo 

for  purchase-mf>ney,  605  ct  .sw/. 
Devisees  of  surviving,  wlitni  able  to  sA],  GOG. 
Purchase-money,  how  to  be  paid,  on  sale  by,  650. 
All  the  trustees  shoulil  join  in  the  receipt,  007. 
Whether  ilisclainiin^s  should  concur  in  receipt,  (lOK. 
Appointed  by  Court,  has  the  same  discretionary  pow.rrs  as  an 

original  trustee,  GOD. 
Compulsory  sale  by,  under  power,  is  a  conversion,  GT.'J. 
Liability  of,  for  loss,  657,  658. 
Power  of  sale  under  Lord  St.  Leonards'  Act,  G15. 
Can  make  g(wd  title  to  pureliaser  without  notice,  H25  >-t  snj. 
Legal  estate  got  in  from,  when  available,  826—830. 
Improperly  purchasing  in  his  own  name,  holds  for  thccei^im^iw 

trust,  939. 
Notice  to,  eflfect  of,  878. 
One  of  several,  notice  to  all,  857. 

except  in  what  cases,  85^. 
Contract  by,  enforced  against  cestuis  que  trust,  unless  it  be  in 

breach  of  trust,  998. 
Represents  his  cestuis  que  trust  for  the  purposes  of  suit,  wlim, 

1010. 
Under  the  Judicature  Act,  1873,  when,  il>. 
Agreement  by,  to  exonerate  estate,  not  enforced  against.  liV'>l, 

TRUSTEES  AND  MORTGAGEES'  ACT. 
Sale  by  mortgagee  under,  55,  73,  74. 
by  trustee  under,  (;G. 

TRUST-MONEY. 

Purchaser,  when  liable  to  see  to  application  of,  ( "h.  >>  1 1 1-  •^-  :''• 

When  may  be  invested  in  purchase  of  real  estate,  87. 

Invested  in  purchase  or  on  mortgage  of  land,  as  to  the  power  ..f 

the  trustees  to  deal  with  the  land,  609  ct  stq. 
Laud  purchased  with,  becomes  impressed  with  trust.  <.)2'.K  9lt», 

and  see  611. 
Evidence  of  purchase  Avith,  939. 

TUNNELLING. 

By  Railway  Company,  whetlier  a  "taking,"  210  n.,  111. 

TURNPIKE  TOLLS. 

Not  within  3  &  4  Will.  IV.  c.  27,  3i)5. 

UMPIRE. 

How  to  be  chosen,  624,  625. 

How  to  be  appoiuted^  under  Lands  Clauses  Cons..li.latin„  .Ui, 

625,  978. 
His  decision  conclusive  as  to  value,  1084. 
Except  in  what  cases,  ib. 
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UNASCERTAINED. 

Cestuis  que  trust,  trustees  for,  can  give  receipts,  597. 
Interest  under  expected  inclosure  award,  sale  of,  at  inadequate 
price,  supported,  1081. 

UNAUTHORIZED. 

Agent,  acts  of,  may  be  adopted,  when,  188. 
Acts,  by  agent,  bind  principal,  when,  183,  184. 

UNAVOIDABLE. 

Obstacle,  whether  delay  in  making  out  title  is  an,  636. 

UNCERTAINTY. 

In  material  terms  of  agreement,  fatal,  220,  225, 1033. 

Of  amount  of  consideration,  whether  material,  as  respects  the 

question  of  adequacy,  748,  1081. 
As  to  quantity  of  land  taken,  its  effect,  1091. 

UNDERLEASE.     See  Sue-lessee. 

Sold,  should  be  so  described,  120,  138,  146. 

Effect  of  agreement  by  lessor  to  purchase,  272. 

Instead  of  lease,  purchaser  need  not  accept,  120,  138,  1073. 

nor  need  vendor  grant,  1072. 
Covenants,  on  sale  by  way  of,  549. 

UNDERTAKING. 

By  vendor,  in  conditions,  strictly  construed,  110. 
For  delivery  of  possession,  not  enforced  in  Equity,  421. 
By  solicitor,  for  payment  of  costs,  enforced  summarily,  413. 
to  perfect  title,  not  so  enforced,  435. 
to  complete  purchase,  enforced  as  an  agreement, 
227. 
UNDERVALUE. 

Vendor  selling  at,  has  no  remedy,  742. 

UNDERWOOD.     See  Coppice. 

UNDIVIDED  SHARES. 

Trustees  should  not  sell  in,  68. 

Owners  of,  may  compel  production  of  title  deeds,  409. 
Purchaser  having  contracted  for  entirety  not  compellable  to 
take,  1073. 

UNTENABLE. 

Objection  made  and  persisted  in,  vendor,  under  condition,  may 

rescind  contract,  158. 
Requisitions,  danger  of,  428,  and  see  1131. 
USAGE. 

Parol  evidence  admissible  to  explain  local,  226. 

or  trade   or  profes- 
sional, 226,  963. 
Of  Stock  Exchange,  its  effect  on  contract,  292,  n. 
Modern,  may  show  what  passed  under  ancient  grant,  333. 
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USE  AND  OCCUPATION. 

ruicliaser,  when  lial.le  f..r,  2r)2,  -139,  DoB,  and  ftr  993. 
may  sue  fur  when,  253.  I3!t,  .MC. 
USUAL. 

Covenants,  what  are,  108,  544. 

sliould  not  be  described  us,  in  jKutiiuhirH,  1G8, 
USURY. 

What  is  not,  129,  ami  .see  ih.,u.  (m),  239, 
Interest  amounting  to,  may  be  reduced,  757. 
VACANCY. 

Occurring,  j)cniling  contract  fur  sale  of  advowson,  250. 

In  trust,  directed  to  be  liUcd  up,  whctiier  surviving  trustees 

can  give  receipts,  605. 
Of  posssssion,  no  notice  of  vendor's  want  of  title,  875. 
VAGUE. 

Description  of  copyholds,  sufTicient,  155. 

estate,  when  insulhcient  in  agreement,  219. 
VALUATION. 

Trustees  for  sale,  may  make  a,  79. 

As  to  fixing  ])rice  of  land  by,  221,  222. 

Under  Common  Law  Procedure  Act,  223,  224. 

As  to  fixing  price  of  laud  by,  under  Lands  Clauses  Consolidation 

Act,  81,  442,  ()25. 
Agreement  to  sell  at  a,  221  d  seq.,  1084. 
Terms  of  must  be  strictly  conformed  to,  221. 
Mistake  of  valuer  in,  may  be  rectified,  when,  625. 
Should  be  signed  by  all  the  valuers   at  the  same  time  :iiid 

place,  ih. 
Misstatement  of,  by  vendor,  its  effect,  102. 
Low,  vendor  need  not  disclose,  94. 
Of  timber  and  fixtures,  as  to  interest  on  amount  of  G31  it  .so/. 

amount  of,  is  subject  to  ad  valorem  duty^ 
and  must  be  stated  in  conveyance,  525. 
VALUE. 

Alteration  in,  after  contract,  248  et  seq.,  649. 

immaterial,  on  the  question  of  adequacy  of  consi- 
deration, 754,  1080,  1083. 
Whether  purchaser,  rescinding  contract,  can  claim  for,  949. 
Fluctuating,  of  property,  may  make  time  essential,  419. 
Eelative,  of  covenants,  Court  will  not  determine,  886,  n.,  1069,  u. 
VALUEES.     >St'6'  Valuation,  ARniTitATOu. 

Under  Commons  Iuclo.sure  Act,  cannot  buy  lauds  iu  ])arish,  33. 

VARIATION.    -See  Funds. 

Parol,  of  conditions,  &c.,  generally  inaduiissible,  llt>,  111. 

Should  be  reduced  into  writing,  111. 

Of  description  of  ])aicels,  its  effect,  114, 

Of  contract,  by  auctioneer  or  agent,  178,  186. 

Between  statutory  and  lotal  measurements,  644. 
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y  AllIATlO^ -(roniinucd). 

In  quantity  or  quality  of  estate,  when  a  sulijcct  for  compensa- 
tion, 644  et  scq. 
Of  offer,  ill  reply,  amounts  to  a  refusal,  230. 
Parol,  of  contract,  iuadmissil)le  at  Law,  W^2,  974. 

whether  admissible  on  behalf  of  plaintiff' in  Equity,  1035, 

103G. 
is  admissible  on  behalf  of  defendaut  in  Equity,  1037  c(  seq., 

and  see  1043. 
proved  by  defendant's  agent,  i)laiiitilf  allowed   to   take 

decree  with,  115. 
offered  by  bill,  defendant  may  elect  to  takedecree  with,  1116. 
proved  by  defendant,  he  may  take  a  decree  with,  when,  1 1 16. 
VENDOR  AND  PURCHASER  ACT,  1874. 

Married  woman,  a  bare  trustee,  may  convey  as  a /e?rtesoZt',  under, 

11,  517. 
Legal  personal  representative  of  mortgagee  may  convey  under, 

in  what  cases,  15,  16,  591. 
of  trustee  may  convey  when,  591, 
but  see  1162. 
Trustees  may  sell  or  buy  under  rules  of,  74,  89,  n.,  176. 
Inability  to  fnrni.sh  legal  covenant  for  production,  not  an  objec- 
tion to  title,  143,  282. 
Rule  as  to  recitals,  &c.,  being  evidence,  148,  327,  351. 
Rule  against  production  of  lessor's  title,  167. 

operation  and  effect  of,  considered,  168. 
Rules  in,  apply  to  private  contracts,  206. 

Did  not  affect    (see   sect.  7)  right  of  consolidating  securities, 
284,  n.,  503,  n. 

but    this   section   now  repealed, 
1170. 
Substitutes  forty  for  sLxty  years  as  a  good  root  of  title,  293. 
Does  not  affect  i)urchaser's  right  to  production  of  deeds,  407. 
Vendor  entitled  to  retain  deeds,  on  sale  of  part  of  estate,  674. 
Provisions  of,  respecting  registration  of  wills,  683. 
Purchaser  pays  for  covenant  for  production,  under,  708. 
Doctrine  of  protection  of  legal  estate,  how  far  affected  by  the 
7th  section,  836  ;  now  repealed,  1170. 

VERBAL. 

Declarations  at  sale,  their  effect,  110 — 112. 

should  be  reduced  into  wiiting.  111. 
Appointment  of  agent,  inexpedient,  183. 
License,  whether  valid,  199. 
Agreements.     See  Statutk  of  Ff.auds,  Ch.  VI.  and  Ch.  XVII. 

sect.  4,  997. 
Evidence,  when  admissible,  to  explain  agreement,  226,  231,  962 

et  scq. 
Enlargement  of  time,  bad  at  Law,  425,  974. 
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YERV>Mi—{con(in  ncd). 

Agreement  for  incleiniiity  enl'orcril,  si  1. 

AVaiver  of  contract  not  umler  seal,  \vliethi.r  a  (Kfi'iice  at  Law, or 
in  Equity,  971,  KtSJ. 

VERIFK'ATION. 

Of  abstract,  veiKlor.s  liability  resjii'cting,  112,  It."),  1.').'),  4(i7. 

not  exehulc'l  by  coiulitioii  against  jiroduclion,  1 1.1. 
acceptance  of  title,  4;3(». 

Conditions  respecting,  141 — 145. 

Should  be  at  vendor's  expense,  on  sale  in  lots,  LI."),  17:5. 

What  evidence  necessary  for,  Ch.  VIII.  s.  U. 

Of  Court  Rolls,  311. 

Delay  in,  etfect  of,  as  to  iuttTcst,  (J42. 

Costs  of  obtaining,  1 1 2S,  11  -2!). 
VESTING  ORDER. 

Under  Trustee  Act,  18.50,  .584  et  scq. 

Operating  as  conveyance  is  liable  to  stamp  <bily,  r)bs,  7(>2. 

Costs  of  obtaining,  I12S,  1129. 
VEXATIOUS^ 

Re-investracnts,  costs  of,  not  allowed,  718. 

Objections  to  title,  reference  refused  on  ground  of,  1097. 

Conduct,  its  effect  on  costs,  1124  ct  seq. 

VOID. 

Lease,  may  be  binding  as  agreement,  198. 

Agreement,  may  operate  as  licence,  201. 

Lease,  no  abatement  allowed  for,  on  sale  of  reversion,  1071. 
VOIDABLE. 

And  void  assurances  by  infant,  distinguished,  2,  n. 

Contract,  how  may  be  set  up,  105. 

Estate,  created  by  tenant  in  tail,  how  confirmed,  811. 

Or  void,  agreements,  &c.,  jnirchaser  how  far  bound  by  notice 
of,  884  et  seq. 

Leases,  whether  vendor  may  set  aside,  for  his  own  benelif,  S85. 

VOLUNTARY. 

Trust  for  payment  of   creditors,  whether  within  the  3  iN;    t 
Wilh  IV.  c.  27,3.2.5,381. 

fraudulent,  within  27   Eliz. 
c.  4,  ss'.l. 
Settlements,  Law  respecting  889,  ct  scq. 

valid,  notwithstanding  notice,  889. 

against  subseqmnt  judgments,  4(!3. 
what  are  and  what  are  not,  889  et  scq. 
concurrence  of  wife  or  stranger  in,  Avlun  a  sufti- 

cient  consideration,  890,  891. 
may  be  validated  by  matter  cc  post  facto,  900. 
how  far  enforceable  by  the  volunteers,  9t)0,  n. 
who  may  set  a.>ide,  902. 
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YOLV:sT  ARY—icontinued). 

Settlements,   not  necessarily  fraudulent    as   against    creditors 
under  13  Eliz.  c.  5,  905. 
l^erson   who  has  assisted  in  preparing,  may  not 

claim  adversely  to,  909. 
by  traders,  how  atlected  by  the  recent  Bankruptcy 
Act,  910,  911,938. 
Expenditure  ou   property  of   wife  or  child,   valid   as   against 

assignees  in  bankruptcy,  938. 
Settler   selling,  specific    performance  can  be  enforced  against, 
but  not  by  him,  998,  1046. 
VOLUNTEERS. 

Vendor's  lien  valid  against,  730. 

Under  a  settlement  avoided  by  27  Eliz.  c.  4  have   no  claim 

against  purchase-money  paid  to  settler,  889. 
Whether  they  can  enforce  the  settlement,  900,  n. 

VOTES. 

Splitting,  bond  fide  purchase  with  view  to,  valid,  242,  1046,  n. 
Pui-chaser  not    entitled,  before   completion,  to  parliamentary 
franchise,  250. 

WAIVER.    SeeTniE. 

Of  notice  of  sale  by  mortgagee,  72. 

Of  objection  to  title,  its  effect  on  right  to  rescind,  158. 

Of  breaches  of  covenants  in  lease,  169,  170. 

Title  of  reversioner  when  to  be  shewn,  where  waiver  of  breaches 

relied  on,  170,  171. 
Of  time  fixed  for  delivery  of  abstract,  305. 
,  generally,  424  et  seq. 

what  amounts  to,  424. 
Conditional  effect  of,  430,  432. 
IModified  effect  of,  438. 
Of  title,  and  objections  to  title,  Ch.  X.  s.  2,436  d  seq.,  501,  1077. 

preparation  of  conveyance  whether  a,  432,  501. 
Of  objections  to  defective  title,  may  not  exclude  right  to  com- 
pensation for  the  defect,  437,  652. 
More  readily  presumed  in  leasehold  than  in  freehold  title,  435. 
Of  irregularities,  on  an  arbitration,  624. 

Verbal,  of  parol  contract,  whether  sufficient  at  Law,  970,  1085. 
Of  contract,  what  sufficient  as  a  defence  in  Equity,  1084. 

must  be  conclusively  established,  1085. 
Of  title,  whether  to  be  alleged  in  bill,  1013. 
no  reference  directed,  1097,  1113. 
not  necessarily  waiver  of  compensation,  1068. 
Of  forfeiture,  its  efi"ect  under  23  «&  24  Vict.  c.  38,  815. 

WASTE. 

Conditions  on  sale  of  land  formerly  being,  165. 
Encroachments  on,  title  to,  ih. 
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SlriiJS  of,  preHumption  ;is  to  owiici'-liip  of.  K;'.,  n.,  :i;i."., 

]iy  nurchiisev  in  i)Osst'Ssioii,  vcsliaiiu-d,  :i.'il,  ami  A»r  VM't,  \i*'X\. 

a  <rrouuil  tov  inucliaso-inonpy  being  pa'ul  into  dmrt,  lo'.id. 
Eflect  of,  on  rij^lit  to  resiiii<l,  -ll. 
]',VVon(lor,aftercoiitra('t,eutitli'spuiclia.sertocnnippuHatini).(;i'.». 

when  a  siiflicient  tU-fVuce  lo  i»iurli;iMer,  ItiHT. 
WATHR. 

ISlisdfsenptioii  a^  to  M\'\>]y  of.  i:;i),  lie 

l^ights  of,  titlo  to,  umltn-  I'l-escription  Act.  :'.G.'>  ^/  -swy. 

cnnililion  asi  to  prnpcrlv  lu-iii;.'  taki-n  Mil.jo.'t  lo.  l-'ifi. 
l!i-lil  t<i  foul,  :i(;<;. 

yaunp  and  use,  :i(i7. 

WATERCOl^rvSE. 

Eights  of,  xxntlisclosed,  1 17,  ]'V.\  1  J<>. 

La^Y  I't'specliug,  '.id-l  e/  sc'/. 

Title  to,  uiuler  Prescription  Act,  30.j  <•/  xeq. 

must  flow  in  a  definitL'  channel,  ?A'>'>. 

distinction  between  natural  and  arlitkial,  a^.  vesprcls 
the  rights  which  may  be  a<-<|uircd.  :{(i(J. 

as  respects  canals,  307. 
A«  to  ownership  of  soil  of,  ib. 

Existence  of,  with  right  for  stranger  to  open,  does  not  admit  nf 
compensation,  \o9,  107"). 

WATERWOEKS  CoAFPANV. 

Agreement  to  sell  or  conveyance  to,  does  not  iii'ludc  mines,  kc. 
unless  named;  1  Hi,.  -0'',  •"'•'•'■ 

WAY. 

Right  of,  undisclosed,  117,  VM,  N'l,  1070,  and  .s..  ,/-.,  n. 

condition  as  to  jn-operty  l)cing  taken  subject  to.  l.-,(;. 

its  ctl'ect,  l")t). 
title  to,  under  Presci-iption  Act.  :i(;i  -'  •<"/. 
of  necessity,  3()3. 

bv  whom  to  be  dcterinincd,  ;',(il. 

how  may  be  defeated,  3G1.  '■'•('■j. 
"What  is  a  public  or  private,  36:3. 

Of  necessity,  what  is  a,  3(i:2,  .'(37,  u.  ...  ,_ 

grant  and  reservation  of,  when  implied,  •"):;7. 
Right  of,  when  it  will  pass  under  the  words  -all  w.iys.  S:<'., 
us\ially  enjoyed,''  .^i-lS. 
when  purchaser  affected  with  notice  of.  ^t;•'>. 
Xecessary,  obstruction  of,  a  distuibauce,  7.^:.'. 

WEDLOCK. 

Child  born  in,  is  presumably  legitnnatc,  .,..(). 

WETOHTS  AND  MEASURES.  .    „.ii    »v 

Statutory  meaning  of  expressions  rcf.n  nur  to.  not  altcabl.-  b> 

c-videncc  of  usage.  &c, !)(::'..  ^  ^  ^ 

VOL.    It. 
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WESTMINSTER  IMrEvOYEMENT  BONDS. 

Are  witliiu  4tli  sectiou  of  Statute  of  Fnuul.s,  201. 

WIDOW.     >SVc  :\Iauried  ^\u:MX■s. 

Settlement  by,  befoi-e  marriage,  on  chiklreu  by  former  husibaiul 

not  fraudulent,  899. 
^^'lletller   slie  may  adopt   liubliaud'.s  contract   for  .sale  of  her 

estate,  1001. 

WIFE.     Hrr  Maruiku  WoiiAN. 

Of  \  eudor,  lioldiug  deeds,  not  a  proper  party  to  .suit  for  speeitlc 

performance,  412,  u..  loi)."). 
Post-nuptial  settlement  on,  when  voluntar}-,  890  ct  «'y. 
Concurrence  of,  in   post-nuptial  settlement,  when  a  sullicicut 

consideration,  890. 
Turcliase  in  name  of,  an  advancement,  932  ct  acq. 

when  valid,  in  case  of  bankruptcy,  938. 
not  "within  the  27  Eliz.  c.  4,  937. 
Avlien  .specific  performance   may  be   en- 
forced against,  997. 
Vendor  whether  compellable  to  procure  concuiTence  of,  973. 

V.'1LI''UL. 

Default,  as  respects  liability  to  Interest,  127,  128,  G36. 

^vl^at  is,  127,  128,  C36,  n.     ,Sce  Account,  Default. 
as  respects  deliver}^  of  aljstract,  305. 
eBFect  of,  421. 

Avhetlier  evicted  jnirchaser  liable  to  account  as  for,  911. 
912,  913. 
Itefusal,  &c.,  of  statutory  owners,  Railway  Companies  do  not 
l)ay  costs  occasioned  by,  713,  717. 
WILL. 

Eifcct  of  new  law  on  relatixc   rights  of   heir  and  devisee  of 
vendor,  203. 
on  relative  rights  of   heir  and  de\isee  of 
purchaser,  2(i9. 
Siieaks  from  ^\llat  date,  268,  2(J9,  (jol. 
Republication  of,  2(58. 
General  devise  in,  an  insufficient  root  of  lille,  296. 

whetherstill  specific  under  the  newla\v,G22,n 
Cti]iy  of,  should  accompany  abstract,  whjii,  303. 
AVhat  evidence  of,  required,  319. 

under  recent  Probate  Act,  320. 
Thirty  years  old,  proves  itself,  321. 
When  to  be  ]iroved  in  Equity,  ib. 
How  proved  under  present  law,  320. 
AVheu  to  be  pioduced  as  negative  evideiicc,  330,  5.j6. 
Of  surviving  trustee  or  mortgagee,  when  to  be  produced,  331. 
Not  atfecting  the  estate,  received  as  evidence  of  intestacy,  335 
Proved,  vendor  must  verify  abstract  by  oiiice  copy  of,  408. 


IXDKK.  Hl'> 

llcyislratioiJ  of,  after  lime  fixed  l.y  Statute,  elVecl  of,  Gs2,  083. 
HoG. 
how  affected  by  V.  i^  T.  Act,  1S74,  083,  857. 
Registered  nr  entered  on  Court  Roll-*  is  uotioc,  8G3. 
Wluther  purchaser  e;in  claim  copy  of,  on  completion,  G77. 
rurchaser's,  how  alfected  by  contract,  sec  Ch.  VII. 

by  conveyance,  81G. 
When  sullicicutly  executed  under  Wills  Act,  841. 

AMNDFALLS. 

After  contract,  bclou-  to  purchaaer,  24>^. 

WINDINU-UP. 

Petition  for,  is  not  a  lis  peiidcnSf  497,  8G3,  u. 

AVINDOW. 

Enlargement  or  alteration  of  ancient,  its  eiVcct,  358. 

WITHDRAWAL. 

Of  lots  from  ^^alc,  124. 

Of  notice  by  Public  Company,  inadmissible,  210. 

Of  unaccepted  offer,  admissible,  230. 

Of  landowner's  opposition,  agreement  founded  on,  ]'.)<•,  (/-.,  n. 

WITHOUT  RESERVE.  .,.,,.,,,- 

On  sale,  no  bidder  must  be  employed  by  vendor,  112,  Uo,  !-•», 

194—196. 
Auctioneer  selling,  may  not  receive  bidding  from  vendor,  1,8. 
WITNESS.     /S't'c  Attesting  Witness. 
Signature  as,  its  effect,  234. 

WOODLAND. 

Compensation  for  surface  deficiency,  on  sale  ol,  G.j4. 

WOODS  AND  FORESTS. 

Conveyance  to  Commissioners  of,  does  not  re.iuirc  registration 

in  Local  Registry,  681.  . 
Protection  to  purchaser  from  Commissoncrs  of,  852. 
Commissonevs  of,  can  neither  sue  nor  be  sued  for  s],eciljc  per- 
formance, 995. 
Agreements  by,  not  liable  to  stamp  duty,  237. 

WRONGFUL.  .      .  ,    .  ^  ^   , 

Claim,  &c.,  when  a  breach  of  covenants  lor  title,  ,83,  ,b4. 

YARD. 

Sold  with  house  and  no  tltio  to,  139. 


THE  END. 
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Acts  of  Parliament. — Public  and  Local  Acts  from  an 
earbj  date,  muij  be  had  of  the  Publishers  of  this 
Catalogue,  v:]to  have  also  on  sale  the  largest  coUed'ion 
of  Private  Acts,  velatiiKj  to  Estates,  Unclosaretf, 
llailwaijs,  Roads,  ii'c.,<i\'. 

ACTION  AT  LAW.— Foul kes'  Elementary  View  of  thn 

Proceedings    in    an    Action. — Founded  on  "Smith's 

Action  at  Law."     By  W.  D.  I.  FOULKES,  Esq.,  BarriHter-at- 

Law.     Second  Edition.     12mo.     1879.  10a.  6d. 

"  Tlio  student  -will  find  in  '  Smith's  Action'  a  nianunl,  by  the  Ktndy  of  which  he  may 

easily  acquire  a  general  knovrledcc  of  the  mcde  of  procedure  in  Uio  Tariouij  8t«KC»  of  an 

action  in  the  several  divisions  of  the  High  Court  of  Justice," — law  Tii,us. 

Peel. —  Vide  "  Chancery." 

Prentice's  Proceedings  in  an  Action  in  the 
Queen's  Bench,  Common  Pleas,  and  Exche- 
quer Divisions  of  the  High  Court  of  Justice. 
Second  Edition  (including  the  Kules,  April,  18S<i).  By  .SAMUEL 
PRENTICE,  Esq.,  one  of  Her  Majesty's  Counsel  Royal  12mo, 
1880.  _  12*- 

"The  book  can  be  safely  recommended  to  students  aud  practitioners"— Zoic  Timet. 

Smith's  Action.— Fic^e  "Foulkes." 
ADVIIRALTY.-Boyd.— Fide  "Shipping." 

Lowndes.— Marsden. —  Vide  "  Collisions." 

Pritchard's  Admiralty  Digest.— With  Xotes  from 
Text  Writers,  and  the  Scotch,  Irish,  and  American  l.'eports. 
Second  Edition.  By  ROBPHIT  A.  PRITCHARD.  D.C.L., 
Barrister  at-Law,  and  WILLIAM  TARN  PRITCHARD.  With 
Notes  of  Cases  from  French  Maritime  Law.  By  ALGLPvXON 
JONES,  Avocat  a  la  Cour  Impcriale  de  Paris.  2  vols.  Royal 
8vo.     1865.  ^'• 

Roscoe's  Treatise  on  the  Jurisdiction  and 
Practice  of  the  Admiralty  Division  of  the 
High  Court  of  Justice,  and  on  Appeals  there- 
from &C.  With  an  ApDi'idix  containing  Statutes.  Rules  sm  t-. 
Fees  and  Costs,  Forms,  Precedents  of  Pleadings  and  Bills  of  d-xU. 
By  EDWARD  STANLEY  ROSCOE,  Esq.,  Barrister-at  Law,  ami 
Northern  Circuit.     Demy  8vo.     1878.  !'• 

"  Mr  Kos'-oc  has  vcvfoinicd  his  taek  well,  .Mipplying  iu  the  most  conTmlcnl  »h»iv  * 
clear  d.-ge;ic;nhc  vX  .rd  ,.>acUce  of  the  Adn.iral.y  CourtR.--/-.r-r;oo/ C<.«r.«-. 
•,•   AH  standard  Law  Wvrki  arc  hi  I  In  &lod;  inlaw  cal/andotlur  bindinyi. 
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AGENCY. — Petgrave's  Principal  and  Agent.— A  Manual 
of  the  Law  of  Principal  and  Agent.  By  E.  C.  PETGRAVE, 
SoUcitor.     12mo.     1857.  7s.  6d. 

Petgrave's  Code  of  the  L,a^A^  of  Principal  and 
Agent,  %vith  a  Preface.  By  E.  C.  PETGRAVE,  Solicitor. 
Demy  12mo.     1876.  Net,  2s. 

Rogers. —  Vide  "Elections." 

Russell's  Treatise  on  Mercantile  Agency. — Second 

Edition.     8vo.     1873.  14s. 

AGRICULTURAL  LAW.— Addison's    Practical    Guide    to 

the  Agricultural  Holdings  (England)  Act,  187S 

(38  &  39  Vic.  c.  92),  and  Treatise  thereon,  showing  the  Alterations 

in  the  Law,  and  containing  many  useful  Hints  and  Suggestions  as 

to  the  carrying  out  of  the  Provisions  of  the  Act;  with  Handy  Forms 

and  a  Carefully  Prej^ared  Index.      Designed  chiefly  for  the  use  of 

Agi-icultural  Landlords  and  Tenants.     By  ALBERT  ADDISON, 

Solicitor  of  the  Supreme  Court  of  Judicature.  1 2mo.    1876.  Net,  2s.  6d. 

Cooke    on  Agricultural  Law. — The  Law  and  Practice 

of  Agricultural  Tenancies,  with  Numerous  Precedents  of  Tenancy 

Agreements  and  Farming  Leases,  &c.,  &c.     By  G.  WINGROVE 

COOKE,  Esq.,  BaiTister-at-Law.    8vo.    1851.  18s, 

Dixon's  Farm. —  Vide  "Farm." 

ARBITRATION.— Russell's  Treatise  on  the  Duty  and 

Power    of    an   Arbitrator,    and   the    La>Ar    of 

Submissions   and    Avv^ards ;    with    an   Appendix    of 

Forms,  and  of  the  Statutes  relating  to  Arbitration.     By  FRANCIS 

RUSSELL,  Esq.,  M.A,  Ban-ister-at-Law.     Fifth  Edition.     Royal 

8vo.     1878.  11.  16s. 

ARTICLED    CLERKS.— Butlin's     New     and     Complete 

Examination  Guide  and  Introduction  to  the 

1-iSLW  ;  for  the  use  of  Articled  Clerks  and  those  who  contemplate 

entering  the  legal  profession,  compz'ising  Courses  of  Reading  for  the 

Preliminary  and  Intermediate  Examinations  and  for  Honours,  or  a 

Pass  at  the  Final,  with  Statute,  Case,  and  Judicatiu-e  (Time)  Tables, 

Sets    of    Examination   Papers,    &c.,    &c.     By  JOHN   FRANCIS 

BUTLIN,  Solicitor,  &c.     8vo.      1877.  18s. 

"  A  sensible  and  useful  guide  for  the  legal  tyi-o." — Solicitors'  Journal 

"In  supplying  law  students  with  materials  for  preparing  themselves  for  examination, 

Mr.  Butlin,   we  think,  has  distanced  all  competitors.     The  volume  before  us  contains 

hints  on  reading,  a  very  neat  summary  of  law,  w-hich  the  best  read  practitioner  need 

not  despise.     There  are  time  tables  under  the  Judicature  Act,  and  an  excellent  tabular 

arrangement  of  leading  cases,  which  will  be  found  of  great  sei"vice    ....     Tuition 

of  this  kind  will  do  much  to  remove  obstacles  which  present  themselves  to  commencing 

students,  and  when  examinations  are  over  the  book  is  one  which  may  be  usefully  kept 

close  at  hand,  and  will  well  repay  'noting  up.'  " — Law  Times. 

Rubinstein  and  Ward's  Articled  Clerks'  Hand- 
book.— Being  a  Concise  and  Practical  Guide  to  aU  the  Steps 
Necessary  for  Entering  into  Ai'ticles  of  Clerkship,  passing  the 
Preliminary,  Intermediate  and  Final  Examinations,  obtaining 
Admission  and  Certificate  to  Practise,  with  Notes  of  Cases  affecting 
Articled  Clerks,  Suggestions  as  to  Mode  of  Reading  and  Books  to 
be  read  during  Articles.  Second  Edition.  By  J.  S.  RUBINSTEIN 
and  S.  WARD,  SoUcitors.     12mo.     1878.  3s. 

"No  articled  clerk  should  be  without  it."  —Law  Times. 

"  We  think  it  omits  nothing  which  it  ought  to  contain." — Law  Journal. 

Wharton's  Articled  Clerk's  Manual. — A  Manual 
for  Ai-ticled  Clerks  :  being  a  comprehensive  Guide  to  their  successful 
Examination,  Admission,  and  Practice  as  Attorneys  and  Solicitors 
of  the  Superior  Courts.  Ninth  Edition.  Greatly  enlarged.  By 
0.  H.  ANDERSON.     Royal  12mo.     1864.  18s. 

*^*  All  standard  Law  WorTcs  arc  Icept  in  Stock,  in  laxv  calf  and  other  bindings. 
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ARTICLES  OF  ASSOCIATION.-Palmer.-K«/€  "  ConvoyaucinK.- 

Pulling's  Law  of  Attorneys,  General  and  Si«-cittl, 
Attorneys-at-Law,  SoliciloiH,  NotariuH,  I'l-oct-rn,  Vonwytiuarn, 
ScriveiitiH,  Land  Aycnts,  Houhc  Aguiit8.  &c.,aud  tlio  OnK-.H  and' 
Appoiiituients  usually  liuld  by  theui,  &.v.  By  ALEXANDEll 
rULLING,  Serjuaut-at  Law.  Third  Edition.  8vo.  18(J2.  18*. 
"  It  is  a  laboiioua  work,  a  aireful  work,  tlio  work  of  a  laivjor,  and,  beyuud  compariMO 
Iho  best  that  has  ever  been  prodiiceil  upon  this  BUhject."— Zrtiw  Timet. 

Smith.— The    Lawyer   and    his    Profession.— A 

Series    of    Letters   to   a    Solicitor    commouciiiir    Uuuinuiui.     By   •! 
OllTON  SMITH.     12mo.     ISGU.  4,. 

AVERAGE.- Hopkins'  Hand-Book   on  Average.— Thin! 

Edition.     Svo.     1808,  18#. 

Lowndes'   Lawr  of  General   Average.— En^'liah  and 

Foreign.      Thiid  Edition.      By  KICILVUD    LoWNDES,  Author 

of  "  The  Admiralty  Law  of  Collisiona  at  Sea."  Loyal  Svo.   1878.    21*. 

BALLOT.— FitzGerald's  Ballot  Act.— With  an  Lnthodl'ction. 

Forming  a  Guide  to  the  Procedure  at  Parliamentary  and  Municii)al 

Elections.    Second  Edition.    Enlarged,  and  eontainintjlhc  Munieipal 

Elections  Act,  1875,  and  the  Parliamentary  ElcctionM  (iJetnrrdnR 

Officers)  Act,  1875.     By  GEllALD  A.  K.  FITZGKRALD,  M.  A.,  of 

Lincoln's  Inn,  Esq.,  Barri.ster-at-Law.     Fcap.  Svo.      1876.      5».  Crf. 

"A  useful  guide  to  all  coucerued  in  Parliamentary  and  Municipal  t.k-<:tiuus."— Lcuo 

Magazine. 

"  We  should  strongly  advise  any  person  connected  with  clectious,  whether  acting  m 
candidate,  agent,  or  in  any  other  capacity,  to  bccomo  jiosBcsaed  of  this  manual." 

BANKING.— "Walker's  Treatise  on  Banking  Law.  In- 
cluding the  Crossed  Checks  Act,  1876,  with  cUiwertations  thereon,  alho 
references  to  some  American  Ca.ses,  and  full  Index.  By  J.  DOL'GLAS 
WALKEll,  Esq.,  Barristcr-at-Law.     Demy  Svo.     1877.  I'l*. 

"The  work  has  been  carefully  written,  aud  will  supply  the  want  of  a  compact  sum- 
mary of  Banking  Law." — Solicitors'  Journal. 

"  Pereons  who  lue  interested  in  bankiiit,'  law  may  be  gnlded  out  of  many  a  dlfllculty 
by  consulting  ilr.  Walker's  volume."— iaic  Timet. 

BANKRUPTCY.— Bedford's  Final  Examination  Guide 
to  Bankruptcy. — Third  Edition.     12mo.     1877.  6s. 

Haynes. —  Vide  "Leading  Cases." 

Lynch's  Tabular   Analysis  of   Proceedings   in 

Bankruptcy,  for  the  use  of  Students  for  the  Iucori)orated  Law 

Society's  Examinations.     Second  Eilition.     Svo.     187-1.  A«<,  It. 

Scott's  Costs  in   Bankruptcy.— Tufe  "Costs." 

Smith's  Manual  of   Bankruptcy.— A  Manual  relating 

to  Bankruptcy,  Insolvency,  and  Imprisonment  for  Debt  ;  conipri«ing 

the  New  Statute  Law  verbatim,  in  a  consolidated  and  readaVik  form. 

With  the  Rules,  a  Copious  Index,  and  a  Supplement  of  Decisions. 

By  JOSIAH  W.  SMITH,  B.C. L.,(i.C.    12mo.     1873.  10#. 

*,*  The  Supplement  may  be  had  separately,  net,  is.  6(/. 

Williams'   Law   and    Practice  \n    Bankruptcy; 

comprising  the  Banlo-uptcy  Act,  the  Debtors  Act,  and  the  Baukniptey 

Repeal  and  Insolvent  Court  Act  of  1869,  and  the  Kule.s  and  Forms 

made  under  those  Acts.  Second  Edition.  By  ROLAND  VAl'GHAX 

WILLIAMS,  of  Lincoki's  Inn,  Esq.,  and  WALTER  VAL'GHAN 

WILLIAMS,  of    the    Inner   Temple,  Escj.,  assisted   by    Fk.v.vcih 

Hallett  Habdcastle,  of  the  Inner  Temple,  Esq.,  Barristcrs-at- 

Law.     Svo.     1876.  !'•  8'- 

"  '  •Williams  on  Bankruptcy '  is  quite  satisfactory."— latf  Matjaxine.  __ 

"It  would  be  diflicult  to  speak  in  terms  of  undue  pralsiof  the  jircsont  work. 

»  *  AU  Standard  Law  Works  arc  kept  in  Stod;i7i  law  calf  and  other  bindings. 
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BAR,  GUIDE  TO  THE. —  Shear  wood. —  Fk^c  "Examination  Guides." 

BILLS  OF  EXCHANGE.— Chalmers'   Digest  of  the  Law 

of  Bills  of  Exchange,  Promissory  Notes,  and 

Cheques.     By  M.  U.  CHALMERS,  of  the  Inner  Temple,  Esq. 

Barrister- at -Law.     Demy  8vo.     1878.  12s.  6d. 

*»*This  work  ia  n  the  form  of  the  ludian  Codes,  besides  the  English  Cases  it  is  noted 
up  witti  reference  to  the  French  Law  and  the  German  Code,  and  on  doubtful  pjiuts  to 
the  more  recent  American  Decisions;  it  also  contains  a  table  of  overruled  or  doubted  cases. 

"Mr.  Chalmers  li;is  done  wisely  in  cistins  his  book  into  its  present  form,  and  tlie 
plan,  thus  well  conceived,  has  been  most  effectually  carried  out.  As  a  haady  book  of 
reference  on  a  difficult  and  important  branch  of  the  law,  it  is  most  valuable,  and  it  is 
perfectly  plain  thit  no  pains  have  been  spared  to  render  it  complete  in  every  respect. 
The  index  is  opioas  and  well  arranged." — Sx'urday  Reviem. 

"  The  book  is  not  only  well  planned,  but  well  executed for  the  risinf?  genera- 
tions and  for  men  of  business  this  digest  will  be  a  gift  of  no  small  yaine."— Pall  ^fall 
Oct,  setle. 

Chitty  on  Bills  of  Exchange  and  Promissory 
Notes,  v/ith  references  to  the  law  of  Scotland, 
France  and  America. — Eleventh  Edition.  By  JOHN  A. 
KUSSELL,  Esq.,LL.B.,  one  of  Her  Majesty's  Counsel,  and  Judge 
of  County  Courts.     Demy  8vo.     1878.  II.  8s. 

Eddis'  Rule  of  Ex  parte  ^A/■aring.    By  A.  C.  EDDIS, 

B.A. ,  of  Lincoln's  Inn,  Barrister-at-Law.    Post  8vo.    1876.  Xef,2s.6d. 

BILLS  OF  SALE — Cavanagh.— F/cZe  "  Money  Securities." 

Millar's   Bills  of  Sale. — A  Treatise  on  Bills  of  Sale,  with  an 

Appendix  containing  the  Acts  for  the  Registration  of  Bills  of  Sale, 

Precedents,  &c.  (being  the  Fourth  Edition  of  Millar  and  Collier's 

Treatise   on  Bills  of    Sale).     By  F.   C.  J.  MILLAR,  one  of   Her 

INIajesty's  Counsel,  Esq.,  Barrister-at-Law.     ]2mo.     1877.  12s. 

"  The  original  work  is  brought  down  to  date,  and  the  latest  cases  are  referred  to  and 

considered.      The  value  of  the  work  is  enhanced  throughout   by  careful  annotation." 

—Late  Magazine. 

BOOK-KEEPING.— Bedford's  Interniediate  Examina- 
tion Guide  to  Book-keeping. — Second  Edition.  12mo, 
1875.  A%  2s.  Qd. 

CANAL  TRAFFIC  ACT.— Lely's  Railway  and  Canal  Traf- 
fic Act,  1873. — And  other  Railway  and  Canal  Statutes  ;  with 
the  General  Orders,  Forms,  and  Table  of  Fees.     Post  8vo.    1873.     85. 

CARRIERS.— Browne  on  Carriers. — A  Treatise  on  the  Law  of 
Carriers  of  Goods  and  Passengers  by  Land  and  Water.  "With 
References  to  the  mo.st  recent  American  Decisions.  By  J.  H. 
BALFOUR  BROWNE,  of  the  Middle  Temple,  Esq.,  Barristerat- 
Law,  Registrar  to  the  Railway  Commission.    8vo.    1873.  18s, 

CHANCERY,  and  Vide  "  EQUITY." 

Daniell's  Chancery  Practice.  —  Sixth  Edition,  by 
LEONARD  FIELD  and  EDWARD  CLENNELL  DUNN, 
Barristers-at-Law ;  assisted  by  W.  H.  UPJOHN,  Student  and 
Holt  Scholar  cf  Gray's  Inn,  &c.,  &c.,  Editor  of  "  Daniell's  Forms, 
Third  Edition."     2  vols.     8vo.  [In  -preparation.) 

Daniell's  Forms  and  Precedents  of  Proceed- 
ings in  the  Chancery  Division  of  the  High 
Court  of  Justice  and  on  Appeal  therefrom; 
with  Dissertations  and  Notes,  forming  a  complete  guide  to  the  prac- 
tice of  the  Chancery  Division  of  the  High  Court  and  of  the  Courts 
of  Appeal.  Being  the  Third  Edition  of  "Daniell's  Chancery  Forms." 
By  WILLIAM  HENRY  UPJOHN,  Esq.,  Student  and  Holt 
Scholar  of  Gray's  Inn,  Exhibitioner  in  Jurisprudence  and  Roman 

*^'^  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  otlicr  bindings. 
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CHANCERY.-0»'i"»w«'- 

Law  in  the  University  of  Lonilun,  HoMtT  nf  iIm-  lii-',  .-.  !,,■  ■   .^in 

ilcutshii)    in    Jurisinudciu'i',    IvimKiii    Law   unil    L>t<-riiHti<>iial   Jjiw 

awarded  Ijy  the  Council  i>f  ]A-g:il   Ivlncation  in  Hilary 'IVnn,  187y. 

In  one  thick  vol.     13umy  8vo.      1879.  2t  2*. 

"  Mr.  Upjolni  luis  rcstoiod  tlio  voluiiio  of  Cliiincory  Forma  to  tlio  pUico  It  hold  Iwfor  o 

the  recent  eliangcs,  svs  ii  tnistwortliy  and  conqiluto  collection  of  iirccclcntit.     It  hiui 

nil  the  old  merits  ;  nothinK  is  omitted  us  too  trivial  or  coiiimoni>liU-c  ;  the  i.. .licit. .r'li 

ilerk  fiiiils  liow  to  indorse  a  brief,  and  how,  when  nc-cHHury,  to  ^dvo  ni>tko  cjf  ii.:ll..n  ; 

and  tlie  iiidox  to  the  forms  is  fidl  and  persiiienons."  -  SolicUort'  Journal. 

"  It  will  1)0  as  useful  a  work  to  practitiouers  a  t  \Vcatmln»lcr  an  It  will  l>o  to  tho«c  In 
Linculu'a  \i\n."-Law  Times. 

Haynes'    Chancery    Practice.— The    Practice  of 

the  Chancery  Division  of  the   High  Court  of 

Justice  and  on  Appeal  therefrom.— IJy  JulIN  V. 

HAYNES,  LL.D.     Avithor  of  the  "  Student's  Leading  Ca«e8,"  &c. 

Demy  Svo.     1879.  l'-^'- 

"Materials  tor  enabling  the  practitioner  himself  to  obtain  the   iiif.irmation  lir  may 

(Cfiuire  are  placed  before  him  in  a  couveuient  and  acceaniblo  tuiu.     The  arraugcincnl  uf 

the  work  appears  t j  be  cooil."— iaic  Miujazine  mul  lieiieie,  February,  l^^'<0. 

Morgan's  Cliancery  Acts  and  Orders.— 'ITioSutuU-H, 

General  Orders,  and  liulea  of  Court  relatinj,'  to  the  Practice, 
Pleading,  and  Jurisdiction  of  the  Supreme  Court  <-f  Judicature, 
particularly  with  reference  to  the  Chancery  Division,  an-1  the 
Actions  assigned  thereto.  With  copious  Notes.  Fifth  Edition. 
Carefully  revised  and  adapted  to  the  new  I'ractico  l>y  GEOlUiE 
OSBORNE  Mt)RGAN,  ISLP.,  one  of  Her  ^Lajesty's  Counsel,  and 
CHALONER  W.  CHUTE,  of  Lincoln's  Inn.  IJarrister-at-Law,  an.i 
late  Fellow  of  Magdalen  College,  O.xford.  Demy  Svo.  187C.  I'-J'^'*- 
"This  edition  of  Mr.  Morgan's  treatise  rauBt,  we  belisve,  bo  the  most  i>opalar  with  the 
profession."— ia?!!  Times. 

Morgan  and  Davey's  Chancery  Costs.— ra<:"CoHtH.' 

Peel's   Chancery  Actions.— A    Concise   Treatise 

on   the  Practice  and  Procedure  in  Chancery 

Actions.— By  SYDNEY  PEEL,  of  the  Middle  Temple,_E»q^, 

Barri.ster-at-Law.     Demy  Svo.    1878.  "••«''• 

"To  Chancery  practitioners  of  both  branches  the  volume  will  doubtless  prove  Ncry 
ViSchiV— Lute  Times.  ,,,• 

CHANCERY  PALATINE  OF  LANCASTER.-Snow  and  Win- 
stanley's  Chancery  Practice.-'lheSututes,  Consoli- 
dated and  General  Orders  and  Rules  of  Court  relating  to  the  1  ractice. 
Pleading  and  Jurisdiction  of  the  Curt  of  Chancery,  of  the  County 
Palatini  of  Lancaster.     With  Copious  Notes  of  all  piact.ce  cases  t.. 

the  end  of  the  year  1870,  Time  'i-^^^iM  V>    rr  xVl  VST  ^^^^^^^ 
By  THOMAS  SNOW.  M.A.,  and  HLRBKLl   NMNblAMJA, 
Es.irs.,  Barristers-at-Law.     Royal  Svo.      IS^o.  IMO... 

CIVIL  LAW.-Bowyer's  Coirimentaries  on  the  M 

Civil    Law.-By    Sir   GEORGE    BONW  LR,  D.C.L.,   Ro^d 

Bowyer's   Introduction  to  the  Study  an^^ 
of  the  Civil  Law.-By  Sir  GEORGE   BO^\\LH,  D.C.L. 

cS^l^M^ual  of  Civil  l-aw,<.nUiningaTraj^ati:n 
of  and  Commc-nlary  on,  the  Fragments  of  the  NIL  lahk*.  an. 
h'e  Institut"  of  JusLian  ;  the  Text  of  the  I^f  t"^-' ;/-"{. -; 
Justinian  --gecLm  parallel  columns  ;,  and  .e  ^^^^^^ 
mcnts  of   Ulpian,  &c.     By    1 .  ^^^^^    '  18* 


STEVENS  AND   SONS'    LAW   rUBLIOATIONS. 


COLLISIONS.— Low^ndes' Admiralty  Law  of  Collisions 
at  Sea.— Svo.     1S67.  7s.  6rf. 

Marsden  on  Maritime  Collision. — A  Tre.atise  on  the 
IjftAv  of  Collisions  at  Sea,  With  an  Apj^enclix  c<intainin<i  Extracts 
fi-om  the  Mei-ohant  Shipping  Acts,  the  International  IvOLrnlations 
(of  lSt>o  and  ISSO)  for  preventing  Collisions  at  Sea ;  and  local  Knlea 
for  the  same  jmrposo  in  force  in  the  Thames,  the  !Mersev,  and  else- 
where. By  KKUIXALD  G.  JIAKSDEN,  Esq.,  ]iarrister-at-Law. 
Dcmv  Svo".     ISSO.  l'2s. 

COLONIAL  LAW. —Clark's  Colonial  Law.— A  Summary  of 
Colonial  Law  and  Praetiee  of  Appeals  from  the  Plantations.  Svo. 
1S34.  1/.  4s. 

COMMENTARIES  ON  THE  LAWS  OF  ENGLAND.- Bedford.— 
Vide  "Examination  (Jnides." 
Broom  and  Hadley's  Conrimentaries  on  the 
Laws  of  England.— By  HEEBEUT  BEOOM,  LL.D.,  of 
the  Inner  Temple^  Ixirrister  iit-Iiaw  ;  jvnd  EDWAlvD  A.  HAD- 
LEY,  ^r.A.,  of  Lincoln's  Inn,  Barrister-at-Law  ;  late  Eellow  of 
Trinity  Coll.,  Cambridge.     4  vols.     Svo.      1S69.  3Z.  3s. 

"  Xothiug  that  conKl  be  douo  to  make  the  work  vtseful  and  handy  has  been  left 

midoiie." — Lair  Journal. 

COMMERCIALLAW.—Goirand's  French  Code  of  Coin - 
merce  and  most  usual  Commercial  Laws. 
"With  a  Theoretical  and  Practical  Commentary,  and  a  Compendium 
of  the  judicial  organization  and  of  the  course  of  i^rocedm-e  before 
the  Tribunals  of  Commerce;  together  with  the  text  of  the  law; 
the  most  recent  decisions  of  the  Courts,  and  a  glossary  of  French 
judicial  terms.  By  LEOPOLD  GOIEAND,  Licencii^  en  droit. 
In  1  vol.  (S.50  pp.).  ■  Demy  Svo.     ISSO.  21.  2s. 

Levi. —  Vide  ''International  L.aw." 
COMMON  LAW.— Archbold's  Practice  of  the  Queen's 
Bench,  Common  Pleas  and  Exchequer  Divi- 
sions of  the  High  Court  of  Justice  In  Actions, 
etc.,  in  which  they  have  a  common  jurisdic- 
tion.—Thirteenth  Edition.      By  SAMUEL   PKENTICE,  Esq., 
one  of  Her  Majesty's  Counsel.     2  vols.     Demy  Svo.     1879.     SI.  3s. 
Ball's  Short  Digest  of  the  Common  Law;  being 
the  Principles  of  Torts  and  Contracts.     Chiefly  foimdcd  njion  the 
works  of  Addison,  with  Illustrative  Cases,  for  the  use  of  Students. 
By  W.  EDMUND  BALL,  LL.B.,  late  "Holt  Scholar  "  of  Gray's 
Inn,  Barrister-at-Law  and  Midland  Circuit.    Demy  Svo.    ISSO.    16s. 
Chitty. —  Vide  "Forms."  Foulkes. —  Vide  "Action." 

Fisher. —  Firfc  "  Digests."        Prentice. —  Vide  "Action. 
Shirley. —  Vide  "Leading  Cases."' 

Smith's  Manual  of  Common  Law. — For  Practitioners 
and  Students.  A  ^lanual  of  Common  Law,  comprising  the  funda- 
mental principles  and  the  points  most  usually  occurring  in  daily 
life  and  practice.  By  JOSIAH  W.  SMITH,  B.C.L.,  Q.C. 
Eighth  Edition.     r2mo.     1S7S.  14s. 

COMMONS  AND  INCLOSURES.— Chambers'  Digest  of  the 
Lav\'  relating  to  Commons  andOpen  Spaces, 
including  Public  Parks  and  Eecreation  Grounds,  Mith  v.arious  official 
documents  ;  jirecedents  of  by-laws  and  regulations.  The  Statutes  in 
full  and  brief  notes  of  leading  cases.  By  GEOEGE  F.  CHAM- 
BEES,  of  the  Inner  Temple,  Esq.,  Bai-rister-at-Law.  Imperial 
Svo.     1S77.  6s.  6d. 

Cooke  on  Inclosures.— With  Forms  as  settled  by  the 
Inclosure  Commissioners.  By  G.  WINGEOVE  COOKE,  Esq., 
Barrister-at-Law.     Fourth  Edition.     12mo.     1S64.  16s. 

•^.■"  All  standard  Law  Worls  arel:ept  in  Stoci,  in  law  calf  and  other  bindings. 
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COMPANY  LAW.— Finlason's    Report    of   the     Case    of 
Twycross  V.  Grant.    8vo,     1877.  Stt,'i».  Cd. 

Palme r. —  Vide  "  Conveyancing." 

Palmer's  Shareholdor.s*   nnd    Dirpctor<;'  Com- 
panion.— A  Manual  of 
mot*T8,  Shareholdfers,  I>ir'"' 
of  Companies,  under  t;       ' 
Second  E'lition.     By  I 
Law,  Author  of  "Conii'a;,.  i.-    •  .  .- - 

Thring.—  Vide  "  Joint  Str>ckji." 
CONTINGENT  REMAINDERS.      *   -  r-   •■"--'  rr.,, ......  ...^ 

Contingent  Rema. 

vises.     Intended  fi^r  the-   L     .     -   

8vo.     1878. 
"An  acquaintance  with  Fesme  Is  its<i>*v^.'»ht»  to  «  ^aAnt  «b« 

thorouchly  [rrot;:.ded  i:i  ibe  common  la^  "     "'       ■-•--•-      Mod  . -.-. 

fit'l  a  i<rrn(»ai  of   thi-  '-;■.•.' 111'.- '4  CT'-t'.  V-. 

CONSTITUTIONAL   LAW.-B  intarles  on 

the    Constitutional    i-aw    ol    Knaland.— By   hir 
GEO.  liOWYKK,  D.C.L.  Second  Edition.  Koyal  8vo.  184(5.    1/.  2*. 
Haynes. —  Vi'le  "  T>€a'lin^'  Case-i." 
CONTRACTS.— Addison  on  Contracts.— Bcinj?  a  Tr«*ti.e  on 
the   Law   of    Contracts.     By  C.  O.  ADDI^'^ 
the  "  Law  of  Torts."     Seventh  Edition.    By  1 

of    Her    ilajesty'a    Counsel,   Recorder    of    : 

•jg-r  ■*  It.  loj. 

"At  pre^nt  this  U  by  far  the  be«t  book  upon  the  Law  of  Coetrw<  P  ■'■■i  ^T  tJ- 
Profeesion.  and  it  is  a  thoronghJy  practical  book.  — iat»  ri«a. 
Ball. —  Vide  '"Common  Law." 
Leake  on  Contracts.— An  E!  '  T  -"'^ 

of  Contracts  (bein^  a  new  editi'.n  of  '  ' 

Contracts^-).      By  STEPHEN    ILU...-    - '  ,;"•  = 

Law.     1  voL     Demy  &vo.     1876.  '«•  *«*• 

Pollock's    Principles   of    Contract   at  Law  .^r.  I   In 

Equitv  ;  bein?  a  Treatise  on  the  General  Pnncii 

Validity  of  Al'retments,  ^\^th  a  ?:  •'  t-1  vvrTr  t- 

Law  and  EquTty,  and  with  refer 

and  occasional] V  to  Americ^an  a;. 

By  FREDERICK  POLLOCK,  oi  j- 

Law.     Demy  8vo.     1878. 
The  Lord  Chief  Justice  In  tiB  judg-rr"-  "    '■'  _   ,  .^ 

den  ond    '.-.'-^t.   sajd.  ••The  Law 

very  &ble  and  ieamed  wort  on  .  -  .  7TU 

"yor  the  piirposes  of  the  Bindett 

^.  Hp  ••  ■^-  t-c^J^fiH  Tn  imtiDg  a  bof>,.  , , 

—  ^TT-  -'       "  an}  of  iu  ;  _ 

S;^:  ..forinv.. 

^We  -^-^  :.'/.i-;:  c  :'   ,  .anfv  iathepr*.--  -  ,      a_i<_^'  ir-  ^:--:--  '     >  i"To't' 

on  imlairiul  and  ixLpossible  agreemenu  are  Ui«^«.  „,  .-i.  a—  c.-^     - 
y^BTfloi.  T  ^„r  r^f    rnntracts— BvtL'Iat.  .T  V.'.«MITII, 

Smiths  La-v-v  or   contract.^.    * . 

Em.,  Author    of    '•  Leaom-    Ca*v.s      <■.' ■  ;; 

VINCENT  T.  THOiU'SON,  Ls^i-,  L&n  .^ 

«  Well^i  ^ ' '-  ^^>* -^"^"y  '**'^.*" **"*"  "^.Z  "' 

\Y  rder.  sad  aectiracj  a»  U 

tiugTiiEhec  ■ 

/owrno',  D.  i  _  # ;.  fi»r^i.  in  (..  'Jter  Umdi»9i. 

*  *  All  fia.r..^  -L' '  <"■<  **? ' '"  ^****^' 
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CONVICTIONS.— Palsy's  Law  and  Practice  of  Sum- 
mary Convictions  under  the  Summary  Juris- 
diction Acts,  1848  and  1879;  including  Proceedings 
preliminary  and  subsequent  to  Convictions,  and  the  responsibility 
of  con\acting  Magistrates  and  their  Officers,  with  Forms.  Sixth 
Edition.  By  W.  H.  MACNAMAKA,  Esq.,  Barrister-at-Law. 
Demy  8vo.     1879.  1?.  4s. 

Stone. —  Vide  "Petty  Sessions." 

Templer. —  Vuk  "Summary  Convictions." 

Wigram.  —  Vide  "Justice  of  the  Peace." 
CONVEY  ANCINO.-Dart.—  FtWc  "Vendors  and  Purchasers." 

Greenwood's  Manual  of  Convey  ancing. — AMa,nual 

of   the   Practice   of    Conveyancing,    showing    the   present    Practice 

relating  to  the  daily  routine  of  Conveyancing  in  Solicitors'  Offices. 

To  which  are  added  Concise  Common  Forms   and   Precedents  in 

Conveyancing ;    Conditions   of    Sale,   Conveyances,   and    all    other 

Assurances    in  constant  use.     Fifth  Edition.     By  H.  N.  CAPEL, 

B.A.,  LL.B.,  Solicitor.     Demy  Svo.     1877.  15s. 

"A  careful  study  of  these  pages  would  probably  arm  a  dilijeut  clerk  with  as  much 

useful  knowledge  as'  he  might  otherwise  take  years  of  desultory  questioning  and  observing 

to  acquire." — Solicitors'  Journal. 

The  young  solicitor  will  find  this  work  almost  invaluable,  while  the  members  of  the 
higher  branch  of  the  profession  may  refer  to  it  with  advantage.  AVe  have  not  met  with 
any  book  that  furnishes  so  simple  a  guide  to  the  management  of  business  entrusted  to 
articled  clerks." 

Haynes. —  Vide  "Leading  Cases." 

Martin's  Student's  Conveyancer. — A  Manual  on  the 
Principles  of  Modern  Conveyancing,  illustrated  and  enforced  by  a 
Collection  of  Precedents,  accompanied  by  detailed  Pemarks.  Part  I. 
Purchase  Deeds.  By  THOMAS  FEEDEPvIC  MARTIN,  Solicitor. 
Demy  8vo.     1877.  5s.  6rf. 

"  Should  be  placed  in  the  hands  of  every  student." 

Palmer's    Company   Precedents. — Conveyancing  and 

other  Forms    and  Precedents  relating  to   Companies'  incorporated 

under  the  Companies'  Acts,  1862  and  1867.     Arranged  as  follows  : — 

Agreements,    Memoranda   of    Association,   Articles  of  Association, 

Resolutions,   Notices,  Certificates,   Provisional  Orders  of  Board  of 

Trade,  Debentures,  Reconstruction,  Amalgamation,  Petitions,  Orders. 

With  Copious  Notes.     By  FRANCIS  BEAUFORT  PALMER,  of 

the  Inner  Temple,  Esq.,  Barrister-at-Law.  Demy  Svo.  1877.    1^  5s. 

"  There  had  never,  to  our  knowledge,  been  any  attempt  to  collect  atid  edit  a  body  of 

Forms  and  Precedents  exclusivelyr  elating  to  the  foimation,  working  and  winding-up  of 

companies.     This  task  Mr.  Palmer  has  taken  in  hand   and  we  are  glad  to  say  with  much 

success  ....     The  inlormatlon  contained  in  the  650  p:ii,'e8  of  the  volume  is  rendered 

easily  accessible  by  a  good  and  full  index.     The  author  has  evidently  not  been  sparing  of 

laboar,  andihe  fruits  of  his  exertions  are  now  before  the  legal  profession  in  a  work  of  great 

practical  utility." — Law  Magazine. 

"Totho.se  concerned  in  getting  up  companies,  the  assistance  given  by  Mr.  Palmer 
must  Oe  very  valuable,  because  he  does  not  confine  himself  to  bare  precedents,  but  by 
intelligent  and  learned  commentary  liahls  up,  as  it  were,  each  step  that  he  tikes.  The 
volume  befjre us  is  not,  therefore  a  book  of  precedents  merely,  but,  in  a  greater  or  less 
degree,  a  treatise  on  certain  portions  of  the  Companiea'  Acts  of  1802  and  1S67.    There  is  an 

elaborate  index,  auii  the  work  is  one  which  must  commend  itself  to  the  profession." 

Law  Tim-7S. 

"The  precedents  are  as  a  rule  exceedingly  well  drafted,  and  adapted  to  companies  for 
almost  every  conceivable  object.  80  especially  are  the  forms  of  memoranda  and  articles 
ol  association  ;  and  these  will  be  f(  und  extremely  serviceable  to  the  conveyancer. 
All  the  notes  have  been  elaborated  with  a  thoroughly  scientific  knowledge  of  "the 
principles  of  company  law,  as  well  as  with  copious  references  to  the  cases  substantiating 
the  principles.  .  .  .  We  venture  to  predict  that  his  notfs  will  be  found  of  great  utility 
in  guiding  opinions  on  many  complicated  questions  of  law  and  practice."  -iaic  Journal. 

*»*  All  Standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  hindings. 
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CONVEYANCING. -'■••"<"""•''• 

Prideanxs  Precedents   iii    Conveyancing.— With 

l)isnertati<iii.i    on    its    Lhw    iiiid    rracticu.       Ninth    IMili'Hi.       IJy 

FKEDEKICK   rUlDK.M'X,  hitu  rrufem.i.rof  il..-  I,aw  ..f  K.aI  ,ui.' 

Personal  Property  to  the  Inns  of  Court,  nn.l  JOHN  WHlTCoMUK. 

Esiirs.,  Barriatera-at-Law.     2  vols,     lliij'al  Svo.     1H79.  3/.  loj. 

"  Woliuvo  boon  ^ilwiiysaccuMtonio.l  to  viow  'Prldcjuix'  iw  tho  most  U»elul  work 

O'lt  on  conveyancing'.     ItconiMnOM  cimcUencHM  uml  cU-umeiu  In  tl*  iTocvtiouU 

with  ii))tno.sM  :uul  ci)nii)rolioiiKivunc.HH  in  Its  ilisHci-Uitlonii  iinil  miton,  to  ii  ilctfn>c  kUiiorl.>r 

to  thiit  of  any  uthur  work  <if  its  kiinl."  -Lnic  Joiirnol.  Kcbrunry  8,  l8Tl> 

••  t'lidoauxhiis  bi-cnmo  an  iii(lisi>ensat>le  part  of  tlioCoiivry.ini  <;r'»  library 

The  now  ciliiion  has  been  edited  with  a  care  and  acdi'nry  i>f  »hl<  h  wo  con   batdlT  •p«»ak 

too  liiglily The  rate  and  conipIeton.M  with  »lii.h  Iho  dlMcrUllon  h.i 

been  revipcd  leaves  ns  hardly  any  rooni  for  criiiciBin.'— So«'  '      '  '  ■■■*■-  ■■' 

■'The  Vdluines  nro  now   Hoinctbiiis   nioro  limn   a   mire  (■'■'. 
contain  most  v.duabh' <ll».s.  rl.iliuiiiori  the  l.iw  nnd  (.v.-ict  cow.'. 

'riiosc  (lii'.'<eitati(>n'<  are  follmvcd  by  tlie  iireocdeiitu  on  each  b.i'i  ■■  .    ■    ■■.  •-      ■'> 

tlK'in8clTC8C0;ideu9ed  trom  ices,  onibodyin({  all  the  l.iloul ca*- and  ilatutoi.iw.       Lafc  fimti. 

COPYRIGHT.-Phillips'  Law  of  Copyright  in  Worka  of 
Literature  Rn<l  Art,  and  in  the  Apiilication  of  l).•Mi^^l'<.  With 
the  Statutes  relating  thereto.  L>  C.  V.  rillLLll'S.  Km'!-,  Mar 
nsteratLaw.     8vo.     18C3.  ^^^■ 

CORONERS.— J  ervis  on  the  Office  and  Duties  of 
Coroners. — With  I'orms  and  rrecodents.     Fourth  I->iilion. 

{/ II  jirrjMtrtifioii.) 

COSTS.— Morgan  and  Daveys  Treatise  on  Costs  in 
Chancery.— By  GEOKGE  OSLOlJNK  MolMiAN.  M  V., 
one  of  Her  Majesty's  Counsel,  and  HUllACE  DAVEY,  M.A..onc 
of  Her  Majesty's  Counsel.  With  an  Appendix,  containing  honna 
and  Precedents  of  Bills  of  Coots.     8vo.     186.'..  1/.  1*. 

Scott's    Costs     in    the    High    Court    of    Justice 
and  other  Courts.    F..urih  Edition.^  Py  JoH.N  M  oil, 

of 


the  Inner  Temple,  Esq.,  Panisterat-Law,  Importer  of  the  Com  - 
.n  Pleas  Division.     Demy  8vo.     1880.  l'-**'. 


""^ScoU'sCosts'"'in"Bankruptcy    and   Liquidation 
under   the    Bankruptcy    Act,    1869.    K<-yal  l2mo, 

■J  J, -3  "W  3*. 

Summerhays    and    Toogood's    Precedents    of 
of     Costs     in     the     Chancery,    Queen  s 
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tioUH  to 


a^s'^^C:;u;fte:;;tl.e   Law  Sodcty-H  Scale  of  <j;';''"i-i-^ 
Convevancino- ;  Forms  of  Affidavits  of   hurt.-u.e  and    )  .j.ct.onh  ^. 
'faxatS       B^WM.    FRANK    SUMMEPHAYS.  bohc.tor    a^d 
THOllNTON  TOOGOOD.     Third  Edition,  Enlarged.     Loyal^Svo. 

WElWrEP.  F^.,./ of   tl^     Taxing  and  Exan..ncr«    C»fhcc.     Th.nl 
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COUNTY  COURTS.— Pitt-Lewis'    County    Court    Prac- 
tice.— A  Complete  Practice  of  the  County  Courts,  including  Admi- 
ralty and  Banla-uptcy,  embodying  tlie  Acts,  Rules,  Forms  and  Costs, 
with  Additional  Forms  and  a  Full  Index.     By  G.  PITT-LEWIS, 
of  the  Middle  Temple  and  Western  Circuit,  Esq.,  Barrister-at-Law, 
sometime  Holder  of  the  Studentship  of   the  Four  Inns  of  Court, 
assisted  by  H.  A.  DE   COLYAR,  of  the  Middle  Temple,  Esq., 
Barrister-at-Iiaw,  Author  of  "  A  Treatise  on  the  Law  of  Guaran- 
tees."    In  Two  parts.    2  vols.  (2028  pp.).    Demy  8vo.     1880.     2^.  2s. 
Also,  2JithIisJied  separately, 
Part  I.    History,  Constitution,  and  Jurisdiction  (including  Prohibition 
and  Mandamus),  Practice  in  all  ordinary  Actions  (including  Actions  under 
the  BiUs  of  Exchange  Acts,  in  Ejectment,  in  Remitted  Actions,  and  in 
Replevin),  and  on  Appeals,  with  Appendices,  Index,  &c.     (1184  pp.).     30s. 
Part  II.  Practice  in  Admiralty,  Probate,  Bankruptcy,  and  under  Special 
Statutes,  with  Appendices,  Index,  &c.      (1004  pp.).  25s. 

"  We  have  rarely  met  with  a  work  which  in  its  first  issue  was 
executed  with  more  conscientious  care   and  scrupulous  accuracy.     No 

detail  has  escaped  its  due  attention  and  its  proper  place An 

excellent  index  completes  a  work  which,  in  our  opinion,  is  one  of  the 
best  books  of  practice  which  is  to  be  found  in  our  legal  literature.— Zaiy 
Timrs,  May  8,  ISSO. 

"  We  have  rarely  met  with  a  work  displaying  more  honest  industry 
on  the  part  of  the  author  than  the  one  before  us. — Laio  Journal,  May  15, 
1880. 

CRIMINAL  LAW.— Archbold's  Pleading  and  Evidence 
In  Criniinal  Cases. — With  the  Statutes,  Precedents  of 
Indictments,  &c.,  and  the  Evidence  necessary  to  support  them.  By 
JOHN  JERVIS,  Esq.  (late  Lord  Chief  Justice  of  Her  Majesty's 
Court  of  Common  Pleas).  Nineteenth  Edition,  including  the 
Practice  in  Criminal  Proceedings  by  Indictment.  By  WILLIAM 
BRUCE,  of  the  Middle  Temple,  Esq.,  Barrister-at-Law,  and 
Stipendiary  Magistrate  for  the  Borough  of  Leeds.  Royal  12mo. 
1878.  1?.  lis.  6cL 

Greaves'  Criminal  Law  Consolidation  and 
Amendment  Acts  of  the  24  &  25  Vict.— With 
Notes,  Observations,  and  Forms  for  Summary  Proceedings.  By 
CHARLES  SPRENGEL  GREAVES,  Esq.,  one  of  Her  Majesty's 
Counsel.     Second  Edition.     Post  8vo.     1862.  16s. 

Haynes. —  Vide  "  Leading  Cases." 

Roscoe's  Digest  of  the  l^aw  of  Evidence  in 
Criminal  Cases.— Ninth  Edition.  By  HORACE  SMITH, 
Esq., Barrister-at-Law.  Royal  12mo.    1878.  ll.lls.6d. 

Russell's  Treatise  on  Crimes   and   Misdemea- 
nors.—Fifth  Edition.     By  SAMUEL  PRENTICE,  Esq.,  one  of 
Her  Majesty's  Counsel.     3  vols.     Royal  8vo.       1877.       5?.  15s.  6d. 
This  treatise  is  so  much  more  copious  than  any  other  upon  all  the  subjects  contained 
in  it,  that  it  aflfords  by  far  the  best  means  of  acqiiiring  a  knowledge  of  the  Criminal  Law 
in  general,  or  of  any  offence  in  particular  ;  so  that  it  will  be  fouiid  peculiarly  useful  as 
well  to  tho&e  ■Trbo  wish  to  obtain  a  complete  knowledge  of  that  law,  as  to  those  who 
desire  to  be  informed  on  any  portion  of  it  as  occasion  may  require. 

"What  better  Digest  of  Criminal  Law  could  we  possibly  ho[)e  for  than  'Russell  on 
Crimes?  '  " — Sir  James  Fitzjames  Stephen's  Speech  on  Codification. 

"  No  more  trustworthy  .authority,  or  more  exhaustive  expositor  than  'Rnssell'  can  be 
consulied." — law  Ma'jazine  and  Revicv:. 

"Alterations  have  been  made  in  the  arrancement  of  the  work  which  without  interfering 
with  the  general  plan  are  sufficient  to  show  that  great  care  and  thought  have  been 

bestowed We  are  amazed  at  tlie  jiatience,  industry  and  skill  which  are  exhibited 

in  the  collection  and  arrangemen*  of  all  this  mass  of  learning." — The  Times. 

*^*  All  standard  Law  Works  arc  Jccpt  in  Stock,  in  law  calf  and  other  hindings. 
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CROSSED  CHEQUES   ACT.     Cavnnagh.-KMfc  "Mon^l^. 

VValkcp.— r/</f  "  IJaiikiiiK." 

DECREES.— Seton.—  Fw/c  "  E(|uity." 

DIARY.— Lawyer's  Companion  (The),  Diary,  and  Law 
Directory  for  1880.— For  the  um«  .,f  tlu.  LoKal  l'r..f.wiioii, 
Public  C'oinpauies,  JiihticcH,  MircliiiiitH,  KHtatu  AkuuIh,  A\iclic.iioor», 
&c.,  &c.  Edited  by  JOHN  TJIOMI'SOX,  of  the  Inmr  Tiiii|ile, 
Esq.,  Barrister-at-Liiw;  and  tontiiinH  a  DigcHt  of  Kwiut  < 'iu.«..ii  on 
Costs;  Monthly  Diary  of  County,  J.ocal  (Jov.rnincnt,  ami  I'nrijih 
Business;  Oaths  in  .Su|jitine  Court;  yumniary  of  Li-jphlation  of 
1878;  Alphabetical  IniLx  to  the  I'ractical  Statuttii ;  a  Ci.j.iouji 
Table  of  btanip  Duties;  lAgal  Time,  Interest,  DiM:..unt,  lueoiue, 
Wages  and  other  Tables;  l'rob?ite,  lifjjaey  and  Sutcennion  DuticH  ; 
and  a  variety  of  matters  of  practical  utility.  I'L'ULIHUKI)  Amndallt. 
Thirty-fourth  Issue. 
The  work  also  contains  the  most  complete  List  pnbljuhed  of  Town  and 

Country  St)licitors,  with  date  of  admission  and  aj.pnintments,  ami  in  iMtiic<l 

in  the  following  forms,  octavo  size,  strongly  bound  in  cloth  : —  i.    d. 

1.  Two  days  ou  a  page,  plain CO 

2.  The  above,  inteuleaved  for  Attendance.s  .         ,        .70 

3.  Two  days  on  a  page,  ruled,  with  or  without  money  columux      C     6 

4.  The  above,  interleaved  for  Attendance.s  .        .         .         .80 

5.  Whole  page  for  each  day,  plain   .         .         .         ,         .         .76 

6.  The  above,  interleaved  for  Attendances  .        .        .      9     G 

7.  Whole  page  for  each  day,  ruled,  wiih  or  without  money 

columns  ..........       8     G 

8.  The  above,  interleaved  for  Attendances         .        .        .10     0 

9.  Three  days  on  a  page,  ruled  blue  lines,  without    money 

columns  .         .  .......       L     0 

The  Diary  contains  memoranda  of  Legal  Butinctt  throuijhuut  the  Year. 

"An  excellent  work."-   77m:  Times. 

"  A  publication  which  has  long  ago  secured  to  itself  the  favour  of  the  proft«Bioo,  md 
which,  as  heretofore,  justifies  by  its  contents  thp  title  afsunieJ  by  it." — J.<ne  Jni,n\al. 

"Contains  all  the  information  which  could  be  looked  for  in  mich  a  woik, and  (five*  it 
in  a  Kiost  convenient  form  and  very  completely.  Wo  may  uohcaitaiiogly  recomineiid  the 
work  to  our  Tenders."—  Solicitors'  Journal. 

"  The  '  Lawyer's  Companion  and  Diary '  is  a  book  that  ought  to  be  in  the  poaseaslon  of 
every  lawyer,  and  of  every  man  of  business." 

"The  '  Lawyer's  Companion  '  is,  indeed,  what  It  is  called,  for  it  combine*  cvcrylhlnj 
required  for  reference  in  the  lawyer's  office."— in ir  'I'imes. 

"  It  is  a  book  without  which  no  lawyer  s  library  or  ollicc  c^in  be  comiilcle.'"— /rwA 
Law  T\mes. 

"  This  work  has  attained  to  a  completeness  which  is  beyond  idl  ymlie.  —UorttiMg 

Pose. 

DICTIONARY.— "Wharton's  La-w  Lexicon.— A  Dictionary  of 

Juri.spnidence,  explaining  the  Technical  Wurils  and  Phra»e8  eui]>l(«yed 
in  the  several  Departments  of  Lnglish  Law  ;  including  the  varioim 
Legal  Terms  ui^ed  in  Commercial  Tran.-;action8.  Together  w-tb  an 
Explanatory  as  well  as  Literal  Translation  of  the  Latin  Maxima 
contained  in  the  Writings  of  the  Ancient  and  Modern  CouimeiitatorB. 
Sixth  Edition.  Enlarged  and  revised  in  acconlance  with  the 
Judicature  Acts,  by  J.  SHILESS  WILL,  of  the  Middle  T.mple, 
Esq.,  Barri.ster-at-Law.     Super  royal  8vo.     1876.  '21.  2t 

"As  a  work  of  reference  lor  the  library,  ihe  handsome  and  clabor«to  edilk-a  of 
'  Wharton's  Law  Lexicon'  which  Wi.Siiiress  Will  ha.s  pioduccU,  muat  »upcr»cdc  all  (i.rnicr 
issues  of  that  well-known  work."- Zaicil/d.wiine  urn/ /imw  t    .•  .  ..    ^i 

"  ^o  law  library  ib  complete  without  a  law  dictionary  or  law  Icxjcon.  To  the  practi- 
tioner it  is  alw.iys  useful  to  have  at  hand  a  book  where,  in  a  enmll  cmpwr  he  ran  f.nd 
an  exnlanation  of  terms  of  inlrcqucnt  occurrence,  or  obtain  n  referoiH-e  to  »»*tule«  oa 
most  subjects  or  to  books  wherein  iiarlicular  subjects  are  tMWtcd  of  at  full  IruRth.  To  the 
student  it  is 'almost  indi8i>en8abl.-."-/-<7irrim«.  ,f       j    .i       i     j-      . 

*  *  All  Standard  Laio  Works  arc  kept  m  Utock,  tn  law  calf  and  other  frindiny#. 
*  A  4 
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DIGESTS.— Bedford. —  Vide  "  Examination  Guides." 
Chamber's — Vide  "  Public  Health." 

Chitty's  Equity  Index.— Chitty's  Index  to  all  the  lleported 
Cases,  and  Statutes,  in  or  relating  to  the  Principles,  Pleading,  and 
Practice  of  Equity  and  Bankruptcy,  in  the  several  Courts  of  Kquity 
in  England  and  Ireland,  the  Privy  Council,  and  the  House  of  Lords, 
from  the  earliest  period.  Third  Edition.  By  J.  MACAULAY, 
Esq.,  Barrister-at-Law.     4  vols.     Koyal  8vo.     1853.  71.  7s. 

Fisher's  Digest  of  the  Reported  Cases  deter- 
mined in  the  House  of  Lords  and  Privy  Council,  and  in  the 
Courts  of  Common  Law,  Divorce,  Probate,  Admiralty  and  Bajik- 
ruptcy,  from  Michaelmas  Term,  1756,  to  Hilary  Term,  1870  ; 
with  References  to  the  Statutes  and  Knles  of  Court.  Founded  on 
the  Analytical  Digest  by  Harrison,  and  adapted  to  the  present 
practice  of  the  Law.  By  Pv..  A.  EISHEPv,,  Esq.,  Judge  of  the 
County  Courts  of  Bristol  and  of  Wells.  Five  large  volumes,  royal 
8vo.     1870.  12^.  12.^ 

(Continued  Annualhj.) 
"  Mr.  Fislier's  Digest  is  a  wonderful  woik.     It  is  a  miracle  of  human  iiidnsti  y." — .Ur. 
Justice  Willes.  ^ 

"I  think  it  would  be  very  difficult  to  improve  upon  Mr.  Fishers   'Couimoii  bdw 
Digest.' " — Sir  James  Fitzjames  Stephen,  on  Codification. 

Leake. —  Vide  "Real  Property"  and  "Contracts." 

Notanda  Digest  in  Lav/,   Equity,   Bankruptcy, 

Admiralty,    Divorce,  and   Probate   Cases.— By 

H.   TUDOR   BODDAM,   of   the   Inner   Temple,    and   HARRY 

GREENWOOD,  of  Lincoln's  Inn,  Esqrs.,  Barristers-at-Law.     The 

Notanda   Digest,  from   the    commencement,    October,    1862,    to 

December,  1876.     In  2  volumes,  half-bound.  Net,  2>l.  10s 

Ditto,  Third  Series,  1873  to  1876  inclusive,  half-bound.  Net,  \l.  lis.  Qd. 

Ditto,  Fourth  Series,  for  the  years  1877,  1878,  and  1870,  with  Index. 

Each,  net,  11.  Is. 
Ditto,  ditto,  for  1880,  Plain  Copy  and  Two  Indexes,  or  Adhesive  Copy 
for  insertion  in  Text-Books  (without  Index).     Annual  Subscription, 
payable  in  advance.  Net,  21s. 

*„.*  The  numbers  are  issued  regularly  every  alternate  month. 
Each  number  will  contain  a  concise  analysis  of  every  case  reported 
in  the  Law  Rejcorts,  Laxo  Journal,  Weekly  Reporter,  Law  Times,  and 
the  Irish  Law  Reports,  up  to  and  including  the  cases  contained  in  the 
parts  for  the  current  month,  with  references  to  Text-books,  Statutes, 
and  the  Law  Reports  Consolidated  Digest.  An  alphabetical 
INDEX  of  the  subjects  contained  in  each  number  will  form  a  new 
feature  in  this  series. 
Pollock. —  Vide  "  Partnership." 
Roscoe's. —  Vide  "  Criminal  Law  "  and  "  Nisi  Prius." 

DISCOVERY.— Hare's    Treatise    on    the    Discovery  of 

Evidence. — Second  Edition.     Adapted  to  the  Procedure  in  the 
High  Court  of  Justice,  with  Addenda,  ccintaininsr  all  the  Reported 
Cases  to  the  end  of  1876.     By  SHERLOCK  HARE,  Barrister-at- 
Law.     Post  8vo.     1877.  12s. 
"The  book  is  a  usf  ful  contribution  to  our  text-books  on  practice." — Solicitors'  Journal. 
"  We  have  read  his  work  with  considerable  attention  an  i  interest,  and  we  can  speak  in 
terms  of  cordiil  praise  of  the  maniaer  in  which  the  new  procedure  has  been  worked  into 
the  old  luateiial.      .     ,     .     All  the  sections  and  orders  of  the  new  legislation  are  referred 
to  in  the  text,  a  synopsis  of  recent  cases  is  given,  and  a  good  index  completes  the 
volume." — Law  Times. 

SetOYl.—  Vide  "Equity." 
*j^*  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindinrjs. 
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DISTRICT    REGISTRIES.-Archibald.-nW.   "  J,..!,,..'   (ImmW,, 

1  ractice." 

DIVORCE.— Browne's  Treatise  on  the  Principles 
and  Practice  of  the  Court  for  Divorce  and 
Matrimonial  Causes:— With  tho  StatuteH,  UmU-h.  Keen 
and  Forms  relatin-,'  thereto.  Koiirth  Edition.  Hy  (JE()U(;i', 
BROWNE,  Esq.,  i{.A.,  of  tho  Inner  Temple,  Barrinter-at  L:iw,' 
Recorder  of  Ludlow.     Demy  Svo.     ISSO.  1/.  1*. 

"  The  book  is  a  cleiir,  practical,  and,  .so  fur  ii8  wo  have  Ixjon  able  to  tout  it,  iccuritu 

exposition  of  divorce  law  and  procedure."— 6'o/(C((or«'  Journu'. 

Haynes.— F(rfe  "Leading  Ca.ses." 

DOMICII Dicey  on  the  Law  of  Domicil  as  a  branch 

of  the  Law^  of  England,  stated  in  the  form  of 
Rules.— By  A.  V.  DICEY,  B.C.L.,  BarriHter  at-Law.  Author 
of  "  Rules  for  the  Selection  of  Parties  to  an  Action."  Demy  8vo. 
1879.  18,. 

"Tlie  praetilioner  will  flml  the  hook  a  tliorouahly  exact  and  truntwurlliy  aumniary 
of  ihe  present  state  of  ilie  law."— 77ie  Speclalor,  August  IHh.  1879. 

Phillimore's(SirR.)  Law  of  Domicil.— 8vo.  1847.    9*. 

DUTCH  LAW.— Vanderlinden's  Institutes  of  the  Laws 

of  Holland.— 3vo.     1828.  1/.  18*. 

EASEMENTS.— Goddard's    Treatise    on    the    Law    of 

Easements. -By  JOHN  LEY150URN  GODDARD,  of  the 

Middle   Temple,  Esq.,  Barrister-at-Law.     Second  Edition.     Demy 

8vo.     1877.  16#. 

"The  bok  is  invaluable:  where  tbe  cases  are  sileut  tlic  author  Ina  taken  pain*  to 

ascertain  what  the  law  would  be  if  brought  into  question."—  Late  Journal. 

"Nowhere  has  the  sul.jrct  been  treated  so  exhaustively,  ami,  «e  may  alil.  to  ncicDliA- 
cally,  as  by  Jlr.  Goihlani.  We  recommend  it  to  ihe  most  careful  study  oi  the  law  student 
as  well  as  to  the  libi  ary  ol  the  practitioner." — Law  Times. 

ECCLESIASTICAL.— Phillimore's  (Sir  R.)  Ecclesiastical 
Law. — The  Ecclesia-stical  Law  of  the  Church  of  England  \\"\\.\i 
Supplement,  containing  the  Statutes  and  Deci-sions  to  end  of  1S7.''. 
By  Sir  ROBERT  PHILLIMORE,  D.C.L.,  Othcial  rrincipal  of 
the  Arches  Court  of  Canterbury  ;  Member  of  Her  ^lajestv's  Mont 
Honourable  Privy  Council.     2  vol.s.     8vo.     1873-7C.  3/.  7*.  <3</. 

*^*  The  Supplement  may  be  had  separately,  price  is.  6d.,  sewetl. 

ELECTION-— Browne  (G.  Lathom.l—rWc  "Registration." 
FitzGerald.— Firfe  "Ballot." 

Rogers  on  Elections,  Registration,  and  Election 
Agency. — Thirteenth  Edition,  including  Pktitioxs  and  Muni- 
cipal Elections  and  Registration.     With  an  Appendix  of  Sututes 
and  Forms.     By  JOHN  CORRIE  CARTER,  of  the  Inner  Temple. 
Esq.,  and  Midland  Circuit,  Barrister-at-Law.    12mo.    1S80.     1/.  12*. 
'Tetition  has  been  added,  setting  forth  the  procedure  and  the  dtciiiii.iis  on  that 
.subiect-  .and  the  statutes  passed  since  the  last  edition  are  explained  down  to  the 
Rirliamentary  tlcctions  and  Conaipt  Practices  Act  (I8S0)."— r/ie  Tima,  March  iTtli, 

"We  have  no  hesit.ation  in  commending  Uie  book  to  otir  readers  a*  a  uncful  and 
adequate  treatise  upon  election  law."- -SW-.iyor.VwK. no/,  April  ard.  18t:«. 

"A  book  of  long  standing  .and  for  information  on  the  cninion  law  of  elcctioni.,  of 
which  it  contains  a  mine  of  extracts  from  and  references  to  the  ol.ier  nutliorltlc«. 
will  always  be  resorted  to."— Loir  Joinnol,  April  3,  iS^O. 
ENGLAND,  LAWS  OF,— Bowyer.— Ttt/e  "Constitutional  Law." 

Broom  and  Hadley.—  Fjrfc  "  Commentaries." 
*  *  Al!  Rtriridard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindinyi. 
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EQUITY,  and  Vide  CHANCERY. 

Seton's  Forms  of  Decrees,  Judgments,  nnd 
Orders  in  the  High  Court  of  Justice  andCourts 
of  Appeal,  having  especial  reference  to  the  Chancery  Division, 
with  Practical  Notes.  Fourth  Edition.  By  E.  H.  LEACH,  Esq., 
Senior  Registrar  of  the  Chancery  Division  ;  F.  G.  A.  WILLIAMS, 
of  the  Inner  Temple,  Esq.  ;  and  the  late  H.  W.  ]MAY,  Esq. ;  suc- 
ceeded by  JAMES  EASTVVICK,  of  Lincoln's  Inn,  Esq.,  Barrister.s- 
at-Law.     2  vols,  in  3  parts.     Royal  8vo.     1877—79.  U.  10*. 

*^*  Vol.  II.,  Parts  1  and  2,  may  be  had  separately,  to  complete 
sets,  price  each  1/.  10s. 
"  Of  all  the  editions  of  '  Seton'  tins  is  the  haat.— Solicitors'  Journal. 
"  We  can  hardly  speak  too  highly  of  the  industry  and  intelligence  which  have  been 
bestowod  on  the  preparation  of  the  notes."— So/ic((o/-s'  Jounml. 

"  Now  the  book  is  before  us  complete  ;  and  we  advisedly  say  complete,  because  it 
has  scarcely  ever  been  our  fortune  to  see  ^  more  complete  law  book  than  this.  Exten- 
sive in  sphere,  and  exhaustive  in  treatise,  comprehensive  in  matter,  yet  apposite  in 
details,  it  presents  all  the  features  of  an  excellent  work  .  .  .  The  index,  extend- 
ing over  278  pages,  is  a  model  of  comprehensiveness  rmd  nccnracy."— Law  Journa/. 

Smith's  Manual  of  Equity  Jurisprudence.— 
A  Manual  of  Equity  Jurispriidence  for  Practitioners  and  Sl'idents, 
founded  on  the  Works  of  Story,  Spence,  and  other  writers,  and  on 
more  than  a  thousand  subsequent  cases,  comprising  the  Fundamental 
Principles  and  the  points  of  Equity  usually  occurring  in  General 
Practice.  By  JOSIAH  W.  SMITH,  B.C.L.,  Q.C.  Thu-teenth 
Edition.     12mo.      1880.  12s.   6d. 

"There  is  no  disguising  the  truth  ;  the  propjr  mode  to  use  this  book  is  to  learn  its  pages 
by  heart." — Laic  Magazine  and  Review. 

"  It  will  be  found  as  useful  to  the  practitioner  aa  to  the  student.'  —  Solicitors'  Journal. 

EXAMINATION  GUIDES— Bedford's  Guide  to  the  Preli- 
minary Examination  for  Solicitors. — Fourth 
Edition.  12mo.   1874.  A"e<,  3.s. 

Bedford's  Preliminary. — Containing  the  Questions  and 
Answers  of  the  Preliminary  E.xaminations.  Edited  by  E.  H. 
BEDFORD,  Solicitor  (No.  15,  May,  1871,  to  No.  48,  July,  1879). 
(Discontinued).  Seurd,  net.  each,  Is. 

Bedford's  Digest  of  the  Preliminary  Examina- 
tion Questions  on  English  and  Latin,  Grammar,  Geography, 
History,  French  Grammar,  and  Arithmetic,  with  the  Answers. 
8vo.     1875.  18s. 

Bedford's  Preliminary  Guide  to  Latin  Gram- 
mar.—12mo.  1872.  Net,  3s, 
Bedford's  Intermediate  Examination  Guide  to 
Bookkeeping. — Second  Edition.  12mo.  1875.  Net,2s.6d. 
Bedford's  Intermediate.— Containing  the  Questions  and 
Answers  at  the  Intermediate  Examinations.  Edited  by  E.  H. 
BEDFORD.  Nos.  1  (Hilary,  1869)  to  34  (Hilary,  1877).  6d.  each. 
Nos.  35  (Easter,  1877)  to  43  (Trinity,  1879).     (Discontinued). 

Is.  each,  Net. 
Bedford's    Student's   Guide   to    Stephen's   New- 
Commentaries     on    the     La^A^s    of    England. 
Demy  8vo.     1879.  12s. 

"  Here  is  a  book  which  will  be  of  the  gieatest  service  to  students.  It  reduces  the 
'  Commentaries '  to  tlie  form  of  question  and  answer  .  .  .  We  must  also  give 
the  author  credit,  not  only  for  his  selection  of  questions,  but  for  his  answers  thereto. 
These  are  models  of  fulness  and  conciseness,  and  lucky  will  Ijc  the  candidate  who  can 
hand  in  a  paper  of  answers  bearing  a  close  resemblance  to  those  in  the  work  before 
us." — Law  Journal. 

Bedford's    Student's    Guide   to   Smith    on   Con- 
tracts.    Demy  8vo.     1879.  3s.  6d. 
♦^*  All  standard  Law  TT  orks  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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EXAMINATION  GUIDES.-Co/w'"""'.  ~ 

Bedford's   Final.  -''oiitainin;j  the  QucHti..iiH  and  Anawm  at 

the    Final   Kxaiuinatioii.s.     Kditud  by  K.  H.   HEDKOKl).     N<«.   1 

(Easter,  180',t)  tci  33  (Kastor,'  1877).    (id.   eaclu    Noh.    34    (Trit.iiy. 

1877)    to  4-2  (Trinitj',  1871)).     1».  each.  AX.  (l)i$r,mtinur,i.) 

Bedford's  Final  Examination  Digest:  cintjiiniu- a 

Digest  of  the  Final  I'^xamination  CiuoHtiont  in  niatti.TM  of  |,a\v  itnd 
Procedure  d.fterniined  hy  the  Cliaucery,  (^iieen'M  IJeneh,  ('•itnin.a 
rieas  and  HxcIkmhilt  DiviMions  of  tin-  Ili'/h  (Jotirt  of  .Instii-. ,  and 
on  the  Law  of  Ileal  an<l  Personal  Property  and  tiie  Practice  of 
Conveyancing.     In  1  vol.     8vo.     1879.  10«. 

"Will  fnniisli  studontH  with  a  lar^'o  uniioiiry  <if  woa|><jiiri  with  whli-li  to  meet  tli<j 
attacks  of  tlio  ox.uiiinors  uf  tlu;  InrniM.i-.ito.l  I.  iw  S.H-luty."     iMf  Tinut,  N..v.  s.  IS7;i 

Bedford's  Final  Examination  Guide  to  Bank- 
ruptcy.—Third  Kdition.     I'Jmo.     1877.  <>#. 

Bedford's  Outline  of  an  Action  in  the  Chan- 
cery  Division.     l-2mo.     1878.  .Wt,  2t.  G<1. 

Butlin.— V7(/c  "  Articled  Ulerk.s." 

Dickson's  Analysis  of  Blackstone's  Commen- 
taries.—In  Charts  for  the  use  of  Students.  By  FUKDKItH'K 
S.  DICK.SOX.     4to.  lo.».  C.f. 

Haynes. —  Vide  "Leading  Cases." 

Rubinstein  and  Ward.— /Ti/c  "Articled  Clerkn." 

Shearwood's  Student's  Guide  to  the  Bar,  the 
Solicitor's  Intermediate  and  Final  and  iho 
Universities  Law  Examinations. — With Su>;i.;e^iionM 

as   to  the   books  usually  read,  and   the  jiassa^'cK  thendn   t<>   which 

attention  should  be  paid.     15y  JO.SFPH  A.  SHFAUWOOl),  IJ.A., 

Esq.,  Barrister-atdaw,   Author  of   "A    Conei.se  Abridguu-nt  of  the 

liaw  of  Peal  Property,"  &c.     Demy  Svo.     1879.  fx.  Gd, 

•'A  work  whicli  will  be  vuiy  .icceptablo  to  cainliilalcs  for  Iho  varioui  exAmln.itljin, 

any  student  of  averace  inielligenco  who  consciontiimiily  follown  the  path  mxl  <A><-y*  tho 

instructions  given  him  by  the  author,  need  uot  frar  to  prcucnt  hlinulf  ni  a  "un'liJilo 

for  any  of  the  examinations  to  whicli  this  book  la  intended  as  a  tfU'de." — L<iir  J<iii  nal 

EXECUTORS.— Williams'  Law  of  Executors  and  Ad- 
ministrators.—By  the  lit.  Hon.  SirEDWAUI)VAl'»;ilAN 
WILLIAMS,  late  one  of  tho  .Judges  of  Her  Majentv'K  ('..-jrt  of 
Common  Pleas.  Ei^dlth  Edition.  By  WALT'CR  VAUCILVN 
WILLIAMS  and  ROLAND  VAUCIIAN  WILLIAM.S.  E*in.., 
Barristers  at-Law.     2  vols.      Royal  Svo.     1879.  3/.  1(}<. 

"A  treatise  which  occupies  a  tmiquo  position  an<l   wiiicli  is  rcco;;iii»o<l  by  tlio 

Bench  and  the  inofessiou  ;is  liaving  jiaraniount  autlioriiy  In  the  domain  of  Liw  with 

which  it  deals." — L/i.i'-  J'/in-n"!. 

EXECUTORY  DEVISES.— Fearne.—  VK/c  "Contingent  RemainderH.' 

FACTORY  ACTS.— Notcutt's  Law  relating  to  FactoricFs 
and  Workshops,  with  Introduction  and  Ex- 
planatory Notes.  Second  Edition.  Comj.rising  the  F.-iot.ry 
and  Workshop  Act,  1878,  and  the  Ordei-s  of  the  Secretary  of  SUt<.« 
made  thereunder.  By  GEO. .J  ARVIS  N( )T(  'UTT,Solicitor. formerly 
of  the  Middle  Temple,  Es(i.,  Barristerat- Law.  l'2mo.  1879.  9$. 
"The  t.ask  of  ohicidating  the  pro\nsions  of  tlio  statute  la  done  in  a  manner  Uu»t 

leaves  nothing  to  l)e  desired."— /<(rmin;//i(im  Daihi  Oaxtlle. 

FARM,  LAW  OF.— Addison  ;  Cooke.— rW«  "Agricultural  I.aw." 

Dixon's  Law  of  the  Farm  —A  Digest  of  ('.•»».,•«  conntcu-d 

with  the  Law  of  the  Farni,  and  including  the  Agrieidtunil  ( 'ti(*toiim  ..f 

England  and  Wales.  Fourth  E<Uti<m.   By  HENKY  PEKKINS.Fji-,., 

Barrister-at-Law  and  Midland  Circuit.     Demy  8vo.     1879.      1/.  «#. 

"  It  is  impossible  not  to  be  struck  with  tlifl  extraordinary  reacirch  th»t  mast  I»to  b«oii 

used  in  the  compilation  of  such  a  book  as  thi.s."— /.(H"  Journal. 

**  All  Standard  Laio  Works  are  kept  in  Slock,  in  law  ca!/  aiid  other  bindingi. 
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FINAL   EXAMINATION   DIGEST.-Bedford.— F»?e  "  Examination 

Guides." 
FIXTURES. -Amos    and     Ferard    on     Fixtures.-  Second 

Edition.     Royal  8vo.     1847.  16«. 

FOREIGN  JUDGMENTS.— Piggott's   Foreign  Judgments, 

their  effect  in  the  Englisli  Courts,  the  English 

Doctrine,      Defences,     Judgments      in      Rem, 

Status.— By  F.   T.    riGGOTT,  M.A.,  LL.M.,  of  the   Middle 

Royal  Svo.     1879.  15s. 

"  .\  useful  acd  weH-timed  volume." — Laic  Magaziiie.  August,  1879. 

".Mr.  Piggott  writes  under  strong  conviction,  but  he  is  always  ciieful  to  rest  hia 

arguments  on  authority,  and  thereby  adds  considerably  to  the  yalue  of  hia  handy  volume.' 

Law  Mi'finzi'ie  and  Review,  November,  1S79. 

'■  M.  i'iggott  donne  i  I'etude  de  Tune  des  questions  les  plus  complexes  du  droit  inter- 
lationsil  prive  una  forme  tout  nouvtile  :  il  applique  dans  toute  sa  riaueur  la  methode 
des  sciences  exacted,  et '.le  recule  pas  devai  t  I'lniploi  des  I'orniulcs  alsc'irifiups.  C'^tait 
la  une  tentative  pcrilleuse  dont  le  succcs  pouvaic  sembler  dou:eux  ;  inaij  11  sutfit 
d'indiquer  la  marche  suivie  et  les  resultats  ohtenus  par  Tauteur  pour  comiirendre  I'impor- 
tance  et  le  merite  de  cette  publication." — Journal  du  Droit  InterudHonul  frive,  1S79. 

FORMS. — Archibald. —  Vide  "Judges'  Chambers  Practice." 

Chitty's  Forms  of  Practical  Proceedings  in 
the  Queen's  Bench,  Common  Pleas  and  Ex- 
chequer Divisions  of  the  High  Court  of  Jus- 
tice :  with  Notes  containing  the  Stututes,  Rules  and  Practice 
relating  thereto.  Eleventh  Edition.  By  THOS.  WILLES 
CHITTY,  Esqr.     Demy  8vo.     1879.  1?.  18s. 

Daniell's  Forms  and  Precedents  of  Proceed- 
ings in  the  Chancery  Division  of  the  High 
Court  of  Justice  and  on  Appeal  therefrom  ; 
with  Dissertations  and  Notes,  forming  a  complete  guide  to  the 
Practice  of  the  Chancery  Division  of  the  High  Court  and  of  the 
Courts  of  Appeal.  Being  the  Third  Edition  of  "  Daniell's  Chancery 
Forms."  By  WILLIAM  HENRY  UPJOHN,  Esq.,  Student  and 
Holt  Scholar  of  Gray's  Inn,  &c.,  &c.  In  one  thick  vol.  Demy  Svo. 
1879.  2?.  2s. 

"  Mr.  Upjohn  has  restored  the  volume  of  Chancery  Forms  to  the  place  it  held  before 
the  recent  changes,  as  a  trustworthy  and  complete  colltction  of  precedents. " — Solicitors' 
Journal. 

"  We  have  had  this  work  in  piactioal  iifc  for  Eonie  weeks,  and  so  careful  is  the  noting 
up  of  the  authorities,  so  clearly  and  concisely  are  tlje  notes  expressed,  tliat  we  have  found 
it  of  »s  much  value  as  the  ordinarj'  text  booi;s  (ii  the  Judicature  Acts.  It  will  be  as  use- 
ful a  work  to]  practitioners  at  ■Westminster  as  it  will  be  to  those  in  Lincoln  s  Inn." — Law 
Times. 

FRENCH  COMMERCIAL  LAW.-Goirand.-ruZc "Commercial Law." 

HIGHWAYS.— Baker's  Law  of  Highways  in  England 

and  Wales,  including  Bridges  and  Locomotives.     Comprising 

a   succinct    code    of    the  several  provisions   under  each    head,    the 

statutes  at  length  in  an    .Appendix  ;    with  Notes  of  Cases,  Forms, 

and  copious  Index.     By  THuMAS  BAKER,  of  the  Inner  Temple, 

Esq.,  Barrister-at-Law.     Royal  12mo.     18S0.  15s. 

Chambers'    Law    relating     to     Highways    and 

Bridges,  being    the  Statutes    in  full  and    brief   Notes  of    700 

Lending    Cases;    to  which    is    added    the    Law    relating    to     the 

Lighting  of   Rural  Parishes  under  the  Lighting  Act,   1833.      By 

GEO.  F.  CHAMBERS,    Esq.,    Barri.ster-at-Law.      Imperial   Svo. 

1S78.  18s. 

Shelford's    Law   of    Highways,  including  the  General 

Highway  Acts   for  England  and  Wales,   and   other  Statutes,  with 

copious  Notes  of  the  Decisions  thereon  ;  with  Forms.    Third  Edition. 

With  Supplement  by    C.    IMANLEY   SMITH,    Esq.,  one  of  the 

Masters  of  the  Queen's  Bench.     12mo.     1865.  15s. 

^  ,  *  All  standard  Laiv  Works  are  Irpt  in  Stock,  in  law  calf  and  other  bindings. 
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INCLOSURES.— Ka/e  "Commons." 

INDIAN  LAW — Norton's  Leading  Cases  on  the  Hindu 

l^Siw  of  Inheritance.— 2  voLi.     Royal  8vo.    1870-71. 

Net,  '11.  lOi. 
INJUNCTIONS.— Seton.—  r;</c"K.iuitv.-' 
INSURANCE.— Arnould  on  the  Law  of  Marine    Insn- 

rance.— Fifth  Edition.     By  DAVID  MACLACIILAN,   Kiu,.. 

Barri.ster-at-Liiw.     2  vols.     Uoyal  8vo.     1877.  'M. 

"  As  ;\  text  book,  '  .\rnoulil '  is  now  all  tlie  practiticiiicr  cau  want,  and  wo  coni^ratulatc 

the  editor  upuu  tlio  skill  witb  wlik-li  be  hasiiicorporatc-l  tlic  new  decisioiii."— iUiv  Timri. 

Hopkins'     Manual     of    Marine    Insurance.— Svo. 
18G7.  18f. 

INTERNATIONAL  LAW.  — Amos'  Lectures  on  Inter- 
national Law. — Delivered  in  the  Middle  Temple  Hull  to  the 
Students  of  the  Inns  of  Court,  hy  SHHLDOX  AMO.^,  M.A.,  Pro- 
feasor  of  Jurisprudence  ^including  Internatiunid  Law)  t«'  the  IniiH 
of  Court,  &c.      Iloyal  8vo.     1874.  10*.  6d. 

Dicey. —  Vide  "Domicil." 

Kent's     International     Law.  —  Kent's  Commentary  ou 

International   Law.       Edited  by   J.  T.   ABDY,  LL.D..  Judj,'.;    of 

County  Courts.     Second  Edition.     Revised  and   brought  down   to 

the  present  time.      Crown  Svo.     1878.  10«.  G(/. 

"Altogether  Dr.  At)cly  has  perforincd  his  task  lu  a  manner  worthy  of  his  repuuiluu. 

His  book  will  be  useful  not  only  to  Lawyers  ami  Iaw  .Students,  for  whom  il  was  [inmirily 

intended,  but  also  for  laymen.    It  is  well  worth  the  study  uf  everymemt>eroraDenllght«nct 

and  civilized  community." — Solicitors'  Journal. 

Levi's  International  Commercial  Law. — Being  the 

Principles  of  Mercantile  Law  of  the  following  and  other  Countriei 

— viz.  :  England,  Ireland,  Scotland,  British  India,  British  Colonies, 

Austria,  Belgium,  Brazil,  Buenos  Ayres,  Denmark,  France,  (Jermauy, 

Greece,  Hans  Towns,  Italy,  Netherlands,  Norway,  Portugal,  Prufwia, 

Russia,  Spain,  Sweden,  Switzerland,  United  States,  and  \Vurt<ml>erg. 

By  LEONE    LEVI,    Esq.,   F.S.A.,  F.S.S.,   Barrister  at- Law,  Ac. 

Second  Edition.     2  vols.      Royal  Svo.      1863.  V.  \Ls. 

Vattel's  Law  of  Nations.— By  JOSEPH  CHITTY,  E*,. 

Royal    Svo.     1834.  1/.  IJ. 

Wlieaton's     Elements    of   International    Law; 

Second    English  Edition.      Edited    with    Notes  and  Api>endix   of 

Statutes  and  Treaties,  bringing  the  work  down  t)  the  present  time. 

By  A.  C.  BOYD,  Esq.,  LL.B.,  J.P.,  Barrister-at-Law.      Author  of 

"  The  Merchant  Shipping  Laws."     Demy  Svo.  18S»i.  1/.  lOi. 

"Mr    Boyrf,  the  latest  editor,  has  added  many  u->eful  notes;  he  had  in*crt*d  in  the 

Appendix  public  documents  of  permanent  value,  and  there  is  the  prospect  that,  a«  e<iito.l 

by  Mr   Bovd    Mr  Wlieaton's  volume  will  enter  on  a  new  lease  of  life It  is  all  the 

rioreiini>om'rit  that  their  works  (A'.n/  and  rr/i<(('0'i)  should  bo  edited  by  intelliKent  and 
impartial  Englishmen,  such  as  Dr.  Abdy,  the  editor  of  K-nt,  and  Mr.  Boyd."— r'.*  Ti-.u. 
•'Both  the  plan  and  e.xecution  of  the  work  before  us  deserves  coinniendatmn.  Mr. 
Bovd  eives  prominence  to  the  labours  of  ..thers.  The  text  of  VVheaton  is  prescotcd 
without  alteration,  and  Mr.  Danas  numbering  of  the  sections  is  preservo-i.  Mr  Boyd". 
no'es  which  are  numerous,  original,  and  copiou.s,  are  conveniently  int-rsp-r-e  1  ihruugh- 
out  the  text-  but  they  are  in  a  distinct  type,  and  therefore  the  reader  iilw.i\»  know, 
whether  he  is  reading  Wheaton  or  Boyd.  The  Index,  which  ciuld  not  have  been  com- 
tiiled  without  much  thought  an  I  libour  makes  the  book  h.indy  for  reference,  and. 
consequently,  valuiblo  to  public  writers,  who  iu  these  d.iys  h.avo  frciueutly  to  referio 
Internatii)nal  Law."— Law  you/Jia(.  ,,,..,   ,,      ,,     ..        , 

"Students  who  require  a  knowl.dge  of  Wuc  .ton's  text  will  find  Mr.  Boyd  •  volum« 
very  convenient."— iaic  ;i/a(7arjn«.  t     .-^    .  «    t    . 

Wildman's   International    Law.— Institutes  of  inter- 
national Law,  in  Time  of  Peace  and  Time  of  War.     By  RICILVKD 
WILDMAN,  Barrister-at-Law.   2  vols.    Svo.     1849-50.      1/.  'Zi.  6d. 
JOINT  OWNERSHIP.-Foster.— ric/e"RealP:state." 
*  »  Ml  standard  Law  Works  an  kept  in  Stock;  in  laic  calf '\nd  other  bindiiujs. 
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JOINT  STOCKS.— Palmer.— Fzc^e  " Conveyanciug "  and  "Company 

Law." 

Thring's  (Sir  H.)  Joint  Stock  Companies'  Law.— 
The  Law  and  Practice  of  Joint  Stock  and  other  Companies,  including 
the  Companies  Acts,  1862  to  ISSO,  with  Notes,  Orders,  and  Rules  in 
Chancery,  a  Collection  of  Precedents  of  IMemoi-anda  and  Articles  of 
Association,  and  all  the  other  Forms  required  in  Making,  Administer- 
ing, and  Winding-up  a  Company ;  also  the  Partnership  Law  Amend- 
ment Act,  The  Life  Assurance  Companies  Acts,  and  other  Acts 
relating  to  Companies.  By  Sir  HENRY  THRING,  K.C.B.,  The 
Parliamentary  Counsel.  Fourth  Edition.  By  G.  A.  R,  FITZ- 
GERALD, Esq.,  M.A.,  Barrister-at-Law,  and  late  Fellow  of  St. 
John's  College,  Oxford.     Demy  Svo.     1880.  [In  the  press.) 

"This,  as  the  work  of  the  original  dianghtsraan  of  the  Companies'  Act  of  1862,  and 

well-known  Parliamentary  counsel.  Sir  Henry  Thring  is  natm-ally  the  highest  authority 

on  the  subject." — The  Times. 

Jordan's  Joint  Stock  Companies. — A  Handy  Book  of 
Practical  Instructions  for  thr  Formation  and  Management  of  Joint 
Stock  Companies.     Sixth  Edition.     12mo.     1878.  Net,  2s.  6d. 

JUDGES'  CHAMBERS  PRACTICE —Archibald's  Forms  of 
Summionses  and  Orders,  with  Notes  for  use  at  Judges' 
Chambers  and  in  the  District  Registries.  By  W.  F.  A.  ARCHI- 
BALD, M.A.,  of  the  Iimer  Temple,  Barrister-at-Law.     Royal  12mo. 

1879.  12s.  6d. 
"  The  work  is  done  most  thoroughly  and  yet  concisely.     The  practitioner  will  find 

plain  directions  how  to  proceed  in  all  the  matters  connected  with  a  common  law 
action,  interpleader,  attachment  of  debts,  mandamus,  injvmction — indeed,  the  whole 
jurisdiction  of  the  common  law  divisions,  in  the  district  registries,  and  at  Judges' 
chambers." — Law  Times,  July  26,  1879. 

"  A  clear  and  weU-dige.sted  vade  mecum,  which  will  no  doubt  be  widely  used  by  the 
profession.'' — Latv  Magaziae,  November,  1879. 

JUDGMENTS,— Piggott. —  Vide  "Foreign  Judgments." 

"Walker's    Practice    on    Signing    Judgment   in 

the  High  Court  of  Justice.    With  Forms.    By  H.  H. 

WALKER,  Esq.,  of  the  Judgment  Deimrtment,  Exchequer  Division. 

Crown  Svo.     1879.  As.  M. 

"The  book  undoubtedly  meets  a  want,  and  furnishes  information  available  for  almost 

every  branch  of  practice." 

"  "We  think  that  solicitors  and  their  clerks  will  find  it  extremely  useful." — Lmi;  Journal. 

JUDICATURE  ACTS.— Ilbert's  Supreme  Court  of  Judi- 
cature (Officers^  Act,  1879  ;  with  the  Rules  of  Court  and 
Forms,  December,  1879,  and  April,  1880.  With  Notes.  By 
COURTENAY  P.  ILBERT,  Esq.,  Barrister-at-Law.   Royal  12mo. 

1880.  6s. 
(In  limp  leather,  9s.  Qd.) 

*^*  A  LAEGE  PAPER  EDITION  (for  marginal  notes).     Royal  Svo.  8s. 

(//( limp  leather,  12s.) 

Tlie  above  forms  a  Supjilement  to  "  Wilsoiis  Judicature  Acts." 

Lynch"s   Epitome  of  Practice  in  the  Supreme 

Court  of  Judicature  in  England.     With  References 

to  Acts,  Rules,  and  Orders.      For  the  Use  of  Students.      Fourth 

Edition.     Royal  Svo.     1878.  Net,  Is. 

Morgan. —  Vide  "Chancery." 

Stephen's  Judicature  Acts  187S,  1874,  and  1875, 

consolidated.     With  Notes  and  an  Index.     By  Sir  JAMES 

FITZJAMES  STEPHEN,  one  of  Her  Majesty's  Judges.    12mo. 

1875.  _  _4.s.  Qd. 

*^*  A II  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  hindinys. 
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JUDICATURE  fiiCT S.-Coniinutd. 

Swain's   Complete    Index    lo   ilie    lUilos  of   the 

Supreme  Court,,  April,  18RO,  nn.l  t.,th-  K..riiiH  (uniforui 

with   tho  OlHcial   I'uiluji  and  roruw).      15y  EDWARD   SWAIN. 

Imperial  8vo.     1880.  A'rt.  1,. 

"An  almost  iiidispoiisablo   lulditioii    to   tlio    recently  liwucl    rn\on."  -Suhciort' 

Jour, w I,  May  I,  1880. 

Wilson's    Supreme   Court  of  Judicature  Acts, 
Appellate    Jurisdiction     Act,    1876,    Rules    of 

Court   and    Forms.     With  otlier  Acts,  Or.l.TH,   Ruled  nn'l 

Regulationa    relatinj^'    ti)    tlio  Suprt'ine   Court   of    Jusiic..-.       With 

Practical  Notos  and  a  Copious  Index,  forniinf^  a  CoMri.BTK   (Iuide 

TO  THE  New   riiACTiCE.     Second  E.lition.     15y  ARTHUR   WIL- 

SON,    of    the    Imier  Temple,    IJarriHter-at-Law.        (/Vimiiitcd    hy 

HARRY     GRKKXWOOI),   of     Lincoln'M    Inn,   RarriuU.-r  at  I.»w, 

and  JOHN  RIDDLE,  of   the   Master  uf    the  RolU    Chambem.) 

Royal  12mo.     1878.     {/>p.  7'M.)  18*. 

{In  limp  leather  for  the  pocket,  22s.  6d.) 

*»*  A  LARQE  PAPER  EuiTlON  OK  THE  ABOVE  (for  niar)^inal  notes).  Royal  8vo. 

1878.  (In  limp  leather  or  calf,  30«.)  M.  5«. 

"As  reeards  Mr.  Wilsou's  notes,  we  can  only  say  tli.it  iliey  are  iii'l  -  t)i« 

proper  uuJerstiiivliug  of  the  new  ».vsto  n  of  i)r.ice.lure.     Thef  ireat  tli  .  ,n 

which  tbe  alteratims  are  lias;  1  «-iih  a  olca'tiC'is  and  brea  lih  of  vlnw  ..  -vsr 

been  equalled  or  even  approached  hy  any  other  commentator." — SolirUuri  JuumM. 

"Mr.  Wilson  lias  bestowid  npoii  this  edition  an  amount  of  industry  and  c*ro  uhicti 
the  Bench  and  tlie  Profession  will,  wc  are  sure,  gialc-fnlly  ackiiowlcdRC.     ...  A 

conspicuous  and  important  feature  in  this  sec  uid  edition' is  a  table  of  ■  ,      1  by 

Sir.  Biddlo,  in  which  not  only  are  cases  given  with  referoncea  to  two  or  •  '.m 

every  place  in  wuich  the  cases  are  reported. Wilsoo'ti  '  i  '.  •«, ' 

is  now  the  latest,  ami  wc  think  It  is  the  most  convenient  of  tho  work*  of  lliu  .--i.u-;  cla*«. 
The  practitioner  will  find  that  it  supplies  all  bia  wants."— i<iiff  Ttrnfi. 

JURISPRUDENCE — Phillimore's  (J.  G.)  Jurisprudence.— 
An    Inaugural  Lecture  on  Jurisprudence,  and  a  Lectire  on  Canon 
Law,  delivered  at  the  Hall  of  the  Inner  Temple,  llilnry  Term,  1S51. 
By  J.  G.  PHILLIMORE,  Esq.,  Q.C.    8vo.     1851.     Sewed.    3«.  (M. 
Piggott. —  Vide  "  Foreign  Judgments." 
JUSTINIAN,  INSTITUTES  OF.-Cumin.— HtZc  "Civil  Law." 
Greene. —  Vide  "Roman  Law." 
Mears. —  Vide  "Roman  Law." 

Ruegg's  Student's  "  Auxiliuni  "  to  the  Institutes 

of  Justinian. — Being  a  complete  synop.si.s  thereof  in  the  form 

of  Question  and  Answer.     By  ALFRED  HENRY  RUEGG,  of  the 

MidtUe  Temple,  Barrister-at-Law.     Post  8vo.     1879.  5«. 

"  The  student  will  be  greatly  assisted  in  clearing  and  arranging  hi«  knowled^  by  a 

work  of  this  kind." — Lf(w  Journal. 

JUSTICE  OF  THE  PEACE.— Burn's  Justice  of  the  Peace 
and  Parisii  Oificer.  —  Hdited  by  the  foUowin;:  UarrisUTK. 
under  the  General  Superintendence"  of  JOHN  BLO.S.^ETT 
MAULE,  Esq.,  Q.C.  The  Thirtieth  Edition.  Vol.  I.  containin;.'  titled 
"  Abatement  "  to  "  Dwellings  for  ^Vrtisans;"  by  THOS.  S.  I'RIT- 
CHARD,  Esq.,  Recorder  of  Wenlock.  Vol.  1 1.  couUinin::  titles 
"  Easter  Offering "  to  "Hundred;"  by  SAML.  B.  BRLSTOWK, 
Esq.,  Q.C,  M.P.  Vol.  III.  containing  titles  "  Indictment"  Ui  "  Pro- 
missory Notes  ;"  by  L.  W.  CAVP3,  Esq.,  Q.C.  KeconUr  of  Lincoln. 
Vol.  IV.  containing  the  whole  title  "Poor;"  by  J.  E.  DAVIS, 
Esq.,  Stipendiary  Magistrate  for  Stoke-u{K)n-Treut.  Vol  V.  con- 
tcaining  titles  "  Quo  Warranto  "  to  "Wreck;"  by  J.  U.  MAULE,  Ijtq., 
Q.C,  Recorder  of  Leeds.     Five  vols.  8vo.     1869.  7/.  7j. 
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JUSTICE  OF  THE  PEACE.-Confmued. 
Paley. —  Vide  "  Convictions." 

Stone's  Practice  for  Justices  of  the  Peace,  Justices' 
Clerks  and  Solicitors  at  Petty  and  Special  Sessions.  With  Forms. 
Ninth   Edition.     By  F.  G.  TEMPLEK,    Esq.,    Barrister-at-Law. 

(In  preparation.) 

Wigram'sThe  Justices' Note  Book.  By  W.KNOX 
WIGRAM,  Esq.,  Barrister-at-Law,  J.P.  Middlese.x.     Koyal  12mo., 

18S0.  10«-  6d- 

Tn  the  fir.st  portion,  or  'Prelimiiiary  Notes,'  the  constitution  of  courts  of  Pummary 
Jurisdiction,  together  with  the  whole  course  of  ordinary  procedure,  as  modified  by 
the  recent  Act,  are  explained  in  a  series  of  short  -hapters,  under  the  following  heads:— 
I  Justices— Jurisdiction— Divisions— Petty  and  Special  Sessions.  II.  Siimmary 
Jurisdiction  upon  Information— Preliminary  Proceedings.  III.  Summary  Jurisdic- 
tion upon  Information— the  Hearing  and  Punishment.  IV.  Indictable  Offences- 
Committal  for  Trial.  V.  Suramarv  Jurisdiction  as  regards  Indictable  Offences; 
(children  -  young  persons  -and  adults).  VI.  i^ummary  Jurisdiction  upon  Complaint. 
VII  Quarter  Sessions  and  Appeal.  VI 1 1.  Note  on  the  Summary  Jurisdiction  Act,  IS/P. 
Iii  the  second  part,  entitled  '  Notes  of  Hatters  and  Offences  alphalietically  an-anged.' 
will  be  found  an  account  of  most  subjects  which  from  time  to  time  occupy  the 
attention  of  Justices,  either  in  Petty  or  Special  Ses.sions. 

"  We  have  nothiug  but  praise  for  the  book,  wliicli  is  a  justices  royal  road  to  krowledge, 
and  ought  to  lead  them  to  a  more  accurate  acquaintance  with  their  duties  than  many  of 
them  have  hitherto  possessed. "—So?ic«ois' /ourna?. 

"  This  is  altogether  a  capital  book.  Mr.  Wigram  is  a  good  lawyer  and  a  good 
iu.stices' lawyer."— Zf'ir  Jbiii-na/.  _ 

"  We  can  thoroughly  recommend  the  volume  to  magistrates.  —Law  Times. 
LAND  TAX  — Bourdin's  Land  Tax.— An  Exposition  of  the 
Land  Tax  ;  its  Asse.ssment  and  Collection,  with  a  statement  of  the 
rights  conferred  by  the  Redemption  Acts.  By  MARK  A.  BOUR- 
DIN,  of  the  Inland  Revenue  Office,  Somerset  House  (late  Registrar 
of  Land  Tax).     Second  Edition.     Crown  8 vo.     1870.  4s. 

LANDLORD  AND  TENANT.— Woodfall's  Law  of  Landlord 
and  Tenant. — A  Practical  Treatise  on  the  Law  of  Landlord 
and  Tenant,  with  a  full  Collection  of  Precedents  and  Forms  of 
Procedure.  Eleventh  Edition.  Containing  an  Abstract  of  Leading 
Propositions,  and  Tables  of  certain  Customs  of  the  Country.  By 
J    M  LELY,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law.     Royal 

8vo.     1877.  ,.,.     .         H-  '^^'■ 

"Tie  editor  has  expended  tUborate  industry  and  ^ystematlc  ability  in  making  the 

work  .as  pprfect  aspos.-ible."— .S'o/;<-/(<»-sVoi'rnf'/.  ,        ^  ,    tt 

LAW,   GUIDE   TO.— A  Guide  to  the    Law.    for  General  Lse, 

'  ]'.v    a    Barrister.       Twenty-third    Edition.       Crown    Svo.      1880. 

^  Net,  3s.  Qd. 

LAW  LIST.— Law  List  (The).— Comprising  the  Judges  and  Officers 
of  the  different  Courts  of  Justice,  Counsel,  Special  Pleaders, 
Draftsmen,  Conveyancers,  Solicitors,  Notaries,  &c.,  in  England 
and  Wales  ;  the  Circuits,  Judges,  Treasurers,  Registrars,  and  High 
Bailiffs  of  the  County  Courts,  District  Registries  and  Registrars 
under  the  Probate  Act,  Lords  Lieutenant  of  Counties,  Recorders, 
Clerks  of  the  Peace,  Town  Clerks,  Coroners,  Colonial  Judges, 
and  Colonial  Lawyers  having  English  Agents,  Metropolitan  and 
Stipendiary  ISIagistrates,  Law  Agents,  Law  and  Public  Officers, 
Circuits  of  the  Judges  and  Counsel  attending  Circuit  and  Sessions, 
List  of  Sheriffs  and  Agents,  London  Commissioners  to  Administer 
Oaths  in  the  Supreme  Court  of  Judicature  in  England,  Conveyan- 
cers Practising  in  England  under  Certificates  obtained  in  Scotland, 
&c.,  &c.,  and  a  variety  of  other  useful  matters  so  far  as  relates  to 
Special  Pleaders,  Draftsmen,  Conveyancers,  Solicitors,  Proctors  and 
Notaries.  Compiled  by  WILLIAM  HENRY  COUSINS,  of  the 
Inland  Revenue  Office,  Somerset  House,  Registrar  of  Stamped  Cer- 
tificates, and  of  Joint  Stock  Companies.  Published  annually.  By 
Authority.    1880.  {Net  cash  ^s.)      \Qs.U. 
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LAW  REPORTS.— A  large  Stock  of    socou.I  h;ii..l   K.-i)  .rln.     Kiliiiialc* 

on  :ii>iilic:itii)ii. 
LAWYER'S  COMPANION.— ri</c  '!  Diary." 
LEADING  CASES.  — Haynes'    Student's  Leading  Cases. 

liciii;^'  .soim-  <if  tlic  l'riuci|i;il  Dccisinm  of  tliu  Cotirti  in  ( ''>i>iitituti<>iial 

Law,  Common  Law,  (,'iiiiv(.-y;iiiciii'.,'  and    Ki|uity,   I'roljiil<?,    Divorw, 

Bankruptcy,  and  Criminal  iiaw.     With  Note*  for  tiiu  ukc  of  Sttuli-nlii. 

By  JOHN  F.  HAYNKS,  LL.U.,  Author  of  "Ti.u  Practice  of  tl,.- 

Chancery  Division  of  the  Hi^'h  C.>urt  of  .luMticc,"  "The  Studunt'ii 

Statutes,"  &c.     Demy  8vo.     1878.  16*. 

"  We  consiiler  Mr   ILiynes'  hook  to  Imj  one  of  a  very  iiraii«)wortliy  cLui« ;  «nJ  wu  nwv 

say  also  that  its  editor  uiiiioars  to  1)0  a  c(inii>elcnt  iiiiiu.     Hu  ciin  exjirciot  biiiinoK  wjtii 

cloiirnoss,  precision,  ami  terseness." — Solicitor''  Journal. 

"  Will  prove  of  great  utility,  not  only  ti  Stu'lontu,  but   Priclitloncrm.     The  Noloi  arc 
clear,  pointed  and  coucisa. ''— ioic  lime*. 

'•  We  lliink  that  tliis  liook  will  8»ii|)ly  a  want        ....     the  li^ok  in  ulnRiiltrljr  well 
arranged  for  rAorcaec."  —Laic  Journal. 

Shirley's  Leading   Cases  made   Easy.    A  Silciion 

of  Leading  Ciusc.i  in  the  Common  Law.     ]iy  W.  SIIIKLKY  SHIlt- 

T>LY,  M.A.,  Ks<i.,  Larristcr-at-Law,  North-Ea^tciii  Circuit.     Demy 

Svo.     ISSO.  H«. 

"  The  selection  is  very  liu-gc,  tlioui^h  all  arc  distinctly  '  lea<UnK  c««o«,"  iuid  the  nolo. 

are  by  no  means  the  least  nierit>rious  jiart  of  the  work."     hif  Jnnniol,  Aliril  .M,  Isw'. 

•'Mr.  Shirl'sy  writes  well  and  clearly,  and  evidently  Mndcrutandii  wluit  Uo  U  wrltiliC 

about. "—Z.a«>  Timet,  X\n-i\  10,  UHO. 

LEXICON.— Fic/c  "  Dictionary." 

LIBRARIES  AND  MUSEUMS.  -Chambers'  Public  Libraries 
and  Museums  and  Literary  and  Scicntiric 
Institutions  generally,  a  Digest  of  the  Law 
relating  to.  Second  Edition.  By  (J.  E.  CHAMUEILS,  of  the 
Inner  Temple,  Barristcr-at-Law.     Imperial  Svo.     187^.  b*.  •)</. 

LICENSING.— Lely    and     Foulkes'     Licensing      Acts, 
1828,  1869,  1872,  and   1874;  Containing  the  Lawof  the 
Sale  of  Liquors  by  Retail  and  the  Manayfcment  of  Licensed  Ho\i.->eH  ; 
with  Notes  to  the  Acts,  a  Summary  of  the  Law,  and  an   ApjH;ndix 
of  Forms.     Second  Edition.      By   J.    M.    LELY   and   W.  I).    I. 
FOULKES,  Esqrs.,  Barristers-at- Law.     Royal  12mo.     1S74.        ^i. 
"  The  notes  are  sensible  and  to  the  point,  and  give  evidenco  both  of  care  and  kn  .«- 
ledge  of  the  suhiact."— Solicitors'  Journal. 
LIENS — Cavanagh.— n(/t  "Money  Securities." 
LIFE  ASSURANCE.— Scratchleys  Decisions  in  Life  As- 
surance  Law,  collated  alphabetically  accordin;,'  to  the  p<iint 
involved  ;    with  the  Statutes.      Revised  Edition.      By  ARTHUR 
SCFtATCHLEY,  M.A.,  Barrister-.at-Law.     Demy  Svo.     1878.     .1/. 
LOCKE  KiNG'5   ACTS.-Cavanagh.—  r«/c  "Money  Securitie*."^ 
LORD   MAYOR'S  COURT   PRACTICE. -Candy.- »'i</«  "Mayor* 

LUNACY.— Elmer's    Practice   in   Liinacy.— The  Practice  in 


SLxth   Edition.      By   JOSEPH 
Masters  in  Lunacy.     Svo.     1877. 
MAGISTERIAL  LAW. —  Burn. —  Vide  "Justice  of  the  IVacc." 
Leeming  and  Cross.— Ft*/*"  Quai-ter  Scswons." 
Pritchard. —  F/'ic  "  Quarter  Sessions." 
Stone.—  Vide  "  Petty  Sessions." 
"Wig  ram. —  Vide  "Justice  of  the  Peace. 
*  *  All  standard  Law  Works  arc  kept  in  Stock;  in  law  calf  and  other  bindinyi. 
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MANDAMUS.  — Tapping  on  Mandamus,  — The  Law  and 
Practice  of  the  High  Prerogative  Writ  of  Mandamus  as  it  obtains 
both  in  England  and  Ireland.     Royal  Svo.     1848.  Net,  II.  Is. 

MARITI  ME  COLLISION. -Lowndes.— Marsden.—  r/c/e  "Col- 
lision." 
MAYOR'S  COURT  PRACTICE.  — Candy's  Mayor's  Court 
Practice.— The  Jiuisdiction,  Proce.ss, Practice,  and  Mode  of  Plead- 
ing in  Ordinary  Actions  in  the  Mayor's  Court,  London  (commonly  called 
the  "Lord  Mayor's  Court").  Founded  on  Brandon.  By  GEORGE 
CANDY,  Esq.,  Barrister-at-Law.     Demy  8vo.     1879.  14s. 

"The  'ordinary'  ])raetice  of   the  Court  is  dealt  with  in  its  natural  order,   and    is 
Bitnply  and  clearly  stated." — Lair  Journal. 
MERCANTILE  LAW.— Boyd.— FuZc  "Shipping." 
Russell. —  Vide  "Agency." 

Smith's  Compendium  of  Mercantile  La"w. — Ninth 

Edition.     By  G.  M.  DOWDESWELL,  of  the  Inner  Temple,  Esq., 

one  of  Her  Majesty's  Counsel.     Royal  Svo.     1877.  \L  ISs. 

"We  cau  safely  say  that,  to  the  practising  Solicitor,  few  books  will  be  found  more 

useful  than  the  ninth  edition  of  '  Smith's  Mercantile  Law.'"— Z.ajo  Magazine. 

Tudor's  Selection  of  Leading  Cases  on  Mercan- 
tile and  Maritime  Law.— With  Notes.  By  O.  D.  TUDOR, 
Esq.,  Barrister-at-Law.   Second  Edition.   Royal   Svo.  1S68.    IL  18s. 

METROPOLIS  BUILDING  ACTS.-Woolrych's  Metropolis 
Building  Acts,  with  Xotes,  Explanatory  of  the  Sections  and 
of  the  Architectural  Terms  contained  therein.  Second  Edition.  By 
NOEL  H.  PATERSON,  M.A.,  Esq.,  Barrister-at-Law.  12mo. 
1877.  8s.  U. 

MINES.— Rogers'  Law^  relating  to  Mines,  Minerals, 
and  Quarries  in  Great  Britain  and  Ireland; 
with  a  Summary  of  the  Laws  of  Foreign  States  and  Practical 
Directions  for  obtaining  Government  Grants  to  work  Foreign  Mines. 
Second  Edition  Enlarged.  By  ARUNDEL  ROGERS,  Esq., 
Judge  of  County  Courts.     Svo.     1876.  \l.  lis.  M. 

"  The  volume  will  prove  invaluable  as  a  work  of  legal  reference." — The  Mining  Jovrnal. 

MONEY  SECURITIES.— Cavanagh's  La^A^  of  Money" Secu- 
rities.— In  Three  Books.  I.  Personal  Securities.  II.  Securities 
on  Property.  III.  Miscellaneous;  with  an  Appendix  containing  the 
Crossed  Cheques  Act,  1876,  The  Factors  Acts,  1823  to  1877.  Locke 
King's,  and  its  Amending  Acts,  and  the  Bills  of  Sale  Act,  1878.  By 
CHRISTOPHER  CAVANAGH,B.A.,LL.B.  (Lond.),  of  the  Middle 
Temple,  Esq.,  Barrister-at-Law.  In  1  vol.  Demy  Svo.  1879.  21s. 
"An  admirable  synopsis  of  the  whole  law  and  practice  wdth  regard  to  securities 

of  every  sort Wc  desire  to  accord  it  all  praise  for  its  completeness 

and  general  accuracy  ;  we  can  honestly  say  there  is  not  a  slovenly  sentence  from 
beginning  to  end  of  it,  or  a  single  case  omitted  which  has  any  material  bearing  on 
the  subject."— .Sf^^i'rda.v  Reriev,  May  22Dd,  ISSO. 

"We  know  of  uo  work  which  embraces  so  much  that  is  of  every-day  importance,  nor 
do  we  know  of  any  author  who  shows  more  faniiliarity  with  his  subject.  The  book  is 
one  which  we  shall  certainly  keep  near  at  hai.d,  and  we  believe  that  it  will  prove  a 
decided  acquisition  to  tne  practitioner."— 2-om;  Times. 

"The  author  has  the  gift  of  a  pleasant  style;  there  are  abundant  and  con-ect 
references  to  decisions  of  a  recent  date.  An  appendix,  in  which  is  embodied  the 
full  text  of  several  important  statutes,  adds  to  the  utility  of  the  work  as  a  book  of 
reference ;  and  thei-e  is  a  good  index." — Solicitors'  Journal. 

MORTGAGE.— Coote's  Treatise  on  the  La^^^  of  Mort- 
gage.—Fourth  Edition.  Thoroughly  revised.  By  WILLIAINI 
WYLLYS  MACKESON,  Escj.,  one  of  Her  Majesty's  Coun.sel. 

{In  the 2'jrcss.) 

MORTMAIN.— Rawlinson's  Notes  on  the  Mortmain 
Acts  ;  shewing  their  operation  on  Gifts,  Devises  and  Bequests  for 
Charitable  Uses.  By  JAMES  RAWLINSON,  Solicitor.  Demy  Svo, 
1877.    Interleaved.  Net,  2s.  6d. 

*  *  All  standard  Law  Works  are  l-ept  in  Stocl,  in  law  calf  and  other  lindinr/s. 
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NAVY.— Thring's  Criiniiial   Uaw  of  tlio  Nnvy,  with  an 

Introiluctory  (!h;ii>tL-r  <iii  tlio  K:irly  Statu  aii-l  |)iHi'i|>liii<-  "f  tin-  Niivy, 
the  Rules  of  Mviileiiee,  and  an  Appemlix  •oiiiiuiiiinn  tho  Naviil 
Discipline  Act  aii<l  Pnuitical  Fnriim.  Sccdnil  Ivlition.  Jjy 
THEODORH  TlIllIXO,  of  the  Middle  Tomi>le,  BarriHter-at-Liiw, 
late  C!oinniissioner  of  liankniptcy  at  Liverpool,  and  (I.  K.<JIFF()U1), 
Assistant- i'ayniaster,  Royal  Navy.     I'imo.     1877.  I'lM.Od. 

"Ill  the  new  ciUtiou,  tlio  pnicoJuro,  imvul  I'OKiil.ilions,  forim,  and  all  riiaitorii  con- 
nected with  the  practicil  udmiuUtratiou  ol  tlie  law  liiivo  b.fn  clavtillu  I  airi  arranKnl  by 
Mr.  Gifford,  so  thai;  the  work  is  in  every  w.iy  iiHufiil,  ooiiiplote,  aiiJ  ii|)  to  lUlo." — yar-at 
anil  .Wlil'inj  Oazctti'. 

NEGLIGENCE — Smith's     Treatise     on     the     Law    of 

Negligence.      By   n()K.\(;K   SMITH,   ll.A.,   of  the   Inner 

Temple,  Esci.,  Barrister-at-Law,  Author  of  '' Tlie  Law  of  I..nndlor<I 

and  Tenant,"  Editor  of  "  lloscoe's  Criminal  Evidence."     Demy  .Svo. 

ISSO.  10^.  iM(. 

NISI  PRIUS.— Roscoe's  Digest  of  the  Law  of  Evidence 

on  the  Trial  of  Actions  at  Nisi  Prius.— Fourteenth 

Edition.     I'v  doHX   DAY,  one   of    Hi-r  Majcsty'K  l'oun»el,  and 

MAURIClf  row  ELL,  Barrister-at-Law.     Royalr2mo.    187l>.  2/. 

(Bound   in  one  thick  volume  calf  or  circuit,  5s.,  or  in  two  convenient  voU. 

calf  or  circuit,  Os.  net,  extra.) 

"The  task  of  adaptiu'.;  the  old  text  to  the  new  procedure  wns  one  rcqnirliig  much 

patient  labom,  careful  a<'curacy,  and  conciseness,  as  well  a«  iliicrition  in  ili"  oinlMinti  o( 

matter  obsoluto  or  unnecessary.     An  examin<ttii<n  of  tlio  bulky  vnliiine  before  un  afTird* 

good  evidence  of  the  possession  of  these  qualities  by  tho  prog"iit  cditorx,  unA  wo  feci  nira 

that  the  popularity  of  the  work  will  continue  unabated  under  their  cjDitciuntiuus  care."— 

Law  Maciazine. 

Sel^A^yn's  Abridgment  of  the  Law  of  Nisi 
Prius.— Thirteenth  Edition.  I'.y  D.WID  KEANK,  l^C., 
Recorder  of  15edford,  and  CHARI>ES  T.  SillTlI,  M.A.,  one  of  tho 
Judges  of  the  Supreme  Court  of  the  Cape  of  Good  Hope.  2  voU. 
Royal  8 vo.     1869.     (Published  at  21.  \tjs.)  Net,  11. 

NOTANOA.— Firfe  "Digests." 

NOTARY.— Brooke's  Treatise  on  the  Office  and  Prac 

tice  of  a  Notary  of  Erigland.— With  a  full  collection  of 

Precedents.     Fourth   Edition.     By   LEONi:  LEVI,  Eati,  F.S.A., 

of  Lincoln's  Inn,  Barrister-at-Law.     8vo.     1876.  1/.  it. 

NUISANCES.— FitzGerald.—  ri</c  "  BubUc  Health." 

OATHS.— Braithwaite's  Oaths  in  the  Supreme  Court 

of  Judicature. — A  Manual  for  the  use  of  Commi.x.sioners  to 

Administer  Oaths  in  the  Supreme  Court  of  Judicature  in  En^dand. 

Part  I.  containing  practical  information  respecting  their  Ajipoint- 

ment,  Designation,  Jurisdiction,  and  Powers  ;  Part  II.  c"nipri.-<ing  a 

collection  of  officially  recognised  Forms  of  Jurats  and  <  )ath.s,  with 

Explanatory  Observations.     By  T.  W.  BRAITHWAITE,  of  the 

Record  and  Writ  Clerks'  Office.     Fcap.  Svo.     1876.  4$.  6d. 

"  The  work  will,  we  doubt  not,  become   tho  recognised  guide  of  commlsilontri  to 

adininister  oaths." — Solicilon'  Journal. 

PART  IT  ION. -Foster.— rWe  "  Real  Est.ate." 

PARTNERSHIP.— Pollock's  Digest  of  the  Law  of  Part- 
nership. By  FREDERICK  POLLOCK,  of  Lincoln's  Inn, 
Esq.,  Barrister-at-Law.  Author  of  "  Principles  of  Contract  at  Law 
and  in  Equity."     Demy  Svo.     1S77.  8^.  6<f. 

*^*  The  object  of  this  work  is  to  give  tho  substance  of  the  Law 
of  Partnership  (cxcludiug  Companie.'*)  in  a  concise  and  defiQite  form, 
"Of  the  execution  of  the  work,  we  can  sjifak  in  terms  of  tho  hi<he«t  prw»e.     The 
language  is  simple,  concise,  and  clear;  and  the  neueral  propositions ni«yb«»reon)p»ri»on 
with  those  of  Sir  James  Stephen. "—iauj  J/cr/criiK.  .     ,     ,   ,         , 

"  Mr.  Pollock's  work  appears  eminently  s:itiKlactory  .  .  .  the  l>ook  U  pr«l*«wonb]r 
in  design,  scholarly  .ind  complete  iu  e.^ecution.-—.'yj/u;-if(iy/J/Ti''...  ^ 

"A  tew  more  books  written  as  carelullv  as  the  '  l)ii:e.'<l  or  the  iJiw  of  r<irtncr»Iiip.  win, 
perhaps,  remove  some  drawbacks,  and  rirnder  Kugli.^h  law  a  plcH.»4Utcr  and  taaior  iubjpet 
to  study'than  it  is  at  pre,sor.t."— 77k  Kxamimr.  _  ,      •       i-   j- 

**  All  standard  Law  Works  arekej>t  in  Stock,tn  law  calf  and  other  btnd\ttg$. 
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PATENTS.— Hindmarch's  Treatise  on  the  Law  rela- 
ting to  Patents.— 8vo.  1846.  H.  Is. 
Johnson's  Patentees' Manual ;  being  a  Treatise 
on  the  Law  and  Practice  of  Letters  Patent, 
especially  intended  for  the  use  of  Patentees 
and  Inventors.— By  JAMES  JOHNSON,  Banister  at  Law. 
and  J.  H.  JOHNSON,  Solicitor  and  Patent  Agent.  Fourth  Edition. 
Thoroughly  revised  and  much  enlarged.  Demy  8vo.  1879.  10s.  M. 
"  A  very  excellent  manual.''  -  Lair  Times,  February  S.  1879. 

"  The  aiitbors  have  not  only  ;i  kiiiwlcdgeof  the  Law,  but  of  the  working  of  the  law.  Be- 
sides the  table  "f  cases  there  is  accpinus.iidex  tosubjectp..' — Low  Journal,  March  1,  1879. 

Thompson's  Handbook  of  Patent  La^A^  of  all 
Countries.— Third  Edition,  revised.  By  WM.  P.  THOMPSON, 
C.E.,  Head  of  the  International  Patent  Office,  Liverpool.  12mo. 
1878.  Net  2s.  Gd. 

PERSONAL  PROPERTY.— Smith.— Fu/e  "  Real  Property." 

PETITIONS.— Palmer. —  Vide  "  Conveyancing." 
Rogers. ^ — Vide  "  Elections." 

PETTY  SESSIONS.— Stone's  Practice  for  Justices  of 
the  Peace,  Justices'  Clerks  and  Solicitors  at  Petty  and  Special 
Sessions,  in  Summary  Matters  and  Indictable  Offences,  \\-ith  a  List 
of  Summary  Convictions  and  of  ISIatters  not  Criminal.  With  Forms. 
Ninth  Edition.  By  F.  (i.  TE:MPLER,  of  the  Inner  Temple,  Es(|., 
Bariister-at-Law,  Editor  of  "The  Summary  Jurisdiction  Act, 
1S79."  (In  2)reparu(i'jii.) 

POOR  LAW.— Davis' Treatise  on  the  Poor  Laws.— Being 
Vol.  IV.  of  Burns' Justice  of  the  Peace.  8vo.  1869.  1/.  lis.  6t/. 

POWERS. —  Farwell     on     Powers.— A    Concise    Treatise    on 

Powers.     By  GEORGE  FARWELL,  B.A.,  of  Lincoln's  Inn,  Esq., 

Barrister-at-Law.     8vo.     1874.  1/.  Is. 

"  We  recommend  Mr.  Farwell's  book  as  containing  within  a  small  compass  what  would 

otherwise  have  to  be  sought  out  in  the  pages  of  hundreds  of  confusing  reports." — The  Lav. 

PRECEDENTS. —  Vide  "Conveyancing." 

PRINCIPAL  AND  AGENT.— Petgrave's  Principal  and 
Agent. — A  Manual  of  the  Law  of  Principal  and  Agent.  By 
E.  C.  PETGRAVE,  Solicitor.     12mo.     1857.  7s.  6rf. 

Petgrave's  Code  of  the  Law  of  Principal  and 
Agent,  with  a  Preface.  By  E.  C.  PETGRAVE,  Solicitor. 
Demy  12mo.     1876.  Ae<,  sewed,  Is. 

PRIVY  COUNCIL.  —  Finlason's  History,  Constitution, 
and  Character  of  the  Judicial  Comniittee  of 
the  Privy  Council,  considered  as  a  Judicial  Tribunal, 
especially  in  Ecclesiastical  Cases,  wiih  special  reference  to  the  right 
and  duty  of  its  members  to  declare  their  opinions.  By  W.  F. 
FINLASON,  Barrister-at-Law.     Eemy  8vo.     1878.  4s.  6f/, 

Lattey's  Handy  Book  on  the  Practice  and  Pro- 
cedure before  the  Privy  Council.— By  ROBERT 
THOMAS  LATTEY,  Attorney  of  the  Court  of  Queen's  Bench, 
and  of  the  High  Court  of  Bengal.     12mo.     1869.  6s. 

PROBATE. — Browne's  Probate  Practice:  a  Treatise  on  the 
Principles  and  Practice  of  the  Court  of  Probate,  in  Contentious  and 
Non-Contentious  Business,  with  the  Statutes,  Rules,  Fees,  and 
Forms  relating  thereto.  By  GEORGE  BROWNE,  Esq.,  Barrister- 
at-Law,  Recorder  of  Ludlow.  8vo.  1873.  \l.  l.s. 
"  A  cursory  glance  through  Mr.  Browne's  work  shows  that  it  has  been  compiled  with 

mote  than  ordinary  care  and  intelligence.     We  should  consult  it  with  every  confidence." 

—Law  Times. 

Haynes. —  Vide  "  Leading  Cases." 

**  All  standard  Law  Works  are  lept  in  Stock,  in  law  calf  and  other  hindinrjs. 
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PUBLIC  HEALTH.-Chambers'   Digest  of  the   Law  r. 

ment^  WH^'fi.'V'^  Health  ^and  Lock,  GoVe^n: 
ment.— With    Notes    <.f    1073    ka.lin-    fiwes       Vari«,,«  . 7.       . 

Index.     Seventh  Edition,  enlar.^ed  and  rcvined.  x  ith  Sin-iKMEvr 

8vo     "8%-T'  ^°'''  ^'^ nment  Board  By-Law's  in  full,     {l^ 

*,*  The  Supplement  may  bo  ha<l  separately,  price  9$.  '  "*' 

FitzGerald's   Public    Health    and    Rivers    Pol 

ut.on    PreventiDn    Acts.-The  Law  rdaUnHo  Pu?Ji; 

icr  187rw-  f'T  ^'r'7.'""^"^J  ,r  '-■""t-i"«J  in  the  PuMio  Heal  h 
Act  1870,  with  Introduction  and  xVotes,  showing  all  the  alteratio„H  in 
theExist.ngLaw,withreferenceto  the  Cases,  &c  ;  to«etherwithaSu  " 
plement  containing  "The  Hi  vers  Pollution  Prevention  Act.  1876  •' 
With  Explanatory  Introduction,  Notes,  Cases,  and  Index.  By 
?870^  I'^ITZGERALD,  Esq,  Barrister-at-Law.     li.,yi    sS 

,^1-1  °°ff'''"*  ^"'^  well-executed  aualytlcal  index  completes  the  work  which  wa'cAn 
*,?.^i?H^  recommcMd  to  the  ofllcers  and  members  o^  sanitary  authorities  Ld^^ 
lut^rested  iM  the  subject  matter  of  the  new  Act.'--Lau,  MagazvJandlUrZ    '  ' 

«r„  .  /k  Pv."'?'^  '^"'"''^  lorward  with  a  special  quaUacaiion  for  the  J.slT'for  h«  .» 
employed  by  the  r,„vemment  in  the  preparatiin  of  the  Act  of   1875    and  »;  ho  h.mlVf 

I  Zi;>,  '^^"f  f""'*'  ^°'  """"  ^'""^  l''""*'-  "l^^o'ed  attention  to  the  law  ?claii"e  to  S/ 
health  and  Iwal  fiovcrnmcnt. "—iau!  Journal.  rtnning  lo  public 

PUBLIC  MEETINGS.-Chambers'  Handbook  for  Public 
Meetings,  including  Hints  as  to  the  Summoning  and  ManaL-e 
ment  of  them  ;  and  as  to  the  Duties  of  Chairmen,  Clorks,  Secretarit/ 
and  other  Officials;  Rules  of  Debate,  &c.,  to  which  is  adde.l  a  DJL'est 
of  Reported  Cases.  By  GEORGE  F.  CHAMBERS  Esn  Bar 
rister-at-Law.     12mo.     1878.  ycl'lsQd 

QUARTER  SESSIONS.-Leeming  &  Cross's  General  and 
Quarter  Sessions  of  the  Peace.- Their  Juri.dfc^on 

horItto' t"t?wtVv"  ^'';'™'°''!  '"'^"^'•*-  «^'^«"'l  Edition.  ]'.; 
HORATIO  LLOYD,  Esq.,  Recorder  of  Che>ter,  Judge  of  County 

Sulr^j/J^^.r^^P"^^"*^''^'™^"  °^  ^"^'■te'-  Sessions,  and  H  Y 
^^Y  '  °*^  ^^^  ^""®''  Temple,  Esq.,  Barrister-at-Law.     8vo' 

1/  1  ' 

"  The  present  editors  appear  to  have  taken  the  utmost  pains  to  make  the  volume  'com 

plete,  aud,  from  our  exanuunKou  of  it,  we  can  thoroughly  recommend  it  to  Jl  lT„r^t^; 

in  the  practice  of  quarter  sessions.'— iato  Timu  intorctcd 

Pritchard's  Quarter  Sessions.-The  Jurisdiction,  Pmc- 

tice  and  Procedure  of  the  Quarter  Sessions  in  Criminal  Ciril  ai,(l 
Appellate  Matters.  By  THOS.  SIRRELL  PRITCHARD  of  the 
Inner  Temple,  Esq.,  Barrister-at-Law,  Recorder  of  Weulock '  8vo 
1875.  nj   .^  ■ 

''  We  can  confidently  say  that  it  is  written  throughout  with  clearness  and  intelir.M.J,." 

and  tnat  both  in  legislation   and  in  case  law  it  is  carefully  brought  down  lo  the  ...  .." 

recent  date.  —Solicitors'  Journal. 

RAILWAYS.— Browne  and  Theobald's  Law  of  RaiN 
ways.  By  J.  H.  BALFOUR  BROWNE,  of  the  Mi.I.lle  Tempi,-, 
Registrar  of  the  Railway  Commissioners,  and  H.  S.  THK(»1{.\Ld' 
of  the  Inner  Temple,  Es.jrs.,  Barristers-at-Law.  (//.  /-)Y;xir../i<u..) 
Lely's  Railway  and  Canal  Traffic  Act,  1873.— 
And  other  Railway  and  Canal  Statutes ;  with  the  General  Order* 
Forms,  and  Table  of  Fees.  By  J.  M.  LELY.Es-i.  Post  Svo.  1878.    8«! 

*,*  All  standard  Law  Works  are  kfpt  in  Stock,  in  law  calf  and  other  tinrfiny.-. 
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RATES    AND    RATING.— Castle's  Practical   Treatise  on 

the  Law  of  Rating.    By  EDWARD  JAMES  CASTLE,  of 

the  Inner  Temple,  Barrister-at-Law.     Demy  8vo.     1879.         V.  Is. 

"Mr.  C;istle's  book  is  a  conect,  exhaustive,  clear  and  concise  \new  of  the  law.  — 

'^"'•Thebook  is  a  useful  assistant  in  a  perplexed  branch  of  Law."— ia?c  Journal. 

Chamber's  Law  relating  to  Rates  and  Rating  ; 

with  especial  reference  to  the  Powers  and  Duties  of  Eate-levying 

Local  Authorities,  and  their  Officers.     Being  the  Statutes  in  full 

and  brief  Notes   of   550  Cases.    ^By  G.  F.  CHAMBERS,  Esq.. 

Barrister-at-Law.     Imp.  Svo.     1878.  12s. 

RP4I    E<^TATE  —Foster's    Law    of    Joint    0^w'nership 

and  Partition  of  Real  Estate.    By  EDWARD  JOHN 

FOSTER    M.A.,  late  of   Lincoln's   Inn,  Barrister-at-Law.      8vo. 

■jQ-g  '  lOs.  Qd. 

"Mr  Foster  may  be  congratulated  on  having  produced  a  very  satisfactoi-y  vade 

mecumon  the  Law  of  Joint  Ownership  and   Partition.     He  has  taken  considerable 

minfto  make  his  treatise  practically  useful,  and  has  combined  withm  the  fifteen 

chapters  into  which  the  book  is  div-ided,  bre^•ity  of  statement  with  completeness  of 

treatment.  "—Law  Magazine. 

REAL  PROPERTY.—  Greenv/ood's  Recent  Real  Pro- 
perty Statutes.  Comprising  those  passed  during  the  years 
1874-1877  inclusive.  Consolidated  with  the  Earlier  Statutes  thereby 
Amended  With  Copious  Notes,  and  a  Supplement  containing  the 
Orders  under  the  Settled  Estates  Act,  1878.  By  HARRY 
GREENWOOD,  M.A.,  Esq.,  Barrister-at-Law.  8vo.  1878.  10s. 
"  To  students  particularly  this  coUection,  with  the  careful  notes  and  references  to 
nrevious  leaislation,  will  be  of  considerable  value."— £aw  Tim^s.  ,^      ,  , 

^  "The  author  has  added  notes  which,  especially  on  the  \  endor_  and  Purchaser  Ac  , 
and  the  Settled  Estates  Act,  are  Ukely  to  be  useful  to  the  practitioner    .     .  so  far 

oJwe  have  tested  them,  the  statements  appear  to  be  general  y  accurate  and  careful, 
^,d  the  work  will  be  found  exceedingly  handy  for  reference.'  -  kohcitors  Journal. 

"  Mr  Greenwood's  book  gives  such  of  the  provisions  of  the  amended  statutes  as  are 
ftill  in  force,  as  well  as  the  provisions  of  the  new  statutes,  m  order  to  show  more  clearly 
the  effect  of  "the  recent  legislation."— Zfuc  Journal. 

Leake's  Elementary  Digest  of  the  Law  of  Pro- 
perty in  Land. — Containing  :  Introduction.  Part  I.  The 
Sources  of  the  Law.— Part  II.  Estates  in  Land.  By  STEPHEN 
MARTIN  LEAICE,  Barrister-at-Law.    Svo.     1874.  \l.  2s. 

*,«  The  above  forms  a  complete  Introduction  to  the  Study  of  the  Law  of  Real  Property. 
Shearwood's  Real  Property.— A  Concise  Abridgment 
of  the  Law  of  Real  Property  and  an  Introduction  to  Conveyancing. 
Desif^ned  to  facilitate  the  subject  for  Students  preparing  for 
Examination.  By  JOSEPH  A.  SHEARWOOD,  of  Lincobi's  Inn, 
Esq.,  Barrister-at-Law.     Demy  8vo.     1878.  Qs.M. 

"The  Dfesent  law  is  expounded  paragraphically,  so  that  it  could  be  actually  Uanucl 
Mitbout  understanding  the  origin  from  which  it  has  sprung,  or  the  principles  on  which  it 
is  based."— iaw  Journal. 

Shelford's  Real  Property  Statutes. — Eighth  Edition. 
Bv  T.  H.  CARSON,  Esq.,  Barrister-at-Law.    Svo.     1874.     1^.  10s. 

Smith's  Real  and  Personal  Property.— A  Com- 
pendium of  the  Law  of  Real  and  Personal  Property,  pnmarily 
connected  with  Conveyancing.  Designed  as  a  second  book  for 
Students  and  as  a  digest  of  the  most  useful  learning  for  Practi- 
tioners. By  JOSIAH  W.  SMITH,  B.C.L.,  Q.C.  Fifth  Edition. 
2  vols.     Demy  Svo.      1877.  2?.  2s. 

"  He  has  given  to  the  student  a  book  which  he  may  read  over  and  over  again  with  profit 

^''''^T'iie^ork  before'^us  vi'm,'  we  think,  be  found  of  very  great  service  to  the  practitioner." 

—Solicilor^  Journal. 
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REGISTRATION.— Browne's(G.Lathom)Parlinmentrrv 
and  Municipal  Registration  Act,  1878  (41  &  /» 
Vict.    cap.    •2(>);    uitii    ;iii    liitrcdiicti..,,,    Not.-.,    and    A.l<liti„im'l 
1  ...ms.     By  (}.  L ATHO.M  I'AU ) WN K,  of  the  Mi.Mk-  'IVmi.lc  1-U., 
Barnstei--at-Law.     12mn.     1878.  L  rJj' 

Rogers —  VUlc  "  EkctionH."  " 

REGISTRATION  CASES.-Hopwood  and  Coltman's 
RegislraiionCases.-Vol.  1.(1808-1872).  AV<,2/.18*.  Call 
\ol.  IE.  (1873-1S7.S).     iVW,  -J/.  U».<.  Calf. 

RIVERS  POLLUTION  PREVENTION.-FitzGerald's  Rivers 
Pollution    Prevention  Act,  1875.-\Vith  Explanatory 

ROMAN   LAW.— Cur-nn-i.—  /7(^- "Civil" 

Greene's  Outlines  of  Roman  Law.-Con«li.ting  chiefly 
ot  an  ^Vualy.sis  and  Summary  ..f  tlu!  In.stitutc-a.  For  the  iwe  ..f 
Students.  ByT.  WIIITCO.MIU.:  GREENE,  B.C.L.,  of  Li„rin'! 
Inn,  Barnster-at-Law.  Third  Edition.  FoolHcap  8vo.  187.''.  7>  d,/ 
Mears'  Student's  Ortolan.-An  An.ilysiH  „f  M'ortuhu.'s 
institutes  of  Justinian,  imhidin-  th-  Hist.,rv  and 
Crenerahzation   of  Human   Law.      V.y  T.    LA.MI'.KJi'I'    MF  VK.S 

D^"^"' J:;^--'-*'     ■^""''•'    ""^    *•'*'     ^""«^''    T^"'l-1'--.     I'.arrist.T-at-Law' 

yuohshcdby  permission  of  the  late M.  Ortolan.  BcstSvo.  1870    12*  C^ 

Ruegg.— I '/(/c  "Justinian."  ' 

SAUNDERS'  REPORTS.-Williams'  (Sir   E.  V.)  Notes  to 

Saunders'  Reports.— By  the  late  Serjiant  WILLI \M.s 

Continued  to  the  present  time  by  the  Kii,dit  Hon.  Sir  EDWAUlJ 

VAUGHAN  WILLIA.AIS.     2  vols.     Koyal  8vo.     1871.      21    loV 

SETTLED  ESTATES.-Middleton's  Settled   Estates   Act 

1877,  and  the  Settled  Estates  Act  Orders,  1878* 

with    Introduction,   Notes   and    Forms,    and    Summary    ..f    i'rictic' 

Second  Edition.     By  JAIMES  W.  MIDDLETUX,  B.A.,  of  Lincoln's 

Inn,  Barrister-at-Law.     12mo.     1879.  4,  (^i 

"A  complete  work  as  a  practical  edition  of  the  Settled  Estates  Act,  IS77,  and  will  bo' 

foundexccedmgly  useful  to  legal  practitiouer8."—Z,awy'Ji(™n/  <•  wm  oo 

II The  book  is  a  well-timed  and  useful  manual  of  the  Act."-  Solicitor^  Journal 
_     Ihe  book  is  excellently  arranged,  particularly  in  the  summary  of  practtce."-&i/i.n/ay 

SHERIFF   LAW — Churchill's     Law   of  the   Office  and 

Duties  of  the   Sheriff,  with  the  Writs  an<l  Forms  relating' 

to  the  Office.     By  CAMEKOX  CHUKCHI  LL,  B.A.,  of  the  funtr 

Temple,  Barrister-at-Law,  assisted  by  A.  CAU.MIt'H.VEL  BUUCE, 

_  B.  A.,  of  Lincoln's  Inn,  Barrister-at-Law.     Demy  Svo.     1871*.      18^' 

"This  is  a  work  upon  a  subject  of  largo  practical  importance,  uud  soems  to  tiive  Ixvii' 

compiled  with  exceptional  care There  is  aii  appendix  of  form*  which  will  l.o 

found  useful."— Z'fio  Tioics. 

'' Under-SherifJs,  and  lawyers  generally,  will  find  tliis  a  useful  book  to  have  by  ihoTji 
both  fur  perusal  and  relerence." — Law  Magazine.  '  ' 

SHIPPING,  and  vide  "  Admiralty." 

Boyd's  Merchant  Shipping  Laws;  being  a  ConsolMa. 
tion  of  all  the  Merchant  Shipping  and  I'assengi-r  Acts  from  1854  to 
1876,  inclusive  ;  wth  Notes  of  all  the  le.-idini,'  Kngli.sh  an<l  Auu-rican 
Cases  on  the  subjects  affected  by  Legislation,  and  an  AptK.-ii(lix 
containing  the  New  Ilulcs  issued  in  October,  1870  ;  forming  a  com- 
plete  Treatise  on  Maritime  Law.  By  A.  C.  BOYD,  LLH.,  of  the 
Inner  Temple,  Esq.,  Barrister-at-Law,  and  ^lidJaud  Circuit.     Sro. 

"  We  can  recommend  the  work  as  a  very  usefal  compondium  of  ■blpplnr  Liw."— Aaw 
Times. 

SIGNING  JUDGMENTS.— Walker.- )7./c  "  JudgmeuU" 
*,*  AU  standard  Law  Works  arc  kept  in  Stock;  in  law  calf  and  other  binding$. 
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SOLICITORS.— Cordery's    Law  relating  to  Solicitors 
of  the  Supreine  Court  of  Judicature.— With  an 

Appendix  of  Statutes  and  Rules.  By  A.  CORDERY,  of  the  Inner 
Temple,  Esq.,  Barrister-at-Law.     Demy  8vo.     1878.  14s. 

"Mr.  Cordery  writes  tersley  and  clearly,  and  displays  iu  general  great  industry  and 
re  in  the  coWeciiou  of  c.a.<iis.'— Solicitors' Journal. 

"The  chapters  on  liability  of  solicitors  and  on  lien  may  be  selected  as  two  of  the  best 
iuXhehook,"— Law  Jouriia I. 
SOLICITORS'  GUIDES.— Fi(?e  "Examination  Guides.' 

STAMP  LAWS Tilsley's      Treatise     on     the      Stamp 

La"WS. — Being  an  Analytical  Digest  of  all  the  Statutes  and 
Cases  relating. to  Stamp  Duties,  with  practical  remarks  thereon. 
Third  Edition.  With  Tables  of  all  the  Stamp  Duties  payable  in 
the  United  Kingdom  after  the  1st  January,  1871,  and  of  Former 
Duties,  &c.,  &c.  By  E.  H.  TILSLEY,  of  the  Inland  Revenue 
Office.    Svo.   1871.  18s. 

STATUTES,  and  rirfc  "  Acts  of  Parliament." 

Biddle's  Table  of  Statutes. — A  Table  of  References  to 
imrepealed  Public  General  Acts,  arranged  in  the  Alphabetical  Order 
of  their  Short  or  Popular  Titles.  Second  Edition,  including  Refer- 
ences to  all  the  Acts  in  Chitty's  Collection  of  Statutes.  Royal  Svo. 
1870.     {Published  at  9s.  6d.)  -Ve«,  2s.  6d. 

Chitty's  Collection  of  Statutes.— A  Collection  of  Statutes 
of  Practical  Utility  ;  with  Notes  thereon.  The  Third  Edition,  con- 
taining all  the  Statutes  of  Practical  Utility  in  the  Civil  and  Criminal 
Administration  of  Justice  tothe  Present  Time.  By  W.  N.WELSBY 
and  EDWARD  BEAVAN,  Esqrs.,  Bamsters-at-Law.  In  4  very 
thick  vols.     Royal  Svo.     1865.     (PuUished  at  12?.  12s.) 

Reduced  to,  net,  6/.  6s. 
Supplements  to  the  above.  By  HORATIO  LLOYD,  Esq., 
Judge  of  County  Courts,  and  Deputy -Chairman  of  Quarter  Sessions 
for  Cheshire.  Royal  8vo.  Part  I.,  comprising  the  Statutes  for 
1873  7s.  &d.  Part  IL,  1874,  6s.  Part  III.,  1875,  IQs.  Part  IV., 
1876,  6s.  U.  Part  V.,  1877,  4s.  M.  Part  VI.,  1878,  10s.  Part 
VIL,  1879,  7s.  6c?.,  sewed. 

*^*  Continued  Annually. 
"When  he  (Lord  Campbell)  was  upon  the  Bench  he  always  had  this  work  by  him, 
and  no  statutes  were  ever  refoired  to  by  the  Ear  which  be  could  not  find  in  it.' 

*The  Revised  Edition  of  the  Statutes,  a.d.  1235- 
1868  prepared  under  the  direction  of  the  Statute  Law  Committee, 
published  by  the  authority  of  Her  Majesty's  Government.  In  15 
vols.     Imperial  8vo.     1870-1878.  19?.  9s. 

Vol  1 —Henry  III.  to  James  IL,  1235-1685.    1?.  Is.  Orf. 

2.— Will.  &  Mary  to  10  Geo.  IIL,  1688-1770    .10     0 

3— 1 1  Geo.  in.  to  41  Geo.  Ill,  1770-1800    .    0  17     0 

4._41  Geo.  IIL  to  51  Geo.  IIL,  1801-1811    .0180 

5.-52  Geo.  IIL  to  4  Geo.  IV.,  1812-1823    .15     0 

6.— 5  Geo.  IV.  to  1  &  2  Will.  IV.,  1824-1831    .16     0 

7  —2  &  3  Will.  IV.  to  6  &  7  Will.  IV.,     1831-1836    .110     0 

8  —7  Will.  IV.  &  1  Vict,  to  5  &  6  Vict.,   1837-1842    .112     6 
"    9:_6  &  7  Vict,  to  9  &  10  Vict.,  1843-1846    .1116 

10  —10  &  11  Vict,  to  13  &  14  Vict.,  1847-1850    .17  6 

"ll— 14  &  15  Vict,  to  16  &  17  Vict,  1851-1853    .14  0 

12.-17&18  Vict.  tol9&20  Vict.,  1854-1856    .16  0 

"  13.— 20  Vict,  to  24  &  25  Vict.,  1857-1861    .    1  10  0 

„  14.— 25  &  26  Vict,  to  28  &  29  Vict.,  1862-1865    .    1  10  0 

,"  15.— 29  &  30  Vict,  to  31  &  32  Vict.,  and  )   i866_i867-8    1  10  6 
Supplement,                                        ) 

*^*  The  above  W^ork  is  now  completed. 
■*^*  All  standard  Law  Worls  arc  kept  in  Stod;  in  law  calf  and  other  lindings. 
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STATUTES.-fy'i/i""*-'. 

•Cli  poiiological  Table  of  and  Index  to  the  Statutes 

to  the  end  of  the  Session  of  IS/i*.     Sixth  Edition,  imiwrial  8v.i 

1880.  11,; 

•Public  General    Statutes,  royal  8vo,iH«ued  in  |.artJi  and  in 
complete  volumes,  and  KUpiilied  imme<Iiately  on  puljlication. 

*  Printed  by  Her  Majesty's  Printers,  and  S(dd  by  Htevenh  &  Sonh. 
Head's  Statutes  by  Heart;  hein^,'  a  Sy«toni  of  Memnria 
Technica,  apijliud  to  Statutes,  and  endtracin),'  Common  l,aw,  Chan- 
cery, Bankruptcy,  Crinunal  I ^aw,  Probate  and  Divorce,  and  Convey- 
ancing. By  PKEDEUICK  WILLLV.M  HEAD,  of  tiie  Inn.r 
Tem])le,  Student-at  Law.     Demy  8vo.      1877.  Set    \i  Gd 

SUMMARY  CONVICTIONS— Paley's  Law  and  Practice 
of  Suinmai'Y  Convictions  under  the  Sum- 
mary J  urisdiction  Acts,  1848  and  1879;  indudin- 
Proceeding's  preliminary  and  subseipient  to  Cnnvietions,  and  tlie 
responsibility  of  convictiu','  ^lagistrates  und  their  tXlie.rs,  with 
Forms.  Sixth  Edition.  By  W.  H.  MACNAMAKA,  >:«.{.,  Bar- 
rister-at-Law.     Demy  Svo.     1870.  ]/.  j.. 

"  Wo  t'l:idly  wclcuiiic  this  gn.i.l  eilition  of  ii  k'">'1  IhmiU."     S"l.'-iti„>'  J<,i-ni<il 

Templer's    Summary  Jurisdiction    Act,   1879.— 

llules  and  Schedules  of  Forms.     With  Notes.     By    FKEDEHIC 

GORDOX  TKMPLER,  of  the  Inner  Tcmpler,  Esti.,  Barri«tc-rat- 

Law.     Demy  Svo.     1S80.  5.,, 

"  Wc  think  tliis  cJitlon  cverytliiiiK'  that  coulil  be  desired."— 5//f/JfrfJ  J'oil,  Feb.  7   l8»o' 

Wig  ram. —  )'(</(  "Justice  of  the  Peace." 

SUMMONSES  AND  ORDERS.-Archibald.—  lVrfc  "Judges' Cham- 

bers  Practice." 

TORTS.— Addison  on  Wrongs  and  their  Remedies.— 

Being  a  Treatise  on  the  Law  of  Torts.     By  C.  (!.  ADDISON,  Ehu., 

Author  of  "The  Law  of  Contracts."     Fifth  Edition.     Rewritten.' 

By  L.  W.    CAVP],    Esq.,  M.A.,   one   of   Her   Majesty's    Counsel 

Recorder  of  Lincoln.     Royal  Svo.     1879.  1/.  18*. 

"Since  tlie  last  cditieii  uf  this  wwk  wxs  iiulilislicd,  by  tlic  ojiciMtiim  of  the  Jmli- 

caturc  Acts,  great  changes  have  been  effected  in  i)i-in-tiee  juid  ^lending.     ...     In 

the  iircsont  edition  the  nature  of  the  right  infringed  h;is  been  Utkcn  lui  tlic  KutiH  <if 

tlic  arrangement  tlu-uughout.  .     .     Kvcry  efToit  hxs  been  made,  wliile  iiwdmiLuinjj 

this  editi-in  in  form  to  the  eomjianion  treatise  On  C'litliarln,  to  nuiintain  the  rviiutii- 

tion  which  the  work  has  ahca<iy  acquired." — Ext  10 ct  f rota  Pr'/nce. 

"  As  now  presented,  this  valuable  treatise  must  prove  liigbly' acceptable  to  judges  aud 
the  profession."— Z«ic  Times,  Fcbrnary  Vth,  I8S0. 

"  Cave's  'Addison  ou  Torts  '  will  bo  recoguized  as  an  indisppnsable  addition  to  every 
lawyer's  library." — L(>w  Magnzine  end  lievinr,  Febiunry,  1S80. 
Ball. —  Vii/c  "Common  Law." 

TRADE  MARKS— Rules  under  the  Trade  Marks'  Re- 
gistration Act,  187S  (by  Authority).  Sewed.  Xet,]s. 
Sebastian  on  the  Law  of  Trade  Marks.— The  Ijiw 
of  Trade  Marks  and  their  Registration,  ami  matters  connected  there- 
with, including  a  chapter  on  Goodwill.  Together  wjili  Ap|icndicca 
containing  Precedents  of  Injunction.*,  &c. ;  Tlie  Traile  Marks  Rcgi>- 
tration  Acts,  1875 — 7,  the  Rules  and  Instructions  thereunder; 
The  Merchandise  Marks  Act.  1862,  .and  other  Statutory  enact- 
ments; .and  The  United  Stales  Statute,  1870  an<l  1875,  uud  the 
Treaty  with  the  L''nited  States,  1877  ;  and  the  New  Rulea  and 
Instructions  issued  in  February,  1S78.  With  a  copious  Index. 
By  LEWIS  BOYD  .«EB.\sfl.VN.  B.C.L.,  M.A.,  of  Lincn.ln*. 
Inn,  Esq.,  Biirrister-at-Law.     Svo.     1878.  1  ^«. 

"  The  book  eanuot  fail  to  bo  of  service  to  «  large  c\:um  oI  I.iwvitk  "     .<• 
"Mr.  Sebastian   has  written  the  fulle.st  and  mkisI  iu>-tbo>iK-.-il  l>«<il;  < 

which  has  appeared  in  Knglund  ^iiice  the  pa^siug  of  the  Trade  .Mail.  .  n 

Acts." — Trade  Marks. 

"  Viewed  as  a  compilation,  the  IxKik  leaves  litllo  to  be  dcaired.  \'iewc<l  an  a  trdUiae  on 
a  subject  of  growing  importance,  it  also  strikes  us  us  being  well,  and  at  any  ratr  carcfull/ 
executed.'' — Lato  Jcnirnal. 

"Mr.  Sebastian's  book  is  a  careful  staleiueut  of  the  law,"— tJir  l\>ittt. 
*  *  All  Utandard  Law  Works  arc  ktpt  in  Stock,  in  law  calj  and  ot/iei  Innditi^t. 
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TRADE    N\ARKS.~Continued. 

Sebastian's  Digest  of  Cases  of  Trade  Mark, 
Trade  Name,  Trade  Secret,  GoodAA^ill,  &c.,  de- 
cided in  the  Courts  of  tlie  United  Kingdom,  India,  tlie  Colonies,  and 
the  United  States  of  America.  By  LEWIS  BOYD  SEBASTIAN, 
B.C.L.,  M.A.,  of  Lincohi's  Inn,  Esq.,  Barrister-at-Law,  Author  of 
"The  Law  of  Trade  Marks."     Demy  8vo.     1879.  1?.  Is. 

•'  A  digest  wliich  wiU  be  of  very  great  value  to  aU  practitiouers  who  have  to  advLsc 
on  matters  coiuiected  with  trade  ma.vyi8."—Sohcilors'  Journal,  July  2G,  lb79. 

Trade  Marks'  JournaL— 4to.    Sewed.   (Issued  fortnif/htly.) 

Nos.  1  to  19-i  are  now  ready.  ^'ct,  each  Is. 

Index  to  Vol  I.  (Nos.  1—47.)  -^ef,  3«. 

Ditto,  „  Vol.  II.  (Nos.  48—97.)  ^f,  3s. 

Ditto,  „  Vol.  III.  (Nos.  98—123.)  Net,  3s. 

Ditto,  „  Vol.  IV.  (Nos.  124—156.)  N^t,  3s. 

Ditto,  „  Vol.  V.  (Nos.  157—183.)  ^d,  3s. 

Wood's   La-w  of  Trade   Marks.— Containing  the   Mer- 

chandise  Marks'  Act,  1862,  and  the  Trade  Marks'  Registration  Act, 

1875  ;    ^\'ith  the  Eules  thereunder,  and  Practical  Directions  for  ob- 

tainino-  Resristration  ;  with  Notes,  full  Table  of  Cases  and  Index.    By 

J.  BIGLAND  WOOD,  Esq.,  Barrister-at-Law.    12mo.    1876.     5s. 

TRAMWAYS.— Palmer.— 7/de"  Conveyancing." 

Sutton's  Trarnvs^ay  Acts.— The  Tramway  Acts  of  the 
United  Kingdom,  with  Notes  on  the  Law  and  Practice,  and  an 
Appendix  containing  the  Standing  Orders  of  Parliament,  Bules 
of  the  Board  of  Trade  relating  to  Tramways,  and  Decisions  of  the 
Referees  with  respect  to  Locus  Standi.  By  HENRY  SUTTON, 
B.A.,  of  Lincoln's  Inn,  Barrister-at-Law.     Post  8vo,     1874.       12s. 

TRUSTS  AND  TRUSTEES— Godefroi's  Digest  of  the 
Principles  of  the  Law  of  Trusts  and  Trus- 
tees.—By  HENRY  GODEFROI,  of  Lincoln's  Inn,  Esq., 
Barrister-at-Law.  Joint  Author  of  "  Godefroi  and  Shortt's  Law  of 
Railway  Companies."     Demy  8vo.     1879.  _  1^-  Is. 

"  No  one  who  refers  to  this  book  for  information  on  a  question  witliin_  its  range  is, 
we  tliink  likely  to  go  away  unsatisfied."— Sam/'t^oy  Revieii;  September  0,  lb79. 
"Is  a  work  of  gi-eat  utility  to  the  practitioner. "—iattiJ/ag-tt^iMe. 
"As  -1  ditrest  of  the  law,  Mr.  Godefroi's  work  merits  commendation,  for  the  author  s 
statements  are  brief  and  clear,  and  for  his  statements  he  refers  to  a  goodly  an-ay  of 
mthorities  In  the  table  of  cases  the  references  to  the  several  contemporaneous 
reports  are 'given,  and  there  is  a  very  copious  index  to  subjects."— Zau>  Journal. 

USES— Jones  (W.  Hanbury)  on  Uses.— 8vo.    1862.        7s. 

VENDORS  ANDPURCHASERS.- Dart's  Vendors  and  Pur- 
chasers —A  Treatise  on  the  Law  and  Practice  relating  to  Ven- 
dors and  Purchasers  of  Real  Estate.  By  J.  HENRY  DART,  of 
Lincohi's  Inn,  Esq..  one  of  the  Six  Conveyancing  Counsel  of  the 
High  Court  of  Justice,  Chancery  Division.  Fifth  Edition.  By 
the  AUTHOR  and  WILLIAM  BARBER,  of  Lincohi's  Inn,  Esq., 
Barrister-at-Law.     2  vols.     Royal  8vo.     1876.  3^.  13s.  M. 

"  A  staudard  work  Uke  Mr.  Dart's  is  beyond  all  praise."— 27ie  Law  Journal. 

WATERS— V/oolrych  on  the  Law  of  Waters.— Including 
Rights  in  the  Sea,  Kivers,  Canals,  &c.    Second  Edition.    8vo.    1851. 

Goddard.—  FiicZe"  Easements."                                              -^H  10s. 
WATERWORKS-— Palmer.— FzcZc"  Conveyancing." 
VL/iiiS— Ra-wlinson's  Guide  to   Solicitors  on  taking 
Instructions  for  -Wills.— 8vo.    1874. 4s. 
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WILLS,    t. 

Theobald's  Concise  Treatise  on  tlie  Consti-uc- 

tion  of  Wills. —With   ThIjIo  of   Cjwch  aivl  Full  Index.     By 

li.   S.   THEOBALD,  of  the  Iiuiur  Tenii.lu,  Ei*(i.,  KarmUT-utl^w, 

and  Follow  of  lBBK.lli:\in  C.llojCf,  Oxford.     8v...     187<).  1/. 

"Jlr.  Theob.ild  \v.in  ('iTtJUnU-  Kivcn  ovicit'iieu  uf  cxtcniiivo  iiivunUgkUxii,  coii»clctillon» 

iibour,  and  clc.ir  cxpositiou.'^^iaui  M'lijtuine. 

"WodcHirn  to  rucord  our  dMMod  iiii|irofisiuiMirter  a  Bomowbkt  careful  cx»mlu.it|uii, 
that  this  is  a  ))uok  oT  great  iibilRyAiid  valuo.  It  boani  on  orcry  uanv  trmce*  of  caro  aud 
suuud  judKmeut.  It  is  CLrtuIn  to  prove  of  jfroat  jinicticAl  UM-ruliieaa,  (or  It  «up|illcii  n 
ivaiit  whicli  was  tjCKiuuiiiff  to  bo  ditthictly  Mi."— ,'iu  licit  or/'  Journal. 

"His  nrrniiKenieut  beiii^'  good,  und  his  HtiitcuiPiii  of  tlio  i-rrcct  of  tlic  dociiioD*  b«liiir 
clear,  his  work  aiunot  fail  to  bo  of  practical  utility,  and  aa  BHih  wo  cuj  commend  It  to  the 
attention  ol  tho  profesHloii." — Laic  Timet. 

"  It  is  rcmork.-ibly  well  arranged,  aud  ita  contents  embr«'.-e  ail  the  priucl|«l  boadaoD 
the  subject,"— Law /ournai. 

WRONGS.— TiWc"  Torts." 


le.EFOIRT'S. — ^[  large  stock  iieiO-  and  second-hand, 

EstiiiuUes  on  ajyplicatlon. 

BX-TsTiDi JsTG-. — ^'a;ect6<grf  in  the  best  manner  at  mode- 
rate prices  and  tvith  dispatch. 


The  Law  Reports,  Law  Journal,  and  all  other  Reports, 
bound  to  Office  Patterns,  at  Office  Prices. 

FlRi-y^TE  ACTS — The  PMishers  of  this  Cata- 
logue 'possess  the  largest  known  collection  of  Private 
Acts  of  Parliament  {including  Public  and  Locxil), 
and  can  supply  single  copies  commencing  from 
a  very  early  period. 

^AXaTJATXOJsrs — For  Probate,   Partncvtihip,   or 

other  purposes. 
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NEW  WORKS  AID  IE¥  EDITIONS. 


Archibald's  Handbook  of  the  Practice  in  the  Com- 
mon Law  Divisions  of  the  High  Court  of 
Justice ;  with  Forms  for  the  use  of  Country  Solicitors.  By  W.  F.  A. 
Archibald,  Esq.,  Barrister-at-Law,  Autlaor  of  "  Forms  of  Summonses 
and  Orders,  with  Xotes  for  use  at  Judges'  Chambers,  &c.      (In  tkcj^nns) 

Browne  and  Theobald's  Law  of  Railways.  By 
/.  IL  Balfour  Broirne,  of  the  Middle  Temple,  Esq.,  Barrister-at-Law, 
Registrar  to  the  Eailway  Commissioners,  and  //.  S.  Theohakl,  of  the 
Inner  Temple,  Esq.,  Bai-rister-at-Law.  {In  the  press.) 

Bullen  and  Leake's  Precedents  of  Pleading.  Fourth 
Edition.  'By  T.  J.  Bullen,  Esq.,  Special  Pleader,  and  Cyril  Doeld,  of 
the  Inner  Temple,  Esq.,  Barrister-at-Law.  (In  the  press.) 

Chitty's  Statutes  of  Practical  Utility,  arranged  in  Alpha- 
betical and  Chronological  Order.  Fourth  Edition,  in  larger  type,  and 
with  improved  facilities  for  Eeference.  Brought  down  to  the  end  of 
the  Session  of  1880.  (Ready  in  November.) 

Coote's  Treatise  on  the  La^A^  of  Mortgage.  Fourth 
I'ldition,  thoroughly  revised.  By  William  WjUys  Maekcson,  Esq.,  one 
of  Her  Majesty's  Counsel.  (In  the  -[jress.) 

Daniell's  Chancery  Practice.--Sixth  Edition. — By  L.  Field 
and  E.  C.  Dunn,  Esqrs.,  Barristers-at-Law.  Assisted  by  W.  II.  Upjohn, 
Es(i.,  Student  and  Holt  Scholar  of  Gray's  Inn,  &c.,  Editor  of  the  Third 
Edition  of  "Daniell'.s  Forms." 

Fry's  Specific  Performance. — A  Treatise  on  the  Specific  Per- 
formance of  Contracts.  Second  Edition.  By  the  Hon.  Sir  Edicarel 
Fry,  one  of  the  Judges  of  Her  Majesty's  High  Coiu't  of  Justice, 
assisted  by  W.  Donaldson  Raidins,  of  Lincoln's  Inn,  Esq.,  Barrister- 
at-Law,  M.A.,  and  late  Fellow  of  Trinity  College,  Cambridge. 

Jepson's  Lands  Clauses  Consolidation  Acts;  with 
Decisions,  Forms,  and  Table  of  Costs.  By  Arthur  Jepson,  of  Lincoln's 
Inn,  Esq.,  Barrister-at-Law.  (In  the  press.) 

Jervis  on  the  Office  and  Duties  of  Coroiiers;  with 
Fomis  and  Precedents.  Fourth  Edition.  By  R.  E.  MeJshcimcr,  of  the 
Inner  Temiole,  Esq.,  Barrister  at-Law.  (In  the  pjress.) 

Macaskie's  Handy  Book  upon  the  Law  of  Execu- 
tors and  Administrators,  and  of  the  Administration  of 
the  Estates  of  Deceased  Persons.  By  Stv.art  Macaskie,  of  Gray's  Inn, 
Esq.,  Barrister-at-Law.  (In  the  p)ress.) 

Morgan  and  Davey's  Treatise  on  Costs  in  Chan- 
cery. Second  Edition.  By  The  Eight  Hon.  George  Osborne  Morgan, 
of  Lincoln's  Inn,  one  of  Her  Majesty's  Counsel;  and  E.  A.  Wurtzbury, 
of  Lincoln's  Inn,  Esq.,  Barrister-at-Law.  With  an  Appendix,  con- 
taining Forms  and  Precedents  of  Bills  of  Costs. 

Stone's  Practice  for  Justices  of  the  Peace,  Justices' 
Clerks,  and  Solicitors  at  Petty  and  Special 
Sessions,  &C.  Ninth  Edition.  By  F.  G.  Tcmplcr,  of  the  Inner 
Temple,  Esq.,  Barrister-at-Law,  Editor  of  "The  Summary  Jurisdiction 
Act,  1879," 

Thring's  (Sir  H.)  Joint  Stock  Companies'  La\Ar. 
Fourth  Edition.     By  G.  A.  It.  FitzGcrald,  Esq.,  M.A.,  Barrister-at  Law. 

(In  the  press.) 
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Bedford's  Guide  to  Stephen's  New  Commentaries  on  the 

Laws  of  England.  Seventh  Edition.  By  QUESTION  AND  ANSWER.  8vo.  1879. 
Price  12s.  cloth. 

'•  Here  is  a  book  which  will  be  of  the  greatest  service  to  st  adents." — Law  Journal. 

Bedford's  Final  Examination  Digest Containing  a  Digest 

of  tlie  Final  Examination  Questions  in  matters  of  Law  and  Procedure  determined  by 
the  Chancery,  Queen's  Bench,  Common  Pleas,  and  Exchequer  Divisions  of  the  High 
Coui-t  of  Justice  ;  and  on  the  Law  of  Real  and  Personal  Property ;  and  the  Practice 
of  Conveyancing.  By  EDWARD  HENSLOWE  BEDFORD,  SoUcitor.  Author  of 
"  The  Guide  to  Stephen's  Commentaries,"  &c.     8vo.     1879.     Price  16s.  cloth. 

Haynes'    Student's   Leading    Cases.— Being  some  of  the 

Principal  Decisions  of  the  Couits  in  Constitutional  Law,  Common  Law,  Conveyancing 
and  Equity,  Probate  and  Divorce,  Bankruptcy,  and  Criminal  Law.  With  Notes  for  the 
use  of  Students.  By  JOHN  F.  HAYNES,  LL.D.  Demy  Svo.  1878.  Price  I6s.  cloth. 
"  Will  prove  of  great  utDity,  not  only  to  Students,  but  Practitioners.  The  Notes  are  clear, 
pointed  and  concise. " — Law  Times. 

Foulkes'   Elementary   View   of  the   Proceedings    in    an 

Action  in  the  Supreme  Court. — Founded  on  "  Smith's  Action  at  Law."  By 
W.  D.  I.  FOULKES,  Esq.     Second  Edition.    Umo.    1879.    Price  10s.  6d.  cloth. 

Greenwood's  Manual  of  Conveyancing. — A  Manual  of  the 

Practice  of  Conveyancing,  showing  the  present  Practice  relating  to  the  daily  routine 
of  Conveyancing  in  Solicitors'  Offices.  To  which  are  added  Concise  Common  Forms 
and  Precedents  in  Conveyancing,  Conditions  of  Sale,  Conveyances,  and  all  other 
Assurances  in  constant  use.  Fifth  Edition.  By  H.  N.  CAPEL,  B.A.,  LL.B., 
Solicitor.    Demy  8vo.     1877.     Price  15s.  cloth. 

•'  The  information  under  these  heads  is  just  of  that  ordinary  practical  kind  which  is  learned  from 
experience,  and  is  not  to  be  gathered  from,  treatises.  A  careful  study  of  these  pages  would 
probably  arm  a  diligent  clerk  with  as  much  useful  knowledse  as  he  might  otherwise  take  years 
of  desultory  questioning  and  observing  to  a,cn\iire.'  —Solicitors'  Journal. 

Smith's  Real  and  Personal  Property. — A  Compendium  of 

the  Law  of  Real  and  Personal  Property,  primarily  connected  with  Conveyancing. 
Designed  as  a  second  book  for  Students,  and  as  a  digest  of  the  most  useful  learning  for 
Practitioners.  By  JOSIAH  W.  SMITH,  B.C.L.,  Q.C.  Fifth  Editimi.  2  vols. 
Demp  Svo.     1877.     Price  21.  2s.  cloth. 

"  He  has  given  to  the  student  a  book  which  he  may  read  over  and  over  again  with  profit  and 
pleasure." — La^o  Tiraes. 

Pollock's  Principles  of  Contract  at  Law  and  in  Equity- 
Being  a  Treatise  on  the  General  Principles  concerning  the  Validity  of  Agreements, 
with  a  special  view  to  the  comparison  of  Law  and  Equity  ;  and  with  references  to  the 
Indian  Contract  Act,  and  occasionally  to  Roman,  American,  and  Continental  Law. 
Second  Edition.  By  FREDERICK  POLLOCK,  of  Lincoln's  Inn,  Esq.,  Barrister-at- 
Law.     Demy  Svo.     1878.     Price  11.  6s.  cloth. 

Wharton's  Law  Lexicon,  or  Dictionary  of  Jurisprudence, 

Explaining  the  Technical  Words  and  Phrases  employed  in  the  several  Departments 
of  EngUsh  Law  ;  including  the  various  Legal  Terms  used  in  Commercial  Business ; 
with  an  Explanatoi-y  as  well  as  Literal  translation  of  the  Latin  Maxims  contained  in 
the  Writings  of  the  Ancient  and  Modem  Commentators.  Sixth  Edition.  Revised 
in  accordance  vrHh  the  Judicature  Acts,  by  J.  SHIRES S  WILL,  of  the  Middle 
Temple,  Esq.,  Barrister-at-Law.     Super-royal  Svo.     1876.     Price  21.  2s.  cloth. 

•'  As  a  work  of  reference  for  the  library,  the  handsome  and  elaborate  edition  of  'Wharton's 
Law  Lexicon  '  which  Mr.  Shiress  Will  has  produced,  must  supersede  all  former  issues  of  that  well- 
known  work." — Lav:  Magazine  and  Review. 

Wheaton's    Elements    of    International    Law. —  Second 

EngUsh  Edition.  Edited  with  Notes  and  Appendix  of  Statutes  and  Treaties,  bringing 
the  work  iovm  to  the  present  time.  By  A.  C.  BOYD,  Esq.,  LL.B.,  J.P.,  Barrister- 
at-Law.  Author  of  "The  Merchant  Shipping  Laws."  Demy  Svo.  1880.  Pries 
II.  10s.  cloth. 

"  Moth  the  plan  and  execution  of  the  work  before  us  deserves  commendation.  The  text  of 
Wlieatun  is  presented  without  alteration." — Law  Journal. 

Churchill's  Law  of  the  Office  and  Duties  of  the  Sheriff, 

with  the  Writs  and  Forms  relating  to  the  Office.  By  CAMERON  CHURCHILL, 
of  the  Inner  Temple,  assisted  by  A.  CARMICHAEL  BRUCE,  of  Lincoln's  Inn, 
Esqrs.,  Barristers  at-Law.     Demy  Svo.     1879.     Price  18s.  cloth. 

■'  Tnis  IS  a  work  upon  a  s-ubject  of  large  practical  importance,  and  seems  to  have  been  compiled 
with  exceptional  care.     .     .     .     The  effect  of  the  decisions  and  the  ceneral  law  are  accurately 
^  and  concisely  stated.    There  is  an  appendix  of  forms  which  will  be  found  useful." — Law  Times. 
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Godefroi's  Digest  of  the  Principles  of  the  Law  ot  Trusts 

and  Trustees.— My  HKNRY  CODHFltOl,  ..f  l.incolii'H  Inn,  E-{.,  Harri»ter!it-ljkW, 
Joint  Autlior  of  "  (iodefroi  and  Sliortt's  Law  <if  Knilway  Coiii|)iiiiio«."  Doiuy  8vo. 
1879.     Price  IL  l.s.  cloth. 

"  Is  a  work  of  ^leat  utility  to  the  pnictltioiiur." — Late  Mai/asiixf. 


of  Bills   of 


Chalmers'  Digest    of    the    Law 

Promissory  Notes,  iind   Cluxiuos.     IJy   .M.    D.  Cll -X  LM  KUS,  of  tli 
P]sq.,  Barrister-at-Law.      Demy  8ro.     1878.     i'rice  V2k.  Od.  cloth. 

handy  book  of  rpforouce  on  a  difflcult  and  important  bmucb  of  tbo  law,    it  ii  an'ot. 


Exchange, 

■  r    I'.injjle, 


'As 
valuable." 


-Salarddy  Revie 


Roscoe's  Digest  of  the  Law  of  Evidence  on  the  Trial  of 

Actions  at  Ni.si  Prius.  Foiuiccnlh  Kditiun.  By  JOHN  l).\  V,  ..no  -f  llor  .MajeHty'» 
Counsel,  and  MAURICE  POWELL,  Barriater-at-Law.  lOjyal  I2inu.  1«7«.  I'nce 
21.  cloth.  ,         ,^ 

{Bound  in  one  thick  volume  calf  or  circuit,  5k..  or  in  two  convenient  voU.  calf  or 
circuit,  9s.  net  extra.) 

Archibald's  Forms  of  Summonses  and  Orders,  with  Notes 

for  use  at  Judges'  Chambers  and  in  tbo  District  ReKiHtrios.  Hy  W.  F.  .\  AKCHI- 
BALD,  M.A.,  of  tbe  Inner  Temple,  Barrister-at-Law.      lioyal  12»i".     l^iJ-     rnce 

12s.  Cxi.  cloth.  ,        „ ,  ^,^,  ,,,  ..  ,  „i.i„ 

"The  work  is  done  most  thoroughly  and  yet  concisely.  '1  ho  practitioner  will  end  pUb. 
directions  how  to  proceed  in  all  the  matters  connected  with  a  common  law  action.  InU-Ti'leaaw, 
attachment  of  dcl.ts.  mamlamo.s,  injun.tion-  indeed,  the  whole  jurisriiction  of  Ujo  common  Uw 
divisions,  in  the  district  registries,  and  at  Judges'  ehambers.'      /.a:r  Tima. 

Cordery's  Law  Relating  to  Solicitors  of  the  Supreme  Court 

of  Judicature,  with  an  Appendix  of  Statutes  and  Rules.  By  A.  CUK  DKK^  ,  of  the 
Inner  Temple,  Esq.,  Barrister-at-Law.     JJemy  8vo.     1»78.     i'rice  Us.  cloth. 

Dixon's  Law  of  the  Farm.— A  Digest  of  Guses  connected 

with  tbe  Law  of  tbe  Farm,  including  the  Agricultural  CuBtoms  of  England  an.l  WalM. 
Fourth  Edition.    By  HENRY  PERKINS,  Esq.,  Barnster-at-Law.    Dem>jHvo.   187J. 

Price  11. 6s.  cloth.  „     „    t  ,        «»-„,,.. 

"The  book  is  now  more  complete  and  valuable  than  ever.  —Mark  Lane  Exprai. 

Archbold's  Pleading  and  Evidence  in  Criminal  Cases.— 

With  the  Statutes,  Precedents  of  Indictments,  .Vc,  and  tb-  Lyuhn,-  ''''•;;;rr^« 
support  them.  Nineteenth  Edition,  includmg  the  Practice  in  Cnm.nal  1  roceedmgs 
by  Indictment.  By  WILLIAM  BRUCE,  Esq  Barr.ster-at-Law,  and  St.pond.ary 
Magistrate  for  tbe  Borough  of  Leeds.     Royal  \2nu..     iN.s.     I  nc-  U.  n>.  <<  '•  'lotu. 

Sebastian's  Digest  of  Cases  of  Trade  Mark,  Trade  Name, 

Trade  Secret,  Goodwill,  &c.,  decided  in  tbe  .Courts  of  the   United   Kin ^d.mlmb^^^ 
Colonies,  and  the   United  States  of  America.      By   I^'^.^V  '^^^^-'A  ),!.  ■^,  ''^  „.  T«de 
B  C.L.,  M.  A.,  of  Lincoln's  Inn,  Esq.,  Barnster-at-Law,  Author  of       I  be  Law  ol  IraJe 
Marks."    Demy  8vo.    1879.    Price  11.  Is.  cloth. 

"  A  digest  which  will  be  of  very  great  value  to  aU  practitioners  who  have  to  advi«,  uu  matter. 
connected  with  trade  marks."— Sodci^)''*  J^'urnat. 

Roscoe's  Digest  of  the  Law  of  Evidence  in  Criminal  Cases. 

-Ninth  Edition.     By  HORACE  SMITH  of  the  Inner  'lemplo,  Esq..  Harnstor-at- 


By 

Royal  12mo.     1878. 


Pricell.  lis.  Gd.  cloth. 


iJclw.       iivyi*..  J.-"^...       ^^,^.-- 

Goddard's  Treatise    on  the  Law  of  basements.— 6.'cW 

Edition.     By  JOHN   LEYliOURN   GOUDARD    -f  the  Middle  lemple,  E*,..  Br- 
rister-at-Law.    Demy  8vo.    1877.     I'nce  lbs.  cloth.  ^ie„iiBc*U,  a. 

-Nowhere  has  the  subject  been  treated  ^^  :-^-r}'"^y:^^::^ .^^  ^ 
by  Mr.  Goddard.     We  recommend  it  to  the  moat  careful  study  of  the  law  Biuuen.. 
library  of  tbe  Practitioner."— iaw  r«"i««.  _ 

Roscoe's  Admiralty  Practice.-A  Treutise  on  the  -J^n^^^c- 

tion  and   Practice  of  tlfe  Admiralty  Livision  of  tbe   "'ttuU^KiTfe.  ::  '.ri:- ".  an 
Appeals  therefrom,  .Vc.     With  an  Appendix  contaunug  statute..  »;"'^    »;,V  .[^h^.j  . 
Costs,  Forms,  Precedents  of  Pleadings  and  Bills  of  Costs      By  E    S-   ^    •"^   ( > I  •.         1 
BaiTi.ster-at-Law,  and  Northern  Circuit.     />„..«  8ro.    1n8.    /  rir    1(.  rf..f/.. 

"Mr  Koscoe  has  performed  his  ta^k  well,  supplying  In  the  n,™<^o„Teulent  .ha.K.  a  etaar  dit»l 
01  the  law  and  practice  of  the  Admiralty  Courts. "-i-i-erp-HW  r.mr«r. 

*^*ACaiaJ^9ueofModem  Law  Woi-ks,  Reports,  dx.,8ro,  doth,  prut  (kL,  posifru. 
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